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I»n»|terty  without  onlen*. 
."wi.   Vinlentv  to  jK-pMin-  hrin^intr  j«n»vi- 

^i«»n»». 
•'»7.   Kon'inv  a  Kife^ruard. 
."is.  (*«»rtain  erinu"?*  durini;  Mielhon. 
.V*.  nffi'iiilers  to  In*  drHvennl  up  to  civil 

malri^tnlte-. 
fUi.  Certain   kiiiiN  of  fmuiln   auain^t  the 

rniti'ii  .^tat**?*. 
til.  ('i>n<hirt  unUi'omin^  an  otliei-r  and 

i:(>iitieman. 
tl-.  Criiiii"*  and  di-Hinler-  x**  pn'judi«*e  «»f 

militarv  di^-iphne. 
<!.;.   KetainiTo  <if  iHinp. 
•»4.   All  tHNip-  Huhji-i-t  to  Article?*  of  War. 
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ARTICLES    OF    WAR. 


Article. 

65.  Arrest  of  officers  acTiised  of  crimen. 

66.  Soldiers  accused  of  crimes. 

67.  Receiving  jmsonen?. 

68.  Report  of  prisoners. 

69.  Releasing  prisoner  without  authority ; 

escapes. 

70.  Duration  of  confinement. 

71.  Copy  of  charges  and  time  of  trial. 

72.  Who   may  apiwint  general   courts- 

martial. 
78.  Commanders  of  divisions  and  sepa- 
rate brigades  may  appoint  in  time 
of  war. 

74.  Judge-advocate. 

75.  Meitil^rs  of  general  courts-martial. 

76.  When  requisite  number  not  at  a  post. 

77.  Regular  officers,  on  what  courts  may 

sit. 

78.  Marine  and  Regular  Army  officers 

associated  on  courts. 

79.  Officers  triable  by  general   courts- 

martial. 

80.  Field  officers*  courts. 

81 .  Regimental  courts. 

82.  (larrison  courts. 

83.  Jurisdiction  of  inferior  courts. 

84.  Oath  of  members  of  courts-martial. 

85.  Oath  of  Judge- Advocate. 

86.  Contempts  of  court. 

87.  Behavior  of  members. 

88.  Challenges  by  prisoner. 

89.  Prisoner  standing  mute. 

90.  Judge-Advocate,     prosecutor,     and 

counsel  for  prisoner. 

91.  Depositions. 

92.  Oath  of  witness. 

93.  Continuances. 

94.  Hours  of  sitting. 

95.  Order  of  voting. 

96.  Sentence  of  death. 

97.  Penitentiaries. 

98.  Flogging. 

99.  Discharge  and  dismissal  of  officers. 

100.  Publication  of  officers  cashiered  for 

cowardice  or  fraud. 

101.  Suspension  of  officers*  i>ay. 


Article. 

102.  No  j>erson  tried  twice  for  same  of- 

fence. 

103.  Limitation  of  time  of  prosecution. 

104.  Approval  of  sentence  by  officer  or- 

dering court. 

105.  Confirmation  of  death  sentencre. 

106.  Confinnation  of  dismissals  in  time 

of  i)eace. 

107.  Dismissal   by   division   or    brigade 

courts. 
lOS.  General  officers,  sentences  resi>ect- 
ing. 

109.  Confirmation    by    officer    ordering 

coiu-t. 

110.  Confirmation  of  field  officers'  sen- 

tences. 

111.  Susi>ension  of  sentence  of  death  or 

dismissal. 

1 12.  Pardon  and  mitigation  of  sentences. 

113.  Proceedings    forwarded    to   Judge- 

Advocate-General  . 

114.  Party  entitled  to  a  copy. 

115.  Courts  of  inquiry,  how  ordered. 

116.  Meml^rs  of  court  of  inquiry. 

117.  Oaths  of  members  and  recorder  of 

court  of  inquiry. 

118.  W^itnesses  before  courts  of  inquiry. 

119.  Opinion,  when  given  by. 

120.  Authentication    of    procee<lings    of 

court  of  inquiry. 

121.  Proceedings  of  court  of  inquiry  used 

as  evidence. 

122.  Command  when  different  corps  hap- 

pen to  join. 
12:^.  Regular  and  volunteer  officers  on 
same  footing  as  to  rank,  etc. 

124.  Rank   of    militia   officers   on  duty 

with  officer  of  regular  or  volun- 
teer forces. 

125.  Deceased  officers'  effects. 

126.  Decea.sed  soldiers'  effects. 

127.  Effects  of  decreased  officers  and  sol- 

diers to  l>e  accounted  for. 

1 28.  Articles  of  War  to  be  published  once 

in  six  months  to  every  regiment, 
etc. 


A. 

AETICLE8  OF  WA£. 

Sbttiox  1.1t*2,  R.  S.  The  armieM  of  theUnitt*<l  States  shall  1h»  govemcMl  by  the  UA- 
I«iwiii)r  nil<*8aii«l  artioli*x.  The  woni  otiieer,  an  use<l  themii,  nhall  1h*  un(lerHt«>(Nl  to 
<lt-«i>riiate  <N»iiiiini«ioiu><l  (ifliivrn,  the  wonl  »<«)l«lier  nhall  lie  undeivttNNl  to  inrlii<le  noii- 
i-*ttiiiiibvi(»ii«'<l  ot!i(*«*n«.  miiHicianH,  artiti<vrH,  an<l  privation,  and  other  eiilit«teil  men, 
ainl  the  oiiivictioiiiji  inentione<l  thertMii  nhall  U*  umlerstood  to  lie  oonvictiouM  by 
o  Ml  rt -martial. 

FIRST  AKTICLK. 

Kver%'  «»i!i«vr  now  in  the  Annv  of  the  Unite*!  States  phall,  within  wx  monthnfroni 
th«*  |4iMHin>;  of  thin  a4*t,  an«l  every  otliivr  hen*after  ap|)ointiHl  nhalK  lK*fore  he  entent 
iiimn  the  limit*!*  of  his  otiiee,  9iil.>fic*ri1)e  tlu*iH*  mien  and  article»<. 

SECOND  ARTICLE. 

The?<**  nileri  an<l  arti<*l<*H  nhall  U*  n*ad  t«>  every  enllt)te«l  man  at  the  time  of,  or 
within  nix  dayn  after,  hii*  enliftment,  and  he  nhall  thereui>on  take  an  oath  or  allinna- 
ti'»n.  in  the  following  fonn:  **  I,  A.  B.,  do  H(»lemnly  Hwear  (or  atlinn)  that  1  will  liear 
tnie  (aith  and  alletnam*e  t<»  the  Tnitei I  Station  of  Amerira;  that  I  will  »H*r\'e  them  hon- 
•— tlyaiid  faithfully  a^rainfit  all  their  enemii'H  whomH4M*ver;  and  that  I  will  olH*y  the 
'•nlen*  (»f  the  IVeiiident  of  the  TnittNl  Statet*,  and  the  orders  of  the  offit'ern  ap]M>inte(l 
••v*-r  me,  ai-ettrdin)?  to  the  niles and  articles^  of  war.'*  Thin  oath  may  l>e  taken  U'fore 
any  «*i>mmij*«ione<l  iitti<'«*r  of  the  Anny. 

Skk  KNLISTMKNT. 

TIIIKI)  ARTICLE. 

Kverj*  otfi<*er  who  knowini^ly  enlint^*  or  nuiHten*  into  the  military  »H»rvitv  any 
ouii<*r  ii\*er  the  at^  of  i«ixt(H*n  yt^arn  with(»ut  the  written  consent  of  hi»(  {larenti*  or 
riar«ltaiu*,  i»r  aiiy  minor  under  the  atre  of  nixteen  yean*,  or  any  insane  or  intoxicated 
|«-r«iiii.  or  any  deM^rter  from  the  military  or  naval  M*r\'i<*e  of  the  Tniteil  Stat<*t«,  or 
aiiv  i^TMin  who  han  lieen  <Ninvict«Nl  (»f  any  infamouH  criminal  offenm*.  nhall.  u|N»n 
n»iivii-ti«»n.  Id*  dil•mil«^•<l  fmm  the  m*rvi(v,  (»r  Huffer  ^4u^h  other  puninhment  an  a 
ruurt-uuurtial  may  direi't. 

Skk  KNldSTMKNT. 

Forirrn  article. 

N't  fnli«teil  man.  duly  nworn.  nhall  1h*  «iiM*liaore<l  fn>m  the  iHTviee  without  a  dia- 
'Lanre  in  wntiuK.  Hiiait*«l  by  a  tield-otihvr  nf  the  nviment  to  which  he  lH*lon)CH,or 
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by  the  commanding  officer,  when  no  fleld-offieer  i^  present;  and  no  dischaiv^  shall 
be  jdven  to  any  enlisted  man  before  hin  ttnn  of  ^^TN'ice  ha«  expire<l,  except  by  onler 
of  the  President,  the  Secretary'  of  War,  the  commanding  officer  of  a  department,  or 
by  nentence  of  a  general  court-martial.* 

See  I)LSC:HAR(JE. 


*The  4th  Article  of  War  prescriljes  that  "no  enii8te<l  man,  dulv  HW«)m,  shall  1* 
discharged  from  the  service  without  a  ilisi'harge  in  writing,  signe(f  by  a  field  officer 
of  the  regiment  to  which  he  l>elongs,  or  by  the  commanding  officer'when  no  field 
officer  is  j)resent,"  Ac.  In  the  (corresponding  Article  (the  11th)  of  the  Articles  of 
War  of  1H06  the  language  was: 

"After  a  non-commi»sione<l  offitvr  or  soldier  shall  have  lieen  duly  enliste<l  and 
sworn,  he  shall  not  l>e  dismisiied  the  K^rvice  without  n  <lis(^hai^  in  writing;  and  no 
dis<!har^e  granted  to  him  shall  l>e  sufficient  which  is  not  signed  l>y  a  field  offii*er  of 
the  regiment  to  which  he  l)elongs  or  commanding  offic*er  when  no  field  officer  of 
the  regiment  is  preseixt,"  <&c. 

The  Article  of  1806  was  almost  wonl  for  word  a  repetition  of  Article  2  of  Section 
III  of  the  Articles  of  1776,  as  the  latter  was  of  Article  2  of  Section  III  of  the  British 
Articles  of  1 774,  from  which  the  American  Articles  were  copied.  Among  the  offences 
made  punishable  by  the  British  Mutiny  Act  of  1774  is  found  a  soldier's  listing  him- 
self "m  any  other  regiment,  tn>3p,  orcn^mpanv,  without  a  discharge  produced,  in 
writing,  from  the  co1(»nel,  or,  in  his  absentee,  the  field  officer  commanding  in  chief 
the  regiment,  tn»op,  or  comjjany  in  which  he  last  ser\'e<l  as  a  liste<l  soldier—**  which 
will  Ije  recognized  as  relating  to  the  same  subject  with  our  present  50th  (formerly  22d) 
Article  of  War. 

This  provision  ot  the  Mutiny  Act  can  l>e  traceii  back  to  1716,  when  it  appeared  in 
the  following  wonls:  "  Or  lieing  a  soldier  actually  listed  in  any  regiment  shall  list 
him.self  into  any  other  regiment  without  a  dis(*harge  from  the'firtit  regiment.**  In 
1717  it  was:  "  ()r  l)eing  a  soldier  actually  listtnl  in  any  regiment  shall  list  pri\'atelv 
in  another  without  discharge."  The  Article  of  War' at  tliis  time  (1717)  was  as  fol- 
lows: 

"No  Non-commission  Offi<'er,  or  Soldier,  shall  leave  his  Troop  or  Company,  and 
inli>t  himself  in  any  other  liegimcnt,  Troop,  or  Company,  without  a  Dischaive  from 
the  Conunanding  Ofticer  of  the  Regiment  in  which  he  last  ser\-ed  under  rain  of 
l)eing  reputel  a  IH'serter,  and  suffering  iK'ath  for  it,  or  such  other  Punishment  as  a 
Court-Martial  shall  infiict. 

"And  in  ca^e  any  Officer  shall  km»winglv  receive,  or  entertain,  any  such  Non-com- 
mission Officer  or  Soldier;  upon  Pnx»f  made  thereof  l)efore  a  General  Court-Martial, 
he  sliall  1k»  cashiere<l: 

"N<^r  shall  any  Discharge  grantc*!  to  anv  Non-commission  Officer,  or  Sohlier  be 
alloweil  of  as  sufficient,  unless  siirne<l  by  a  Field  Officer  of  the  Regiment  whence  such 
Soulier  was  dismissi»d.'* 

This  apiK'ars  to  have  l»een  the  first  Article  of  War  which  required  a  discharge  in 
writinL'.  (CIikIc  Mil.  &  Mar.  Uw,  2d  K«l.  p.  2tJ0,  n.)  In  the  Articles  of  War  ofWil- 
liam  and  Marv,  of  1692.  then*  was  an  article  whicli  rea<l  as  follows: 

"No  commission  officer  after  enrollment  and  l)eing  mustered  shall  be  dismissed  or 
cashiered  without  onler  from  Hi.'!.  Majesty;  tlie  (leneral,  or  Commander  in  Chief  lor 
the  time  l)eing,  or  a  (ieneral  Court-Martial.  But  the  Captains  with  the  approbation 
of  their  Colonels  or  of  the  Oovemors  of  the  (rarrison,  where  they  are,  may  discharge 
any  non-commission  officer  or  private  soldier  when  thevfind  cause,  taking  other  non- 
commission  officer  or  private  soldier  in  their  places;  Provided  that  such  Colonel  or 
Governor  shall  forthwithct*rtify  the  same  to  the  Commihwary-Cteneral  of  the  Musters, 
that  ( by  their  approl«tion)  such  non-commission  officers  or  soldiers  were  discharged, 
and  otliers  taken  in  their  places  respectivclv,  aii<l  in  (Quarters  an<l  Garrisons  where 
there  are  only  single  tnK»ps,  or  ccanpanies,  tlie  Ca|.tains'  Certificates  are  forthwith  to 
l.H?  sent  and  accepte<l  bv  the  Comnnssary-Cieneral,  expn»ssing  the  day  of  each  non- 
commission  t>fficcrs  and  soldiers  <lisi>harge  or  death,  and  who  hath  been  entertained 
in  his  place." 

This  article  containe<l  no  refiuin»ment  of  a  <lischai>ji»  in  writing. 

In  a  celebratetl  case — (trant  ». (4ould — »le<i<UNl  in  1792,  lx>nl  Loughborough  said: 
"A  person  in  j>ay  as  a  s<:>ldier  is  fixeil  with  the  character  of  a  soldier,  and  if  once  he 
becomes  subject  to  the  military  character,  hv  nevtT  can  In*  released,  but  by  a  regulai 
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FIFTH  ARTICLE. 

Any  officer  who  knowingly  uiutfterH  as  a  K>Ulier  a  iM^rson  wlio  in  not  a  Holdier  nhall 
be  deemed  guilty  of  knowingly  making  a  falne  muster,  and  imniHhe<l  acconlingly. 

SIXTH  ARTICLE. 

Any  officer  who  takes  money,  or  other  thing,  by  way  of  gratifiitition,  on  muster- 
ing any  regiment,  troop,  batter\*,  or  I'ompany,  or  on  nigning  muwter  rolls,  shall  be 


diwhaise. ' '  By  *  *  regular  discharge ' '  it  has  l)een  undereto^xi  that  Lonl  I^ughl)orough 
meant  discharge  in  writing.  Accepting  this  as  correct,  there  is  an  im|)ortant  fact  to 
betaken  into  consitleration  in  connection  with  Lr>nl  Loughl)orough*s  niling,  namely 
tliat  at  that  time,  as  well  as  in  1717,  when  what  was  pn))jal>lv  the  original  article 
vai*adopte<l,  enlistments  were  for  life.  Under  Qm»en  Anne  a  three  vears*  term  was 
general;  under  the  special  cinrumstances  of  1745  men  were  enliste<l  for  two  years; 
and  in  1759  and  1775  the  tenn  was  thn*e  years,  or  till  the  end  of  the  war.  ^Anny 
Book  of  the  British  Empire,  p.  17. )  And  again  in  1793  enlistments  were  for  a  limite<l 
tiuie.  But  in  1792,  as  well  as  in  1717,  they  were  for  life,  an<l  it  was  with  reference 
to  this  fact  that  Lonl  Loughborough's  frequently  cite<l  decision  was  ren<lere<l.  It 
mieht  be  held  that  on  accrmnt  of  this  fact  a  ])eculiar  meaning  attache<l  to  the  Article 
of  War  which  ctmld  not  Ik*  given  to  it  when  enlistments  were  for  limited  terms. 
Codewiys:  *'  It  nuist  not  be  8upi)oseil  that  the  Mischarge'  is  the  onlv  test  of  status. 
Itwaaheld  so  to  Ik;  in  Grant  r.  (rould,  but  then  the  enlistment  l»efng  for  life,  the 
onus  of  proof  rested  on  the  enlisteil  w)Mier  to  prove  his  dischargt*.**  (Clmle,  p.  26(). ) 
In  speaking  of  the  ** discharge"  as  a  test  of  status  he  meant  the  dischargt*  in  writing 
or  certificate  of  discharge. 

The  present  law  and  practice  in  regartl  to  this  subject  in  Great  Britain  is  thus 
explained  in  the  **  British  Manual  of  Military  I-4iw,'*  issue<l  from  the  War()ffict»: 

"The  terms  of  the  enlistment  of  a  s<ddier,  since  he  has  been  enlisted  directly  by  the 
Crown,  have  always  l>een  to  ser\'e  the  Sovereign  so  long  as  his  services  are  re^piired, 
within  the  perio<l  for  which  he  agrees  to  serve;  con»e(|uently  the  Sovereign  has 
always  had  power  to  dischai^*  the  8<jl<lier.  But  a  solder  connot  l)e  dischargcnl  except 
by  order  of  the  Sovereign  or  by  statutory  jwwer,  such  as  the  sentence  of  a  court 
martial,  to  which  is  added  in  the  Aniiy  Act,  an  *  order  of  the  I'omiHJtent  military 
authority.* 

"A  soldier  on  his  discharge  is  entitUnl  to  receive  a  certificate  of  <lischarge,  ho  as  t(» 
^how  that  he  is  pro|KTly  discharged  an<l  \r*  not  a  dest»rter." 

This  clearly  .«hows  the  differt'ure  U*twecn  the  act  of  discliarge  jin<l  the  certificate 
o( (liHliarge,  and  nmy  In?  accepte<l  as  a  correct  statement  of  the  law,  except  i»erhaps 
when  enlistments  were  for  life.  The  history  of  the  article  does  not  therefore  require 
thi'eun.'Jtniction  that  the  delivery  of  a  certificate  of  discharge  is  necessary  to  a  valid 
dU'haofeanil  that  a  soldier  can  not  get  out  of  service  without  a  written  discharge. 
^*jr  will  an  apj»lication  of  the  well-established  rules  of  construction  lead  to  such  a 
^'nclusion.  Whatever  may  have  Ihhmi  the  meaning  of  the  arti<'le  when  the  term  of 
*nice  was  for  life,  it  seems  clear  that  when  the  enlistment  is  for  a  term  of  years 
only,  and  the  soMier,  therefore,  has  a  legal  right  to  his  <lischarge  on  the  expiration 
I'l  the  tenn,  this  right  can  not  Ik*  set  at  naught  by  his  fon-ible  retention  in  the  serv- 
i'*  If  this  should  1k»  attempte<l  he  would  be  i)rotected  )>v  the  {  Ftnleral )  civil  courts, 
who  wotild  not  hi*sitate  to  releast*  him  from  the  militiirv  service  on  a  writ  of  hafninf 
f^frjiuM,  without  any  reganl  1o  a  military  discharge. 

But  the  military  «lischarge  in  writing  is  prescribt^l  as  a  regular  pnxvdure  in  ter- 
fliinating  the  service,  and  its  issuance  is,  therefore,  an  act  «lone  in  the  jierformance 
"fa  public  duty;  ami  the  most  reasonable  construction  of  the  4th  Article  of  War  is 
fhat  it  is  a  direction  as  to  the  nmnner  of  jjcrforming  a  public  act.  an<l  that,  in  the 
af»!»ence  of  language  making  it  impossible  to  give  it  this  meaning,  it  is  t<»  ]»e  reganle<l 
a.**  directory  only. 

For  the  foregoing  reasons  an< I  in  consideration  of  long-establishe<l  practice.  In  hi, 

that  a  certiticate  of  discharge  is  not  neci^ssarv  to  a  discharge,  but  that  a  soldier  may 

l)e  ilischanrefl  without  a  certificate  <»r  before  lie  is  furnished  with  a  certiticate,  upon 

niitice  actual  or  constructive,  an«l  that  when  volunteers  are  mustered  out  it  is  that 

act  that  se])arates  them  from  the  service.     From  rejKjrt  of  Judge- Advocate  General, 

January;?,  1901.     {See  Card  9550— W.  I).  Cir.,  Feb.  15,  IWl.) 
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dismissed  from  the  service,  ami  shall  thereby  be  disabled  to  hold  any  office  or  employ- 
ment in  the  service  of  the  United  States. 

SEVENTH  ARTICLE. 

Every  officer  commanding  a  rejriment,  an  independent  troop,  battery,  or  company, 
or  a  garrison,  shall,  in  the  beginning  of  every  month,  transmit  through  the  proper 
channels,  to  the  Department  of  War,  an  exact  return  of  the  same,  specifying  the 
names  of  the  officers  then  absent  from  their  posts,  with  the  reasons  for  and  the  time 
of  their  absence.  And  any  officer  who,  through  neglect  or  design,  omits  to  send  such 
returns,  shall,  on  conviction  thereof,  be  punished  as  a  court-martial  may  direct 

EIGHTH  ARTICLE. 

Every  officer  who  knowingly  makes  a  false  return  to  the  Department  of  War,  or  to 
any  of  his  superior  officers,  authorized  to  call  for  such  returns,  of  the  state  of  the  regi- 
ment, troop,  or  company,  or  garrison  under  his  command;  or  of  the  arms,  ammuni- 
tion, clothing,  or  other  stores  thereunto  belonging,  shall,  on  con\iction  thereof  before 
a  court-martial,  be  cashiered. 

1.  This  article  refers  only  to  returns  made  by  certain  cotnmanders  as 
such.  It  is  only  as  commander  of  a  regiment,  company,  or  garrison 
that  an  officer  can  be  made  amenable  to  a  charge  under  the  Article:  an 
officer  not  exercising  one  of  these  commands  is  not  within  its  terms.^ 
XXX,  598,  Augmt,  1870;  XXXII,  575,  May,  1872;  XXXIU,  188, 
Jidy,  1872. 

2.  The  "returns"  indicated  in  the  Article  can  scarcely  be  said  to 
include  returns  of  funds;  what  is  contemplated  being  mainly  returns 
of  the  jH-rson  fit  I  or  mate?*iel  of  the  command.  A  false  return  of  a  com- 
pany fund  would  more  properh'  be  charged  under  another  Article,  as 
the  61st  or  G2d.     XXXVIII,  526,  March,  1877. 

NINTH  ARTICLE. 

All  public  stores  taken  from  the  enemy  shall  be  secured  for  the  service  of  the 
United  States;  and  for  neglect  thereof  the  commanding  officer  shall  be  answerable. 

3.  This  provision  is  in  accordance  with  the  principle  of  the  law  of 
nations  and  of  war,  that  enemy's  property  duly  captured  in  war 
becomes  the  property  of  the  government  or  power  by  whose  forces 
it  is  taken,  and  not  that  of  the  individuals  who  take  it.*  ''Private 
persons  cannot  capture  for  their  own  benefit."  ^     Military  stores  taken 

»See,  as  sustaining_the  text,  G.  C.  M.  0. 12, 19,  War  Dept.,  1872,  and  36,  of  1877. 

'United  States  r.  Klein,  13  Wallace,  128,  136;  Decatur  i\  United  States,  Devereux 
(a.Cls.),  110;  White  r.  Red  Chief,  1  Woals,  40;  Branner  r.  Felkner,  1  Heisk.,  232; 
Worthy  v.  Kinamon,  44  Ga.,  299;  Huff  r.  Odom,  49  id.,  395;  13  Opins.  At.  Gen., 
105;  Hough  (Practice),  329,  330;  G.  0.  54,  Hdqrs.  of  Army,  Mexico,  1848;  G.  O.  21, 
War  Dept.,  1848;  do.  64,  107,  id.,  1862.  And  see  also  Lamar  v.  Browne,  2  Otto,  187. 
195,  in  regard  to  the  same  principle  as  illustrated  by  the  Captured  and  Abandoned 
Property  Act  of  March  12,  1863. 

'  Worthy  r.  Kinamon,  supra. 
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from  the  enemy,  becoming  upon  capture  the  property  of  the  United 
States,  Congress,  which,  by  the  Constitution,*  is  exclusively  vested 
with  the  power  to  dispose  of  the  public  property,  as  well  as  to  make 
rules  concerning  captures  on  land  and  water,  can  alone  authorize  the 
sale  or  transfer  of  the  same.  An  officer  or  soldier  of  the  armv  who 
assumes  of  his  own  authority  to  appropriate  such  articles  renders 
himself  chargeable  with  a  military  offence.'    II,  41,  February^  1863. 

TENTH  ARTICLE. 

Every  officer  commanding  a  troop,  battery,  or  company,  is  charged  with  the  arms, 
aecoatremente,  ammmiition,  clothing,  or  other  military  stores  belonging  to  his  com- 
mand, and  is  accountable  to  hiH  colonel  in  case  of  their  })eing  lost,  spoiled,  or  dam- 
aged otherwise  than  by  unavoidable  ac(*ident,  or  on  actual  service. 

ELEVENTH  ARTICLE. 

Every  officer  commanding  a  regiment  or  an  independent  troop,  battery,  or  com- 
pany, not  in  the  field,  may,  when  actually  quartered  with  such  command,  grant 
furloaghs  to  the  enlisted  men,  in  such  numl)ers  and  for  such  time  as  he  shall  deem 
consistent  with  the  good  of  the  ser\n<»e.     Every  officer  commanding  a  regiment,  or  an 
independent  troop,  battery,  or  company,  in  the  field,  may  grant  furloughs  not  exceed- 
ing thirty  days  at  one  time,  to  ^\q  |)er  cent  of  the  enlisted  men,  for  good  conduct  in 
the  line  of  duty,  but  subject  to  the  approval  of  the  commander  of  the  forces  of  which 
said  enlisted  men  form  a  part.     Every  company  officer  of  a  regiment,  commanding 
anytixxip,  battery,  or  company  not  in  the  field,  or  commanding  in  any  garrison,  fort, 
poet,  or  barrack,  may,  in  the  absence  of  his  fieM  officer,  grant  furloughs  to  the  enlisted 
Dien,  for  a  time  not  exceeding  twenty  days  in  six  months,  and  not  to  more  than  two 
P^nons  to  be  absent  at  the  same  time. 

TWELFTH  ARTICLE. 

At  every  muf«ter  of  a  regiment,  troop,  lottery,  or  c<)iii|)any,  the  commanding  officer 
thereof  shall  give  to  the  mustering  officer  certificatcH,  signed  by  hiiiist*lf,  stating  how 
'•^•ng  ayjeent  officers  have  been  ab?<ent  and  the  rc»aw;ns  oi  their  al)sence.  And  the 
^''^mmanding  officer  of  every  troop,  l>attery,  or  company  shall  give  like  certificates, 
^ting  how  long  absent  noncommissioned  officers  and  private  soldiers  have  Ixien 
absent  and  the  reasons  of  their  al)sence.  Such  reai»ons  and  time  (»f  al)sence  shall 
oe  inserted  in  the  miwter  rolls  opposite  the  names  of  the  resj)trtive  absent  ofiicers 
^dsoldiers,  and  the  certificates,  together  with  the  muster  rolls,  shall  lx»  transmitted 
^vthe  naustering  officer  to  the  Department  of  War  as  si^ee<lily  as  the  distance  of  the 
place  and  muster  will  admit. 

THIRTEENTH  ARTICLE. 

Every  officer  who  signs  a  false  certificate,  relating  to  the  al)sence  or  pay  of  an  officer 
orgoldier,  shall  be  dismissed  from  the  service. 

4.  Ifeld^  that  the  mere  signing,  by  an  officer,  of  a  voucher  for  his 
pay,  before  the  last  day  of  the  month  for  which  it  wa.s  due,  did  not 

» Art.  I,  Sec.  8,  cl.  11;  Art.  IV,  Sec.  3,  par.  2. 
*  See,  in  this  connection,  §  5313,  Rev.  Sts. 
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constitute  an  offence  of  the  class  intended  to  lie  made  punishable  bi 
this  Article.*     XXXIII,  333,  Septrwhtft.  1872. 

FOURTEENTH  ARTICLE. 

Any  officer  who  knowingly  maken  a  false  niu^er  of  nian  or  honie,  or  who  Mgnet,  o 
direcb<,  or  allows  the  nigning  of  any  muster  roll,  knowing  the  rnnie  to  c*ontain  a  fald 
muster,  nhall,  upon  pnx>f  thereof  by  two  witne:*»*ef«,  1)efore  a  c-<iart-niartial,  he  <iia 
mi8se<l  fniiii  the  Her\'ioe,  an<l  Hhall  thereby  l>e  (iisable<l  to  hoM  any  office  or  employ 
ment  in  the  nervier  of  the  Tnittnl  States. 

FItTEENTH  ARTICLE. 

Any  officer  who,  willfully  or  through  neglect,  suffers  to  l>e  lost,  spoiled,  or  <lam 
age<l,  any  military'  stores  ^H'longing  to  the  United  States,  shall  make  goo<l  the  Io«s  o 
damage,  and  be  dismissed  from  the  service. 

SIXTEENTH  ARTICLE. 

Any  enliste*!  man  who  sells,  or  willfully  or  through  neglect  wastes  the  amniimitioi 
delivere<l  out  to  him,  shall  l)e  i>unishe<l  as  a  court-martial  may  direct. 

SEVENTEENTH  ARTICLE. 

Any  soldier  wht)  sells,  or  thnmgh  neglect  loses  or  sjioils,  his  horse,  arms,  clothing 
or  accoutn»ments  shall  l)e  punishe<l  as  a  ctuirt-martial  may  adjudge,  subject  to  suci 
limitation  a**  may  Ik?  prescril)e<l  by  the  President  by  virtue  of  the  |K)wer  V€»9ted  ii 
him. 

6.  Thi.s  Article  is  quite  independent  of  the  regulations  containec 
in  Art.  LX,  A.  R.,  relatint^  to  })oards  of  survey.  The  latter  pass  upoi 
questions  of  j)rcu?n/in/  rrt<2>onMlhiJitij  for  the  loss,  &c.,  of  public  prop 
erty.  The  court  martial,  under  this  Article,  simply  imposes  p^tni^h 
7nent.^     XXXVII,  8:)i>,  ?y>rmry.  1S7():  59,  VMu  ApnK  1893, 

6.  The  description,"  ///x  clothing."  refers  to  articles  thereof  which  an 
regularly  issued  to  the  soldier  for  his  use  in  the  service  and  with  th< 
safe-keeping  of  which  he  is  charged.  His  proi)erty  in  them  is  quali 
tied  })v  the  trust  that  he  caiuiot  dispose  of  them  while  he  is  in  Xhi 
military  scM'vicc,  and  can  only  use  them  for  militan*  pur|X)ses.*  69, 196 
Apr!!.  ^JSf)J. 

7.  Only  three  ()ffon<H»s  are  made  punishable  hy  this  article — selling 
through  neglect  losing,  and  through  neglect  sjxjiling,  the  projx^rti 
named  therein.     Any  other  form  of  wrongful  disposition  should  }m 

'See(f.C.M.().2S,  War  I^'pt.,  1S7l\  But  as  to  whether  it  is  a  sufficient  defenc 
to  a  char^^  under  this  Article  that  the  acrusi*d.  in  tli»»  al>sence  of  due  inquiry 
l)elieve<l  the  certificate  to  lie  true,  hh»  J^amuel,  2^S.  and  O'Brien,  .'i02. 

^  Where  a  triai  is  had,  the  pnn'tHMlinp*  of  a  Ixuini  of  survey,  already  oniere<i  in  th 
same  case,  will  not  Ik»  corniH*tent  evidence  to  prove  the  fact  <»f  the  loss,  &c.,  charged 
<T.  C.  M.  O.  45,  Dept.  of  the  Slissouri,  1S77;  do.  15,  Dept.  of  Texas,  1877. 

'See  ruling  of  reviewing  ottitvr  in  (i.  (>.  .T>,  iVj^t.  of  the  Fjist.  1S«)9;  ami  see  also  dc 
31,  Dept.  of  the  South,  1877;  G.  C.  M.  O.  15,  Dept.  of  Texas,  188();  all  sustain  the  text 
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inaule  tho  suhjiH*t  of  a  charjre  under  Artirle  «»o  or  Article  tJ^.     26,  2:^H, 
A'ff/ffMf,  jsss, 

8.  l!iipro|)or  dispositions  of  property  in  the  charji^e  and  use  of  sol- 
diers, other  than  the  disix>sitions  indicated  in  this  article  will  in  ||feneral 
projH'rly  Ih*  charged  under  Article  1)2.*  Likewise  the  selling,  through 
iiegh»ct  losing  &c.,  by  soldiers,  of  property  issued  to  them,  hut  not 
mentioned  in  Article  17,  should  1h»  charged  under  Article  iV2.  Thus 
/#</'/  that  a  selling  or  losing  of  the  following  articles  was  not  punish- 
able uniler  Article  17,  but  under  Article  02,  viz.,  sheets,  pillows, 
{>ill<>\\ -cases,  mattress  covers,  shelter  tent,  Imrmck  l>ag,  great-coat^- 
jitnip,  tin  cup,  s|HK»n,  knife,  fork,  meat  nition  can,  nirtridges.  17,  llt», 
.lA/y,  /XVr;  21.  i:)l,  DiitmlHi\  ISS7:  62,  24:>i,  Ffhnuiry.  JSfL\ 

9.  That  an  accused  did  ''Tnlawfully  disjK)se  of."  or  *' otherwise 
unlawfully  dis|>ose  of"  clothing,  arms,  «>cc.  is  not  a  pro|)er  form  of 
alb-iration  in  a  s|>ecitication  or  charge  under  this  article.  58,  VM\ 
F'^*r*inrn.  KU;  65, 384, .//////, /vry^. 

10.  \  charge  or  sjKH*itiaition  under  this  article  should  not  Im» 
f\pr«»**^c<l  in  the  nlUrnnin^^ — as  that  the  accused  "did  stMl  ///•  through 
ni*gle<-t  lo>e"  «Scc.  The  selling,  through  neglect  losing,  and  through 
neglect  >i)oiling  are  distinct  otfenses  and  shcmld  be  so  charged."  28, 
3."..  11«».  A'''/v //</>*/•,  /XV.s\-  29.  I«;2,  Jnnihinj.  ISSU;  30,  >:5,  F*hntanj^ 
/^^'^•  bl/.^VXJfnuMn/.  I.sVJ;  58.  i:U*, /v/z/v/^//-//.  i.V.^A;,-  62.  441*,  /A.v />,- 
^/.  y.v.'/.;;  65,  :5M,  .A//t/,  M''A}. 

11.  <'lothing  issued  and  charged  to  a  soldier  i<  not  now  (as  it  was 
formerly)  reganhnl  as  remaining  the  projH»rty  of  the  United  Stat4»s. 
It  i*  i-onsid«»riHl  as  Inn'oming,  n\xn\  issue,  the  property  of  the  soldit^r, 
:iltli«»ugh  his  UM»  of  it  is,  for  purjKises  of  di>cipline.  <|ualitied  and 
n-lri«le<l.  Thus  he  cimnnit«<  a  military  otTeiue  hy  dispoMng  <»f  it 
a-*  -^iHH'ifiefl  in  this  Article,  th(»ugh  tln»  United  States  nmy  suffer  no 
in-.     59.  IJm;,  Jy/,/7,  isff.j, 

12.  The  pres4»nt  Seventet»nth  Article  (a?*  amended  l»y  the  act  of 
•luly  'J7.  1*^'.»2)  d<H»s  not  authorize  a  stopjmge  t>r  forfeiture  <»f  pay  to 
r«imbur'*«*llu»  Unile<l  Statc"^.  The  ».top|);ige  which  was  enjoined  by  the 
««M  f«»nn  of  the  Arlich*  i>  dropp(*d  entirely  from  the  prcMMit  statute. 
Tlie  latter  proviih*"^  for  punishment  only  <loe>  not  provide  any  means 
••f  n-imbur>ing  the  appr<»priati<Mi  <»ut  of  which  the  Ut^t.  Siv,.  pro|M»rty 
H;i*  |mid  for.  t»r  of  repairing  the  lo^s  or  damage  a-^  >uch.  So.  ///A/. 
th;il  a  M'nlent*!*,  u|N>n  a  <'onvictit»n  un<ler  thi^  Article,  which  adjutlg»Ml 
a  •t«ip|»:igeof  jwiy  "  to  reimburse  the  Unili'd  Stale*  for  the  value  of  the 

'A-  ihf  |i6iwniiii;  iif  u  n*\i»l\»T.  <i.  ('.  M.  o.  77,  \U'\»l.  nf  tin*  ^li^>^•uri.  1*^71  >•»- 
t:.»  „-ainblinjr  awa\  tif  rl<itliini;.  <i.r.  M.  n.  41.  iH'pt.  of  T«'\af.  Is7:;.  >»».  flu- >|N.il, 
iL*r  'v  ai  ImiuUt  oriii-  lniirU-.     li.  ('.  M.  u.  :u\.  War  Ucpt.,  Is7t». 

'.v^-  {  ill.|».  IM'uurt-Murtial  Manual  nf  VMW. 
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clothing  alienated/'  wiw  unauthorized  and  inoperative.     59,  ll>6,  ^  ipril^ 
1S93;  Cards  781i,  Dtfcember,  JS9U  1068,  Fe9>nMry,  189o. 

EIGHTEENTH  ARTICLE. 

Any  officer  commanding  in  any  garrison,  fort,  or  barracks  of  the  United  States  who, 
for  his  private  a<lvantage,  lays  any  (Uity  or  imposition  upon,  or  is  interested  in,  the 
sale  of  any  victuals,  liquors,  or  other  necessaries  of  life,  brought  into  such  garrison, 
fort,  or  l^arracks,  for  the  use  of  the  sf>ldiers,  shall  be  dismissed  from  the  service. 

NINETEENTH  ARTICLE. 

Any  officer  who  uses  contemptuous  or  disrespectful  wonis  against  the  l^resident, 
the  Vice-President,  the  Congress  of  the  Uniteil  States,  or  the  chief  magistrate  or 
legislature  of  any  of  the  United  States  in  which  he  is  quartered,  shall  be  dismi£«ed 
from  the  service,  or  otherwise  punishe<l,  as  a  court-martial  may  direct.  Any  soldier 
who  so  offends  shall  l)epunishe<l  as  a  court-martial  may  <lirei*t. 

13.  When  a  trial  of  an  officer  or  soldier  has  been  resorted  to  under 
this  Article,  it  has  usually  bt^en  on  account  of  the  use  of  **"  contemptu- 
ous or  disrespectful  words  against  the  President/'  or  the  government 
mainly  as  represented  by  the  President.  The  delilwrate  employment 
of  denunciatory  or  contumelious  language  in  regaixl  to  the  President, 
whetherspoken  in  public,  or  published,  orconveyed  in  a  communication 
designed  to  Ik?  made  public,  has,  in  repeated  cases,  been  made  the  sub- 
ject of  charges  and  trial  under  this  Article:*  and,  where  taking  the 
form  of  a  hostile  arraignment,  by  an  officer,  of  the  President  or  his 
administnition,  for  the  measui^es  adopted  in  carrying  on  the  civil  war, — 
a  juncture  when  a  peculiar  obedience  and  deference  were  due,  on  the 
part  of  the  subordinate,  to  the  President  as  executive  and  com- 
mander-in-chief,— was  in  general  punished  b}  a  sentence  of  dismissal. 
V,  4ia,  Deainhtr,  1803;  XX,  51*J,  April,  tS66.  On  the  other  hand,  it 
was  ht^hl  that  adverse  criticisms  of  the  acts  of  the  President,  occurring 
in  ludltU^al  dUciissionJi,  and  which,  though  characterized  by  intemperate 
language,  were  not  apparently  intended  to  be  disrespectful  to  the  Presi- 
dent personally  or  to  his  office,  or  to  excite  animosity  against  him, 
were  not  in  genenil  to  be  regarded  as  properly  exposing  officers  or 
soldiers  to  trial  under  this  Article.  To  seek  indeed  for  ground  of 
offence  in  such  discussions  would  ordinarily  be  inquisitorial  and 
beneath  the  dignity  of  the  Government.     V,  491,  Dece»iher^  1863. 

TWENTIETH  ARTICLE. 

Any  officer  or  soldier  who  behaves  himself  with  disrespect  toward  hia  command- 
ing officer  shall  Ik*  puninheil  as  a  court-martial  may  direct. 

^See  cases  in  G.  C.  M.  O.  43,  War  Dept.,  1863;  G.  O.  171,  Army  of  the  Potomac, 
1862;  do.  23,  f</.,  1863;  do.  52,  Middle  Dept,  1863;  do.  119,  Dept.  of  the  Ohio,  1863; 
do.  33,  Dept.  of  the  Gulf,  1863;  do.  68,  Dept.  of  Washington,  1804;  do.  86,  Northern 
Dept.,  1864;  do.  1,  id.,  1865;  do.  29,  Dept.  of  N.  C,  1865. 
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14.  The  disrespect  here  indicated  may  consist  in  act«  or  words;*  and 
the  particular  acts  or  words  relied  upon  as  constituting  the  offence 
should  properly  l>e  set  forth  in  substance  in  the  specification.*  It  must 
be  shown  inevidenc*e  under  the  charge  that  the  officer  offended  against 
was  the  ^* commanding  officer"'  of  the  accused.'  The  conmianding 
officer  of  an  officer  or  soldier,  in  the  sense  of  this  Article,  is  properly 
the  superior  who  is  authorized  to  require  ol>ediencc  to  his  orders  from 
such  officer  or  soldier,  at  least  for  the  time  l)eing.  Thus  where  a  Imttal- 
ion  was  temporarily  detached  from  a  regiment  and  plai'ed  under  the 
orders  of  the  commander  of  a  portion  of  the  army  distinct  from  that 
in  which  the  main  jxirt  of  the  regiment  was  included,  held  that  it  was 
the  commander  of  this  portion  who  was  the  commanding  officer  of  the 
detachment;  and  that  the  use  by  an  officer  of  such  detachment  of  dis- 
respectful language  in  reference  to  the  regimental  conmiander  (who  had 
remained  with  and  in  (*ommand  of  the  main  Innly  of  the  ivgiment)  was 
properly  chargeable  not  under  this  Article,  but  nither  under  the  (>2(L 
XVIII,*^-^?,  Novt:mhrv,  ISOo, 

15.  Held  that  disrespectful  langimge  used  in  regard  to  his  captain  by 
a  soldier,  when  detached  from  hi.>  comimny  and  serving  at  a  hospital, 
to  the  surgeon  in  charge  of  which  he  had  been  ordered  to  report  for 
duty,  was  an  offence  cognizable  by  court  martial,  not  under  this  Article 
but  under  Art.  62.     VI,  53,  JA//v7/,  ISOJ^, 

TWENTY-FIRST  ARTICLE. 

Any  officer  or  Holdier  who,  on  any  i)retenge  whatsoever,  strikes  his  superior  officer, 
or  draws  or  lifts  up  any  weafMjn,  or  offers  any  violence  ajrainst  him,  Ikmu^  in  the  exe- 
tution  of  his  office,  or  disol)eys  any  lawful  coniniaml  <»f  his  suin^rior  officer,  nhall 
differ  death,  or  such  other  punishment  as  a  court-martial  may  din^'t. 

16.  The  term  ojffiar  ('' superior  officer")  in  this  as  in  all  othcM*  arti- 
cles of  war  meiins  commissioned  officer.*     IX,  1H\  JA/y,  ISCJf, 

17.  To  justify  a  conviction  of  the  capital  offence  of  offering  violence 

against  a  superior  officer,  it  should  ])e  made  to  appear  in  evidence  that 

the  accused  knew  or  believed  that  the  person  assaulted  was  in  fact  an 

officer  in  the  army  and  was  his  ''superior'"  in  rank."^     XXIX,  485, 

iJece/uhrr.  1S69. 

18.  Under  a  charge  of  a  violation  of  this  Article,  in  offering  violence 
to  a  superior  officer,  it  should  l)e  alleged  and  proved  that  the  officer 

»G.  O.  44.  Dept.  of  Dakota,  1872.  And  see  i\.  C.  M.  O.  2S,  War  IVpt.,  1875;  (J.  O. 
47,  Dept.  of  the  Platte,  1870. 

Ht.  C.  M.  O.  :^5,  Dept.  of  the  Missouri,  1872. 

»G.0.53,  Dept.  of  Dakota,  1871. 

*J?ee  the  provision,  introductory  to  the  ArticleH  <>f  War,  of  Sec.  l.'U2,  Rev.  StH.,  in 
which  it  is  8pe<'ifieil  that  *'  the  word  officer^  an  ukmI  therein,  shall  1k^  understtXHl  to 
defflgnate  conmiissioned  officers." 

*See  G.  O.  34,  Dept.  of  Virginia,  1863. 
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ashaultcd  was  at  the  time  "Mii  the  exeeutioii  of  his  office/'     I,  462 
Deamh^r,  1862;  IX,  90,  May,  ISO4. 

19.  In  charging  a  striking  or  doing  of  violence  to  a  superior  office 
under  this  Article,  it  Is  allowable,  in  a  case  where  the  assault  was  fatal 
to  add  in  the  specification,  "thereby  erasing  his  death/'  as  indicatin 
the  measure  of  violence  employed.     XXIX,  485,  Decemher,  JS69. 

20.  The  ''superior  officer"  in  the  sense  of  this  Article,  need  nc 
necessarily  have  been  the  apmtnandauj  officer  of  the  accused  at  th 
time  of  the  offence.  The  article  is  thus  broader  than  Art,  2<),  whic 
relates  only  to  an  offence  against  a  "  commanding  officer."  XIX,  24^ 
I)€Ceinhei\  IS60. 

21.  A  non-compliance  l)y  a  soldier  with  an  order  emanating  from 
non-commissioned  officer,  or  offering  violence  to  the  latter,  is  not  a 
offence  under  this  Article,  ])ut  one  to  l>e  charged,  in  general,   unde 
the  02d.     XI,  491,  March.  JSOo;  IX,  90,  Mat/,  IS64. 

22.  Under  a  charge  of  a  disolK»dience  of  the  order  of  a  suj>erio 
officer  in  violation  of  this  Article,  it  should  1)6  alleged,  and  shout 
appear  from  the  evidence  introduced,  that  the  order  or  "* command 
was '* lawful.'"  XXVII,  488,  fy^/;H<^/7/,  JS69.  An  officer  or  soldic 
is  not  punishable  under  this  Article  for  disol)eying  an  an/afrff 
order.  XXVI,  603,  Janen  1S6S,  But  the  order  of  a  proper  sujxMic 
is  to  be  presumed  to  be  lawful,  and  should  l>e  obeyed,  where  it  is  n< 
clearly  and  obviously  in  contnivention  of  law.  Unless  the  illegalit 
is  unquestionable,  he  should  obey  first,  and  seek  redress,  if  entitled  t 
any,  afterwards.  A  military  inferior  in  refusing  or  failing  to  compl 
with  the  order  of  a  sui)erior  on  the  ground  that  the  same  is,  in  hi 
opinion,  unlawful,  does  so,  of  course,  on  his  own  pi^rsonal  responsi 
bilitv  and  at  his  own  risk.*     XXVI.  250.  DtcenJnr,  1S07. 

23.  To  justify,  from  a  military  point  of  view,  a  military  inferior  i 
disolK\ving  the  order  of  a  suixM'ior  the  order  nuist  be  one  requirin 
something  to  be  done  which  is  palpiil)ly  a  breach  of  law  and  a  crim 
or  an  injury  to  a  third  jxu'son,  or  is  of  a  serious  character  (not  invoh 
ing  unimix)rtant  consequences  only)  and,  if  done*,  would  not  h 
susceptible  of  being  right(*d.  An  order  requiring  the  performance  c 
a  mUltary  duty  or  act  c*annot  be  disol)oved  with  impunity  unless  it  ha 
one  of  these  characters.  If  not  triable  under  the  21st  Article  such  dis 
obedience  may  bo  tried  un(U»r  the  O^d.  In  the  CVdartjuist  case  (Car 
97,  Juhj^  1^9]^),  the  Acting  Judge- Advocate  Genenil  said: 

"There  could  be  no  more  dangerous  principle  in  the  govemmei 
of  the  Army  than  that  each  soldier  should  determine  for  himse! 
whether  an  order  rec^uiring  a  military  duty  to  Ik*  ix»rfonued  is  nece: 
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sarv  or  in  accordance  with  orders,  rcjifiilations,  decision  circulars,  or 
cii>tonK  and  may  disoln^y  the  order  if,  in  his  judgment  (taking,  of 
course,  all  risks  in  iU**e  his  judgment  shoukl  })e  erroneoas),  it  should 
not  Ik»  n«H'es.sary,  or  should  l>e  at  variance  with  orders,  reguhitions, 
dcH'i^ion  circuhirs.  or  custom.  It  is  his  dutv  to  o})ev  such  order  first, 
and  if  he  should  Ik*  aggrieved  thereby  he  can  seek  redress  afterwards.''  * 

24.  /AA/tlmt  a  memln^r  of  a  i>ost  l)and  who  refused  (respectfully') 
to  olwy  an  order  of  the  iM)st  commander  directing  the  ])and  to  play  in 
a  town  in  the  n<'ighlK)rhood  of  the  jKist  for  the  pleasure  of  the  inhabit- 
sint>,  wa>  not  rlmrg«»al)le  with  a  violation  of  this  Article.  XXVII,  520, 
t»hrwtnh  /W.9.  So  h*hl  that  a  soldier  was  not  chargeable  with  ***dis- 
i»U»dit»nce  of  orders"  in  not  complying  with  an  order  forbidding  him 
In  contract  marriage  (XXXVIIT,  47,  April.  ISTC — see  MAKKiA(i£); 
and  >imilarly  /**  A/  of  a  refusal  by  a  soldier  to  comply  with  an  order 
(in  violation  of  S'c.  12*^2,  K(»v.  Sts.),  to  act  as  an  officer's  servant.' 
XLIV,  N>,  •//////.  jsso, 

25.  The  offence  of  diso])e(lience  of  onlers  contemplated  by  this  Arti- 
i\r,  c<»n^ists  in  a  willful  refusal  or  neglect  to  comply  with  a  s]>ecific 
order  to  do  or  not  to  do  a  |Mirticular  thing.  A  mere  failure  to  iK»r- 
f«irm  a  routine  duty  4s  pro|><*rly  chargtHl  under  Art.  TrJ.'  XXXIII, 
2*^«».  Auf/HMf,  IS7J.  Where  an  officer  nt»glected  fully  to  i)erform  his 
duty  under  g«»nenil  instructions  given  him  in  regard  to  the  conduct  of 
an  ex|M»<lition  against  Indians;  /<///  that  his  offence  was  projX'Hy 
rbarg«»ab|c  not  under  the  21st  but  under  the  «)2d  Article.     XXXVIII, 

26.  An  illiterate  soIdi4»r.  unable  to  sign  his  name,  was  furnished  with 
:i  written  exhibit  of  it,  and  ordered  by  his  commanding  officer  to  con- 
tinue to  eopy  thi»  HjiiiH*  till  he  could  projHM'ly  sign  his  name  to  pajM^rs. 
lie  refuM'd.  /A///  that  smh  order  was  not  one  ]>al])ably  ilh^gal,  and 
that  the  soldier  should  have  oU'ved  it  and  complainiHl  afterwanls. 
27.  7*1.  S*jtt*i„Lt\  /ss.'y.  When  a  soldier  receives  an  order  of  doubtful 
|eir-»litv  oiilv.  it  i^  lii^  tlutv  to  obev  it  and  seek  redress  afterwards.  If 
h»*  *'l«M-t>  ill  Hinh  ii  «»ji>e  tt)  (HsoIh'V  it   in  the  first  instance,  his  action 

ft 

i-  pn*ju<iieial    tt)  the   g<KKl   or<ler  and  dis4*i])Iiiie  <»f  the  service,  and 

Til**  ri\il  n->|Niii-il)i)ity  is  an<ith«'r  matter.  Civil  rourth  }iuv«-  Hiiii«*tiiiH*?*  made 
jil  .«.int^-  iff  thi*  ni|uin*m«'ntf  *»i  military  iIis4Miilin(\  lnit.  if  th«*y  hhoiilil  in»t,  the 
ii...:T.tr\  I •Miir.it ion  \ioiiM  n>tiiain  unim|iaiin'<I.  TIh'  MiMicr.  in  cntcrin);  the  M*rvi(t% 
t.A!*  \<*)iiiitarily  ^uhniitt***!  him^^'lf  tn  thir«  <ItiuM«*  an<I  |M»«sihly  eontlietin^  Hahility. 
T?.«»'\il  *'(  an  iiU'lieiphnt'*!  MiMiery  wonM  U-  far  i:n*ater  than  the  inju.-tic»«  iap|iHr> 
•-f.».  nthiT  ihuii  Hetual  I  «»f  tlii?*  j»rinri|»l«'. 

''*>..  xk  ht-n*  a  HiltUer  \\a?*  oinv  ii-t«*«!  of  u  «lijM»U*<lien<"«*  cf  onler*  in  n*fu?«injr  to  a-fi>*t 
:rj  *-i;.:  tint;  m  private  ••tuhle  for  an  ottieer.  the  tintlimr  \va>  tliKipprovetl  oti  the  ground 
ffijt  -'I.  h  an  opler  *iai*  not  a  lawful  one.     <i.  ('.  M.  <  >.  1;U»,  IVpl.  of  Ihikota,  \^7\*. 

•^•,.  I.  i  .  M.  O.  -Jti.  War  iKpt..  Is7-J;  .1,,.  7.  iH-pt.  of  Texan,  ls74;  <i.  t».  LM.  :*.% 
Fifth  Mil    iM-t..  I'^'N. 
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therefore  a  military  oflfence  under  the  62d  Article  of  War.     27,  484, 
Nctveriibei^  1888, 

27.  Par.  256,  A.  R.  (263  of  1895),  is  regarded  as  authorizing  stoppages 
in  favor  only  of  a  tailor  who  is  a  soldier.  But  where,  in  the  absence 
of  a  soldier  competent  for  the  purpose,  a  civilian  tailor  is  by  due 
authority  employed,  and  an  enlisted  man  of  the  command  incurs,  for 
work  on  clothing  done  by* such  tailor,  certain  charges  according  to  the 
rates  fixed  'by  the  council  of  administration,  he  may  legally  be  ordered 
to  settle  the  same,  and,  on  refusal,  may  be  made  amenable  for  disobe- 
dience of  orders  under  this  Article.^     33,  22,  Jtme,  1889. 

28.  A  soldier  detailed  to  cook  for  a  teamsters'  mess,  refused  for  the 
reason  that  the  teamsters  were  civilians.  Soldiers  had  previously  been 
detailed  for  this  purpose  at  this  post,  no  provision  for  a  special  cook 
for  the  teamsters  having  been  practicable.  Held  that  the  refusal  was 
chargeable  as  a  disobedience  of  orders  under  this  Article,  the  teamsters 
being  regular  employees  of  the  military  establishment  and  a  con- 
stituent of  the  garrison  command.     28,  342,  Decemher^  1888. 

29.  Where  an  officer  respectfully  declined  to  comply  with  the  direc- 
tion of  his  superior  to  sign  the  certificate  to  a  report  of  target-firing, 
on  the  ground  that  the  facts  set  forth  in  such  certificate  were  not 
within  his  knowledge,  he  having  been  stationed  at  the  butt  where  he 
was  not  in  a  position  to  be  informed  as  to  such  facts — held  that  he  was 
not  amenable  to  a  charge  of  disobedience  of  orders  under  this  Article. 
XLIX,  224,  July,  1885. 

30.  Held  that  the  disobedience,  by  a  cadet  private  of  the  Military 
Academy,  of  an  order  of  a  cadet  lieutenant  of  his  company,  the  latter 
not  being  a  commissioned  officer,  was  not  chargeable  under  this  Article 
but  was  an  offence  under  Art.  62.     LVI,  289,  July,  1888. 

TWENTY-SECOND  ARTICLE. 

Any  officer  or  soldier  who  iDegins,  excites,  causes,  or  joins  in  any  mutiny  or 
seilition,  in  any  troop,  battery,  company,  party,  post,  detachment,  or  guard,  shall 
suffer  death,  or  nuch  other  punishment  as  a  court-martial  may  direct. 

31.  Mutiny  at  military  law  may  be  defined  to  be  an  unlawful  opposing 
or  resisting  of  lawful  military  authority,  with  intent  to  subvert  the 
same,  or  to  nullify  or  neutralize  it  for  the  time.*  It  is  this  intent 
which  distinguishes  mutiny  from  other  offences,  and  especially  from 
those,  with  which,  to  the  embarrassment  of  the  student,  it  has  fre- 

»See  §.  1220  R.  S.  and  act  of  March  2,  1889  (25  Stat.  831).  See  also  arcular  8, 
A.  G.  O.,  1896,  which  by  construction  extends  the  regulation  to  include  civilian 
tailors.     See  A.  R.  293  of  1901. 

'Compare  the  definition  and  description  of  mutinv  or  revolt  at  maritime  law,  in 
the  United  States  v.  Smith,  1  Mason,  147;  United  States  v.  Haines,  5  id.,  272,  276; 
United  States  r.  Kelly,  4  Wash.,  528;  United  States  r.  Thompson,  1  Sumner,  168,  171; 
United  States  r.  Borden,  1  Sprague,  374,  376. 
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cjuriitly  l>eeii  confuted,  viz;  tho^-  punUhiible  )iy  tho  -Jl^t  ArtR-lo.  ua 
0  thue«  wbirb,  under  the  imnu'  of  " tntitiiioiix  (x>iiduct."  are  merply 
niw  of  violation  of  Art.  Si  Tbe  offonco.-*  iniidi?  puniHluiblo  hy  thia 
LTlit-lf  an*  not  nivi.>««arily  ••aggrpgiitt'"  or  joint  offoni-es.'  26.  2S4, 
Bty/tn&i-j-,  JA'f7.  Anion(r  tliPin  is  tlip  htijiuHimi  or  etiuniitfj  at  a 
nitinr — whk'h  in«v  In-  ^'oiiiniiltcii  liy  n  isin^lv  ix-rson.  In  gvnoral, 
Awever.  the  offence  beiv  ('harged  will  Iw  n  <-on<"prt(Hi  iiroceoding ;  the 
«ir«rt  itself  ^in^r  fnr  to  c^tHblisli  tho  int«?nl  ni'ot-«ary  to  the  li-jjal 
To  fhargt'  as  n  capital  offi'mt-  undor  liiiH  Article  a  mere  act 
r  iRMitfordiiiHtion  or  disorderly  eonduet  on  the  ptirt  of  hii  individual 
Idicr  or  offiocr.  iinurvompanied  by  the  intent  alxjvo  indiMilwi.  in 
Tilarand  improjter.'  Sm-h  an  a^t  should  in  general  be  ehaiyed 
lor  Art.  20.  ai.  or  6-1.     XXIX.  571.  .hrnnary.  IS70.     XXXVIII, 

.  Soldicn^t'annol  properly  tx'oharjje<l  with  tlieoffcmvof  joining  in 

fcmutinr  under  this  Article,  where  their  net  consiHt^  in  refusing,  in 

Dibination,  to  comply  with  iin  unlawful  ortler.    Thu.-  where  a  detuch- 

of  volunteer  soldicrw,  who.  under  and  by  virtue  of  acta  of  Con- 

fpwially  authorixing  the  enlistment  <if  volunteerK  for  the  purpose 

f  the  suppression  of  the  rebellion,  and  with  the  full  imderstanding  on 

leir  |«rt.  and  that  of  the  officer*  by  whom  they  were  niiii*t«re<l  into 

B  aervice,  that  tbey  were  to  lio  employed  solely  for  thin  pur|Kwe, 

■Irrcd  into  fnlii*tment^  expreissed  in  t«*mw  to  \»fftr  the  >rar.  and  after 

iDJng  faithful  service  during  the  war.  and  just  before  tbe  legal  end  of 

"  p  war.  but  when  it  wa**  practically  terminatetl,  and  when  the  voliin- 

r  organ izalionK  were  Ix-ing  muMtercd  out  as  no  longer  requin^d  for 

)  pro!>ea-uti»n  of  the  war,  were  ordered  to  march  to  the  plains,  and 

%  B  rvglon  far  distant  from  the  theatre  of  the  late  war.  and  engage  in 

[fating  Indianii,  wholly  unconnected  as  allien  or  otherwiHe  with  tbe 

itimenir:  and  thereupon  refifH-d.  together,  to  comply  with  aueh 

—krid  that  they  were  not  chargeable  with  mutiny.     While  by 

Bstrkt  tetter  of  their  contract.*  tbey  were  subject  to  Iw  employed 

n  any  militar>'  sen-ice  up  to  the  last  day  of  their  terms  of  enlist- 

ml.  Ibe  public  aet*  and  history  of  the  time  made  it  perfectly  clear 

Cthis  enlLstmcnl  wa^  entered  into  for  the  particular  purpoM;  and  in 

onateinplation  nf  tbe  jurticular  service  above  indicated,  and  to  treat 

Ibe  putim  an  twund  to  another  and  distinct  ser\'ice,  and  liable  to  capi- 

ul  puni^'hment  if  tbey  refune  to  perform  it.  waa  technical,  unjust,  and 

inMiUtnn.-.-  ilb-gal.     XLII,  524.  March.  JS80. 


c2to/ 


-.■'.:;  11.0.77.  WarDrpt,  1H37;  do.  10,  DepL  of  tli«  HUnuri.  IMS. 

\ar  li»])t.,  1M9^  tbt.  114,  tkrix.  o(  Wu-liliigton,  I8t»:  O.C.  M.O.  r». 

ol  Ihr  MiiwuH.  ISTS.    And  moipBi*  tToit^d  8Ute«  r.Smit)].  1  MaHui.  147. 

Krllr,  4  Wuh..  h-£».  VtiVrA  XUtea  r.  TbuuipMin.  1  t^unnor.  168,  171i 
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33.  In  a  case  where  a  brief  mutiny  among  certain  soldiers  of  a  colored 
regiment  was  clearly  pi'ovoked  by  inexcusable  violence  on  the  part  of 
their  officer;  the  outbreak  not  having  been  premeditated,  and  the  men 
having  been,  prior  thereto,  subordinate  and  well  conducted;  adtmed 
that  a  sentence  of  death  imposed  by  a  court  martial  upon  one  of  the 
alleged  uuitineers  should  be  mitigated,  and  the  officer  himself  brought 
to  trial.  XXVI,  Gtlr,  Oetohe/\  1867,  Similarly  adviaed  in  the  cases  of 
sentences  of  long  terms  of  imprisonment  imposed  upon  sundry  colored 
soldiers,  who  (without  previous  purpose  of  revolt)  had  been  provoked 
into  momentary  mutinous  conduct  by  the  recklessness  of  their  officer 
in  firing  upon  them,  and  wounding  several,  in  order  to  suppress  certain 
insubordination  which  might  apparently  have  been  quelled  by  ordinary 
methods.*     XXV,  51,  75,  100,  Au</mt-Novemher^  1867, 

TWENTY-THIRD  ARTICLE. 

Any  officer  or  soldier  who,  being  present  at  any  mutiny  or  sedition,  does  not  use 
his  utmost  endeavor  to  suppress  the  same,  or  having  knowledge  of  any  intended 
mutiny  or  sedition,  does  not,  without  delay,  give  information  thereof  to  his  com- 
manding officer,  shall  suffer  death,  or  such  other  punishment  as  a  court-martial 
may  direct. 

TWENTY-FOURTH  ARTICLE.^ 

All  officers,  of  what  condition  soever,  have  power  to  part  and  quell  all  quarrels, 
frays,  and  disorders,  whether  among  persons  belonging  to  his  own  or  to  another  cor|>s, 
regiment,  troop,  battery,  or  company,  and  to  order  officers  into  arrest,  and  non- 
commissioned officers  and  soldiers  into  confinement,  who  take  part  in  the  same,  until 
their  proper  superior  officer  is  acquainted  therewith.  And  whosoever,  being  so 
ordered,  refuses  to  obey  such  officer  or  non-commissioned  officer,  or  draws  a  weapon 
upon  him,  shall  be  punished  as  a  court-martial  may  direct. 

TWENTY-FIFTH  ARTICLE. 

No  officer  or  soldier  shall  use  any  reproachful  or  provoking  speeches  or  gestures  to 
another.  Any  officer  who  so  offends  shall  be  put  in  arrest.  Any  soldier  who  so 
offends  shall  be  confined,  and  re^iuired  to  ask  pardon  of  the  party  offended,  in  the 
presence  of  his  commanding  officer. 

34.  This  article  confers  no  jurisdiction  or  power  to  punish  on  courts 


^Compare  cases  in  G.  O.  12,  War  Dept.,  1855;  do.  104,  iV/.,  18()3;  G.  C.  M.  O.  50, 
Hdqrs.  of  Annv,  18(57. 

*lt  is  a  principle  of  the  common  law  that  any  bvstander  mav  and  should  arrest  an 
affrayer.  1  Hawkins,  P.  C,  c.  63,  s.  11;  Timothy  v.  Simpson,'  1  C.  M.  &  R.  762,  765; 
Phillips  ?•.  Trull,  11  Johns,  486, 487.  And  that  aii  officer  or  soldier,  by  entering  the 
military  service,  does  not  cease  to  he  a  citizen,  and  as  a  citizen  is  authorized  and 
bound'to  pntastoj)  to  a  breach  of  the  i)eace  committed  in  his  presence,  has  been 
specifically  held  by  the  authorities.  Burdett  r,  Abbott,  1  Taunt.,  449;  Bowyer,  Com. 
on  Const.  L.  of  Eng.,  449;  Simmons  §§  1096-1 100.  This  article  is  thus  an  application 
of  an  established  common  law  doctrine  to  the  relations  of  the  military  service.  See 
its  application  illiL^trated  in  the  following  Cieneral  Orders:  G.  0.4,  \\'ar  Dept.,  1843; 
do.  63,  Dept.  of  the  Tennessee,  1863:  do.  104,  Dept.  of  the  Missouri,  1863;  do.  52, 
Dept.  of  the  ISouth,  1871;  do.  92,  ul,  1872. 
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martiaK  but  merely  authorizes  the  taking  of  certain  measures  of  pre- 
r\nftnf,  and  rfntntint  hy  commanding  officers;  /.  e.,  measures  prevent- 
ive of  serious  disorders  such  as  are  indicated  in  the  two  following 
articles  relating  to  duels.*     XXVIII,  650,  June,  1869. 

TWENTY-SIXTH  ARTICLE. 

N<»  «tfti(vr  or  Hohlitfr  nhall  Hen<l  a  challenge  to  another  oflioer  or  soldier  to  fight  a 
«iut-I.  or  acxvpt  a  challenge  ho  8cnt.  Any  otfiivr  who8o  offends  nhall  l)e  dinniiHrnHl 
fritUi  the  >«er\-ice.  Any  Holdier  who  ho  offendn  phall  Buffer  such  (^r|M>ral  puuiHhinent 
ap  a  oiurt -martial  niav  direct. 

35.  To  establish  that  a  challenge  was  sent,  thei'e  must  appear  to 
have  lK»en  i^omniunicated  by  one  party  to  the  other  a  deliberate  invi- 
tation in  terms  or  in  suKstance  to  engage  in  a  personal  combat  with 
d«-adly  weapons,  with  a  view  of  ol)taining  satisfaction  for  wounded 
honor.'  The  expression  merely  of  a  willingness  to  tight,  or  the  use 
dimply  of  language  of  hostility  or  defiance,  will  not  amount  to  a  chal- 
I**nge!  XXXIX,  247,  Octii>n\  1877.  On  the  other  hand,  though  the 
language  tMuplovinl  Ik?  couched  in  ambiguous  terms,  with  a  view  to  the 
••vii>i<in  of  the  legal  consetjuenci^s,  yet  if  the  intention  to  invite  to  a  duel 
i>  rea>cmably  to  1k»  implied.^ — and,  ordinarih\  notwithstanding  the 
-tilt^nl  and  oljsi'ure  verbiage  employed,  this  intent  is  quite  transpar- 
ent,  —a  challenge  will  lie  deemed  to  have  lK»en  given.  And  the  inten- 
tion of  the  message,  where  doubtful  upon  its  face,  may  Ih>  illustrated 
in  evidemv  by  pnK)f  of  the  circumstances  under  which  it  was  sent,  and 
e?»|M*cially  of  the  pn»vi<ms  relations  of  the  parties,  the  contents  of  other 
mmmunications  lietween  them  on  the  same  subject,  &c.'  Andtechni- 
i-al  won!**  in  an  alleged  t'hallenge  may  Im»  explained  by  a  reference  to 
the  *M>-callrd  <lueIingcode.* 

TWENTY-SEVENTII  AKTICLE. 

Anr  ••thoT  or  nt>nconinii»««i4»n(*<l  ntliivr,  coniniandiiig  a  giianl,  viho,  knowingly 
t:. t  nilhngly.  Huffi'rn  any  iN^rwm  to  go  forth  tt>  ti^ht  a  duel  shall  l»e  piiniHhtHl  una 


'( ••rii|«re  Samuel,  'M*l. 

•tMiiUn*  the  definition  in  2  Wharton,  Vr.  L.  {{  2i>74-2«71«. 

'On  the  general  Huhiect  of  challengi*H,  and  the  <iue»«tion  what  oonntitnteH  a  chal- 
•'iiirt'.  Mf  the  ]irinci|ial  canenof  the  M*nding  of  challeng<'H  in  our  nerviiv,  an  |»ui>- 

<vA  in  if.  o.  fi4.  A.  i\.  n.,  ISL'7;  «lo.  :w,  4I.i'/..  iKiT);  do.  2.  War  lH»i»t.,  IS'>S;  do. 
•>'.M/..l«»i:<:  «h».  11.  Annvof  the  Totomac.  IMHI;  ilo. -M»,  iH'pt.  of  the<iulf.  1S«W:  do. 
-•;.U-I»t.of  the  Mij*N»un,  imW:  do.  i:U),iV/..  Is72;  do.  .«.  lH»pt.  A  Annv  of  the  Ten- 


.  lh»M.  An«l  oiniiMin*  (%ininionwealth  ».  I^evv,  2  Wheeler,  C*r.  (MJ-W*;  l)o.  r. 
'*•*•,  1  Ihuui.  .V.M;  IN*,  r.  Hart,  (i  J.  .1.  Marnh.  11'.*:  State  r.  Tavlor.  1  S.  ('..  lus;  IKi. 
:  *^tn*kUn<l.  •-•  Nott  A  Mc(%iH,  ISl;  Ivev  r.Statr,  V*  Ala.,  L'77;  Aulgi»r  ».  re<»|»le,:M 
•  i-.Wi;  2  Hii*ho|»,(>.  L.,  (  :M4;  Samuef,  :W4-:1.h7. 

'^tjilr  r.  4tihlM»n0.  I  Sr»uth..  51.  It  may  W  Uitte*!  that  our  .Vrtit'U'r'  of  War.  unlike 
'-'*'  Hriti>h.  fail  to  make  |»unif«hahh*.  an  a  Hiit*«'itic  military  t»fft*n«'e,  thr  * ntjfitfhuj  in  n 

'      Sf|i  h  au  act,  therefore,  would,  an  hucIi.  U*  in  in-neral  cliargi'ahle  onlv  under 
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challenger;  and  all  seconds  or  promoters  of  duels,  and  carriers  of  challenges  to  fight 
duels,  shall  be  deemed  principals,  and  punished  accordingly.  It  shall  be  the  duty 
of  any  officer  commanding  an  army,  regiment,  troop,  battery,  company,  post,  or 
detachment,  who  knows  or  has  reason  to  l)elieve  that  a  challenge  has  been  given  or 
accepted  by  any  officer  or  enlisted  man  tmder  his  command,  immediately  to  arrest 
the  offender  and  bring  him  to  trial. 

TWENTY -EIGHTH  ARTICLE. 

Any  officer  or  soldier  who  upbraids  another  officer  or  soldier  for  refusing  a  chal- 
lenge shall  himself  be  punished  as  a  challenger;  and  all  officers  and  soldiers  are 
hereby  discharged  from  any  disgrace  or  opinion  of  disadvantage  which  might  arise 
from  their  having  refused  to  accept  challenges,  as  they  will  only  have  acted  in  obedi- 
ence to  the  law,  and  have  done  their  duty  as  good  soldiers  who  subject  themselves 
to  discipline. 

TWENTY-NINTH  ARTICLE. 

Any  officer  who  thinks  himself  wronged  by  the  commanding  officer  of  hia  regiment, 
and,  upon  due  application  to  such  commander,  is  refused  redress,  may  complain  to 
the  general  commanding  in  the  State  or  Territory  where  such  regiment  is  stationeii. 
The  general  shall  examine  into  said  complaint  and  take  proper  measures  for  redress- 
ing the  wrong  complained  of;  and  tie  shall,  as  soon  as  possible,  transmit  to  the  Depart^ 
ment  of  War  a  true  statement  of  such  complaint,  with  the  proceedings  had  thereon. 

.36.  This  Article  is  expressly  confined  to  cases  of  alleged  wrongs  on 
the  part  of  regimental  commanders.  It  cannot  be  extended  to  apply 
to  a  complaint  of  wrong  done  b}-  a  post  commander  who  is  not  also  the 
commanding  oflScer  of  the  regiment  of  the  complainant.  LV,  365, 
March,  1888. 

THIRTIETH  ARTICLE. 

Any  soldier  who  thinks  himself  wrongeil  by  any  officer  may  complain  to  the  com- 
manding officer  of  his  regiment,  who  shall  summon  a  regimental  court-martial  for 
the  dr)ing  of  justice  to  the  complainant.  Either  jmrty  may  appeal  from  such  regi- 
mental court-martial  to  a  general  court-martial;  but  if,  upon  such  second  hearing, 
the  appeal  appears  to  be  groundless  and  vexatious,  the  party  appealing  shall  be 
punished  at  the  discretion  of  said  general  court-martial. 

37.  This  Article  is  not  inconsistent  with  Art.  83,  which  prohibits 
regimental  courts  from  trying  commissioned  ofiiccrs.  It  does  not  con- 
template or  provide  for  a  trial  of  an  officer  as  an  accused^  but  simply 
an  investigation  and  adjustment  of  some  matter  in  dispute — as,  for 
example,  a  question  of  accountability  for  public  property,  of  right  to 
pay  or  to  an  allowance,  of  relief  from  a  stoppage,  &c.  The  regimental 
court  does  not  realU'  act  as  a  court  but  as  a  })oard,  and  the  '' appeal'' 
authorized  is  practically  from  one  board  to  another.*  But  though  the 
regimental  court  has  no  power  to  find  *' guilty  "  or  '^  not  guilty,"  or  to 

»8ee  Macomb,  §§  193,  194;  G.  O.  13,  War  Dept.,  1843;  1  Opins.  At.  Gen.,  167;  Mc- 
Naughton'a  Annotations  of  the  Mutiny  Act,  p.  8(5;  O'Brien,  pp.  123-129. 
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the 


Home  dctiuitn  opinion  or  conrliuiioi 
of  its  being  iiiU'tligontlv  rcvic 

xxm,  mi.  J.ti„.  m7:  xxviii,  113. 

Am/u^t,  litCO:  XXX.  si,  Klru-iry.  IS70; 


tolvntv,  it  nbould  coma  to 
Bfficientiy  fijei'ific  to  allow 
|rt'n<M-&l  court  if  debirod. 

A»<j»»i,  taes;  XXIX,  ad" 

"""  XU.  .Wl^,  J/i/y,  ISrS. 

The  pronwding  under  thii*  Article,   not  InNn^  a  trinl,   \»  not 

't«l  hy  the  Ilmitatiuri  of  llio  103d  Article.     Due  diligeufo.  howeror. 

luld  he  cxerciMKl  in   pivxenting  thn  complaint,  and  a  di^liiy  in  a 

curtain  ouu)  to  do  mi  for  ihriM;  yciira  (not  satisfKclorily  cxpluint-d), 

K^d  uon'af»nahlfl   and  proivrly  treatfd    hy  the  court  a«  wcrioosly 

judiriijp  thw  complttint.     XXXI,  452,  J\nu;  I'iTI. 

I.  Tbp  authority  to  Mummon  a  regimental  oourt  under  this  Article 

Vt>Kt(^  in  terms  in  the  ivgiineiitnl  cunimuiider.     A  deimrtiiienl  or 

T  MUpvridr  commander  cannot  properly  exercise  Hueh  Hiifbority, 

tmr  will  his  order  add  to  the  ralidity  t>r  etTect  of  the  proceeding. 

XXIX.  i»2".^MyM<  /.y;s. 

4Dl  The  court  cannot  take  cognizance  of  a  complaint  againnt  an  officer 
longer  in  the  service.     So.  where  a  compiiny  cominuiider.  having 
rvd  oil  the  |iur-rollK  an  unaiitbarized  stoppage  against  a  Holdier, 
mfigned,  and  the  Miuie  rioppagt;  wh.^  th4>rcu[K>n  continued  liy  hU 
::  fi-M  that  the  complaint  nhonld  I»e  presented  against  the 
XXX\\  3.12.  Aj/ri/.  IS7i. 
Where  the  alleged  wrong  was  charged   upon  certain  o^tvri' 
n/',  and  it  did  not  appetii*  that  their  arts  were  authorized  or 
:tone<l  W  the  otBcera  who  employed  tliem.  ArW  thht  the  compUiInt 
not  one  which  could  Im>  taken  cognizance  of  under  thiH  Article. 

There  are  two  uianifent  and  imiiualified  Uiuitationn  to  the  province 
'the  regimental  court  under  thin  Article,  t-'3.—l.   It  can  not  usurp  the 
of  a  i<ourt  of  inquiry;  2.  It  can  take  no  cognizance  of  matters 
■h  it  wouhl  In'  iK'yond  the  power  of  the  regimental  commander  to 
When  the  matter  in  lieyond  thi>  n>aeh  of  thi&  i-omiuander,  it  is 
oocJ  th«  juriitdiction  of  thin  court.     If  it  involve  a  ciuefAion  of 
:Ictait)t.  exceiwivo  work  or  duty,  wrongful  '•topixigcsof  [my,  or 
lik*.  «  regimental  court  under  thin  Article  may  Im  reiwrted  to  fur 
ronvrlion  of  tbu  wrung.     Othcrwiite  when  the  caM>  iit  one  of  a 
voL'ii  a.-  can  be  riifhted  only  by  the  piininhmiriit  of  the  officer." 

"ml."  uiKlt-r  itii>  .'tOih  Arttrlenf  War.  can  nol  be  ubcoI 
in  uiariisl  ■«■  m\xT\  o(  iiujulrt-,  tor  it  can  not  iry  on 


x\w  ]iur]ii»v  ci(  ilRtrniiiuiit|{  ur)u4l)i-T  bp  aliall  I 
»ii}ni[>Uint  elxiuM  tii>i<uH>uiiv>l,  Xkte  uiilv  R>lre 
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43,  37,  479,  Septemher  and  November,  1890;  47,  214,  May,  1891;  Card 
855,  January,  1895. 

THIRTY-FIRST  ARTICLE. 

Any  officer  or  soldier  who  lies  out  of  his  quarters,  garrison,  or  camp,  without  leave 
from  his  superior  officer,  shall  l>e  punisheil  as  a  court-martial  may  direct. 

THIRTY-SECOND  ARTICLE. 

Any  soldier  who  absents  himself  from  his  troop,  battery,  company,  or  detachment, 
without  leave  from  his  commanding  officer,  shall  be  punished  *as  a  court-martial  may 
direct. 

THIRTYTHIRD  ARTICLE. 

Any  officer  or  soldier  who  fails,  except  when  prevented  by  sickness  or  other 
necessity,  to  repair,  at  the  fixed  time,  to  the  place  of  })arade,  exercise,  or  other 
rendezvous  appointed  by  his  commanding  officer,  or  goes  from  the  same,  without 
leave  from  his  commanding  officer,  before  he  is  dismissed  or  relieved,  shall  be 
punishe<l  as  a  court-martial  may  direct. 

THIRTY-FOURTH  ARTICLE. 

Any  soldier  who  is  found  one  mile  from  camp,  without  leave  in  writing  from  his 
commanding  officer,  shall  be  punished  as  a  court-martial  may  direct. 


by  putting  a  stop  to  the  wrongful  condition  which  the  offic*er  has  caused  to  exist. 
Erroneous  stoppages  of  pav,  irregularity  of  detail,  the  apparent  requirement  of  more 
labor  than  from  other  soldiers,  and  tHe  like,  might  in  this  way  be  investigated  and 
the  wronijful  condition  put  an  end  to.  The  court  will  in  such  cases  recom  the  evi- 
dence ana  its  conclusions  of  fact,  and  recommend  the  action  to  be  taken.  The  mem- 
bers of  the  court  (and  the  judge-advocate)  will  be  sworn  faithfully  to  perform  their 
duties  as  members  (and  judge-advocate)  of  the  court,  and  the  proce^dinjzs  will  be 
recordeii,  as  nearly  as  practicable,  in  the  same  manner  as  the  proceedings  oi  ordinary 
courts-martial.     Manual  for  Courts-Martial  (1901),  p.  98,  note. 

An  early  instance  of  an  appeal  under  this  article  is  published  in  Orders  No.  5, 
A.  G.  O.,  January  20.  1827,  as  follows: 

"I:  Under  the  35tn  [now  30th]  Article  of  AVar,  the  Commanding  Officer  at  For- 
tress Monroe,  on  the  17th  of  November,  1826,  assembled  a  regimental  court-martial  to 

examine  into  a  complaint  made  by  Musician  R B— against  Lieutenant 

M of  the  2d  Artillery,  and  to  do  justice  to  the  complainant.'*  The  court  pro- 
nounced the  following  opinion: 

**  The  court  having  heard  and  deliberately  weighed  the  evidence  in  the  case  before 

them,  and  also  Lieutenant  M 's  statement,  are  of  the  opinion  that  the  accusation 

is  not  fully  sustained.    *    *    *    In  expressing  this  opinion  the  court  do  not  find  the 

occasion  warranted  the  language  made  use  of  by  Lieutenant  M to  the  accuser, 

and  the  band  in  general." 

Considering  himself  aggrieved  by  this  "opinion,"  Lieutenant  M "appealed 

to  a  general  court-martial." 

The  court  of  w  hich  Lieutenant  Colonel  E waspresident,  having  been  instructed 

to  take  cognizance  of  the  case,  made  the  following  **  decision:" 

**The  court  having  reexamine<l  all  the  witnesses  who  appoare<l  before  the  regimental 
court-martial;  and  having  examined  such  other  a<^lditional  witnesses  as  were  produced 
by  the  parties,  *  *  ♦  confirm  the  opinion  expressed  by  the  regimental  courts 
martial  with  the  exception  of  the  closing  wonis,  to  wit,  'and  the  l)and  in  general.*" 

This  decision  was  "  confirmed*'  by  the  Major  General  Commanding  the  Army. 
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THIRTY-FIFTH  ARTICLE. 

Any  >«>l<iier  who  faulu  U>  retire  to  his  quarterH  or  tent  at  the  Yieating  of  retreat,  8hall 
be  puni«he<l  according  to  the  natare  of  hit*  offemie. 

THIRTY-SIXTH  ARTICLE. 

No  fvtldier  Yieh^nging  to  any  regiment,  troop,  Y)atter>',  or  company  shall  hire 
another  to  «lo  his  duty  for  him,  or  be  exc*use<l  from  duty,  except  in  (rases  of  sickness, 
<lif«bility,  or  leave  of  atisence.  Every  such  soldier  found  guilty  of  hiring  liis  duty, 
mn«l  the  person  S(»  hired  to  do  another's  duty,  sliall  be  punished  as  a  i\>urt -martial 
mav  diret*t. 

THIRTY-SEVENTH  ARTICLE. 

Every  noncommiwione^l  officer  who  oonnivesat  such  hiringof  duty  shall  hi*  nHhuvii. 
Ever>'  «»tiicer  who  knows  an<l  allows  such  practices  shall  be  punisheti  as  a  i^ourt- 
martial  may  diretrt. 

THIRTY-EIGHTH  ARTICLE.* 

Any  ollli*er  who  is  found  drunk  on  his  guartl,  party,  or  other  duty,  sliall  l)e  dis- 
mi.<w«^l  fnini  the  service.  Any  soldier  who  so  offends  shall  suffer  such  o>r|)oral  pun- 
ii»luiient  as  a  c<»urt-martial  mav  direct. 

• 

4S.  //r///  that  a  soldier  found  drunk  when  on  duty  was  properly 
i«onvi4't«l  under  thw  Article,  though  his  drunkenness  actually  coni- 
niencoil  Ik* fore  he  went  on  the  duty;  his  condition  not  l)eing  jH»rceived 
till  some  time  after  he  had  entered  upon  the  same.  While  it  is  in  itself 
an  offence  knowingly  to  allow  a  soldier  to  go  on  duty  when  under  the 
influenc*e  of  intoxic*ating  li(|Uor^  yet  if  a  soldier  is  platted  on  duty  while 
partially  under  this  influence  but  without  the  fa4*t  Ix'ing  detected,  and 
bis  drunkenness  continues  and  is  discovered  while  he  remains  u)M)n 
the  duty,  he  is  strictly  amenable  under  this  Article,  which  pres<»rilH*8 
n«it  that  the  party  shall  fhfismtt*  drunk,  but  that  he  shall  )>e  ^^/nnnd 
dmnk'*  on  duty.' '  XXXI,  3i>4,  April,  1S7L 

44.  A  cliarge  of  drunkenness  on  duty,  (drill,)  hthl  not  sustained  where 
the  {Nirty  was  found  drunk,  not  at  or  during  the  drill,  but  at  the  hour 
ap|w»int4Hl  for  the  drill,*which,  however,  by  rea.son  of  his  drunk<'nness, 
he  did  not  enter  upon  or  attend.  The  chargt»  should  proiK»rIy  have 
l«tn  kid  under  Art.  k\±     XXXIX,  220,  (hi^ifn-r.  1S77. 

45.  An  otiicer  r(*|)orting  in  |H«rson  drunk,  uixni  his  arrival  at  a  |)ost, 
to  thf  r<inHiiander  of  whii*h  he  htt<l  In^en  ordered  to  rt^jwrt,  hrhl  charge- 
able und«*r  this  Article.  And  so  luhl  of  an  officer  reiK)rting,  when 
drunk,  to  the  |K>st  comnuiiidcr  for  onhTs,  as  officer  of  the  day,  afttT 
liaiing  1m»<mi  duly  detailed  a>  such.     XXXVII,  l.">2,  .V///v ///A//*,  IST't. 

46.  But  where  an  officer,  after  InMug  sixvially  onlenHl  to  ivmain 

*%••!••  thf  fnipliati«' onhT  Mf  th«*  l*n'»*idfnt  in  ninml  to  violaiinns  of  thi««  Artirlt*. 
|fiMi»b*'<l  in  <t.  n,  HVI,  lldijp*.  of  .\niiv.  1H77. 
'^^-  i-VkM-^  in  <i.  <>.  11,  IVpt.  of  li.»ui»*i«na,  ls#«i:  i\.  ('.  M.  ()..  \\\\,  Ivpt.  of  the 

MifvMih,  ls7:i. 
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with  his  company,  absented  himself  from  it  and  from  his  duty,  and, 
while  thus  absent,  became  and  was  found  drunk,  hdd  that  he  was  not 
strictly  chargeable  with  drunkenness  on  duty  under  this  Article,  but 
was  properly  chargeable  with  drunkenness  in  violation  of  the  62d 
Article,  disobedience  of  orders,  and  unauthorized  absence.  XXXVIII, 
425,  January,  1877. 

47.  A  post  commander,  while  present  and  exercising  command  as 
such,  is  deemed  to  be  at  all  times  on  duty  in  the  sense  of  this  Article, 
and  thus  liable  to  a  charge  under  the  same  if  found  drunk  at  the  post.* 
XXVI,  486,  March,  1868;  XXXVIII,  306,  September^  1876. 

48.  A  medical  officer  of  a  post,  where  there  are  constantly  sick  per- 
sons under  his  charge  who  may  at  any  moment  require  his  attendance, 
may,  generally  speaking,  be  deemed  to  be  "on  duty"  in  the  sense  of 
the  Article,  during  the  whole  day,  and  not  merely  during  the  hours 
regularly  occupied  by  sick  call. visiting  the  sick,  or  attending  hospital. 
If  found  drunk  at  any  other  hour  he  may  in  general  be  charged  with 
an  offence  under  this  Article.     XXXVII,  116,  Novemher^  1876, 

49.  The  drunkenness  need  not  be  such  as  totally  to  incapacitate  the 
party  for  the  duty;  it  is  sufficient  if  it  be  such  as  sensibly  to  impair 
the  full  and  free  use  of  his  mental  or  physical  abilities.  XXXVI, 
444,  April,  1875;  XXXVH,  118,  152,  673,  m>vemher,  1875,  to  June, 
1876;  XXXVIII,  272,  Aiigmt,  1876;  XLI,  339,  J^dy,  1878.  It  is  not 
a  sufficient  defence  to  a  charge  of  drunkenness  on  duty  to  show  that  the 
accused,  though  under  the  influence  of  liquor,  contrived  to  get  through 
and  somehow  perform  the  duty.     XXXVII,  118,  November,  1875. 

60.  Where  a  court  in  its  findings  substituted  the  words  ''  under  the 
influence  of  intoxicating  liquor"  for  the  word  "'  drunk''  in  a  specifica- 
tion under  this  Article,  and  found  '^not  guilty"  of  the  charge  but 
''guilty"  of  conduct  to  the  prejudice,  etc.,  remarhed,  that  such  a 
discrimination  as  this  finding  apparently  attempts  can  not  safely  be 
encouraged  in  the  disposition  of  cases  arising  under  this  Article.  The 
()bje(;t  of  the  Article  is  manifestly  to  enforce  that  measure  of  sobriety 
which  is  essential  to  the  full  and  calm  control  of  both  the  mental  and 
physical  faculties,  and  thus  to  protect  the  military  administration  from 
the  great  mischief  to  which  it  ma\'  be  lia})le  from  the  blunders  and 
excesses  of  officers  attempting  to  perform  their  duties  under  the 
influence  of  drink.  Any  intoxication  which  is  sufficient  to  sensibly 
impair  the  rational  and  full  exercise  of  the  mental  and  physical  faculties 
is  drunkenness  within  the  meaning  of  the  Arti(*le:  and  should  thecon- 

*That  t\w  Article  is  not  limited  in  its  applitiation  to  mere  duties  of  detail,  but 
eni})raceH  all  deH<*riptionH  and  otvasionH  of  dutv, — see  the  interpretation  of  the  same 
aH  de(;lared  in  (i.  O.  7,  War  Dept.,  18o<),  and  affirmed  in  (t.  O.  5,  /(/.,  1K57.  The 
ca8e  in  the  latter  order,  indeed,  was  a  case  of  drunkenness  while  on  duty  as  a  post 
commander.  See  another  case  of  the  same  character  in  (>.  C.  M.  O.  21,  Dept.  of 
the  Missouri,  1870,  and  the  remarks  of  Maj.  Gen.  Schofield  thereon,  and  compare 
G.  C.  M.  O.  y.  War  Dept.,  1875. 
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ilition  of  an  officer  aoi^uAcd  of  that  offcnoe  not  have  {lartaken  of  this 
description,  it  i^  l>etter  that  he  be  ae^^uitted  than  that  courts  by 
endtmvorin^  to  niark  degrees  of  drunkenness  should  attempt  distinc- 
tions, which  in  practice  would  tend  to  defeat,  in  great  measure,  the 
puqM>se  of  the  Article.  Rtx^mmtfndetl^  therefore,  that  the  findings  in 
this  instanc*e  !>e  disapproved.*     XXXVI,  444,  Aprils  1*^75. 

51.  It  is  immaterial  whether  the  drunkenness  be  voluntarilv  induced 
l»y  spirituous  liquor  or  by  opium  or  other  intoxii^ating  drug:  in 
•'ither  tniso  the  offence  may  Ik*  equally  complete.'  XXXVIII,  4(>0, 
.///#»i#fr//,  1877, 

53.  Drunkenness  not  on  duty,  or  when  off  duty,  when  amounting 
to  a  "disorder,"  should  1k»  charged  under  Article  tf:i,  unless,  (in  a  <'ase 
nf  an  officer,)  committed  under  such  <*ircumstances  as  to  constitute 
an  offenc<»  under  Art.  61.     XXXI,  52,  Xovt'mht^t\  1870, 

53.  No  punishment  except  dismissal  nm  legally  l>e  imiYoscnl  uiM)n  an 
offiivr  on  a  conviction  of  the  offence  made  punishable  by  this  Article. 
A  M'ntcnce  imix>sing,  with  dismissal,  any  further  punishment,  as 
impriM>nment  or  forf«»iture  of  i)ay,  is,  as  to  su<*h  additional  penalty, 
unauthorized  and  inoperative,  and  should,  so  faf,  Ik*  disapproved. 
XIV,  :^>,  Manfu  I860. 

54.  Drunkenness  on  duty  on  occasions  other  than  those  siK'citied  in 
the  orc|f»r  presiTibing  maximum  punishments  aiv  offences  under  the 
3>th  Articl<»,  for  which  maximum  punishuKMits  have  not  Ihm'u  pre- 
M-rilicd.  They  n>main,  therefore,  punishable  at  the  disc-retion  of  the 
o»urt  martial  as  authorized  bv  the  Articles  of  War  and  the  custom 
uf  th«'  s4'rvif»'.     64.  44.').  ,I/»/v'/.  /.V.'y.;. 

THIKTY-XINTH  .\KTICLE. 

Any  M*ntiiirl  who  i*' f<»uiiil  HKH'piii^  U]m»ii  his  ]Mi*.t,  i>r  who  leave?*  it  U'fore  ho  Uf 
nv^ilarly  r«*li«*Vf«I,  nhall  suffer  ilcath,  or  Mirli  other  piini^hineiit  as  a  miirt-iiiartial 
iiiav  «liri'«'t. 

'Thi«  ••I'iriioii  aii«l  re<*oTiiiii<*iiiUitioii  were  ('••nriirre<l  in;  .hv  the  onler  |iiihli<ihin(( 
th-  .-.!«•.  <i.  <*.  M.  o.  lUJ.  War  IVuirtinent,  1S7.V 

Thi4  Artiele  liHH  Kfii  n*iM»ate<ily  o>n.»tnie<l  in  <it»neral  Order?*.  In  <t.  o.  Ni».  58, 
MJ-ir-.  Anny  of  the  I'otnniar,  «if  lSii2,  the  (tenenil  duiifl);.,  in  statin;;  that  lie  timid 
:•  LapI  to  nnil*'r«*tan<l  thedouhts  HunetinK's  entertaine<l  '*Hf*  to  theth^^nv  of  intoxi- 

•  uTi.'fi  uhii'h  uiititMii}«ol<lier  for  th«*  |H*rfonnanii>  of  his  ilnties/*  ol»servt*s: 

■  I  ritj!!*fi^  may  U»  nii»n»  or  ht*s  eomplete:  hut  to  U*  intt^xiesitetl  at  all  nntit?-  a  man 
•-ith.  r  t.»  jfi\i«  an  onler  or  to  exe<*ute  it." 

In  a  Kiilp^-iiit-iit  <fener.il  Onler  of  the  »«nie  Anny.  No.  iw,  of  1S»>*J,  it  is  .s;iitl: 

'  N  'thintf  «'an  U' n ion- ernmeous  than  to  HipiMt***  that  lu*  lonv;  as  an  otli«er  is  not 
•iri;iik  !••  in^^'n^ihilitv— a  eonilition.  nion*i»\er,  ni  wliirh  he  is  far  less  apt  toilo  inii4- 

•  hx«f  Than  uh«*n  he  Mhiniply  lirnnk  enough  t^i  U*  in<li-<*n'«'t — he  is  not  ilmnk  at  all. 

•  •  •  Th»*  inlN-st  |»oj«-»'?«!»ion  of  his  fatMilti«*s  hy  every  iillirer  is  ne«f>Niry  to  tit  him 
h*  <l.t-hanr«*  hi«<  ihiti«*s  |ir«i|K'riy.  Tln*se  duties  an*  i»«»t  po  simple  as  ti»  l»e  m  ithin  thtf 
M-Tii|«-ti'ni-v  «•(  a  half  hiUt  |*«*rs«>n." 

's,    al-.O.  i\  M.  (>.  -21,  iH'pt.  of  tlie  Mo.,  Is70;  d.».  4S,  Dept.  of  Va.  »V  N.  C\, 
W4.  d...:H.  iH'pi.  Iff  the  Platte,  isTl. 
'Mfiiui'iUp,  I  157.     And  mx  iloiiKh  ( I*re(*e<U'nts) ,  *inS;  Janai*'  l*nt^nh*tits,  tM). 
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56.  It  is  no  defence  to  a  charge  of  *'  sleeping  on  post"  that  the  ac<;used 
had  been  previously  overtasked  by  excessive  guard  duty;^  or  that  an 
imperfect  discipline  prevailed  in  the  command  and  similar  offences  had 
been  allowed  to  pass  without  notice;*  or  that  the  accused  was  irregu- 
larly or  informally  posted  as  a  sentinel.'  Evidence  of  such  circum- 
stances,' however,  may  in  genei-al  be  received  in  extenuation  of  the 
offence;  or,  after  sentence,  may  form  the  basis  for  a  nodtigation  or  par- 
tial remission  of  the  punishment.*  An  officer  who  places  or  continues 
a  soldier  on  duty  as  a  sentinel  when  from  excessive  fatigue,  infirmity, 
or  other  disability,  he  is  incompetent  to  perform  the  important  duties 
of  such  a  position,  will  ordinarily  render  himself  liable  to  charges.* 

FORTIETH  ARTICLE. 

Any  officer  or  soldier  who  quits  his  guard,  platoon,  or  division,  without  leave 
from  his  superior  officer,  except  in  a  case  of  urgent  necessity,  shall  be  punished  as  a 
court-martial  may  direct. 

FORTY-FIRST  ARTICLE. 

Any  officer  who,  by,  any  means  whatsoever,  occasions  false  alarms  in  camp,  gar- 
rison, or  (juarters,  shall  suffer  death,  or  such  other  punishment  as  a  court-martial 
may  direct. 

FORTY-SECOND  ARTICLE. 

Any  officer  or  soldier  who  misbehaves  himself  Ijefore  the  enemy,  runs  away,  or 
shamefully  aV>andon8  any  fort,  post,  or  guard,  which  he  is  commanded  to  defend, 
or  speaks  words  inducing  others  to  do  the  like,  or  casts  away  hia  arms  or  ammunition, 
or  quits  hia  post  or  colors  to  plunder  or  pillage,  shall  suffer  death,  or  such  other  pun- 
ishment aa  a  court-martial  mav  direct. 

56.  Misbehavior  before  the  enemy  may  be  exhibited  in  the  form  of 
cowardice,  or  it  may  consist  of  a  wilful  violation  of  orders,  gross  neg- 
ligence or  inefficiency,  an  act  of  treason  or  treachery,  &c.*  It  need 
not  be  committed  in  the  actual  sight  of  the  enemy,  but  the  enemy  must 
be  in  the  neighborhood,  and  the  act  of  offence  have  relation  to  some 
movement  or  service  directed  against  the  enemy,  or  growing  out  of  a 
movement  or  operation  on  his  part.    It  may  be  conmiitted  in  an  Indian 

*  See  G.  O.  74,  Anny  of  the  Potomac,  1862;  also  G.  O.  cited  in  note  3,  infra, 

» G.  O.  74,  Armv  of  the  Potomac,  1862. 

'  G.  0. 10,  Middle  Mil.  Dept,  1865;  do.  166,  Dept.  of  the  South,  1864. 

*SeeG.O.  10,62,  Dept.  of  Va.  &  N.  C,  18^3;  do.  2,  Northern  Dept.,  1865;  do.  67. 
Dept.  of  Washington,  1866;  do.  9,  Dept.  of  the  South,  1870;  G.  C.  M.  0. 44,  Dept.  of 
Texas,  1875. 

*See  G.  O.  15,  Armv  of  the  Potomac,  1861;  do.  62,  Dept.  of  Va.  &  N.  C,  1863; 
G.  G.  M.  0. 59,  Dept.  of  Texas,  1872;  do.  80,  Dept.  of  the  Missouri,  1875. 

•The  phases  which  this  offence  may  assume  are  well  illustrated  in  cases  published 
in  the  following  General  Orders:  G.  0.5,  War  Dept.,  1857;  do.  183  kZ.,  1862;  do.  18, 
134, 146, 189, 204, 229, 282, 317,  id,  1863;  do.  27,  64,  id.,  1864;  G.  C.  M.  O.  90, 114,  272, 
279,  id.,  1864;  do.  53, 91, 107, 124, 126, 134, 191, 421,  lU,  1865. 


4i-4r)J  ARTICLES    OF    WAR.  25 

war  e4|ually  an  in  a  foreign  or  civil  war.*    VI,  79,  Ajml^  I864,;   XI, 
274,  Ihttmhr,  ISOJ^:  XLII,  54t),  Jfo/vA,  ISHO, 

57.  The  term  **hi8  anus  or  ammunition'*  doe«  not  refer  to  arms, 
&!•.«  whirh  an>  the  pergonal  property  of  the  soldier,  ])ut  means  such  aa 
have  }K»en  furnished  to  him  by  the  proper  officer  for  use  in  the  service.* 
The  term  is  to  be  construed  in  connection  with  the  further  similar 
expres'^ion,  **  his  post  or  eoloi*s."    VI,  7J*,  ApriL  JSfJ^, 

FORTY-THIRD  ARTICLE. 

If  any  troinmander  of  any  garrison,  fortrwH,  or  jx^t  it*  compelled,  by  the  officers 
a&il  NiMifra  tin«ier  hii>  cointiiand,  to  give  up  to  the  enemy  or  to  alianilon  it,  the  offi- 
cf  P*  i»r  HiiMierH  ho  offemling  shall  tniffer  death,  or  mich  other  puuitfihment  au  a  court- 
martial  niav  diret't. 

FORTY-I'X)URTH  ARTICLE. 

Ally  |)erw.in  l>elonKiug  to  the  aruiiefl  of  the  Unite<i  States  who  makes  known  the 
wat4-hwi>nl  to  any  iN*n«on  not  entitle*!  to  rei'eive  it,  according  to  the  rules  and  dis* 
<-i]'liiie  of  war,  or  pn^Humes  t<»  give  a  iian>leor  watohwonl  <lifferent  from  that  which 
ht*  n-^^eiveil.  nliall  suffer  death,  or  tnich  other  punishment  as  a  court-martial  may 
4lirvi't. 

FORTY-FIFTH  ARTICLE. 

Whiw«iever  relieves  the  enemy  with  mom'y,  victuals,  or  ammunition,  or  knowingly 
harUtn*  or  prottvti*  an  enemy,  shall  suffer  ileath,  or  such  other  punishment  as  a 
omrt-iiiartial  mav  tlinni. 

58.  In  view  of  the  general  term  of  description  in  this  and  the  suc- 
cei*dinj»'  Articl«» — "  Whosoever,"  it  was  /iM,  during  the  war  of  the 
n'tiellion.  hy  the  Judge-Advo<'ate  General  and  by  the  Seeretarj'  of 
War,'  and  has  }hm?ii  held  later  by  the  Attorney  (leneral,*  that  ch^HtouM^ 
«^|ually  with  military  persons,  were  amenable  to  trial  and  punishment 
by  wurt-martial  under  either  Article.*  IL  4i».S,  Jtiue,  l%3:  V,  2ia, 
S,.,uuJ»'i\  ISfU:  XL  215,  4:>4,  JhrtnJ^tr.  /cS'tf^,  and  Fflruaiy.  I8G0. 

*  ^^-t'  «-aM'  ill  <t.  n.  .\  War  I>ept.,  1S.')7,  in  which  a  H«>ldier  was  s(*iitemv<l  ti>  Ih»  hung 
U)«'ii  «-oii\irtion  i»f  niislieliavior  tiefon*  the  enemy  on  the  fH*casioii  of  a  tiirht  with 
In*  hat  I*. 

'^^-••  >amuel.  .V»2;  llimgh  ( IYacti<v),  XVti. 

'!*•-••<  t.  o.  rt7.  War  I>ept.,  ISOl ;  also  the  following  <  >nlers  of  that  I>e|iartnient  pulv 
li»h:iiif  an*l  uppn»vingsi*nti*nc«*sof  civiliuns  trit*<l  and  i'onvicteil  under  thesi'  Articles:^- 
I.  o  :»i.  17:».i':i«i,:{71.of  1S»W:  <ln.r)l  of  ImH;  li.C.  M.U.  100,  I57,of  1S64;  do.l»rt*i,«71. 

4.<   ]>*».'». 

•  i;i  <  ipiiif.  At.  Oen..  470,  472. 

^  Admitting  this  n>iu<tru«'tii»n  t<»  N>  warrant^**!  so  far  as  relat<'s  toai^tsfNunmittf^l  on 
t).«*  th«iitn*  «if  war  or  within  a  district  under  martial  law,  it  \^  to  W  not4*d  that  it  is 
\tvt*  •'ff«-t  t  <*i  till*  lituiing  ailjudge<l  i-aM*s  to  pn*<'lude  tlie  exen'i^eof  the  military  juris- 
dii-fMxi  «t\fr  thi«  4'laM4  of  «ifi«*n(*t.f«,  wlien  «'ommitt«*<l  by  <'ivilians  in  plact^H  not  under 
Diilitar>  t^•vt*^lnK•llt  or  nmrtiat  law.  S*e,  e9«|ii'<*ially.  Ex.  jutri*  MilligHn,  4  Walhuv, 
i.  VIX-VSK.  J«»ne-  r.  .S*wani.  40  liarli..r)<>3;  ab-«»  other  caui^-?*  cite*  1  in  note  tn  $  KWl, 

Itiit  tti«'  •«>undi-r  naiHtnirtiiin  in  U'lievi^l  to  U*  that,  Hf«  tlie  .Vrtidet*  of  War  an*  a 
c»!<- ruaf-tetl  f<*r  the  g«>v«*niment  of  tht*  military  e^itahlinhment,  thi'y  relate  only  to 
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69.  During  the  war  of  the  rebellion,  all  inhabitants  of  insurrectionary 
States  were  prima  facie  enemies  in  the  sense  of  this  and  the  succeed- 
ing Article.*  XIV,  266,  March^  1865.  A  citizen  of  an  insurgent  State 
who  entered  the  U.  S.  military  service  became  of  course  no  longer  an 
enemy.  So  held  of  a  lieutenant  of  the  1st  E.  Tenn.  Cavalry.  XXIX^ 
206,  Aiigxist,  1869. 

60.  It  is  no  less  a  relieving  an  enemy  under  this  Article  that  the 
money,  &c.,  furnished  is  exchanged  for  some  commodity,  as  cotton, 
valuable  to  the  other  party.  XII,  385,  March,  1866;  XIV,  266,  Marchj 
1865;  XVI,  446,  Augmt]  1865. 

61.  The  act  of  '"relieving  the  enemy"  contemplated  by  this  Article 
is  distinguished  from  that  of  ti*ading  with  the  enemy  in  violation  of  the 
laws  of  war;  the  former  being  restricted  to  certain  particular  forms  of 
relief,  while  the  latter  includes  everv  kind  of  commercial  intercourse 
not  expressly  authorized  by  the  Government.  XIV,  266,  March,  1865. 
See  Law  of  War. 

FORTY-SIXTH  ARTICLE. 

Whosoever  holds  correspondence  with,  or  gives  intelligence  to,  the  enemy,  either 
directly  or  indirectly,  shall  suffer  death,  or  such  other  punishment  as  a  court-martial 
mav  direct. 

62.  Held  that  the  offence  of  holding  correspondence  with  the  enemy 
was  completed  by  writing  and  putting  in  progress  a  letter  to  an  inhabit- 
ant of  an  insurrectionary  State  during  the  war  of  the  rebellion;  it  not 
being  deemed  essential  to  this  offence  that  the  letter  should  reach  its 
destination.^  IV,  370;  V,  274,  291;  Nfmnnher,  186S;  X,  667,  Noveni- 
her,  186Jf. 

persons  belonging  to  that  establishment,  unless  a  different  intent  should  be  expressed 
or  otherwise  made  manifest.  No  such  intent  is  so  exprt»ssed  or  made  manifest.  Per- 
sons not  belonging  to  the  military  establishment  may  he  proceedeil  against  for  the 
acts  mentioned  in  the  Article,  but  it  is  by  virtue  of  the  power  of  another  jurisdiction, 
namely,  martial  law;  and  martial  law  does  not  owe  its  existence  to  legislation  but  to 
necessity.  The  scope  of  these  Articles  under  the  legislation  of  1776,  apparently 
extending  their  appliciition  to  civilians,  seems  to  have  become  modified  on  tne  adop- 
tion of  the  Constitution. 

Possibly  the  6IM  Article  of  War  should  be  construed  as  makmg  "retainers  to  the 
camp,**  <&c.,  part  of  the  military  forces  for  the  time  being.  But  see  the  case  of  B.  G. 
Harris,  M.  C,  tried  by  court  martial  in  1865.     (H.  R.  Ex.  Doc.  14, 39th  C,  IstS.) 

'See  the  opinion  of  the  U.  S.  Supreme  Court  ( frequently  since  reiterated,  in  sub- 
stance), as  given  by  Grier,  J.,  in  tlie  "Prize  Cases,"  2  Black,  6:^5,  666  (1862);  and  by 
Chase,  C.  J.,  in  the  cases  of  Mrs.  Alexander's  Cotton,  and  The  Venice,  2  Wallace, 
258,  274,  418  ( 1864).  In  the  latter  case  the  Chief  Justice  observes:  **  The  rule  which 
declares  that  war  makes  all  the  citizens  or  subjects  of  one  belligerent  enemies  of  the 
government  and  of  all  the  citizens  or  subjects  of  the  other,  applies  equally  to  civil 
and  to  international  wars.**  That  an  insurrectionary  State  was  no  less  ** enemy's 
country,'*  though  in  the  militarv  occupation  of  the  Unit^Ml  States,  with  a  military 
govemqr  appointed  by  the  President — see  opinion  bv  Field  J.  in  Coleman  v,  Ten- 
nessee, 7  Otto,  509, 516-517. 

*0*Brien,  147;  Hensey's  Case,  1  Burrow,  642;  Stone's  Ctt^e,  6  Term,  527;  Samuel, 
580. 
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63.  It  is  cs!(oiitiaL  however,  to  the  offenee  of  ffhumj  !nU'Ul(jnu*e  to 
thi»  tMiemv  that  iiiateriul  information  should  aetuallv  Ik*  eomniu nictated 
t4i  him:  the  i^mmunimtion  may  l>c  verbal,  in  writing,  or  by  signals. 
XIV,  273,  JAiro/i, /<y6V7. 

FORTYSEVEXTH  ARTICLE. 

Any  otfttvr  or  HoMitr  who,  having;  ntvivtHl  pay,  or  having  Invn  <luly  enliHtetl  in 
tht*  <H*r\'iivnf  th<*  VnitcMl  States,  detH*rtv  the  Kanie,  nhall,  in  time  of  war,  miffer death, 
or  Mic)i  f»ther  punii^hiuetit  a«i  a  roiirt-iiiartial  may  direct;  and  in  time  of  i>ea(*e,  any 
l><iniMhnient,  excepting  death,  which  a  court-martial  may  <lirect. 

Skk  I)F>iEKTI()X. 

FORTY-EIGHTH  ARTICLE. 

Kver>'  Holdier  who  denerta  the  8er\*ice  of  the  Tnite*!  State*  nhall  l>e  liable  to  wrve 
f'lr  fuch  lifriiMl  aM  Hhall,  with  the  time  he  may  have  w.^r>'e<l  )>revion8  t4>  hii*  d(»Hertion, 
;inioiuit  to  the  full  term  of  h in  enlistment;  and  Huch  Holdier  nhall  lie  tried  bv  a  court- 
martial  and  punii<he<I,althou};h  the  tenn  (»f  hin  enlintment  may  have  elaiKHil  )»revioufl 
t*>  )ii!*  U'int;  apprehende«I  and  tried. 

64.  The  liability  to  make  giHKl  to  the  I'^nited  States  the  time  lost  by 
«!f>ertion,  enjoined  })V  the  first  clause  of  this  Article,  is  indeix'ndent 
of  any  jnin!Mhin*nt  which  may  Iw  imix)sed  hy  a  court  martial,  on  con- 
victi<»nof  the  offence:  it  need  not,  therefore,  })e  adjudged  or  mentioned 
in  teniiN  in  a  /«///< /lo.*  L,  418,  •////<<,  1SS(L  If  the  stMitence  is  ///w/y>- 
y #/-»*/•*#/,  the  legal  status  of  the  accused  is  the  same  as  if  he  had  })een 
a«-«iuittiHi,  and  the  oldigation  of  additional  service  is  not  incurred. 
XXVI,  .Vis,  ./{//</,  ISfjS,  The  effei't  of  such  disjipproval  is  to  remove 
fn»m  hi?*  record  the  <-harge  of  des<»rtion,  but  if  the  fact  of  unauthorized 
abM-nce  from  the  S4»rvi<*e  is  dulv  shown  bv  the  nuister  ndls,  he  in. 
iiide|XM)dently  of  the  result  of  his  trial,  not  entitleil  to  j^n/  during  the 
I^'riod  of  su<h  absence.     36,  303,  Xtfrriuhr,  ISSO, 

65.  When*  a  desert«»r  was  S4»ntenced  to  imprisonment  for  the  '"Ijal- 
an«-«*  of  hi>  term**  and  had  undergone  such  punishment,  hthi  that  he 
wa*.  not  absolved  from  the  obligation  to  make  goinl  time  lost:  the 
w€»nU  ••lialan<*e  of  his  term'*  referring  to  the  Inilance  of  the  term 
•  »f  hi-  original  enlistment.     XI,  •>1.5,  r>sn,  Aj^n'I,  lSf;r»;  XXVll,  435), 

//.  I  ,  nth*  i\   1st  is, 

66.  Thi»  time  |Ki>M*d  by  a  deserter  in  continement  undt»r  sentence 
«-ann«>t  1h»  computiMl  a-  a  jwirt  of  tin*  jHTi^nl  required  !)y  thr  Article  to 
U*  iimd«»  g«MHl  to  tln»  rnit4»d  States,  such  time  not  lH»ing  a  timo  of 
military  ?M»r\ic«\  Imt  of  punishment.  XXX,  .Vm»,  .A////,  is'^v;  XXXI, 
'.fT'i.  .*J74,  M'lr*  ft  and  JA/y.  A**'/'/.     Nor  can  the  {H'ri<Hl  of  continement 

=  ^-^-«t.o.  21.  iH-pt.  i.f  th»-  Ijiki-*..  ls7:{:  do.  *»4.  Ih-pt.  nf  thi-  MiwMniri,  ls#i7:  <;.(*.  M. 
«♦  74.  iK-pt.  of  thr  hjif't,  ls7:;.  Tin-  *M  twWum  nnttm  .m-«-  <;.  U.  i»f),  47).  Hd.|r>*.  of 
AniiV.  lM.'{i  may  U*  nnranlc*!  it>«  uUindone*!  in  our  law  and  pnu-tice. 
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• 

be  credited  where  the  sentence  is  remitted  before  it  is  fully  executed. 
XXIV,  39,  November^  1866,  So,  time  passed  by  the  deserter  in  arrest 
or  continement  (or  in  hospital)  while  awaiting  trial  or  action  upon 
his  sentence,  cannot  be  so  computed.     XII,  326,  JFebruary,  1866, 

67.  The  enforcement  of  the  liability,  where  enforced  at  all,  is  gen- 
erally postponed  till  after  the  execution  of  the  punishment  (if  any) 
imposed  upon  the  deserter  by  his  sentence.  A  deserter  may  still  be 
required  to  miake  good  the  time  included  in  his  unauthorized  absence 
from  the  service,  although  his  term  of  enlistment  has  expired  pending 
a  term  of  confinement  adjudged  him  by  court  martial  on  conviction  of 
his  offence,  provided  he  has  not  been  discharged.  XXXEI,  40, 
October,  187  L 

68.  The  United  States  may  waive  the  liability  imposed  by  the  first 
clause  of  the  Article.  It  is  in  fact  waived  where  the  deserter,  without 
being  required  to  perf  oiin  the  service,  is  ducharged  by  one  of  the  offi- 
cials authorized  by  Art.  4  to  discharge  soldiei's.  So  it  is  waived  where 
the  soldier  is  adjudged  to  be  dishonorably  discharged  by  sentence  of 
court  martial,  and  this  punishment  is  duly  approved  and  thereupon 
executed.  XXIX,  507,  Deceinber,  1869;  XXX,  606,  July,  1870; 
XXXVII,  416,  March,  1876.  Nor  does  a  deserter  who  has  been  duly 
discharged  from  the  service  remain  amenable  to  trial  under  the  last 
clause  of  this  article.     XXXI,  48,  November,  1870. 

69.  The  liability  to  trial  and  punishment  imposed  by  the  second 
clause  of  the  Article  is  subject  to  the  limitation  of  prosecutions  pre- 
scribed by  Art.  103.^     XXXI,  384,  May,  1871. 

70.  The  contract  of  enlistment  is  for  military  service  for  a  term  of 
years  and  when  interrupted  by  the  soldier's  desertion  remains  incom- 
plete and  subject  to  specific  perfomiance.  While  some  authorities 
hold  that  the  obligation  to  make  good  time  lost  by  desertion  attaches 
only  upon  conviction,'  the  weight  of  authority  and  the  practice  are  to 
the  effect  that  the  punishment  for  desertion  and  the  obligation  to 
complete  the  contract  of  enlistment  are  separate  and  distinct,  and  that 
the  restoration  of  a  deserter  to  duty  without  trial  does  not  relieve  him 
from  the  obligation  to  complete  his  contract.  LIII,  276,  April^  1887; 
26, 487,  September,  1888.  This  o))ligation  continues  though  the  statute 
of  limitation  has  taken  effect  in  his  case,  or  has  been  successfully 
pleaded  in  bar  on  a  trial  by  court-martial.  XXXVII,  416,  March, 
1876;  40,  69,  Marcb,  1890. 

71.  The  restoration  of  a  deserter  to  duty  without  trial  is  practically 
a  pardon  before  conviction;  it  is  termed  by  some  military  writers  ''a 
constructive  pardon,^^^  and  is  a  valid  plea  in  bar  of  trial  for  desertion. 

»Thi8  opinion  is  clearly  applicable  to  the  10:M  ArtiL-le  as  amended  by  the  act  of 

April  11,  1890,  ite  present  f^"";.;  .-n 
^  15  Opine.  At.  Gen.,  152;  lb  ^d.  1.0. 

8 1  Winthrop,  380. 
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s  mil  iiaF(lont>  pruo^cfl  upon  iIk^  l)vp<>the«iK  uf  the  legal  guilt  of  the 

Iperwn  pardoned,  the  rpstoration  of  a  dewerter  to  duty  without  trial 

I  prF<m|>poM>n  lh«  roiiuiitssiiin  of  drijcrtioii.     A  iwrdnn,  like  n  dcvd, 

BUitl,  in  ordur  to  take  eflpct.  Iw  dflivered  to,  and  accepted  bv  the 

Efiuty  ti>  wboR)  it  U  grunted.     In  mililBry  niws  tliv  ucceptanco  U  coin- 

mly  indicated  by  tho  soldier  roluntarily  uubiiiitting  to  the  pi-oceed- 

l  or  performiug  the  a^t  n^^uirod  a-s  a  condition.     Thi:*  iivcv'ptMiii'c 

I.  or  tfubmiiwion  to.  the  restoration  to  duty  without  trial  U  virtually 

I  r<mfi9Ltiun  of  bi-^  guilt;  his  de.'<i'rtinn  thue  beiMnnei*  an  et>tabli^hed 

loh  H)f  if  ho  Iiad  Itecn  tried  and  (*onri<.-te<i.'     81,  ^23,  Decern- 

.  18S7. 

\  T8.  Ttim-  lost  hy  desertion  muft  Iw  made  gooti  by  a  deaerter  who 
vpu  or  subniitri  to  rtwtoration  to  duty  without  trial,  though  the 
idcr  dint'ling  jnui-fa  restoration  fiiila  to  iiii{Xise  the  hhuio  a^  a  oondi- 
,  the  authority  invested  by  the  regulatiooa  with  the  right  to 
Itoro  desN'rieri*  lo  duty  without  trial  luring  without  power  t"  waive 
I  «H'h  n-sloraliona  the  eoudilion  to  niake  g(Hxl  the  time  lost.  26, 
,  Sfptrtnh^r,  JSSS. 

FOBTY-NISTII  AUTICLE. 
■  tiOnT  who.  haviiii;  ttiniiuivtl  hie  r»*it;iu>tioii,  quits  hb  port  or  pmprr  Hutive, 
ut  I>«\-T%uiil  *Uh  intmt  to  rrniBin  i-emrnnemly  alwent  therpfrom,  prior  to iliie 
'>(  Ibr  »itv|ituii>><if  the  BUne,  AM  )«  il(<emeil  &n<l  p(iniirlip>l  u  ft  (iMerter. 

FIFTIETH  AKTRLE. 
nan-OMnmuwitinml  ofHivr  (ir  Molilifr  chsll  enlist  hliDself  in  any  other  r^rttnimt, 
,  »r  rain|«ny,  wiTliuut  >  nvulur  duii-liiirKP  from  thi^  rr^inn^'i  troop,  urconi- 
Hf  (b  whk-h  he  laat  frrvnl,  oo  n  pi'tinlty  ol  lirinK  rrjiutnt  k  diwrtor,  anil  mflrring 
Anit  In  rane  tiny  offlit-r  nIi&II  Icuoh iiiicly  rvceive  anil  entertain  (inch 
mWonnI  oOlnr  or  ■'•IJiiT,  it  ■hall  ni)t,  »(t<T  liw  Wing  dbrcvprwl  to  Iw  a 
r,  loHUHliBloly  ninHnf  Uuii  ui>l  give  iintiiv  lln  rent  to  llie  corpii  In  whirli  h« 
r*«l,  ih<<  Mill  i>ftt(«r  "liall,  )<y  a  murl-tiiitrtUI.  I.v  i:aBlil<^reil, 

.  Thia  Article,  in  its  first  ckuse,  does  not  create  a  specific  offence, 
f*  |«rt]>:ular  kind  of  de»er(ion.  or  an  offence  diiitinct  f mm  thn  dener- 
I  iniulo  puninhuble  in  the  47tb  Article,  but  det-iareo  in  effect  that 
dier  whoalmndonHhi--'  regiment,  etc.,  shall  tH>  deemed  nonn  the  le.-ts 
H'tter  allhough  he  may  forthwith  re-<-nliat  in  a  new  regiment.  It 
iaf»  not  render  the  act  of  re-enlistment  a  dej<ertion,  but  simply  makes 
tlir  re-enlixtntent,  utKlcr  the  etrcuitwtttni-<_-»  indicated,  prima  fade 
pridencoof  .  dcoertiou  from  the  previoui*  enlistment  from  which  the 
Motdier  han  nut  b)«ii  di]!ioharg(<<i.  or,  inoru  aecuml4'lr,  evidence  of  an 
iatvat  not  Ut  return  to  the  Name.*     The  obje«-t  of  the  provision,  a^  it 
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originally  appears  in  the  British  code,  apparently  was  to  preclude  the 
notion,  that  might  otherwise  have  been  entertained,  that  a  soldier 
would  be  excused  from  repudiating  or  departing  from  his  original 
contract  of  enlistment,  provided  he  presentl}^  renewed  his  obligation 
in  a  different  portion  of  the  military  force.  ^  XLII,  642,  Jfoy,  1880; 
7, 298,  SeptemJ)er,  1885;  10, 4,  May,  1886;  49, 442,  October,  1891;  Cards 
356,  September,  1891^;  902,  February,  1895;  1571,  July,  1895. 

74.  Held  that  an  enlisted  marine,  who  abandoned  the  marine  corps 
without  a  discharge  and  enlisted  in  the  Army,  could  not  be  *' reputed 
a  deserter"  according  to  the  terms  of  this  Article;  but  adv^Ued  that  he 
be  turned  over  to  the  commandant  of  that  corps  for  the  proper  dis- 
position and  action.*     XXXI,  170,  379,  February  and  May,  1871. 

75.  Where  a  soldier  enlisted  in  a  certain  regiment,  after  being  ofli- 
ciall}'^  notified  that  he  was  duly  discharged  from  a  previous  enlistment, 
but  without  having  received  the  written  certificate  and  evidence  of 
his  discharge,  which,  by  mistake  or  accident,  had  not  been  delivered 
to  him  as  required  by  Art.  4, — held  that  he  could  not  properly  be 
"reputed"  or  charged  as  a  deserter.     XXXVIII,  343,  October,  1876. 

76.  An  enlistment  in  violation  of  this  Article  is  not  void  but  void- 
able at  the  option  of  the  United  States  only.  Until  so  avoided  service 
under  it  is  valid  service.  43,  48,  September,  1890;  53,  254,  April, 
1892;  Cards  321,  355,  359,  September,  1891^;  494,  October,  1891^;  902, 
February,  1895;  1429,  June,  1895;  1571,  July,  1895;  1624,  Augmt, 
1895;  2022,  January,  1896;  2115,  March,  1896;  2269,  May,  1996; 
2717,  yonenJjer,  1896,  On  a  trial  for  an  offence  committed  during 
such  enlistment,  a  plea  by  the  accused,  in  bar  of  trial,  that  this  enlist- 
ment being  fraudulent  on  his  part,  is  void,  should  not  be  sustained. 
39,  257,  March,  1890, 

FIFTY-FIRST  ARTICLE. 

Any  officer  or  soldier  who  adviHen  or  i)er8uade8  any  other  oflBcer  or  soldier  to  desert 
the  ^^ervi(•e  of  the  United  Staten,  shall,  in  time  of  war,  suffer  death,  or  such  other 
punishment  afl  a  court-martial  may  direct;  and,  in  time  of  peace,  any  punishment, 
excepting  death,  which  a  court-martial  may  direct. 

77.  A  declaration,  made  ])y  one  soldier  to  another,  of  a  willingness 
to  desert  with  him  in  case  he  should  decide  to  desert,  luld  not  properly 
an  advmnf/  to  desert,  in  the  sense  of  tliis  Article.  To  constitute  the 
offence  of  adr!f<in(/  to  diH,rt,  it  is  not  essential  that  there  should  have 
teen  an  actual  desertion  by  tin*  party  advised.  But  otherwise  as  to 
ihOiO^Qin:^  oi 2)ersuadl n(j  t(f  (IrHtrf :  to  complete  this  offence  the  persua- 
sion should  have  induced  tlie act.'     XXXIX,  407,  January,  1878. 

^SeeSanuiel,  3:^0,331. 

''See  now  §  1422,  jtont;  also  A.  K.  134  <.f  imio  (145  of  UK)!). 

H:ompare  Hough   (Practice'),  172,  ami  cases  in  (J.  ().  23,  Dept.  of  the  Missouri 
1862;  G   C.  M.  O.  11,  152,  Id.,  WSK 
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FIFTY-SECOND  ARTICLE. 

It  u*  cameiitly  recommended  to  all  officers  aiid  eoldiera  diligently  to  attend  divine 
•enice.  Any  officer  who  ]>ehave0  indecently  or  irreverently  at  any  plai^  of  <liviiie 
wurvhip  Hhall  be  brought  Iwfore  a  general  court-martial,  there  to  be  publicly  and 
«»\«*rely  repriniandwi  by  the  prenident  thereof.  Any  e< ►Idler  who  so  off endfl  phall, 
for  bin  tin?t  offenw,  forfeit  one-sixth  of  a  dollar;  for  each  further  offense  he  sliall  for- 
feit a  like  sum,  and  shall  be  confined  twentv-four  houni.  The  money  so  forfeite<l 
i^hall  Ite  <le<Iucte<l  from  his  next  jtay,  and  shall  Ih;  applieil,  by  the  captain  or  senior 
offit-vr  of  his  troop,  batter}*,  or  comi)any,  to  the  use  of  the  sick  soldierti  of  the  same. 

FltTY-THIRI)  ARTICLE. 

Any  <iffii*er  who  uses  any  profane  <jath  or  execration  sliall,  for  eai*h  offense,  forfeit 
aiid  iiay  one  dollar.  Any  soUlier  who  so  offends  shall  incur  the  ]>enalties  )»n^vided 
in  tb«»  pn'oetiing  article:  and  all  moneys  forfeited  for  such  offenses  shall  Ik*  applied 
M!*  thfpein  provided. 

FIFTY-FOURTH  ARTICLE. 

Kvery  officer  (Commanding  in  <juarten',  garrison,  or  on  the  march,  shall  ke<*p  good 
oni«*r.  and,  to  the  utmo>t  of  his  |>ower,  n^lress  all  abuses  or  disonlers  which  may 
N*  (*oiniiiitt4*<l  by  any  offi<vr  or  soldier  under  his  comman<l;  and  if,  u]N>n  complaint 
niji«le  to  him  of  offiivrs  or  H>l<liers  lieating  or  otherwise  ill-treating  any  pers<»n,  dis- 
turbing fairs  or  markets,  or  committing  any  kind  of  riot,  to  the  dist quieting  of  the 
<  itizt'iis  <if  the  I'nittMl  States,  he  refuses  or  omits  to  see  justice  »lone  to  the  offender, 
aitd  r>*)iaratiiin  nunle  to  the  jiarty  injunnl,  so  far  as  (lart  of  the  offender's  ]»ay  shall  go 
t«iMardHich  refiaration,  he  shall  l>e dismisst><I  from  theser\'ice,  or othenii'ise punished, 
a5>  a  n»urt-niartial  mav  dinn't. 

78.  While  this  Article  would  certainly  appear  to  contemplate  the 
making  of  reimration  for  injuries  done  to  they><v'/<r//Mof  citizens  rather 
than  ft>r  injuries  done  to  their y//vy>r /•///,  yet  /////•//<<//,  in  view  of  the 
pn'<*edent.H,  that  it  ini|;ht  prolmlily  l>e  regarded  as  within  the  equity  of 
lh«*  Article  to  indemnify  a  citizen  for  wanton  injury  done  to  his  ///v>y>- 
-/7y  >>y  u  soldier  or  soldiers,  by  means  of  a  stop{)age  again.nt  his  or 
fh«»ir  i)Hy,  sunuiiarily  ordered  ujxin  investigation  hy  the  (*ommanding 
offii-er.*     VII.  :i*».*i,  Fthrtitirtj^  As'6*J.     In  a  few  ca.«<<»"<  a  stopjwge  of  the 

*<t.  « ».  :t'i,  H.  <i.  A..  iSiW,  i-onstniing  this  artirl*'.  and  j)res*Tibing  tlu»  pnKiMlure 
i:iid»-r  it.  n'|<tratinn  f«»r  injury  Xn  prtpjh'rty  tv*  well  as  ywrwrn^UMngauthorize*!,  rea<ls 
&•  fitllfiWf*: 

••  I  ijib-r  th»*  :V2t\  (now  r>nh)  of  tho  Rules  and  Articles  of  War,  it  is  made  the  duty 
•i  t-fUiumnding  i»lH(vrs  to  »Ht»  n'luiratiou  made  tn  the  jiarty  <tr  itarti(*s  injun><l.  fn»m 
th»-  jmy  Mf  iKiMicrs  who  an^  guilty  of  abuses  or  dif*onS'rs  conimitte<l  against  <ntizenH. 
r|»>n  pn»|M*r  n'pnwntation  by  any  citizen,  of  wanton  injury  to  his  |H*rH>norpn>iH'rty, 
M-  *^'ni\^uiv*\  l»y  Hatisfa<*tory  priM»f.  the  c«>iiiiiianding  othc«T  of  tbf  trtMiiN  will  caune 
th**  djunag**  to  1m*  af^H'SMwl  by  a  Ixianl  of  otK<vrs,  the  anii>unt  MooinnI  againM  the  ikay 
'i  thf  offffttlcp*.  and  n*itarati«>n  inadt>  to  the  injunil  i»arty.  This  j»nH*<'<iling  will  lie 
ifid*-{»-nd«'nt  tif  any  trial  or  H*nti'ii(v  by  o mi rt- martial  f<>r  th<>  <*riiiiuml  offensi*." 

Trii«  Anii-1«*  i?*  anti<iiiatt'<l  in  fonii  an<l  iiiilvtiniti*  and  ini-4>iiipl('t«*  in  its  i»n»visions, 
Atfl  «-.itl«  for  n*|i«*;il  or  aiiicndincnt.  K<>r  hmiu*  of  the  pnnci|4il  ruM^f*  in  which  it  has 
♦  •■••ii  aj'pli#*«l  in  our  pnirtirf.  th«'  Mndi-nt  i«*  n-lVrn-^l  to<i.  < ».  4.  lU'pt.  of  thf  Ohio, 
W^;.  d...  I'SA,  Is-pi.  of  thr  <;ulf.  ls«>4:  do.  w>|.  iH-j.t.  of  Waj-hinirton,  is#vr>:  do.  .'>*», 
k'i  .  \t^K  do.  74.  I>ept.  of  .Vrkan.*<a>,  istkT);  do.  4h.  .>.'>,  lK>pt.  of  I^misiaiia,  lNi<);  do. 
#1.  Uept.  of  the  ('uml>erland.  ls«J7;  do.  U».  I>ept.  «if  the  S«»uth,  1S70. 
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pay  of  an  entire  organization,  for  damage  to  private  property  com- 
mitted by  its  members,  has  been  sanctioned  as  authorized  under  the 
general  remedial  provisions  of  this  Article.  VIII,  671,  Jult/j  186^; 
XII,  673,  Septemher,  1865;  Cards,  1861,  November^  1896^  and  6839, 
Angmt,  1899. 

79.  The  stoppage  contemplated  is  quite  distinct  from  a  punuhnfient 
hyjin^^  and  it  cannot  affect  the  question  of  the  summary  reparation 
authorized  by  the  Article,  that  the  offender  or  offenders  may  have 
already  been  tried  for  the  offence  and  sentenced  to  forfeiture  of  pay. 
In  such  a  case,  indeed,  the  forfeiture,  as  to  its  execution,  would  prop- 
erly take  precedence  of  the  stoppage.  On  the  other  hand,  where  the 
stoppage  is  first  duly  ordered  under  the  Article,  it  has  precedence 
over  a  forfeiture  subsequently  adjudged  for  the  offence.  XXI,  447, 
Jime.,  1866, 

80.  It  does  not  affect  the  question  of  reparation  under  the  Article, 
that  the  offender  or  offenders  may  be  criminally  liable  for  the  injury 
committed,  or  may  have  been  punished  therefor  by  the  civil  authorities. 
XXXIV,  335,  Jime,  1873. 

81.  IFeld  that  the  remedial  provision  of  this  Article  could  not  be 
enforced  in  favor  of  military  persons  (XXVI,  352,  January^  1868; 
XXVII,  453,  Jamumj,  1869;  XXXII,  152,  December,  1871);  or  in 
favor  of  the  United  States  (XXVI,  37,  September,  1867);  or  to 
indemnify  parties  for  property  stolen  or  emhezzled.  XXXV,  139, 
January,  187^;  Card  8043,  April,  1900. 

82.  The  pay  of  the  offender  or  offenders  can  be  resorted  to  only 
for  the  purpose  of  the  ''reparation."  A  military  commander  can 
have  no  authority  to  add  a  further  amount  of  stoppage  by  way  of 
pimishment.     VIII,  671,  July,  1861^. 

83.  Held  that,  as  an  agency  for  assessing  the  amount  of  the  dam- 
age, a  court  martial  could  not  properly  be  substituted  for  the  board, 
directed  by  G.  O.  35,  Hdqrs.  of  Arm}^,  1868,  to  be  convened  for  such 
purpose.   ^  XXXVII,  52,  OcUiber,  1875. 

84.  The  procedure  under  this  Article,  and  pursuant  to  G.  O.  35  of 
1868,  is  as  follows:  The  citizen  aggrieved  tenders  a  ''complaint" 
under  oath,  charging  the  injury  against  a  particular  soldier  or  soldiers, 
described  by  name  (if  known),  regiment,  &c.,  and  accompanied  by 
evidence  of  the  injury,  and  of  the  instrumentality  of  the  person  or 
persons  accused.  If  such  evidence  be  satisfactory,  the  conmianding 
officer  has  the  damages  assessed  by  a  board,  and  makes  order  for  such 
stoppage  of  pay  as  will  be  sufficient  for  the  "reparation"  enjoined 
by  the  Article.  The  commander  must  have  a  proper  case  presented 
to  him;  he  cannot  legally  proceed  sua  spante.    XLV,  14,  August,  1881, 

85.  Where  proof  was  duly  made  under  this  Article  of  injury  done 
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hv  fioiiie  persons  of  u  (*onimand,  but  the  aftivo  perpotratow  c*ould  not, 
ii|Km  investijjfatioii,  Y)e  determin(Kl«  and  it  appeannl  that  the  entire 
i*oniiiiand  wan  present  and  iniplu*ated«  Iwld  that  the  stoppage  nii[;ht 
lepilly  l>e  made  affainst  all  the  individuals  present.     L^  \K  January^ 

86.  It  would  not  }k>  a  sound  construction  of  the  Article  to  extend  the 
sjHH-itied  measure  of  redress  to  other  than  the  specified  rases.  Its 
-trict  construction  would  indetKi  limit  the  specific  redress  to  iuvXa  of 
violence  against  the  person,  hut  the  weight  of  American  authority 
extends  it  to  ai'ts  of  violence  against  property  also.  Further  than 
thi.*4,  the  authorities  do  not  go,  holding,  for  example,  that  it  is  not 
applica})le  to  cases  of  larceny  and  emiiezzlement.  Therefore  /*</</  that 
to  make  a  stop|)age  of  pay  against  enlisted  men  to  reimburse  the 
kiH*|N*r  of  a  restaurant  for  focMl  ordered  by  them  and  not  paid  for 
woul<l  he  wholly  unauthorizinl  by  the  tenns,  scope,  or  intent  of  the 
Artiile.     87,  21»3,  Ihi^mlHrr.  ISHU. 

FIFTY-FItTH  ARTICLE. 

AH  otHtvn*  an«l  KoUliiTH  art*  t4>  liehaw  theiiii*elvei9  onlerly  in  <|iiarU*rM  uikI  (»ii  the 
nijin-h;  aiul  whtiever  coinuiiti! an y  wai«t4f  <ir  H|Niil,  either  in  walknortnH'H,  itarkn,  war- 
ivii*.  tifh  |Miii(U%  houwti,  fOinlenH,  frrain  HeMn,  indoouren,  or  nieailowH,  or  niulirioutfly 
•  l*^tniyr*  any  {»rxi|)erty  whati«K*ver  U'lunpng  to  inhaliitants  of  the  t^nittnl  States 
txrilt'^i*  t>y  <»nler  of  a  fR*neral  offitvr  omimanilin^  a  tH*i)anitc  anny  in  the  fieM ),  nhall, 
k«-^ii|e^  Mueh  jienaltiefi  an  he  may  \w  liahle  to  hy  law,  lie  puiii>ihe4!  ax  a  cimrt-martial 
UiAv  tlinii. 

FIFTY-SIXTH  ARTICLE. 

Any  ortktfr  ««r  Holiiier  who  cluet*  violence  to  any  iierson  l>rin^in>;  ]*rovi>ions  or  niher 
nrv-vf^Afie^  t<»  ttu*  «ranii»»  f^rriMm,  (»r  (|uarterH  <»f  the  fon'er<  of  the  Cnitctl  Staten  in 
f*>r«'tirn  imrti*,  fliall  miffer  iteath,  or  Hiieh  other  imninhnient  a>«  a  cf»urt-niartiul  may 

FI  m'-SE V  ENTI I  A  KTK'LE. 

\Vh<«««*ver,  U'loninntr  to  the  annie**  of  the  Tnited  Stat4*H  in  forei>;n  jMrti^,  nrut  any 
l*U«t-  within  the  I'niteil  StAtt*»«  or  their  Territories  during  n*U'llii»n  atfaiiif«t  the 
•uprviiM-  authority  of  \\w  VnitiNl  Stati-^*.  fontf  a  Hafe^nianl,  nhall  niiffer  death. 

FIFTY-EKillTH  ARTICLE. 

In  lime  of  war.  infumsetion,  or  reU'llion,  lanvny,  rohliery,  hiir^rlary.  arnm,  inay- 
briK.  tiianf laughter,  munler,  aiMiult  and  liatt«*ry  with  an  intent  to  kill,  wonndin^r, 
K>  •htH'tinir  or  HtabYkin^;,  with  an  intent  to  eominit  mnnler,  ni|K%  or  iM^ult  and  Imt- 
\irr\  mith  an  intent  to  ominiit  ru|K-,  nhall  Ik*  |»uni.**huhle  by  the  H^nteniv  of  a  ^'neral 
«•  41  ft -martial,  %kheD  n>nimitt«*<I  hy  iier^uiH  in  the  military  wrvict*  nf  th«*  CnittHl 
^cati«.  and  the  |Minii«hment  in  any  mu-Ii  ciu^-  .-hall  not  U.*  Icr*.**  than  tlu*  i>uiii>hnicnt 
;>r"'.  id«-tl.  for  tin*  like  «»ffentv,  hy  the  Iuuh  of  the  State,  Territory,  orl>if<tri«'t  in  which 
•Uf  h  offfn«f  may  liave  lieen  committe*!. 
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87.  The  jurisdiction  conferred  by  this  Article  upon  military  courts 
has  Ijeen  held  by  the  highest  judicial  authority  to  be  not  exclusive, 
but  concurrent  merely  with  that  of  the  civil  tribunals/  The  word 
"shall,"  in  the  term  '^shall  be  punishable,"  is  construed  as  equivalent 
to  mmj^     XXXVI,  400,  April,  1875;  Card  4916,  September,  1898. 

88.  In  framing  a  charge  under  this  Article,  it  will  not  in  genei'al  be 
essential  to  allege,  in  connection  with  the  date  of  the  oflfence,  or  to 
show  by  evidence,  that  the  act  was  committed  at  a  time  of  war,  &c. ; 
this  being  a  fact  of  which  a  court  will  ordinarily  properly  take  judicial 
notice.'     XVII,  396,  October,  1865. 

89.  Held  (November,  1866),  that  military  courts  were  still  empow- 
ered to  exercise  the  jurisdiction  conferred  by  this  Article,  the  status 
belli  not  having  yet  been  declared  to  be  terminated,  either  by  the 
Executive  or  Congress.  XXI,  17,  Novemher,  1865.  A  court  martial 
of  course  could  have  no  authority  whatever  to  decide  whether  the 
war  was  ended.*     XVII,  397,  Octciber,  1865. 

90.  Where  a  sentence,  adjudged  by  a  court  convened  by  the 
authority  of  this  Article,  imposed  a  punishment  of  less  severity  than 
that  provided  for  the  same  offence  by  the  law  of  the  State  in  which 
the  offence  was  committed  (as  imprisonment  where  the  law  of  the 
State  required  the  death  penalty);  held  that  such  a  sentence  was 
unauthorized  and  inoperative.  XXI,  6;  Naveniber,  1865;  XXIV,  42, 
Deceinber,  1866.  But  though  the  punishment  must  not  be  "less,"  it 
may  legally  be  of  greater  severit}'  than  that  provided  by  the  local 
statute.  II,  564;  Jime,  1863;  XXI,  77,  Niweinher,  1865.  Held  that 
the  court,  in  imposing  punishment,  should  be  governed  by  the  local 
law  (so  far  as  required  by  the  Article),  although  the  offence  was  com- 
mitted in  a  State  whose  ordinarv  relations  to  the  General  Govern- 
ment  had  been  suspended  by  a  state  of  war  or  insurrection.*  VII,  205, 
J^Sruatn/,  1861^, 

91.  Where  a  trial  and  conviction  for  murder  were  had  under  this 
Article  during  time  of  war,  ))ut  the  sentence  was  not  approved  until 
after  date  of  i>eace  (August  20, 1866),  held  that  the  sentence  was  void, 
the  statute  (58th  Article)  not  being  operative  at  time  of  action  by 
reviewing  authority.  XXIV,  42,  December,  1866.  Where  the  crime 
(an  assault  with  intent  to  kill)  was  committed  in  time  of  war,  but  the 

*  Coleman  v.  Tennessee,  7  Otto,  509,  518.  And  see  People  v.  Gardiner,  6  Parker, 
143;  G.  O.  29,  Dept.  of  the  Northwest,  \^CA\  do.  32,  Dept.  of  Louisiana,  1866. 

*  People  I'.  Gardiner,  mipra. 

*8ee  the  application  of  this  principle  to  the  fact  of  the  cxist^Mice  of  the  late  war 
of  the  rebellion,  in  Justice  Field's  charge  to  the  grand  jury  in  United  States  v.  Great- 
house,  4  Sawyer,  457. 

*  As  to  how  the  late  civil  war  was  legally  terniinate<l,  and  when,  see  War,  post. 
'^That  the  Southern  States  during  the  civil  war  were  "at  no  time  out  of  the  pale  of 

the  Union,'*  see  White  v.  Hart,  13  Wallace,  046. 
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trial  wttii  not  brgun  until  after  {leaco  had  l>ecQ  decintvd.  Mtithat  the 
aenteDce  ailjud^^  was  void.     Card  HISS,  July,  1899. 

M.  The  liM-ai  Uws  of  a  foreign  couotrr  in  the  military  tx-<'uimtion 
[  of  the  rniU'd  St«t4?.s  in  time  of  war  are  out '"  laws  of  ftny  .StJiU-.  Terri- 
I  torr.  or  Ditttriet  of  tbo  United  States"  within  the  meaiiiu^  of  thw 
I  Article.  At  Kwh  n  time  and  in  nvivh  a  )>lacf  the  piiiii»hm(-nt  tu  lie 
lsdjni)|^»d  for  the  uffonres  named  in  tho  Article  would  ho  diwri etionary 
I  vilh  tbe  wurt-martial.    Card  6207,  Kfwm}H-r,  1H9S;  flS48.  Fr^rtiary, 

93.  A*  all  triHl."  bv  court  martial  are  for  inilitary  offencos,  the  i-llwt 
^of  (hi»  Article  in  tu  make  tho  (Timon  spocitiiHl  then-in  militan' offences 
Birh^n  i-oinmitted  in  time  of  war,  ett'.,  by  perHonu  in  tlie  military  xerv- 
•7,  71,  .Sf/tU-mhtT.  IStfS.  They  are  notfelouiosand  misdemeanors 
n  the  legal  »en«e  when  punished  by  sentence  of  a  court  martial.  IS,  37, 
^Apttftbrr.  1SS6.  I/'/t/,  therefore,  that  no  civil  disability  would  attach 
llo  BUch  ci>nviction,  ax  the  same  does  not  attach  under  the  law-,  of  the 
tJ&itMt  Stato  l<i  any  military  offence  except  deuertioii.     27,  71,  tupra. 

FIFTV-NINTH  AUTtCLE. 

When  Mtf  KlBivr  or  wililirr  u  xxiwhiI  of  a  capital  crinie,  at  al  anjr  nHiMini  against 

'  n-pmirworpmiwTiyiif  ■iiycitiiOTiolanyotthpl'nilolStjitwi,  whii-h  in  i>iiniahaUf 

f  Um  law«  of  th«  lan<I,  Ihi'  caiumandlu^  oflliwr,  ami  I>il>  ittfici-re  »f  the  rrgiment, 

\  iKttetv,  rnmiian;,  or  dtrtwhiin-nt,  to  whirh  llip  prnoit  ao  ociiiwi]  Vw^louini,  arc 

I,  MrepI  in  time  of  war,  ii|>oii  ■ppliivtlnti  duly  omdu  by  or  in  Ivlialf  of  the 

ttj  injumi.  In  u»  ilicir  utnimtt  rDilcavuni  to  deliver  liini  iiv<-r  to  tho  rivll  magis- 

i,  mxA  \a  aid  thn  offloors  of  inntiro  in  apprehending  and  Micnii;i^  him,  in  order 

a  to  trial.     It,  upon  mu-h  applicalloa,  any  udiwr  tvtuiHt  or  willfnlly 

npt  ia  titni-  uf  war,  tu  delivirr  ovvr  vocli  aixnuKd  jwrwin  to   ihe  dvi] 

nr  to  ai>l  ttir  ofliivre  of  jnatice  in  appr«hending  bini,  ti«-  tihall  1i«  ilia- 

u"'^U  Artiirle  is  a  rwyjgnition  of  the  general  principle  of  Uie  atib- 
dinalion  of  the  military  to  the  civil  jtower.'  and  iti  main  purpoae 
frMently  U  to  facilitate,  in  caaca  of  otfenders  against  the  lo**!  civil 
htutftt,  who  happen  to  )xt  connected  with  the  anuy.  tin-  execution  of 
0  ■latulri.  whcrv.  a«  i-itizons.  nuch  (>ci>onH  n-niain  legally  amenable 
Bkmwtand  trial  thereunder.  Protection  of  military  )a'nH)R:«  from 
ril  am'»t,  exn-pt  in  certain  cH»e>*.  ij*  not  tho  objwt  of  this  Article. 
L  lO,  JuM,  i<n;  63.  ■!■«♦;.  Ftbtu.iry.  ISOi. 
:  tt.  Th«  f«iinmanding  iifHcer.  iK-fore  iturrendcring  tliu  party,  is  enti- 
I  til  ntjuire  that  the  "application"  shall  lie  sufficiently  specilic  to 
witify  the  ni'cuKcd  and  to  show  that  he  i>>  chargi-d  with  a  parti<-ular 
B  or  ofleni-e  which  is  within  tlie  class  described  in  tbe  Article.  It 
I  been  fiutlwr  held  that  without  a  compliam-e  with  theoe  n-quire- 

■  Ar»  tbr  rWlaralinti  of  tiil>  priadplo  la  IXiw  r.  Johuami,  10  Ulto,  109. 
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ments  the  commanding  officer  can  not  properly  surrender  nor  the  civil 
authorities  arrest,  within  a  military  command,  an  accused  officer  or 
soldier.  Where  it  is  doubtful  whether  the  application  is  made  in  good 
faith  and  in  the  interests  of  law  and  justice,  the  conm[iander  may 
demand  that  the  application  bo  especially  explicit  and  be  sworn  to; 
and  in  general  the  preferable  and  indeed  only  satisfactory  course  will 
be  to  require  the  production,  if  practicable,  of  a  due  and  formal  war- 
rant or  writ  for  the  arrest  of  the  party.*  XXI,  567,  July^  1866; 
XXm,  490,  May,  1867;  XXXV,  357,  May,  1871^;  LIH,  442,  May, 
1887,  The  application  required  by  the  Article  should  be  made  in  a 
case  where  the  crime  was  committed  by  the  party  before  he  entered  the 
military  service  equally  as  where  it  was  committed  by  him  while  in 
the  senice.*  In  the  former  c^ase  a  more  exact  identification  may  per- 
haps reasonably  be  required.     XII,  145,  December^  186^. 

96.  The  provisions  of  the  Article  are  applicable  only  when  the  officer 
or  soldier  is  accused  of  a  crime  or  offence  ''which  is  punishable  by  the 
laws  of  the  land,"  ^.  e,,  by  the  laws  of  the  particular  State  or  Terri- 
tory, or  of  the  United  States,  or  by  the  common  law  as  recognized  in 
the  State  or  Territoiy.  XXXV,  357,  May,  187^.  The  by-laws  or 
ordinances  of  a  town  or  city  are  a  part  of  the  ''laws  of  the  land" 
within  the  meaning  of  this  Article.*     Card  638,  November,  1894^ 

97.  The  Article  is  not  applicable  to  the  case  of  an  officer  or  soldier 
charged  with  introducing  liquor  into  the  Indian  country  in  violation 
of  the  United  States  statutes,  the  same  not  being  an  offence  against 

» 2  Opins.  At  Gen. ,  10;  6  UL ,  413, 421 ;  Ex  parte  McRoberte,  16  Iowa,  600, 60a-605. 

*See  G.  O.  29,  Dept.  of  the  Xorthwejst,  1864,  where  it  is  remarked  that  there  is  an 
especial  obli^tion  to  surrender  the  soldier,  where  the  crime  was  committed  by  him 
before  entering  the  military  service. 

'As  to  the  meaning  of  the  term  **lawH  of  the  land,"  especially  as  contrasted  with 
municii)al  ordinances,  see  Vanzant  r.  Watldell,  2  Yerger,  270;  State  Bk.  v.  Cooper, 
id.y  605;  Horn  v.  People,  26  Mich.,  221.  But  the  question  a*i  applicable  to  the  69th 
Article  was  specificallv  decided  by  Attorney-General  Olnev  under  date  of  November 
26,  1894  (21  Opms.,  88),  as  follows: 

'*1.  Does  the  expression  Maws  of  the  land'  as  used  in  the  59th  Article  of  War 
include  city  ordinances  and  by-laws? 

**2.  May  a  soldier  be  arrested,  tried,  and  jiunished  by  a  civil  authority  for  the 
violation  of  a  city  onlinance? 

**3.  If  he  escaws  to  a  military  reser\'ation,  can  a  demand  )>e  made  by  the  civil  on 
the  military  authorities  for  his  surrender,  and  if  so,  will  it  be  the  duty  of  the  com- 
manding ofticer  to  surrender  him? 

**  If  the  first  question  i8an8were<l  affirmatively,  I  see  no  escape  from  the  conclusioiis, 
that  a  soldier  may  be  .arrested,  tried,  and  punishe^l  by  the  proper  civil  authorities 
for  the  violation  of  a  city  ordinance,  and  that,  if  he  escape  to  a  military  reservation, 
his  surrender  may  be  demanded  by  the  proper  civil  authorities  and  should  be  made 
by  the  military  officer  in  command. 

"The  real  inquiry  then  being  whether  a  numicipal  ordinance  is  comprehended  by 
the  phrase  'laws  of  the  land*  as  use<l  in  the  59th  Article  of  War,  I  have  no  hesitation 
in  saving  that  in  my  judgment  it  is  so  comprehended. 

"•fhe  general  reasoning  on  the  subject  by  the  learne<l  Acting  Judge  Advocate 
General,  as  contained  in  his  elal)orate  memorandum  of  January  25,  1S75,  cannot,  I 
think,  be  successfully  controverted  and  need  not  be  here  repeated.     But  it  may  not 
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ti»p  pnr*on  or  property  of  a  rilizpit.     XXXII.  iii>,   Mnrrh,  1.^72. 

I  Whi'rp  lh<-'  juriNtiit'lion  of  the  I'nitpd  Statps  ovi?r  aoy  military  reser- 

ition  or  othor  jilaco  i.n  unconditiormlly  exclu-iivc,  no  State  otfioial  can 

ipilly  >tvrvi>  s  wHrrant  upon  »n  officer  or  riuldier  witbiu  the  limits  of 

irb  rpM'r\-Btion  or  placp.'    XXI.  567.  July,  IHGC. 

■  TliL*  party  should  1h>  »iirn-ndur<Kl  upon  proper  appIieAtion,  though 
ibe  oflenre  Ih>  one  of  which  n  niilitat'ii'  I'ourt  htin  jurisdiction  concur- 
mtly  with  tiie  civil  courtH;  uhIohh.  indiMKi.  the  tiiilttHry  juried iotioii 
.  alrondr  diily  attached  (by  meant*  of  arrest  or  service  of  char^pD 
rith  a  vk-w  to  trial),  in  which  ca**  the  priwner  may  Iw  surrendcrwl  or 
*  a»  the  proper  authority  may  dot^^rmint-.  A  Boldier  under  a  son- 
Dce  of  contiiiemoiit  imp<^Hcd  by  court  mitrtial  cannot,  in  genera), 
l(^^ty  be  MujTenderod  under  this  Article.  In  such  a  case,  the  civil 
'' aulhoritiefl  should,  regularly,  defer  their  application  till  the  militnry 
punishment  hK»))oen  executed  or  remilt^'d,'  XXXI,  817;  A{t!1,1S71: 
M.  an.  Junr,  J/t9S.  Where  a  soldier,  duly  wurrendered  under  thin 
tArticIe  and  allowed  to  g(t  on  bail,  uh-h  thereupon  returned  to  duty,  or 
■vinn  encaped  from  the  rivil  and  come  again  into  the  custody  of  the 
tatlitar>'  autboriticj*,'  /kU  that  it  was  within  the  spirit  of  the  Article 
r  tfae  department  commander  to  instruct  the  commanding  officer  of 
K-h  Kildier  to  «T*use  himtoap[)ear  for  trial  at  the  proper  time.  XXI. 
i7.  June,  JiKX. 

.  xfteivnev  Ui  a  cIms  of  ailjuilicslioiM  which  clearly  ilediu' 

oplinajicni  ani)  ■pparently  render  the  nwiilt  reoctinl  l>v 

■.    They  Bn-  illtu>tratMl  hy  a  re>«nl  iiwr  in  VBminnt  in  which 

■  villaitv  charfpr  p«iil«>l  lo  th^  villa^  cvruin  |>ow«'n  in  the  mat- 

ing-huusM  which  nerv  repugnant  to  a  KenemI  Malule  already  in 

.   n«dr  a  by-law  or  ordinance  purauaul  t<i  ita  cliartcr  and  tlic  i|u<v- 

pntviulod— the  oMinancp  or  thn  g^uicnil  law?     I>i<}  the  ic<-ncT>l  law 


IM  I 


<.nl!l>. 


Iinlliry 


MaM,  that  th*  hr-Iaoi  o 
bnirf  llMlWMr'alihir 


l^rtvexiMitiff  gonenl  law. 

|^l<'•^  yet  bdng  anthorlie^  l>v  the 

1  Ke  State  o(  VVnoont.    Thi-  iaiiiu.- 

'  wl  adjudimlinne  gf  tho   liixbmt 

ii~  lire  in  wihflwice  and  effect  »<;iei-ial 

U>wiu<  iiiailriK  the  unJIUiUicm,  thvykre 

ol  the  lanil '  unlwo  that  phnm  ia  io  Iw 

n  of  the  Mat<>  onlv  anil  h  pxciufiive  »l 

tliat  MirU  it  ie  lieliov«<l,  has  ever  been 

ir  iiri-c>-<ii-nt.    The  reaull  in,  on  ain-aitr 

an  or  city  arr  to  Iv  taken  a*  {lart  nf  th'n 

at  |)hraiie  ax  nue-]  in  the  U»Ui  Article  of 

,  /■    ,■''    \l.  i:..l-'r1«.  18Iniiva.««,l!n3, 

-   I.    :  -"Idicr*  while  within  Ihi' 

■'    ..  ■■■-   aii.l  thcTvf..rvil..M.rt 

'  111    ir..ii   'II.  Ii  a  (utdicr,  [wnditig  hii 
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pnUiabcdhitj 


,  I>tfi,t   of  thr  Sijulh.  1871. 
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99.  A  soldier  on  bail  awaiting  trial  by  civil  court  may,  while  in 
this  status,  be  brought  before  a  military  court  for  trial.  But  the 
military  proceedings  should  not  interfere  with  the  civil;  therefore 
remarked  that  if  in  the  particular  case  the  court-martial  would  probably 
award  a  term  of  confinement  extending  beyond  the  time  fixed  for  the 
trial  by  the  civil  court,  the  military  trial  shall  be  postponed.  Card 
1717,  September,  1895. 

100.  An  officer  or  soldier  accused  as  indicated  by  the  Article,  though 
he  may  be  willing  and  may  desire  to  surrender  himself  to  the  civil 
authorities,  or  to  appear  before  the  civil  court,  should  not  in  general 
be  permitted  to  do  so,  but  should  be  required  to  await  the  formal 
application.     XXXI,  622.     Septetrhber,  1871. 

101.  The  term  ''any  of  the  United  States,"  employed  in  this  Arti- 
cle, held  properly  to  include  any  and  all  the  political  members  of  our 
governmental  system,  and  to  embrace  an  organized  Territory  equally 
with  a  State.     63,  406.    F^rmry,  189k.. 

102.  The  Article  is  directory  not  jurisdictional.  It  does  not  limit 
the  action  to  be  taken  by  the  military  authorities  to  cases  where  the 
application  is  made  hy  the  injured  party  or  in  his  behalf.  It  does 
not  place  a  soldier  who  has  committed  a  crime  and  been  indicted  there- 
for beyond  the  reach  of  the  civil  power  if  the  person  injured  does  not 
apply  for  his  surrender.  In  a  case — one  of  murder  for  example — 
where  there  can  be  no  personal  application,  the  State  properly  takes 
the  place  of  the  individual.  And  so  in  all  other  cases  where  an  indict- 
ment has  been  found,  or  a  warrant  of  arrest  has  been  issued,  the  State 
(using  the  term  in  its  general  sense)  with  which  resides  the  jurisdiction 
and  the  power  to  prosecute,  may  make  the  demand,  and  upon  its 
demand  it  is  the  duty  of  the  commanding  officer  to  surrender  the 
party  charged.     64,  33.     June^  1892. 

103.  The  Article  contemplates  only  cases  in  which  an  "officei  or 
soldier  is  accused,"  &c.  So,  held  that  it  did  not  apply  to  a  case  of  a 
civilian  (Chinese)  laundryman  employed  and  residing  at  a  military  post, 
accused  of  a  civil  crime.  The  arrest  in  this  case  having  been  made 
without  the  knowledge  of  the  commanding  officer,  remarked^  that  while 
it  is  desirable  that  arrests  by  the  civil  authorities  of  civilians  residing 
upon  military  reservations  should,  in  general,  be  made  upon  application 
or  notice  to  the  proper  commanding  officer,  such  a  course  is  a  matter 
of  comity  only  and  can  not  be  required.     42,  134,  July,  1890. 

104.  This  Article  does  not  apply  to  the  service,  by  a  sheriflF,  on  an  offi- 
cer or  soldier,  of  a  subpoena  to  appear  a^  a  witness  before  a  civil  court. 
In  such  a  ca^e,  indeed,  the  civil  official  should,  as  a  matter  of  comity^ 
apply  first  to  the  post  commander,  whether  or  not  the  post  be  within 
the  exclusive  jurisdiction  of  the  United  States.     It  will  then  be  for  the 
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ler,  in  oomitv,  to  facilitate  the  service  and  to  U)m«  the  n«ce»- 
nlt  or  order  to  vnnblv  and  cmil-h'  tbr  offi<.«r  or  M)ldicr  to  attend 
MXiurt.     S6,  2f>4.  S^j)t^„i«-r,  1H89. 

105.  Thia  Artiol*  doo*  not  apply  to  a  time  of  war.  Where,  however, 
officer  of  U.  S.  Volunteers  was  charged  with  forgery,  held  that 
B  iimwntation  of  a  jjropor  warrant  he  oould.  hy  direction  of  the  Sec- 
tary of  War,  l>e  nurrendered  to  the  civil  authorities.  Cards  48.11, 
,  i89S;  4ti44.  .fuly.  mm;  5*11.1.  J.tnmiry.  !S99,  The  Article 
itforbid  the  surrender  in  time  of  war,  but  leaves  the  matter  to 
wtion  of  the  proper  military-  authorities.  Card  -iitlB,  S'-p- 
rr,  ffm. 

100.  It  would  >>e  entirely  proper  to  Hurrender  n  ;M>ldier  to  the  civil 
authontiettona  legal  warrant  fur  u  crime  committe<l  Ix'fore  euli»tment, 
ut  there  it*  no  provision  of  law  for  hi.-*  tra»Kportation  by  the  (iovern- 
I  to  the  plu'v  when'  he  nmy  K-  wunted.     Cardu   187a,  .Vciw/iAw, 
;  47»i,Jutfiu<t.lHMi. 

SIXTIETH  akti<;le. 

I  p]  Ajtj*  pemjn  In  the  iiiilllary  «ervire  ot  the  United  Sut«s  wbo  makw  i-r  isunea 
!•  anjr  eliAm  wptiiut  thi-  tTnitMl  Stattii,  ur  miv  uflircr  thereof,  ktiowint;  micb 
lib*  Uw  or  lnn.iult<nl :  <>r 

n  pr««intj>  t>r  etuum  li>  tip  prvw ut«l  l»  any  i<i.<ni»ii  in  tli«  civil  or  Tuilitary 

nl,  fur  Bi'iiroval  or  payment,  any  i-Uim  ugainM  the  Tniled  Stat««  ur 

r  IhaRuf.  kiiuwiiut  HUi'li  i-taim  tu  Iw  Uim  ur  (ntuluteDt:  ur 

IS]  Wbi)  mtrf*  into  any  >«Ttvmi'nt  or  iiinspinu-y  to  ilcintud  ihr  Unilctl  Atalcs 

by  ntitainioif,  or  ai>linii  'ilheni  Id  obtain,  tlie  allowance  ur  payment  of  any  lalue  or 

fraoJnlrtii  claim',  or 

[4]  Vrtm.  for  the  ptirpow  (.(  olxalning.  or  aiding  ntlicrei  t<i  ntitaln,  the  approva), 

•ikiWaBcv.  or  |ayii»4it  ul  any  tlaiiii  a^itft  the  I'nltMl  KlalM  or  aifltiuM  any  odiuer 

titifvat.   make*  or  um.  or  [inH-iiiv*  or  wlvinw  Ihr  :iiakiiit{  or  tUM  of,  any  writing,  or 

ttthtv  [ia|>(>r,  k»o«inti  the  imiii.'  to  i^iii«in  any  fait*-  or  fraiiilnlent  etst«nient:  or 

(K]  Wbai,  ti>r  \iu-  purpuac  ot  otilaiuiii){.  or  aiiliti)E  olbiftH  to  obtain,  tbe  approval, 

r  paymimi  of  any  rlaim  atfauwl  Ibc  Tnitnl  Siatia  or  any  oiBrrr  Ihrrrnf, 

r  ailvlMv  ttie  tiiakinn  of.  any  oath  to  any  fact  or  Xr>  any  writing 

r,  knunlnjc  nu'h  oath  to  bv  lalw;  or 

^  for  the  iHin>M-  of  olitaining,  or  aiding  otbcra  to  obtain,  the  apiironl, 

r  iiajntH-nt  of  any  i-laitii  aiulnal  the  L'tiltii]  Stalea  or  any  otikvr  iliemot, 

■  or  ailviiieii  tlir  (orKing  or  counl«rfeilin£,  of  any  rig- 

■mil  ll[ilili  aiij  illiiii     I   other  (ajHT,  or  ma-*  t.r  prorurtw  or  ailvixm  the  noo  of, 

•ay  aarli  tigauan.  knonitm  ilie  huih-  to  tu-  fonn-*!  or  cuimtvrfcttvil:  or 

[7]  Wbihhsruwrharvi',  [■■■■rMiim,  ciictii(iy,or<iiulr»lof  anrmiinry  urotbor  prop. 
ny  iri  tlM  UnilMl  retain),  luniipheil  or  tntt-nileal  for  thv  inilllary  Mrrvirv  thereof, 
g)]r  ilalivrta.  or  raiian  to  be  ikliverHl,  t<i  any  pptvotu  haviiiK  aalhority  to 
aiw  tlw  aatnv,  any  amooDt  therv<ot  Iras  than  that  forwhlcfa  hti  rccdTi*aoMtificat« 

li  beiaf  anthoriMil  to  make  or  deliver  any  paper  tvrtifying  Ibo  mvipt  ot 
f  mI  ttw  riiilnl  Kuu*^  tiimlfbi^l  or  inlraidtol  for  tlie  mitllary  M-rriiv 
i^ardaUver*  loaiiyiienou.^ucb  wriliint.  without  havtuiidill  knowle<lir«> 
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of  the  truth  of  the  stateraenta  therem  contained,  and  with  intent  to  defraud  the  United 
States;  or 

[9]  Who  steals,  embezzles,  knowingly  and  willfully  misappropriates,  applies  to  his 
own  use  or  benefit,  or  wrongfully  or  knowingly  sells  or  disposes  of  any  ordnance, 
arms,  equipments,  ammunition,  clothing,  subsistence  stores,  money,  or  other  projwrty 
of  the  United  States,  furnished  or  intended  for  the  military  service  thereof;  or 

[10]  Who  knowingly  purchases,   or  receives  in  pledge  for  any  obligation   or 

.  indebtedness,  from  any  soldier,  officer,  or  other  person  who  is  a  part  of  or  employed 

in  said  forces  or  service,  any  ordnance,  arms,  equipments,  anmiunition,  clothing, 

subsistence  stores,  or  other  property  of  the  United  States,  such  soldier,  officer,  or 

other  person  not  having  lawful  right  to  sell  or  pledge  the  same, — 

Shall,  on  conviction  thereof,  be  punished  by  fine  or  imprisonment,  or  by  such 
other  punishment  as  a  court-martial  may  adjudge,  or  by  any  or  all  of  9aid  penaUiei^ 
And  if  any  person,  being  guilty  of  any  of  the  offences  aforesaid,  while  in  the  military 
service  of  the  United  States,  receives  his  discharge,  or  is  dismissed  from  the  service, 
he  shall  continue  to  be  liable  to  be  arrested  and  held  for  trial  and  sentence  by  a 
court-martial,  in  the  same  manner  and  to  the  same  extent  as  if  he  had  not  received 
such  discharge  nor  been  dismissed. 

107.  The  oflfence  known  as  the  duplicating  of  pay  accounts,  where  it 
involves,  as  it  generally  does,  a  presenting  or  a  causing  to  be  presented 
of  a  false  or  fraudulent  claim  against  the  United  States,  is  properly 
chargeable  under  this  Article.  XXXVII,  366,  February,  1876;  XLII, 
569,  March,  1880. 

IM.  When  an  officer  who  had  been  sentenced  to  forfeit  all  pay  due, 
but  whose  sentence  had  not  yet  been  approved  or  published,  presented 
pay  ac(^ounts  to  the  paymaster  for  his  pay,  and  received  the  amount  of 
the  same;  held  that  he  was  not  triable  for  the  offence  of  presenting  a 
fraudulent  claim  under  this  Article.     X,  609,  November^  1864.. 

109.  Where  a  soldier,  in  order  to  procure  his  discharge  from  the 
service  and  the  payment  thereupon  of  a  considerable  amount  not  in 
fact  due  him,  forged  the  name  of  his  commanding  officer  on  a  discharge 
paper  and  a  "final  statement"  paper,  and  presented  the  same  to  a  pay- 
master; hM  that  he  was  chargeable  with  offences  defined  in  the  2d, 
4th  and  6th  paragraphs  of  this  Article.     XXVIII,  668,  June,  1869. 

110.  Where  an  officer,  by  collusion  with  a  contractor,  who  had  con- 
tracted for  the  delivery  of  military  supplies,  received  for  a  pecuniary 
consideration  from  the  latter  a  less  amount  of  supplies  than  the  United 
States  was  entitled  to  under  the  conti-act,  while  at  the  same  time  giving 
him  a  voucher  certifying  on  its  face  the  delivery  of  the  whole  amount, — 
held  that  such  officer  was  chargeable  with  an  offence  of  the  class  defined 
in  the  8th  paragraph  of  this  Article.     XXXV,  206,  Feb7^iary,  1876. 

111.  In  fi-aming  a  charge  under  this  Article  of  knowingly  and  wil- 
fully  misappropriating,  &c.,  public  funds,'  it  is  not  necessary  to  allege 


able 


^The  words  in  italics  were  added  by  act  approved  March  2. 1901. 

»  "All  money  lawfully  in  the  hands  of  a  public  officer  and  for  which  he  is  account- 

>le,  is  money  of  the  United  States.       Lnited  States  i\  Watkins,  3  Oranch  C.  C,  441. 
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&11  intent  to  defraud  the  United  States.  It  is  the  act  of  the  misappro- 
priation described  itself  which  constitutes  the  oflfence,  irrespective  of 
the  purpose  or  motive  of  such  act.  V,  41^8,  Decem7je7\  1S63:  XXIII, 
T7-81,  June,  1S66. 

112.  Where  an  ofBcer  of  the  Quartermaster  Department  used  teams, 
tools,  and  other  public  property,  in  his  possession  as  such  officer,  in 
erecting  buildings,  &c.,  for  the  benefit  of  an  association,  composed 
mainly  of  civilians,  of  which  he  was  a  mem}K?r;  held  that  he  was  prop- 
erly chargeable  with  a  misappropriation  of  property  of  the  United 
States.  X,  664,  December^  ISGJf,,  And  similarly  held  of  a  loaning  by 
such  an  officer  of  public  property  (corn)  to  a  contractor,  for  the  pur- 
pose of  enabling  him  to  fill  a  contract  made  with  the  United  States 
through  another  officer.*  XXIX,  26,  June,  1S69.  The  fact  that  a 
practice  exists  in  a  post  or  other  command  of  making  a  use  (not 
authorized  by  regulation  or  order)  of  government  property  for  private 
purposes,  or  of  loaning  it  in  the  prospect  of  a  prompt  return,  can  con- 
stitute no  defence  to  a  charge  for  such  act  as  an  oflfence  under  this 
Article.  Such  practice,  however,  if  sanctioned,  though  improperly, 
V  superior  authority,  may  be  shown  in  evidence  in  mitigation  of 
sentence.     XXIX,  189,  August,  1S69. 

US.  The  offence  of  stealing,  indicated  in  the  9th  paragraph  of  this 
Article,  consists  in  a  larceny  of  ''  property  of  the  United  States  fur- 
nished or  intended  for  the  military  service."  Except  in  time  of  war 
(see  Fifty-eighth  Article),  larceny  of  other  property  can  be  charged 
^^  a  military  offence  only  when  cognizable  under  Art.  62,  as  prejudic- 
ing good  order  and  military  discipline.  See  Sixty-second  Article. 
114.  Sec.  5494,  Revs.  Sts.,  provides  that  the  refusal  of  any  person 
charged  with  the  disbursement  of  public  moneys  promptly  to  transfer 
^r disburse  the  funds  in  his  hands  "upon  the  legal  ret^uirement  of  an 
authorized  officer,  shall  be  deemed,  upon  the  trial  of  any  indictment 
^nst  such  person  for  embezzlement,  as  j>run^f  J(/cf\'  evidence  of  such 
^Dibezzlement."  Applying  this  rule  to  a  military  case,  it  is  clear  that, 
^D  the  event  of  such  a  refusal  by  a  dis!)ursing  officer  of  the  army, 
^he  burden  of  proof  would  be  upon  him  to  show  that  his  proceeding 
^^  justified,  and  that  it  would  not  ))e  for  the  prosecution  to  show 
^hat  had  become  of  the  funds.  So,  where  an  acting  commissary  of 
subsistence,  on  l)eing  relieved,  failed  to  turn  over  the  public  moneys 
^D  his  hands  to  his  successor,  or  to  his  i)ost  commander  when  ordered 
^do  80,  or  to  produce  such  moneys,  exhibit  vouchers  for  the  same,  or 
otherwise  account  for  their  use,  when  so  rec^uired  by  his  department 
commander;  held  that  he  was  properly  charged  with  and  convicted  of 

*  Compare  case  in  G.  C.  M.  O.  46,  Ildqrs.  of  Aniiy,  1S()9. 
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embezzlement   (the  embezzlement  now  prohibited   by  this  Article). 
XXII,  548,  June,  1867. 

115.  Where  a  quartermaster  used  temporarily  with  his  private  car- 
riage a  pair  of  government  horses  in  his  charge;  hdd  that  he  was  not 
properly  chargeable  with  embezzlement,  but  with  the  offence  (now 
under  this  Article)  of  knowingly  applying  to  his  own  use  and  benefit 
property  of  the  United  States,  furnished  for  the  military  service.  IV, 
421,  December,  1863. 

116.  The  mimjpjpropriation  specified  in  the  Article  need  not  be  an 
appropriation  for  the  personal  profit  of  the  accused.  The  words  "to 
his  own  use  or  benefit,"  qualify  only  the  term  ** applies.''  XXIII, 
77,  June,  1866. 

117.  Held  that  under  the  concluding  provision  of  this  Article,*  a 
soldier  might  be  brought  to  trial  for  an  offence  of  the  class  specified 
therein,  while  held  imprisoned,  after  dishonorable-  discharge,  under 
a  sentence  imposed  for  another  offence,  provided  of  course  the  two 
years'  limitation  of  Art.  103  had  not  expired.  XXXI,  34,  NiovenibeTj 
1870;  1.  673,  July,  1883. 

118.  In  view  of  the  words,  '4n  the  same  manner,"  employed  in 
the  last  paragraph  of  this  Article,  considered  in  connection  with  the 
77th  Article  and  Sec.  1658,  Rev.  Sts.,  held  that  a  volunteer  or  militia 
officer  or  soldier  could  be  tried,  after  his  discharge  from  the  service, 
for  a  breach  of  this  Article  committed  while  in  the  service,  only  by  a 
court  composed  in  the  one  case  of  other  than  regular  officers  and  in 
the  other  of  militia  officers.  XIX,  670,  July,  1866;  XXVI,  166, 
JVavemher,  1867. 

119.  In  charging  embezzlement  under  this  Article,  it  is  not  necessary, 
if  the  fact  sufficiently  appears  from  other  allegations,  to  aver  in  terms 
in  the  specification  that  the  money  or  property  was  "furnished  or 
intended  for  the  military  service  of  the  United  States."  XLVII,  476, 
Sej)tei)iber,  1884,. 

120.  Repeated  false  statements  of  the  accused  relative  to  the  public 
moneys  for  which  he  was  accountable  arc  competent  evidence  going  to 
sustain  a  charge  of  embezzlement  under  this  Article.  XLVU,  476, 
Septeinhtr,  188J!f.. 

121.  The  application  or  operation  of  this  Article  is  in  no  manner 

^  Whether  this  provision,  in  subjecting  officers  and  soldiers  discharged,  mustered- 
out,  &c.,  and  become  ciriliam,  to  trial  by  court  martial  in  the  same  manner  as  if  they 


in  fact  relied  upon,  as  giving  iurisiiiction,  in  but  a  small  number  of  cases  even  during 
the  war,  and  since  that  period  the  excei)tional  jurisdiction  conferred  has  been  rarely 
taken  advantage  of.     See  §  1931,  and  note  to  §  1031,  post. 
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Kffwtod  by  the  enactment  of  Murch  3,  1S75,  c.  1+4,  constituting 
ptnbpxzlefDpnt  of  public  property  a  felony  and  makiag  it  tria)>Io  hy  a 
r.  S.  Miurt,  sufh  «'t  being  a  purely  mil  wtatute.     XLVl,  IM,  ./w/y, 

US.  Where  an  officer,  for  the  purpose  of  obtaininj;  the  aIlowAuc« 
of  8  fraudulent  claim  uguinxttbe  United  StHU-fi,  wilfully  iiiduit'diinother 
ti>  niake  lo  the  I'nited  States  n  leawi  of  preniiftes  for  puhlie  iwo,  con- 
taJaiti);  a  falNO  and  fraudulent  xtalviiicnt,  fu^/d  tbut  bu  v/nn  cbarj^ouble 
with  an  offence  of  the  cUkh  Hpecified  in  the  4tb  paragraph  of  this 
Article.     42,  IKO,  Jul;/.  ISOO. 


SIXTYKIHST  ARTICLE. 


ml  «  gmll<>[na& 


US.  To  con!<titut44  nn  offenco  under  this  Article,  the  c-onduct  need 
not  bo  "MtindaloiM  and  infiiniouH,"  TboM:  wonU,  contained  in  the 
llpnal  article  of  1775,  were  droppe<i  in  the  fomi  adopted  in  1806. 
ifl  it  tyuimtiiii  tluit  the  act  should  coniproniii<c  the  himor  of  tb«  offi- 
It  iet  only  iiPccMnary  that  tbo  conduct  should  be  such  a;^  Im  at  once 
ful  or  dii>rc:piitMblo  and  manifestly  unl^etitting  Nilb  an  officer 
tbeamiynnda  g«-ntlenian.'  An  act,  however,  which  iHonlynlightly 
rvdilablc  in  not,  in  pnictire,  made  the  nubjvet  of  a  cbargo  under 
Article.  The  Article,  in  making  the  punishment  of  dii^miwMl 
'ntire  in  all  caM.'«,  evidently  contcmphileH  that  the  conduct,  white 
itting  the  party  for  the  Hociety  of  men  of  a  itcrupuloUH  scnnQ  of 
irr  and  honor,  »>lmll  exhibit  him  aa  unworthy  to  bold  a  commU* 
in  th«  army.  U,  63,  Mireh^  1863. 
U4.  Knowingly  making  t(.i  a  superior  a  false  official  report  Uid 
dkarg<nibl«  under  this  Article.  I,  3<15,  fh-toher,  W6V;  XXHl,  123, 
An^fi.  //ftW.  So  of  a  di'li1»enil«!ly  fal.-»o  official  wrtifimte  a^  to  the 
truth  or  comH-tncjw  of  an  official  voucher,  roll,  n?tum,  &c.  XX\TI, 
OHfJ-cr.  t-'<6S.  .^1  of  nnr  delilterately  faUe  official  statement, 
'a  or  verlxil.  of  n  material  cbunu'ter.  XXVH,  1:23,  mipra.  So, 
rWre  an  officer  <-auM-d  the  jiergeant  of  the  guard  tn  enter  in  the 
ynud  book  a  falw  official  report  that  he  (the  officer)  bud  duly  vixited 
the  gnard  at  certain  bount  an  officer  of  the  day  (when  be  had  in  fact 
■BtJp—  ao),  and  tltcn'iipon  biinnelf  rdgncd  Much  report  and  Hubmitted 

LpvuLntthelllwiiri.  1M7. 

gVol  tbe  amiv  ix  Uiiiinl  \\y  Ihc^  Uw  to  )«  a  Kmlleinan,"  Allv.  tim. 
hpUw.'llS.ll".'  Sr«.IrfiiiiIi<>nst>r[NUtial'lpeniUuiuoftl)BdNHi<(uflenraa 
h  hj  tUa  Anii-lr,  in  <i.  ri.  U,  JUniv  of  Uu*  I'bbninac,  IMM;  do.  2U,  DirpL 

\,  IMK;  ilaT,  nif>t.o(tlMl.akM.  ISTi:  G.  C  SL  O.  <»,  D(n<L  (•(  the  EaM, 

UTD;  d&  41,  llilqn.  of  Jutay,  1B7U.    See  alM  U.  0.  U,  D«i>t  of  tb«  £mI,  lOM. 
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it  to  his  post  commander;  held  that  his  conduct  was  chargeable  as  an 
offence  under  this  Article.     XLII,  585,  April^  1880. 

125.  The  following  acts,  committed  in  a  particular  case,  hdd  to  be 
offences  within  this  Article: — preferring  false  accusations  against  an 
officer;  attempting  to  induce  an  officer  to  join  in  a  fraud  upon  the 
United  States;  attempt  at  subornation  of  perjury.  XXVII,  436, 
Deceinher,  1868. 

126.  An  attempt,  by  corrupt  means,  to  induce  an  officer  to  give  a 
vote,  as  a  member  of  a  post  council  of  administration,  in  favor  of  a 
particular  candidate  for  the  tradership  of  the  post,  held  properly 
charged  under  this  Article.     XXXVIII,  671,  July^  1877. 

127.  Held  that  a  surgeon  who  appropriated  to  his  own  personal  use, 
and  to  that  of  his  private  mess,  food  furnished  by  the  Government  for 
hospital  patients,  was  guilty  of  an  offence  under  this  Article.  II,  33, 
Felyruary^  1863. 

128.  The  violation  by  an  officer  of  a  promise  or  pledge  on  honor, 
given  by  him  to  a  superior — in  consideration  of  the  withdrawal  by  the 
latter  of  charges  preferred  for  drunkenness — that  he  would  abstain  for 
the  future,  or  for  a  certain  period  from  the  use  of  intoxicating  drink; 
held  chargeable  under  this  Article.  XXVII,  297,  October,  1868; 
XXIX,  151,  Arigusf,  1869. 

129.  Where  an  officer  appeared  in  uniform  at  a  theatre  drunk,  and 
conducted  himself  in  such  a  disorderly  manner  as  to  attract  the  atten- 
tion of  officers  and  soldiei's  who  were  present,  as  well  as  the  audience 
generally;  held  t\mt  he  was  properly  convicted  of  a  violation  of  this 
Article.  "^  XXV,  479,  April,  1868.  " 

130.  Engaging,  when  intoxicated,  in  a  fight  with  another  officer,  in 
the  billiard  room  at  a  post  trader's  establishment,  in  the  presence  of 
other  officers  and  of  civilians,  held  in  the  particular  case,  an  offence 
within  this  Article.  XLII,  478,  January,  1880.  So  held  of  an  engag- 
ing in  a  disorderly  and  violent  altercation  and  fight  with  another 
officer  in  a  public  place  at  a  military  post  in  sight  of  officers  and 
soldiers.  XXVII,  035,  Ajfril,  1869.  So  heldoi  an  exhibition  of  him- 
self by  an  officer,  distinguishable  by  his  uniform,  in  a  public  place,  in 
a  grossly  drunken  condition.     XXXVIII,  140,  Juhj,  1876. 

131.  Gambling  with  enlisted  men  (in  a  public  place  in  this  case),  held 
an  offence  within  this  Article.'  XXXVII,  127,  ^Farch,  1873.  And 
so  of  visiting  in  uniform  a  disreputable  gaml)ling  house  and  gambling 
with  gamesters.     XLII,  033,  May,  1880. 

132.  To  justify  a  charge  under  this  Article,  it  is  not  necessary  that 
the  act  or  conduct  of  the  officer  should  })e  immediatelv  connected  with 
or  should  directly  affect  the  military  service.     It  is  sufficient  that  it  is 

*To  the  same  effect,  as  an  early  precedent,  see  (r.  0. 1,  War  Dept.,  1847. 
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mutmltf  wronff  itnd  of  riuch  a.  ituiure  that,  wtiilo  (tinhonoriti^  or  dU|;ra- 
cinifliiiiiutK^titlomati.  it  compruuiise^thbchanictorHnclpueitioniwan 
offiwr  of  tho  arniv.     V,  14S,  Ochii^,  IS63;  XXIV,  555,  May,  }S67; 

xxvifi.  trnt.  ./„,i^,  ma. 

133.  Thun,  though  a  iiipm  neglect  on  the  part  of  an  officer  to  iwtisfy 
hbi  iirivato  pecutiiary  oliUjnitions  will  not  oi-dinunly  furnish  uufGriont 
Ip-mind  for  riiarges  a^fainitt  him  {XXVI,  551.  May,  ISGS),  yet  where 
tbr  df'U  has  U-pn  dlthonuraltly  incurred.— as  whero  money  lia»  f>eon 
homiwed  under  false  proinisea  or  rppresentations  an  to  payment  or 
•ecurity.  or  where  the  non-payment  haa  been  nwonipaniod  hy  »uch 
rlrruunttaocvH  of  fraud,  dweit,  M*a»ion,  denial  of  indcbtedncsss,  &c..  as 
lo  amount  to  diiihonoruhle  conduct, — the  i-ontinucd  non-))aytnonl,  in 
coanef-lion  with  the  fact*  or  circumstaDce*  rendering  it  dishonorable, 
may  properly  l>e  deemed  to  eonstilute  an  offence  (chargeable  under 
ihii  .VrtJele.'  XUl,  425.  FtW<tary,  ISGS;  XXIII,  5tii,  July,  1867; 
XXVll.  4W»,  l/.^m/MT.  /JW«,-  XXVIII.  32H,  January,  im9;  XXIX, 
:itl>.  A'lifHxI.  W&9;   XXXIV.  8f)7.  June.  ll<7J. 

IM.  Where  an  offieer.  in  payment  of  a  debt,  gave  hiw  irheek  upon  n 
bwik.  wprei^ntjiig  at  the  i«me  time  that  ho  had  funil*  then-.  wh<-ii  in 
fact,  as  lu<  was  well  aware,  he  liad  none;  held  that  ho  wa*i  amenable  to 
aHiargo  under  thi»  Artirle.    XUl,  ^^7,  January,  JiiOo. 

US.  Neglet-l  or  refusal  to  pay  honeht  debt*  may  constitute  an  offence 
uulrr  thid  ArticU'.  when-  «o  rei>eutwi  i»r  p«>riti»tont  an  to  furnish  rnuton- 
ahle  ground  for  inferring  that  the  officer  designw  or  desires  to  avoid,  or 
indolinitely  defer,  a  w'ttlement.  This,  espei'tally,  where  thw  debt**  are 
da«  to  mJiiifr»  tor  money  iKirrowed  from,  or  held  in  trust  for.  thom. 
XXI,  iiai,  .K-/tU»J*^,  I860,-  XLII,  U,  .Vo'vw/*r-r,  187-i. 

U8>  An  indiffemipe  on  the  part  of  an  officer  to  hU  pecuniary  obli- 
gatiooft,  of  MO  marked  and  inex<-u»ahle  a  <-bara<-ter  an  to  induce  repeated 
iant  enmplaintii  lu  hi»  military  communder  or  the  Secretary  of  War  by 
hi>  rrvditont.  an<l  to  bring  discredit  and  scandal  upon  the  military 

f,  A<V(/  to  constitute  an  (»ffcnce  within  the  purview  of  tiiu 
.'  xxin.seti,  J^Uy,  m?. 
^^bere  certain  officers  of  a  colored  r«^ment  made  a  practice  of 
__ „ 


t  nnl  Ijy  n 


n-martial.  un>l«r  thi*  Article  for 

_ Ifiivn,  enliMnl  men.  jHwt  trwim 

' :'  iii-ral  Ordovof  thp  War  Ihrpt.,  anil  Hcliini. 
.1  ..[  1H<»:  do.  I.S.«I  IHrit;  il«.  17,  u(  1871;  do. 

_ _  . -/,.v..Si*,o(187H;  <i.).'ift.o/1875;  do.l00.o(1876; 

da4dtiil«r;;<la.3ll,12*,ul  Ine^,  du.ai,  nf  tKAT;  iIk.  M.  ol  1IW8;  do.  20,  ut  1800;  do. 
l;•Mflm:4ft.«,«Ma^ol  l«ttt:do.U,<.riHM;  do. :M, of  IHtM;  <!». .tS, of  l«<Nl,  and 
4D.S,alM«.    Itarbribbpppoedi-uUfavJainMiCWrtii Martial  (CVillertlon.  Clianpw, 

4fc  >.  yp.  Ml.  iBB^  tiaTeiMn.  SM.  707.  ras. 

*M.  Ml  tlMn)li>(<rI  tA  IhiMtminnlainUi,  lh«  nnnknr,  ImumI  lUiKiiuilly  frum  Uia 
War  Il«t«ftn>«il  (A.  ti.  <>,).  iKi  FrU.  ».  1H73.  hi  whkli  the  Svcrvury  of  War 
"tWinw*  him  itilm(><iti  tn  Iviita  bi  trial  bv  ennrt-oiarlisl,"  unilnr  llie  6l>t  Article  lA 
V^*'aBywflk«r  who.  alter  itiw  nolic«-.  xKall  (all  tu<|uift  ntch  cUinui  aKMiwt  him." 
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loaning  to  men  of  the  regiment  small  amounts  of  money,  for  which 
they  charged  and  received  in  payment  at  the  rate  of  two  dollars  for 
one  at  the  next  pay  day;  hdd  that  they  were  properly  convicted  of  a 
violation  of  this  Article.  XXTTT,  260,  October,  1866;  XXIV,  72, 
Decemhet,  1866, 

138.  Held  that  a  continued  neglect,  without  adequate  excuse,  to  sat- 
isfy a  pecuniary  obligation  long  overdue,  after  specific  assurances 
given  of  speedy  payment,  was  a  dishonorable  act  constituting  an 
offence  under  this  Article.^     59,  261,  May,  1893. 

139.  Where  an  officer  stationed  in  Utah  was  married  there  by  a  Mor- 
mon official  to  a  female  with  whom  he  lived  as  his  wife,  although  hav- 
ing at  the  same  time  a  legal  wife  residing  in  the  States;  luild  that  he 
might  properly  be  brought  to  trial  by  general  court  martial  for  a  vio- 
lation of  this  article.  XXITT,  164,  Augvst,  1866.  So  held  of  an 
officer  who  committed  bigamy  by  publicly  contracting  marriage  in  the 
United  States,  while  having  a  legal  wife  living  in  Scotland  whom  he 
had  abandoned.     XLU,  98,  January,  1879. 

140.  Abusing,  assaulting,  and  beating  his  wife  by  an  officer  hdd 
chargeable  as  an  offence  under  this  Article.     XXXI,  400,  May,  1871. 

141.  The  institution  by  an  officer  of  fraudulent  proceedings  against 
his  wife  for  divorce,  and  the  manufacture  of  false  testimony  to  be 
used  against  her  in  the  suit,  in  connection  with  an  abandonment  of  her 
and  neglect  to  provide  for  her  support,  held  to  constitute  "conduct 
unbecoming  an  officer  and  a  gentleman  "  in  the  sense  of  this  Article. 
XLUI,  21,  October,  1879;  L,  392,  431,  Jurie,  1886.  Similarly  hdd 
with  respect  to  failure  on  the  part  of  an  officer  to  support  his  wife  and 
children  without  adequate  excuse  therefor.     59,  348,  May,  1893. 

142.  According  to  the  accepted"  principle  of  interpretation,  by  which 
Articles  of  War  enjoining  a  specific  punishment  or  punishments,  are 
held  to  be  in  this  particular  both  mandatory  and  exclusive,  no  sentence 
other  than  one  of  simple  dismissal  can  legally  be  adjudged  upon  a  con- 
viction under  this  Article.  A  sentence  which  adds  to  dismissal  any 
other  penalty  or  penalties — as  disqualification  for  office,  forfeiture  of 
pay,  imprisonment,  &c.,  is  valid  and  operative  only  as  to  the  dismissal, 
and  as  to  the  rest,  should  be  formally  disapproved  as  being  unauthorized 
and  of  no  effect.  IV,  283,  October,  1863;  IX,  672,  October,  186^;  XI7, 
330,  March,  1865. 

143.  The  use  of  abusive  language  toward  a  commanding  officer  may 
constitute  an  offence  under  this  Article.  But,  both  as  a  matter  of  cor- 
rect pleading,  and  because  the  20th  Article  authorizes  a  punishment 

*See  the  recent  ruling  to  a  similar  effert  In'  the  Supreme  Court  in  Fletcher  v.  U.8.» 
148  U.  S.,  84, 91-92;  also  the  same  case  in  2(5  Ct.  Cls.,  541. 
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Imw  thnii  itl-'iniMMal,  the  laDgiia);t<  should  Ih<  .-m>  particularizcHl  aK  U>  show 
lint  it  cun^ti(ut^><l  nil  ulIoncL-  mure gnivi.-  timii  the im-ro  t1ii«n>j«iH-<'t  whkh 
U  tbo  nuhjoct  of  the  latter  Article.  A  lipecilicatioii  not  thufs  -letting 
forth  nntl  I'bnrHctvrixiii};  Uic  ppillicU  or  words  ompIoyiHi  will  b«  fiih- 
JRCl  to  a  uiotiuD  to  make  detinito  or  mrike  out.     LVl,  fS'i,  Srjttfmher, 


r  BMti 


144.  The  mere  acr>eptniice  by  an  officer  of  rampeasatioa  from  private 
pftttioH  (<-tviliAn!i>>  whom,  br  pi'niii:*!«ion  of  bis  i<u|M'ri<>r,  he  asaUtn  in  a 
private  aadertaking,  thou|;rh  it  may  l>e  an  indelicate  avt,  ia  not  an  offence 
under  ihi"  Articlo.  Of  (he  proprioty  of  mifh  i-onduct  an  officer  niiLTit 
iudffc  for  hinisplf.     68.  A-i-i,  Mnnh.  'ifi'J-^;  53.  25,  March.  IS'JH, 

lift.  The  duplication  of  a  "pay  a4'count."'  or  claim  for  monthly  pay, 
i»  always  an  oltence  uiidfr  thin  Article.  Il  in  no  defence  that  tlic  trunx- 
fer  was  made  bcfon^  tlie  \m\  was  nctually  du*'  and  jraj-able,  «',  r.  Iwfore 
ifatf  pnd  of  tliQ  month.  While  isnch  n  trunHfcr  may  )w  inoperative  in 
Ti«'Wof  par.  144<>,A.  K.  {IS'mnf  l>:io).'insofarn.-4that  the  Government 
may  n-fu^'  to  recotruijw  it.  it  Xr*  valid  as  between  the  officer  gnd  thi- 
party,  and  (o  allow  the  former  to  nhelt«r  himoelf  behind  the  reguhition 
would  Ix^  lo  permit  him  to  take  advanUt^e  of  hit  own  wrongful  and 
^fa»ndulcnt  act.  51,  37'l,  J,if<f>ry.  JS!)'J-  50.  45.  October,  IH91. 
^LmB.  Tbe  rt^ulatiun— par.  144*).  A.  K.  (18lH>  of  IVJtd)'— du«-»  not 
^^MOme  to  invalidate,  an  IWween  tli*«  |>artie.i.  a  trannfer  made  or  dated 
^HUare  the  Wt  day  of  the  month,  nor  could  it  do  so.  Nor,  though 
tlie  money  may  not  be  payable  thereon  by  the  paymai<ter.  Ls  the  offence 
uf  tbe  offii-vr.  under  thin  or  the  tKHh  Article,  luiy  the  lew.  An  officer 
ba*  no  right  to  preM<nt  for  payment  and  procure  to  Ite  paid  to  him- 
«tf  ■  pay  account  of  which  a  duplicat^K  remain'*  outstanding  in  tJic 
hantb  of  a  inma  jUlf  tranHferee.  Tbe  latter  ban  an  eipiitaMe,  if  not  a 
liKkl.  claim  li>  the  pay,  and  thi*  claim  i-an  not  l>o  igimred  by  the  offi- 
cer without  dishonor.  Moreover  an  officer  of  the  Anny  hat  no  right 
to  plare  the  military  authonlie.i  in  tlie  po»itJon  of  tliu.->  refusing  to 
pajr  ft  h"niji<ff  holder  of  a  draft  upon  the  Treasury.  Such  an  act  com- 
pntolMw  and  dixreditM  the  United  .State.-*  and  the  (iovernment,  and  is 
Mpfrially  an  ollence  in  a  public  officer.  60.  UIU,  A'"tvmkr,  JS91. 
MT-  It  in  no  defence  whatever  to  u  cbarge  under  tbi>i  Article  tliat 
tbtj  d«to  of  the  refusal  by  the  United  .States  to  pay  Uui 
of  a  dapUcated  roucber  and  tbe  date  of  the  arraignment  of 
tttoOoerorof  the  Mr^'ice  of  tho  charge'-,  tho  money  due  biLi  lH.t.>M 
pud,  or  aoaiehoir  wcore*]  or  uutde  good  to  the  nHsigiiee,  or  that  he 
ha*  bem  Indumd  to  witbdniw  or  "U-iiend  hijt  claim  againxt  the  officer.' 
801  45.  Octaier,  ISO  I. 

■  A  R.  i«;oiiwi. 

••w^  tbe  niMUlM  »f  Uw  rvrlnwfna  Mttbarity  in  lb*  amm  pulilbbcd  In  O.  O.BLO. 

■  ■I  ItnMaiMlUtiMmS. 
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IS 


IXTY-SECOND  ARTICLE. 


All  crimes  not  capital,  and  all  disorders  and  neglects,  which  officers  and  aoldiere 
may  be  guilty  of,  to  the  prejudice  of  good  order  and  military  discipline,  though  not 
mentioned  in  the  foregoing  Articles  of  War,  are  to  be  taken  cognizance  of  by  a  gen- 
eral or  a  regimental,  garrison,  or  field-officers*  court-maitial,  according  to  the  nature 
and  degree  of  the  offence,  and  punished  at  the  discretion  of  such  court 

148.  The  word  ''  crimes  "  in  this  Article,  distinguished  as  it  is  from 
''  neglects"  and  ''  disorders,"  means  military  offences  of  a  more  serious 
character  than  these,  including  such  as  are  also  civil  crimes — as  homi- 
cide, robbery,  arson,  larceny,  &c.  "Capital"  crimes  (i.  e.  crimes 
capitally  punishable),  including  murder,  or  any  grade  of  murder 
made  capital  by  statute,  can  not  be  taken  cognizance  of  by  courts  martial 
under  this  Article.  I,  473,  Deceniher,  1862;  VII,  429,  465,  March 
and  April,  1861^;  XI,  176,  Nm)ember,  1861^;  XXIX,  257,  September, 
1869;  XXXII,  478,  522,  April,  1872;  XXXIV,  350,  447,  July  and 
Septemler,  1873;  XXXV,  385,  September,  187^;  XXXVI,  364,  AprU, 
1875;  XLI,  50,  NoveniJber,  1877.  A  crime  which  is  in  fact  murder, 
and  capital  by  statute  of  the  United  States  or  of  the  State  in  which 
committed,  cannot  ))e  brought  within  the  jurisdiction  of  a  court- 
martial  under  this  Article,  by  charging  it  as  "manslaughter,  to  the 
prejudice,"  &c.,  or  simply  as  "  conduct  to  the  prejudice,"  &c.*  If  the 
specification,  or  the  proof,  shows  that  the  crime  was  murder  and  a 
capital  offence,  the  court  should  refuse  to  take  jurisdiction,  or  to  find 
or  sentence.  If  it  assume  to  do  so,  the  proceedings  should  be  disap- 
proved as  unauthorized  and  void.  XXXIII,  155,  July,  1872;  XXIXTV, 
250,  May,  1873;  XLII,  451,  Deceinher,  1879. 

149.  The  term  ''to  the  prejudice  of  good  order  and  military  disci- 
pline," qualifies,  according  to  the  accepted  interpretation,  the  word 
''crimes"  as  well  as  the  words  "disorders  and  neglects."  Thus,  the 
crime  of  larceny  (sometimes  charged  as  "theft"  or  "stealing")  is 
held  chargeable  under  this  Article,  when  it  clearly  affects  the  order 
and  discipline  of  the  military  service.  Stealing,  for  example,  from  a 
fellow  soldier  or  from  an  officer  (or  stealing  of  public  money  or  other 
public  property,  where  the  offence  is  not  more  properly  a  violation  of 
Art.  60)  is  generally  so  chargeable.  XXIV,  441,  Aj)ril,  1867;  XXVI, 
23,  439, 487,  Septemher,  1867,  to  Ifarch,  1868;  XXXVI,  214,  January, 
1875;  XXXIX,  47,  Deceniher,  1876.  And  so  of  any  other  crime  (not 
capital),  the  commission  of  which  has  prejudiced  military  discipline. 
As  for  example,  manslaughter  (or  homicide  not  amounting  to  murder — 

*  See  this 
in  his  action 

lar  rulings  ii.  . ,  _-,-    ,  ..,  _., , , 

do.  104,  Army  of  the  Potomac,  1862.     As  U>  the  jurisdiction  of  cx)urts  martial  in  caaes 
of  murder,  &c.,  in  time  of  war ^  see  Fifty-eighth  Article. 
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see  §  148,  afitr)  of   a  soldier  (XXV,  51»-2,  Jftm',  JSC8;  XXXI,  87, 

Decrmhvr.  1870;  27s,  ApnK  1871;  XXXIII.  155,. A///,  187^;  XXXVI, 

6ti7,  SrpteiHhi't\  1875:  XXXVII,  38(»,  ^farrh.  1870;  XLh  188,  Apr!/, 

1S78):  assault  with  intent  to  kill  ii  fellow  .soldier  (XXVII,  587,  054, 

ifareft  and  Mcff/^  1800):  for«:erv  of  the  name  of  a  disbursing  or  other 

military  officer  to  a  government  cheek  or  draft  (XXIX,  801),  OcUibtn\ 

1SC9);  or  forgery  of  an  officer's  name  to  a  check  on  a  hmk  (XXXII, 

6i3,  May  J  187 J)  whether  or  not  anything  was  in  fact  lost  by  the  (tov- 

ernment  or  the  l>ank  or  officer;  forgery  in  signing  the  name  of  a  fellow 

foldier  to  a  certificate  of  indebtedness  to  a  sutler  (IX,  328,  Jn/t/^  180.^); 

or  to  an  order  on  a  paymaster  (XLII,  502,  March^  1880):  em})ezzlement 

or  misappropriation  of  the  property  of  an  officer  or  soldier.     XXXIX, 

•201.  OdrJ,ef\  1877. 

150.  IIM  that  for  an  officer  to  print  and  publish  to  the  army  a  criti- 
^\m  uix)n  an  official  report,  made  by  another  officer  in  the  course 
of  his  duty  to  a  common  superior,  charging  that  such  report  was 
erroneous  and  made  with  an  improper  and  interest<»d  motive,  was 
pravely  unmilitary  conduct  to  the  prejudice  of  good  order  and  mili- 
tary discipline.  An  officer  who  deems  himself  wronged  by  an  official 
act  of  another  officer  should  prefer  charges  agiiinst  the  latter  or  appeal 
for  redress  to  the  proper  sui)erior  authority.  He  is  not  permitted  to 
report  to  any  form  of  jynbUcntifm  of  his  strictures  or  grievances. 
XXXIX,  431,  Fvhruanj^  1878,  So  Itrhl  that  for  an  officer  to  publish 
or  allow  to  V>e  published  in  a  newspapiM*  of  general  circulation,  charges 
and  insinuations  against  a  brother  officer  by  which  his  charactci"  for 
^•onra^e  and  honesty  is  aspersed  and  ho  is  held  up  to  odium  and  ridi- 
cule iwfore  the  armv  and  the  communitv — was  a  highlv  unmiiitarv 
proceeding  and  one  calling  for  a  serious  punishment  u])on  a  conviction 
Glider  this  Article,  and  this  whether  or  not  the  chargcvs  as  published 
^ere  true.     XLII,  2s4.  JA///,  187U, 

151.  A  crime,  disorder,  or  neglect,  cognizable  under  this  Article, 
'nay  |)e  eharged  either  by  its  name  simply,  as  "larceny,''  *'drunken- 
^^-^r  "'neglect  of  dutv.''  &c. :  or  bv  its  name  with  the  addition  of 
the  words,  "to  the  prejudice  of  good  order  and  military  discipline;" 
''r simply  as  "conduct  to  the  prejudice  of  good  order  and  military 
^'i>cipline:''  or  as  "violation  of  the*  tt^d  Article  of  War/'  It  is  innna- 
t^rial  in  which  form  the  charge  is  <»x pressed,  provided  the  specifica- 
tion sets  forth  facts  <'onstituti ng  an  act  prejudicial  to  good  order  and 
militar}' discipline.  VII.  4S5,  JA//v//,  /w;,-  IX,  :J2S,  Manlu  ISO'i; 
XL  228,  T)truHhn\  18(j\;  XXVIII,  4s<;,  Apr:!.  ISGU.  Whenever  the 
^'har^e  and  spc»citicati()n  fakrn  fof/cf/tf  r  UMikr  out  a  stateuHMit  of  an  act 
clearly  thus  prejudicial.  &c.,  the  pleading  will  be  regarded  as  sui)stan- 
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tially  suflScient  under  tliis  general  Article.     XVI,  316,  551,  June  and 
Septcmher^  1865. 

152.  A  charge  of  ''conduct  to  the  prejudice,"  &c.,  with  a  specitica- 
tion  setting  forth  merely  trials  and  convictions  of  the  accused  for  pre- 
vious offences,  is  not  a  pleading  of  an  offence  under  this  Article,  or 
of  an}'  military  offence.  XX  Vll,  331,  Xovernhe7\  1868.  So  of  a  charge 
of  "habitual  drunkenness  to  the  prejudice,"'  &c.,  with  a  specifica- 
tion setting  forth  instances  in  which  the  accused  havS  been  sentenced 
for  acts  of  drunkenness.  XXXIII,  175,  July.,  1872.  Such  charges 
indeed  are  in  contravention  of  the  principle  that  a  party  shall  not  be 
twice  tried  for  the  same  offence.  So,  a  specification  under  the  charge 
of  ''conduct  to  the  prejudice,"  &c.,  which  sets  forth  not  a  distinct 
offence  but  simply  the  result  of  an  aggregation  of  similar  offences,  is 
insufficient  in  law.  XXXVI,  432,  May^  1875.  Where  the  specifica- 
tions to  such  a  charge,  in  a  case  of  an  officer,  set  forth  that  the  accused 
was  "frequently"  drunk,  "frequently"  absented  himself  without 
authority  from  his  command,  &c.,  luld  that  these  specifications  were 
properly  struck  out  hy  the  court  on  the  motion  of  the  accused.  In 
such  a  case  the  only  correct  pleading  is  a  general  charge  under  this 
Article,  with  specifications  setting  forth — each  separately — some  par- 
ticular and  specific  instance  of  offence.     XXXVIII,  211,  August.,  1876. 

153.  /Aid  that  a  specification  alleging  homicide,  but  not  adding  "  with 
malice  aforethought,"  or  in  terms  to  that  effect,  was  a  pleading  of  man- 
slaughter only  and  thus  within  this  Article.     XLVII,  385,  July.,  188^. 

154.  The  withdrawing  by  a  disbursing  officer  of  the  Array  from  an 
authorized  depository  of  public  funds  for  a  purpose  not  prescribed  or 
authorized  l)y  law — as  for  personal  use,  or  to  pay  claims  not  due  from 
the  United  Stattes  or  payable  by  such  officer — being  a  form  of  embez- 
zlement defined  by  section  5488,  Rev.  Sts.,  is  properly  charged  as 
embezzlement  under  this  article.  XXV,  588,  May,  1868;  XXVII, 
414,  Decimhei\  1868;  XXXIIJ,  21U,  4t)5,  Srptemher  and  November, 
1872;  XXXVIII,  DO,  May.,  1876.  Though  the  offence  may  in  terms 
be  laid  as  a  violation  of  the  act  of  1866  (5488,  Rev.  Sts.),  it  is,  indeed, 
only  a  form  of  a  charge  of  violation  of  the  \)\>t\\  (now  62nd)  Article 
of  VVar,^  the  act  of  Congress  merely  furnishing  a  definition  of  the 

'An  exainimitiun  of  the  opinions  in  the  i*a.se8  upon  wliich  the  text  is  based  difr 
closet!  the  fact  that  the  (Ustniction  1)etween  the  character  of  the  general  offence  of 
embezzlement  and  the  particular  em])ezzlement  detined  in  the  act  of  June  14,  1866. 
now  h«ec.  5488,  Rev.  Stn.,  is  clearly  set  out  and  define(l,  the  difference  being  so  marked 
that  it  would  be  an  error  to  charge  the  acts  set  out  in  the  latter  statute  as  a  violation 
of  the  OOth  article  of  war.  These  opinions  were  rendere*!  with  reference  to  the  trials 
of  officers,  which  trials  were  published  in  the  following  general  court-martial  orders 
of  the  War  Department:  43,  8(i,  of  18(>8;  27,  34,  of  1872.  and  7,  of  1873. 

In  all  of  these  cases,  excei>t  the  last  one,  the  othcers  were  tried,  among  other 
offences,  for  illegally  withdrawing  from  the  authorized  de]>ositories  or  applymg  to  a 
purpose  not  authorized  by  law,  money  intrusted  to  th<*m,  an<l  in  each  oi  these  cases 
the  money  so  withdrawn  or  misajiplied  was  furnished  or  intended  for  the  military 
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c)ffoii4't».  The  act,  it  may  U»  u<ld(»d,  furnisljes  also  a  in<*asuro  of  punish- 
iiH'iit  wiiioli  may  i)rop4»rly  aid,  tiiou*rh'it  nocd  not  iu»(u>sarily  govern, 

("••r\uv,  )tnt  thf  (»fft»ii<vH  wt'rt»  fhaiv^'^i  nin!i*r  tin*  act  nf  Jiiiu*  14,  IStWi,  imw  mh-.  r>4SS, 
Ut'W  M?*.,  hikI  ni>t  \uu\vr  what  i.'*  ii«»w  HulMliviHion  *.♦  of  the  iiiHh  artit-ii*  of  war. 

The  iiliuHT  nunu^l  in  tlu?  ia>t  onler  was  trie<l  under  tlie  art  of  Man-li  2,  Isa'i,  now 
thf  liiUli  article  of  war,  for  eniU*zzienient,  and  not  for  any  aetj<  Uvitiniately  ehar^^e- 
»hif  lunler  the  aet  of  June  14.  iSiWi, 

In  HMiuirkin^  n|Mm  tlie  p*nenil  offence  of  eniU'Z/lenient  as  tlien  set  out  in  tlie.')9th 
Article  of  War  of  tlie  articles  of  ls(Mi,  and  ujmui  the  eniU'Zzlenient  detini^l  in  tiie  act 
of  June  14,  lS4i(),  Jud^^Adv(K':ite  <<eneral  Holt,  in  liis  opinion  uiMai  the  ca>i*  in 
<».  ('.  M.  n.,  :J4,  x»(/>rrr.  Havn:  »'*  «  ♦  The  court  may  well  !h»  HUjl|M)^4^*1l  to  have 
oin.»tnu**l  tlie  'MH\i  ArticU»  as  content platinij  an  euilH'Zzieinent  or  niisii|»pli<aition  with 
fruudulent  intent,  and  to  have  ac<{uitt(Ml  on  the  ^nmnd  that  tliere  was  uiniu  the 
ttMiiimtiy  a  n*as«>nahle  douht  as  to  the  existeixv  of  such  intent.  Hut  if  tniscon- 
clu-ion  Ik*  a<ivpl***l,  the  fact  remains  that  no  su<h  construction  couI«l  j>rojK»rly 
if»»vfni  in  conne«'tion  with  the  other  cliann»  (emU'zzlenient  un«l<'r  the  act  of  June  14, 
Wrfi  .  Tlie  !.tatut«*  of  iMMi.  in  view  of  which  it  was  preferred!,  is  the  ex  precision  of 
••\trt-inf  \iiriiance  in  n^jrard  to  the  pro|K»r  use  and  dis{H)^ition  of  the  public  moneys, 
I-.nii'i  hy  thf  exi>erience  <if  the  (iovernment  to  have  iKM'nme  im}K'nitivelv  ni***eKsary 
t- .  U'<>l>^TV«il.  It  provides  an  ad<litional.*<^if(*piard  of  the  public  tn*a^uryhyena<'tinj^ 
that  any  «li-liursin^  otticer  wln»  shall  withdraw,  tnmsfer,  or  apjtlv  any  <if  the  public 
fun<U  intniMe«l  to  him  for  any  )>ur}M»se  not  authoriziNl  by  law  shall  l»e  d4N'me<l  vruilty 

•  •2  a  ifl<ini«Mi.<-emU*zzlement  an<l  Im'  puni-he<l  accordingly.  The  intent  ot  theotti<'er, 
uhfther  inn«H*ent  or  frati<lulent,  enters  in  no  manner  into  the  statutory  offeiKt*.  If 
hi-  a<  t  f>f  withdrawal,  application,  etc.,  of  the  funds  is  simply  one  not  authorize<l  bv 
eM-tiii;*  law.  he  is  ^lilty  of  the  crime  hert*  defined  by  C'onjrn'ss.  His  intent,  if 
ii.i.iM  t-nt.  may  |H*rhai»s  Ik*  consi  Iere<l  in  mitigation  of  punishm(*nt,  but  c:ui  not  lie 
n-ii>d  ut"in  a^a  leiral  bar  a^^ainst  conviction.  Theoffen<*ecreat4*il  by  this  act  Udon^^* 
!  ■  ;b*' i-i.e-<>  known  if4  mniti  fintliihltti,  but   it   is  u|M»n  the  repn*ssion  of  this  class  of 

•  •:•    •  ••-  ih.4t  the  safety  of  the  public  tn*iL*<ury  lar^rcly  de|H'n<U»." 

lit  the  publication  to  the  Army  of  this  ctts*».  the  S't-n*tary  of  War,  appn>vin^  the 
\.«v\-of  .iuilir<*-Adv<N':ite  <M'nenil  Holt,  ^lid:  "In  the  opinion  «»f  the  St»cn»lary  of 
U  .:r  they  mij^ht  w«»ll  have  cf»nvi«*ti'«l  the  a<*cuMMl  <»f  at  least  a  jMirtion  of  the  char^'^l 
I  i";a!i**n*»  nf  the  act  of  June  14.  lM>*i  {  now  w<'.  54SS,  Hev.  Sts. ).  a  statute  enact**<l  lor 
lh«- m«ir>»  4timiil«*te  protn-tioii  of  the  Tr»*asury,  ♦  ♦  ♦  and  which  without  n*tr«ird 
!••  the  iii/«/t/ of  the  offt*iider  denoun<*(>s  all  withdniwals  from  a  public  de}M)sitory  or 
di-i-»»iii'ins  of  public  m^ineys  not  authoriz(*<l  by  expn»ss  law." 

A-  a  rule,  lher«'fon',  acts  detintnl  in  set*.  r>4SS.  Hev.  Sts.,  have  lH»en  brought  t«»  trial 
a.*  » i.:U'//l*'iiient  under  this  S4i'ti«>n  in  violation  of  tlie  iV2t\  article  of  war,  and  mtt 
tind.-r  the  mull  article  of  war. 

><«i' in  thi^  ci»nne«*tion  in  addition  to  the  ni.*<<*>  already  citei I  th«»s<*  jiublisheil  in 
Tti»'  f->ll«>\%int;  general  ••ourt-martial  onlers  (  War  lH*partmt>nt  >:  5.  of  IS^i**;  iM,  .>s,  si, 
.  f  l"*:*:  .M*.  of  1S77:  '».  of  issi;  :u>.  of  lss:{. 

^••-  al««.  .<.  n.  17:;.  A.  it.  O.,  of  \s\t\i  innler  )»ubli.-hin^  «i.«h'  of  (apt.  O.  M.  Carter, 
I"  'J-*  fif  Kn^in<'«*rH).  S«i'  furtln*r,  O.  M.  Carter  r.  Mcljmjrhry  <lu">  FinI.  Ke}Mtrter, 
|-  •iM.i.  In  the  latter<'as*'the<'<»urt, //</fr  #//»<».  >aid:  "It  is  also  cMUteiide*  I  that  under 
ih»- •ixtyH«ii'»»nd  articlr  of  war  no  charp' (*an  U*  pn-ferre*!  that  is  embrao*<l  in  any 

•  ■t'.«T  article,  and  that  as  th«*  <-harL'e  is  that  of  emU'Zzlement  it  is  covenil  by  either 
tK*-  (jr>>t.  fourth.  '*r  ninth  |iiir.u;raph  <>f  the  sixtieth  article  of  war.     A'«suminkr.  but  n<it 

•  !•-•  t'!it«L'.  that  n«>  chanre  c;in  U*  laid  uiiilerthe  Sixty-!H*c«>nd  Article  of  War  if  it  is 
ri.«  nti«<n*-*t  in  anv  prtM-ettini;  article.  Mill  it  is  ai>imn*nt  that  the  emU*/zlement  defined 
;f,  -•■»  tion  •'»4*^**.  kevi«M««|  .<tatut«*^.  i- n«it  the  otfetin' deuounceil  in  either  the  fip-t  or 
t  irrh  tMnfttrruph  ri'ferr^**!  t«»,  and  I  am  als<»  nf  the  opinion  that  it  i'*  a  s{K*cies  of 
•-ri.U-/fIfni«*nt  different  fr«im  that  define*!  in  the  ninth  i>ara;:niph  of  the  Sixtieth 

\rrii  ]••  **i  War, niniv  the  iintiiey  which  i«  th«*  subj«Tt  of  emU*zzlemeiit  under  the  lat- 

t»-r  *rtii  If  i-  money  *furnifhe«l  |i»r  military  wr\i«-c.*  w  hen 'as  und«'r  Hi-linn  '»4ss.  the 

Ufin  'neiiiey  *  coinpn-hend-  any  publie  iiHiney.  w  hether  ap|in)priate<l  for  the  mili- 

tAr\  -••rvu-e  i»r  fiir 'ither  pur|»i«-.     The  nffiMice  th'iHUinctil  ni  w-i-tion  r>4ss  is  much 

'•r-««t«'raiid  ni«irvc«»mpr«diensive  than  thenther.  the  former  I •eim;  the  application  by 

A  flip^Nir^iiit;  ••ftiivr  of  money  to  any  uiiauthori/f<l  puriMi^*,  whilst  under  the  ninth 

fara^'mph  iiM'ntion»*il  the  money  which  is  thesu)>ject  of  the  emitezzlement  is  money 

jf.f.f>.|,niif«-ii  MiM-citiiiilly  for  the  military  s«*rvin%  and  it  is  «|uite  proliable  from  the 

r*>nt0'%t '•(  th«*  entire  iwnitrniph  that  thetenn  *eiiiU*Kzleiiient.*  ah  there  employnl, 

•'i«««A^  MS«  h  *n  offt*niv  as  i««  tfiMienilly  nn«lersto<M|  when*  one  liavititr  the  nionev  of 

aA'ifh«-riri  hi**  «itft/Mly  appr»pnate-  it  to  hi<«  own  u«h*  with  felonious  intent,  iutemling 

?..j#-f.n%«-  Itie  tnie  owner  tlien  of." 
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the  discretion  of  a  court  martial  in  imposing  sentence.  XXXIII,  495, 
N(/venthet\  1S72.  But  Jald^  that  to  constitute  such  embezzlement  it  is 
not  necessary  that  there  should  have  been  a  personal  conversion  of  the 
funds  or  an  intent  to  defraud.  The  object  of  the  law  is  to  provide  a' 
safeguard  against  the  misuse  and  diverting  from  their  appointed  pur- 
pose of  public  moneys,  and  the  intent  of  the  offender,  whether  fraudu- 
lent or  not,  enters  in  no  respect  into  the  statutory  crime.^  If  the 
withdrawal  or  application  of  the  funds  is  simply  one  not  prescribed 
or  authorized  by  law,  the  offence  is  complete.^  XXV,  588,  May^  1S6S; 
XXVII,  116,  Juhj.  186S;  XXXIII,  494.  Xoveuih^r,  i.97^;  XXXVIII, 
96,  May^  1876.  An  absence,  however,  of  criminal  motive  in  the 
illegal  act  may  bo  shown  in  mitigation  of  sentence  in  a  military  case. 
XXXIII,  494,  suj)r<f.  So,  /uld,  that  it  constituted  no  d<'feiue  to  a 
charge  of  an  embezzlement  of  this  class  (though  it  might  be  shown  in 
mitigation  of  punishment)  that  the  officer  had  restored  to  the  public 
depository  the  funds  illegally  withdrawn  by  him  before  a  formal 
demand  was  made  for  the  same.     XXV,  5S8,  nupra. 

155.  It  is  a  defence  to  a  charge  (under  tills  Article)  of  the  embezzle- 
ment dotincd  in  Sec.  5490,  Revised  Statutes,  as  consisting  in  a  faihire 
to  safely  keep  public  moneys  by  an  officer  charged  with  the  safe- 
keeping of  the  same,  that  tiie  funds  alleged  to  have  been  embezzled 
were,  without  fault  on  the  part  of  the  accused,  lost  in  transportation  or 
fraudulently  or  feloniously  abstracted.     I,  435,  JVoveniher^  1862, 

156.  In  view  of  the  injunction  and  definition  of  Sees.  3622  and  5491, 
Rev.  Sts.,  an  officer  who,  in  his  official  capacity,  receives  public  money 
(not  pay  or  an  allowance)  which  he  fails  duly  to  account  for  to  the 
Ignited  States,  is  guilty  of  embezzlement.  The  statute  makes  no  dis- 
tinction as  to  the  sources  from  which  the  money  is  derived  or  the  circum- 
stances of  its  receii)t.  Nor  is  it  material  whether  or  not  the  officer 
actuallv  converted  it  to  his  own  use  or  what  was  the  motive  of  his  dis- 

ft 

position  of  it.  So  //</</  that  an  officer  who,  having  claimed  and  exacted 
certain  moneys  of  the  Tnited  States  from  government  contractors, 
failed  to  i)av  the  same  into  the  Treasurv,  or  to  dulv  account  therefor, 
was  guilty  of  eml)ezzlem(Mit  under  this  Article.  52,  138,  Febr^iiary^ 
1802. 

157.  Where  an  oliicer  allowed  to  an  enlisted  man  and  paid  to  him,  out 
of  certain  pui)lic  funds  consisting  of  the  proceeds  of  a  public  sale  of 
condennKHl  <iuarternmster  stores,  an  amount  of  ten  per  centum  on  the 
total  of  sucli  proceeds,  as  a  compensation  for  the  services  of  such  man 
as  auctioneer  at  the  sale,  Jcld  that  such  payment  was  illegal  and  unau- 

*8ee  remarks  of  tlio  SiMTctary  of  War  in  (J.  ('.  .M.  (>.,  ;»4,  War  Department,  1871?. 
quottvl  in  preoediiiir  notf. 

^Compare  14  Opins.  At.  (u'li.,  47.*J. 


6i?]  ARTICLES    OF    WAR.  53 

thorized*  and  constituted  an  embezzlement  of  public  money  chargeable 
under  thi.s  Article.     69,  201,  April,  1S9.L 

158.  Whether  acts  committed  against  rlrUhnm  are  offences  within  this 
Article  is  a  question  to  l>e  detenuined  by  the  circumstances  of  each 
^*ase,  and  in  regard  to  which  no  general  rule  can  }>e  laid  down.  If  the 
offence  be  committed  on  a  military  reservation,  or  other  premises 
oe<?upied  by  the  army,  or  in  its  neighborhood  so  as  to  Ik? — so  to 
speak — in  the  constructive  presence  of  the  army;  or  if  committed  by 

.  an  officer  or  soldier  while  on  duty,  pirticularly  if  the  injury  is  done  to 
a  member  of  the  community  whom  the  offender  is  specially  i-eciuin^d 
to  protect;  or  if  committed  in  the  presence*  of  other  soldiers,  or  while 
the  offender  is  in  unifonu;  or  if  the  offender  use  his  military  position 
or  that  of  another  for  the  purpose  of  intimidation  or  other  unlawful 
influence  or  object — the  offence  will  in  general  properly  Ik*  regarded 
as  an  act  prejudicial  to  good  order  and  military  disci]>line  and  cogni- 
zable by  a  court  martial  under  this  Article.     The  judgment  on  the 
su>)ject  of  a  court  of  military  officers,  experts  as  to  such  cases,  con- 
firmed by  the  proper  reviewing  commander,  should    be   reluctantly 
di.sturl)ed.*     XLIX,  268,  Anguxt,  ISSo;  28,  2o7,  Xnvrnthrr,  l^SS;  34, 
^h  August,  18S9;  86,  151,  'OetfAi\  ISSO, 

159.  The  following  offences  have  been  held  properly  charged  or 
cliar^rea])le  under  this  Article,  as  dlaonhrs  or  n^jh tin  ""to  the  preju- 
dice of  good  order  and  military  discipline:"  Drunkenness  or  drunken 
and  disorderly  conduct,  at  a  post  or  in  public,  committed  ])y  a  soldier 
^r officer  when  not  *' on  duty,"  and  when  the  act  (in  the  case  of  an 
officer)  does  not  more  properly  fall  within  the  description  (^f  Art.  (Jl. 
U(JH,  lKc^rnht,\  1S62:  VIJl.  3»;*;,  JA///.  ISGJ^;  XXIV,  Ti»,  Ihrnnh.r. 
^^6*6';  XXVIII,  575,  JA///,  IHdU.  Escape  from  niilitarv  coiitincnient 
or  tu4ody  (where  not  amounting  to  desertion  -sc(»  cj  1057,  jmsf,) 
\  574.  Xftreiiihf-t\  ISO.If.  Breach  of  arr(\*<t  (where  not  propcM'ly 
t'kargeal)le  under  Art.  r)5).  XXIX,  175,  Atujnsf,  IsVfK  Disclosing 
*  finding  or  sentence  of  a  court  martial  in  contravention  of  the  oaih 
prescribed  in  Art.  84  or  s5.  XXI,  TriS,  Srpf,ii,hr,\  JSOG.  Refusal 
"V  an  officer  or  soldier  to  test  if  v,  wIkmi  dulv  retiuinMl  to  attend 
and  ^ive  evidence  as  a  witness  before  a  court  martial.  XLII,  5IM», 
'V/'/7,  /XsY>.  Joining  w^ith  other  inferior  olliciM's  of  a  reginuMit  in  a 
I^U'^r  to  the  colonel,  asking  him  to  n»siL»;n.  XLI,  *J-J«),  JA///,  lS7iS, 
Neglecting,  ])v  a  senior  offie(»r  ** present  for  duty"  with  his  regiment, 
^0  a^isume  the  command  of  the  same  when  pn^perly  devolved  ujkhi 
him,  and  allowing  such  command  to  be  exercis(Hl  liy  a  junior.     XI, 

^•S^*upini(.»n  oi  the  Second  Comptroller  <>f  tin*  Tri'a^iirv  |>nl)li.«li('«l  in  ('in-.  Nn.  ;», 
A. 'r.  0.,  1894. 
^Sn*  par.  7,  p.  17,  Court-Martiul  Manual  of  I'.MH. 
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17'J,  XtpffnJH}\  ISG^.     CulpalJe  malprartice  hy  a  medical  officer  in  t] 
ctiurs^  of  his  regular  military  duty.      II,  37s,  May,  186S.     ColludiHHS{ 
with  }K)uiity  brokers  in  procuring  fraudulent  enlistments  to  be  ma^^-^( 

and  >K>unties  to  1m»  jxiid  thereon.     XIV,  326,  Jlay^  1865.     Violatioi is 

by  an  officer,  of  army  regulations/  in  bidding-in  and  purchasiiH^g 
through  another  jnirty,  public  property  sold  at  auction  by  himself  an 
fjuartennaster;  also,  in  purchasing  subsistence  stores,  ostensibly  l-  o] 
domestic  use,  but  really  for  purposes  of  traffic.  XXXIX,  2i 
Xtn*^inlhi\  1S77,     C ausing  (b\'  a  quartermaster)  troops  to  be  trai 


p^irted  upon  a  st(»amcr  known  by  him  to  l>e  unsafe.     XV,  301,  Jn^^^e, 
IHC'*.     Paying  money   due  under  a  contmct  (for  military  suppli'^e^) 
Xft  a  jmrty  to  whom,  with  the  knowledge  of  the  accused,  the  contr^sict 
had  U*en  transferred  in  contravention  of  Stn*.  3737,  Rev.  Sts.     XI.  TI, 
44.  Xnt%  nthri\  1S7><,     Inciting  (by  an  officer)  another  officer  to  cIm^- 
I<-ngc  him  to  tight  a  duel.     XXVIII.  ^mO,  Jinw,  1869.    Assuming  C  V 
a  .-oldicr)  to  Ik?  a  corporal  in  the  recruiting  service,  and  as  such  enl5Lst- 
ing  recruits  and  o})taining  lH)ard  and  lo<lging  for  himself  and  recruits 
without  imying  for  same.     XXXIX,  229,  (HfJHi\  1877.     Procuring 
(hy  a  soldier)  whiskey  from  the  post  trader  by  forging  an  order  for 
the  sam(»  in  the  name  of  a  laundress.     XXXVII,  270,  January^  1876. 
Krc*a<h  of  faith  (by  a  soldier)  in  refusing  to  jwy  the  post  trader  for 
articles  obtained  on  cii»dit,  upon  orders  on  him  which  had  been  guHT- 
antcfnl  or  approved  l)y  the  comimny  coimnander  upon  the  condition 
that  the  amounts  should  l)e  jmid  on  the  next  i>ay-day.     XXVII,  i83, 
S*'pt*'inhi\  1SG8:  r>r»3,  J////V//,  18G0;  XXVIII,  25)8,  January.  1869; 
XXIX,  574,  Jon  miry,  1870,     Gambliiig  by  officers  or  soldiers  under 
such  circumstances  as  to  imjiair  military  discipline  (where  the  conduct, 

in  th<»  cas4»  of  an  officer,  does  not  rather  constitute  an  offence  under  A^ 
01).     XXXI,  404,  Jiffy,  1871,     Striking  a  soldier,  or  asing  any  unnec- 
essary viol4*nce  against  a  soldier — b}'  an  officer.     39, 25,  February.  1890* 
Neglect  on  the  part  of  an  officer  of  engineers  to  oversee  the  executi<H> 
of  a  contract  for  a  public  work  placed  under  his  charge,  the  due  fuIfiH* 
iiient  of  such  charge  being  a  military  duty.'     31,  357,  April.  1SS9^ 
A  public  criticism  in  a  newsj^iper,  by  an  officer,  of  a  case  which  hu^ 
l>e<»n  inv<»stigat<»d  by  a  court  martial  and  was  awaiting  the  action  of  the 
President.     L.  n»»,  JA//v7/,  1886,    Assuming,  liy  an  officer,  to  copyright 
as  owner,  and  thus  asserting  the  exclusive  right  to  publish,  in  m 
abridged  form,  the  Infantry  Drill  Regulations,  property  of  the  United 
Stat4»>.  and  the  fonnal  official  publication  of  which  had  already  been 
announc(Ml  in  orders  })y  the  8ecn»tarv  of  War.     50, 373,  December^  1891; 

'  Violations  of  Army  Kivulati<»nH  in  ^'norul  an*  pro{iorly  chargeable  as  neglects  (or 
dihMinier^)  to  tlic  |»ri'jn«lire  of  \hhh{  onler  an«l  military  discipline. 
^S-*'  KunkU-  r.  r.  S.,  V.)  Ct.  Cli?.,  .SSH),  411,  412. 
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fi2,156,  Octiifhrr^  IHOS,  So!lin|j:  rondoinned  inilitury  stores,  by  an  officer, 
w^ithout  due  notice,  and  not  suspending  the  sale  when  better  prices 
c-ould  have  been  o))tained  by  deferring  it,  in  violation  of  army  regu- 
lationftj.  50,  44t>,  I)*fv«inh'i\  ISOL  Misi'onduct  l)y  a  soldier  at  target 
f>nictice,  consisting  of  brea<*hes  of  the  published  instructions,  false 
.statements  or  markings  with  a  view  f  mudulently  to  increase  a  score,  <&c. 
20, 357,  Xorirmhfi\  1SS7 ;  21.  25»),  Jh-eemhir.  JSS7.  Violation,  })y  a  sol- 
dier, of  a  pledge  given  to  his  commanding  officer  to  alwtain  fnmi  intoxi- 
cating^ liquors,  on  the  faith  of  which  a  previous  offence  was  condoned. 
44, 11,  Xov^inbt:j\  ISOif,  Bigamy,  by  a  soldier,  committed  at  a  military 
post.    21.  434),  Jan  nary,  188S, 

160.  The  following  acts  have  l>een  held  not  to  l)e  cognizable  as  offences 
under  this  Article:  A  mere  breach  of  th4»  p<ni<*e  committed  by  a  soldier 
f^'lile  absent  alone  and  at  a  distance  from  his  iH)st')  in  a  street  of  a 
C'ity,  and    in    violation   of  a   muni(*ipal   ordinance.     XXXIII,    277, 
^  *^(jnift,  1872.     Pecuniary  transactions  l>etween  enlisted  men  of  a  cul- 
P»  Me  character,  but  in  their  private  cajmcity  and  not  directly  affecting 
the*  service  or  impiiiring  military  discipline.     XI,  41H),  Frhntanj^  ISO'"*; 
XYII1,380,  XovenJMt\  1806;  XXXVI,  4JS0,  Jfay,  1S7'*.     SixH-ulating 
•^nd  gambling  in  stoi'ks  by  a  disbursing  officer,  the  projwr  iHM-formance 
t>f  whose  military  duty  was  not  affected.    (But  nronnmndtd  that  he  be 
relieved  from  the  duty  of  disbursing  puldic  money.)    XVII,  22,  ^A/Zy, 
^SG'j,    Reenlisting  bv  the  procurement  of  the  recruiting  offic(»r,  after 
leaving  l)een  discharged  for  ii  disjibility  still  continuing;  the  act  lM»ing 
m  good  faith,  and    the  alleged  oti'enc(»  being  committed  l)efore  the 
party  could  be  said  to  have  fully  come  into  the  service.     VI,  203, 
J^uu,  ISOJ^.     A  roort  to  civil  proceedings  ])y  suit  against  a  superior 
officer  on  account  of  acts  don(»  in  the  performance  of  militnrv  duty, 
ftut  AJ^/ that,  if  the  verdict  should  ho  for  tlu*  (h'fendant,  and  it  should 
^Pl>ear  that  the  suit  was  without  proiiaiile    cause  and  malicious,  a 
c'harj/e  under  this  Article  might  ])erhaps  l)e  sustainal)le.    48,  :>,  Jan  tfarf/^ 
^'^•U    The  mere  loaning  of  money  at  usurious  or  excessive  rates  of 
interest  l)y  a  nonconnnissioned  officer  to  privates,  unless    it  should 
dearly  Iw  made  to  appear  that  such  conduct  promoted  desertions  or 
other  results   prejudicial  to  the  disci})line  of   th(»  conunand;   but  as 
the  practic(*  in  this  case  had  been    long  continued,  and   was  clrarly 
demoralizing,  ((drlxrd  that  the  nonconnnissioned  ofHcer  l)e  suuunarily 
di^'harged.     53,  173.  April ^  IS!)J,    Thelx^coming  infected,  hy  a  soldier, 
with  a  disease  unfitting  him  for  service,  as  the  result  of  vicious  con- 
duct.    61,  :^1>6,  Sej)truthrr,  180J. 

'  See  .S.  ().  206,  Dept.  Mo.,  1895;  do.  o,  Id.,  lSiM>,  and  tin*  onlcr  pn'scTihini;  maxiniuni 
prmwhrnenti?.     Court-Martial  Manual  (UK)1),  p.  54. 
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All  n*tuiii«'r.<'  ti*  tin*  (-a:ii|i,  ami  all  ]k*ixiijs  htviii^  with  the  aniiic^  •>(  the  ( 
State-  ill  thf  li«'l«l,  tlmu^xh  imt  eiiliHt*-*!  H»liliers.  ar»»  ti  1h»  finhje<*t  to  onlerf,  lun^n 
to  the  niles  and  (liM'i]»liiie  <»f  war. 

161.  The  lureptrd  iiiterpivtation  (»f  this  Artirlr  is  that  it  subjc 
(ill  time  of  war)  thr  ohis^os  of  |Ny*s<)iis  s|KM'iried,  not  only  to  milit 
dis4'i|)line  and  jfovorninent  in  jrononil.  hnt  also  to  the  jurisdictioi 
courts  martial.  ui>on  tho  thcorv,  proliahly,  that  thev  are  thus 
for  the  time  Ikmii^  a  part  of  the  army.  Individuals,  however,  of  "i 
cbiss  tenn(»d  *'  /v7/^ ///*/•.<  In  th*  rinnju** i^v  officers'  servants  and  thelm  1 
as  well  as  ramp  followers  generally,  have  imrely  lH»en  subjected  to  t  x"i 
in  our  sen'ie*'.  For  breaches  of  disi*ipline  committed  by  then),  ti 
))unishment  has  cronenilly  Invn  expulsion  from  the  limits  of  the  cam 
and  dismissal  from  emplovm«»nt.     XXIII.  1^31.  3/'/V'///A*r,  18GG. 

162.  The   disi'ipline  authorized    l>y   the   Article   has   mainly  l>eei 
applied  to  the  description  of  *'jH»rsons  serving  with  the  armies  of  the 
United  States  in  the  field,"— that  is  to  say.  civilians  serving  in  aqua^i 
military  tiipacity  in  <*onnection  with  troops,  in  time  of  war  and  on  its 
theatn*.     Thus,  durin<^  the  war  of  the  rel>ellion.  civilians  of  the  fol- 
low inj(4lass«»s  were,  in  rej^^ated  cases,  held  amenable,  under  this  Art!- 
ch*.  to  the  military  jurisdiction,  and  subjected  to  trial  and  punishnu^nt 
by  <-ourtsmartial:  -  T<»amsters  employed  with  wagon  trains,  watchnion, 
lalK)n»rs  and  other  employt»es  of  the  <iuartermaster,  sul>sistence,  engi- 
neer, ordnance,  provost -marshal.  Ac.  deiwirtments:  ambulant»e  drivers: 
telegniph  ojK»rators;  int«»rpreters;  guid«*s;  |vaymasters*  clerks:  veter- 
inary surgeons:  "<*ontract"  surgeons;  luirses  and  hospital  attendants; 
conductors  and  cnginet»i"s  of  railroad  trains  o])erated  ujxm  the  theatre 
of  war  for  military  purjMJses:  otticcrs  and  nn*n  (»mploved  on  govern- 
ment transiK)rts,  &c.     VII,  lit*.,  /.///•/////•//.  ISt;],:  IX.  111.  146.  J/'V- 

isfi',:  XI,  4im.   Mifrrh.  isf;r,:  XII,  ;i7«i.    JA//v/.,   isor»;  XIII.  4oi?« 

Mnrrfu    JSO'-l.     Hut  the    men*    fact   of  employment  by   the  govern- 
UHMit  pending  a  general  war.  d(M'>  not  render  the  civil  employee  SO 
am(M)able.     The  emidoymi^nt  nuist  be  in  connection  with  theaniiyW* 
the  Held  and  on  tin*  tht»atre  of  hostilitio.     VII,  453,  September^  I86i 9 
511,  Ajn'lL  ist;.'^.     The  forfeitures  adjudged  by  courts  martial  agains' 
such  civilian  employc^es  should  be  withheM  from  their  jmy  and  allowed 
to  remain  in  the  aj»i)ropriation  to  which  >uch  pay  |H*rtains.     Card  9326, 
Xnrt'whri\  lUn(K 

163.  ILhI  (June,  1>«>:5)  that  the  force  employinl  in  the  *'Riun  Fleet" 
on  western  waters  wa^  i)n)i)erly  a  contingent  of  the  army  rather  thai 
of  the  navy,  and  accordingly  that  civilian  commanders,  pilots  and  engi 
neers  employed  ui)on  such  fleet  during  the  war  and  liefoi'c  the  enemy 
were  nersons  serving  with  the  armies  in  the  tield  in  the  sense  of  thi 
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Article,  and,  therefore,  ainenal)le  to  trial  hy  court  martial.  II,  570, 
Jtitt*^  ISO  J, 

164-  Civil  employecH  of  the  United  States  servinj^  with  the  anny  in 
the  field  during  active  warfare  with  hostile  Indian  tril>es,  ////// amena- 
ble to  trial  by  court-martial  under  this  Article.  XXXII,  3SG,  JA//v7/, 
1S7J,  A  civilian  who  acted  as  ^\\A(^  to  a  command  o]K^nitin^  in  a 
hostile  movement  during  an  Indian  war,  /// /f/so  triable.  XXXVI,  485. 
JA/y,  1875, 

185.  The  jurisdiction  authorized  by  this  Article  cannot  l)e  extended 
to  civilians  employed  in  connection  with  the  army  In  thmofjhurr^  nor 
tiM'ivilians  employed  in  such  connection  during  the  pericKl  of  an  Indian 
war  but  not  on  the  theatre  of  such  war.  XXXVIII,  557,  AjfrlK  1<'<77, 
III  view  of  the  limited  theatre  of  Indian  wai*s,  this  exceptional  jurisdic- 
tion is  ti>  Ik*  extended  to  civilians,  on  account  of  offences  connnitted 
during  such  wars,  with  even  greater  i^aution  than  in  a  genenil  war. 
XXXVIII,  •;41,  J»nu.  1S77. 

166.  Civilians  cannot  legally  be  subjected  to  milit^iry  jurisdiction  by 
tin*  authority  of  this  Article  aftrr  the  war  (whether  genenil  or  against 
IiHlian^).  pending  which  their  offences  were  connnitted.  has  teiminate<l. 
TIh'  jurisdiction,  to  Ik»  lawfully  exercised,  must  l>e  exercised  /////•/////  the 
Mt.ft»,n  Ui:.     XXXVIII,  U\\  Hupni. 

167.  A  <*ivil  employee  of  the  I'nited  States  in  time  of  i>eac*e  is  most 
rlcurlv  not  maile  amenable  to  the  militarv  jurisdiction  and  trial  bv  court 
Uiartial  by  the  fact  that  he  is  employed  in  an  office  connected  with  the 
administration  cf  the  military  })ninch  of  the  government.  Such 
«'Uipioymcnt  dcH's  not  make  him  a  |)art  of  the  military  establishment, 
nor  is  his  offence,  however  nearlv  it  mav  affect  the  militarv  s«M-vice, 
"a  CUM*  arising  in  the  land  forces"  in  the  sen>e  of  Article  V  of  the 
Amendments    to   the   Constitution.     So   luUL   that  a  civilian   clerk 

•  inployccl  in  time  of  jkmicc  in  the  ofhce  of  the  chief  ciuartermaster  at 
.Nin  Fnincis4-o  was  manifestlv  not  amenable,  under  this  Article  or  other- 
wiM*.  to  trial  by  court  martial  for  the  emlM»zzlement  or  misapplication 
of  gov<*rnment  funds  appropriated  for  \\w  Quartermaster  Department.' 
And  remark«*<l  that  if  this  otiieial  could  Im'  made  liabU>  to  such  juris- 
di«-tion.  all  the  male  and  female  clerks  em)>l<>yed  in  tlu*  War  l)(*]mrt- 
Dj**iit  might  u|)on  the  Mime  i>rinci))le  Ih'  held  thu>  anienaliie  f<>r<>tl(*nt*es 
agu:n-t  the  (lovernment  «'onmiitted  in  eonnertion  with  tht>ir  duties. 
XXXVIII,  551».  J///'/7.  /.v;/.     And  >o  h'UI  in  the  4'a>e  of  a  civilian 

•  l»-rk  employed  at  (amp  Robinson,  Nebraska,  chargi^l  with  4*onspiring 
with  cr»ntnu*tors  to  defrau<i   the  Tnited   States;    the   j)o>t   not   In'ing 

••*♦*•  r/i«*  •••♦nliriiiatory  nj>ininii  in  tlii-  <'a-«'  «»f  tl»r  Attorm-N  <M*inTal  ••!   May  !.'>, 
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within  the  theatre  of  any  Indian  war  or  hostilities  pending  at  the  peri< 
of  the  offence.*     XXXVIII,  Wl,  Jnue,  1S77. 

168.  IfthL  that  superintendents  of  national  cemeteries,  being  no  p^ 
of  the  anuy.  but  civilians  (see  Sec.  4S74,  Rev.  Sts.)  were  clearly  n< 
anionahlc  to  military  jurisdiction  or  trial  under  this  Article  or  othe 
wise.^     XXXVIII,' 557,  Apnl,  1S77. 

SIXTY-FOURTH  ARTICLE. 

Tlie  ottkvryi  and  HoMien  of  any  truo}).**,  whether  militia  or  others,  mustered  ui 
in  ittiy  nf  the  I'nittHl  Statt*^,  shall,  at  all  tinier  ami  in  all  plat'ec,  t>e  governed  bjr  tl 
articles  of  war,  ami  *»hall  lie  suhject  to  lie  trieil  by  cN»urt{i-martial. 

169.  It  is  a  general  principle,  conlirnied  by  this  Article,  that  mili 
tarv  otfences  are  not  territorial.'*  So,  held  that  an  officer  who  exhit 
ited  himself  in  an  intoxicated  condition  at  a  public  Ijall  in  Mexico 
though  not  present  in  any  military  ca{>acity,  was  amenable  for  hi 
offence  to  the  jurisdiction  of  a  i»ourt  maitial  in  Texas.  48,  52,  .///i 
xumj.  ISffL 

SIXTY-FIFTH  ARTICLE. 

Ottirers  <hanre<l  with  crime  nhall  l>e  arretted  and  confine«l  in  their  liarracbs  qotf^ 
ters,  «»r  tents,  ami  <leprive<l  of  tlieir  swonls  by  the  (*«>mmamlin);  oiiieer.  And  any 
oifKvr  whn  leaves  his  eontinement  l)i*fon»  he  is  net  at  Iil)ertv  bv  his  comniandiP^ 
offieer  shall  In*  «lisniisse<l  from  the  Her\iee. 

170.  The  term  "crime''  is  heiv  employed  in  a  general  sense,  refer- 
riuiT  to  offences  of  a  militarv  chanicter,  as  well  as  to  those  of  a  civi" 
chanu-ter  which  an»  coj^nizable  by  court  martial.*  An  offent*e  in  \\c>' 
lation  of  this  Article  is  only  ciHumitted  when  an  officer,  ix)ufine(l  i^ 
''dose  arn»st"  to  his  quarters,  leaves  the  same  without  authority' 
VII,  148,  Frhrminj.  ISO!,:  XXV,  ^)l^i,  J/i/y,  186S.  A  l>reach  of  an;? 
arrest,  not  accomi)jiiiicd  l)V  confinement  to  <iuarters,  would  Ik*  an  offenc^ 
not  within  this  Article,  but  under  Art.  ^\±     V,  122,  Oct^iber^  1863^ 

XI,  VH.yor.iHhu\lSf^. 

171.  Simply  disolK^yin^  an  order  to  proceed  and  report  in  arrest  to 
a  certain  <*onnntinder,  hrhl  not  an  offence  (*hargeable  under  this  Artv 
cle.     XXXI,  Miu  A'Hjiixt,  1S7L 

172.  Where  an  ottici»r  in  close  arrest  was  ]x*rmitted  by  his  command 
m\l  ofiicer  to  leave  temporarily  his  confinement,  /if/</,  that  his  delayin] 
his  return,  for  a  brief  period  lM»yond  the  time  fixed  therefor,  did  no 

'Stv  t»|»inioii.  t«»  :i  similar  effect,  of  the  Attorney  <»eneral,  of  June  15,  1878 — 1 
Opiii.-.  4s. 
-S»e,  tn  the  same  ♦•ffeit,  the  <>i>iiiion  of  the  Attorney  Cteneral  referred  to  in  note 

^See  Manual  l«)r  C\>urtj*- Martial  (  HMH  i,  par.  3,  p.  14. 

*Comi»are  Woltnn  ».  (Javin,  H»  Atl.  A  Kl. .<><»,  «>S;  Simmons.  §  .3«0. 
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properly  constitute  an  oflFenre  under  this  Article.  XXX.  5i»:i,  Antjnat^ 
tS70. 

178.  Though  any  unauthorized  leaving  of  his  eoniinement  ])V  an 
officer  in  close  arrest  is,  strictly,  a  violation  of  the  Article,  it  would 
eem,  in  view  of  the  severe  mandatory  punishment  prescriln^d,  that 
n  officer  should  not  in  general  )k>  ])rought  to  trial  under  the  same 
I n less  his  act  was  of  a  reckless  or  deliherateh'  insubordinate  cha rac- 
er.^  V,  122,  October,  1S6J:  XXVII,  136,  A^ff/ff^f,  JSUS. 

174.  The  requirement  of  this  Article,  that  an  offender  "shall  l>e 
dismissed/'*  is  held  to  Ik*  exclusive  of  any  other  punishnuMit.  A  sen- 
tence of  dismissal,  with  forfeiture  of  pay,  is  unauthorized  and  inop- 
erative as  to  the  forfeiture,  and  as  to  this,  should  be  disapproved. 
YUl  206,  Aj>n7.  180J^. 

SIXTYSIXTII  ARTICLE. 

SoMiersi  ohargt^l  with  (rriinwj  nhall   \w  nnilintnl  until  trie<l  by  conrt-inartial,  or 
relea^i  by  propi»r  authority. 

175.  Soldiers  held  in  militarv  arrest,  while  thev  mav  he  subjected 
toHUih  restraint  as  may  })e  necessary  to  prevent  their  (\scaping  or 
WMuniitting  violence,  cannot  legally  })e  subjected  to  any  punishment; 
the  imposition  of  punishment  uix>n  soldiers  while  thus  detained  lias 
keen  on  several  oiH^asions  emphatically  denounced  })y  department  com- 
manders.-    XXXI,  597,  Aff(/ifMf,  L^7L 

178.  The  word  '•crimes,"  as  u.sed  in  this  Article,  is  construed  to 
mean  serious  militarv  offences.  So  that  a  soldier  should  not  ordinarilv 
^'^eontined"  when  not  charifed  with  one  of  the  more  serious  of  the 
ffiilitan-  offenee.s — in  other  words,  wIhmi  charged  onl}'  with  an  otl'ence 
of  a  minor  character.    36,  78,  0/W>//',  /.sw,9/  50.  141.  Xor*)nh^i\  JSVJ. 


SIXTY-SEVENTH  AKTK  LE. 

^^  provofit  inarHhal,  or  r)Hi(t»r  ctunniaiulin^  a  jriianl,  sliall  rrfusf  tn  rtM-eive  or 
keep  any  prijjoner  coniiiiittiMl  to  his  clianrt'  ]>y  an  oHi<'<'r  iH'lonj^iii^  to  tlie  forcrs  of 
tneUniteci  States;  j>rovi<ltNl  the  ofticiT  cniminttin^r  shall,  at  the  Hame  time,  deliver 
*n  account  in  writinir,  Hijrned  ])y  himself,  of  the  <ri!ne  charvred  ajrainst  the  prisoner. 

.SIXTY-KKtHTH  ARTICLK. 

^Aen- orticer  to  wliose  charge  a  j>ri.«Jnner  is  cnnniiitte^l  ^hall,  withm  twenty-four 
nfiifj" after  snrh  eoniniitnieiit,  or  as  s^)on  as  hr  is  relieve<l  from  his  guanl,  rrj>ort  in 


^if  i.^nutlefem'e  to  a  trharjreof  breaeh  of  arrest  in  viohition  of  this  Article,  that  the 
Jrt.ni5ed  isinmK'eiit  of  the  offence  for  which  he  was  arreste<I.  Hough  (Practice),  4iH; 
iV/.  (Prece«lents),  19. 

'See,  for  example,  the  remarks  of  such  conunanders  in  (J.  (>.  23,  I>ept.  of  the  Ea.^t, 
]fUi:i;  do.  2«,   I>ept.  of  California,  1S«<);  do.  2:5,  Deot.  (.f  the  Uik«'s,  ISTO;  <io.  HHJ, 
Dept.  of  I>akota,  1871.     And  eomr»are  n*marks  of  Justice  Story  in  Steere  '.  Field, 
2Ma«r>n,  4.S^i,  516. 
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writing,  to  the  commanding  officer,  the  name  of  such  prisoner,  the  crime  cliarged 
against  him,  and  the  name  of  the  officer  committing  him;  and  if  he  fails  to  make 
such  report,  he  shall  l)e  punished  as  a  court-martial  may  direct. 

SIXTY- NINTH  ARTICLE. 

Any  officer  who  presumes,  without  proper  authority,  to  release  any  prisoner  com- 
mitted to  his  charge,  or  suffers  any  prisoner  so  committetl  to  escape,  shall  be  pun- 
ished as  a  court-martial  may  <lirect. 

SEVENTIETH  ARTICLE. 

No  officer  or  soldier  put  in  arrest  shall  ]>e  contiuuetl  in  confinement  more  than 
eight  days,  or  until  such  time  us  a  court-martial  can  l>e  assembled. 

177.  Detaining  soldiers  in  arrest  for  long  and  unreasonable  periods, 
when  it  is  practicable  to  bring  them  to  trial,  is  arbitrary  and  oppress- 
ive, and  in  contravention  both  of  the  letter  and  spirit  of  this  Article. 
Whether  the  delay  in  an}^  case  is  to  be  regarded  as  so  far  unreasonable 
as  properly  to  subject  the  commander  responsible  therefor  to  military 
charges  or  a  civil  action,  must  depend  upon  the  circumstances  of  the 
situation  and  the  exigencies  of  the  service  at  the  time.*  XXX,  405, 
Jum\  1S70;  XXXI,  507,  Aitgrnf,  1871. 

SEVENTY-FIRST  ARTICLE. 

When  an  officer  is  put  in  arrest  for  tlio  j)uqM>se  of  trial,  except  at  remote  military 
posts  or  stations,  the  officer  by  whose  order  lit*  is  arrested  shall  see  that  a  copy  of  the 
charges  on  which  he  is  to  l)e  tried  ii?  served  upon  him  within  eiglit  days  after  his 
arrest,  and  that  he  ia  ])rought  to  trial  within  ten  days  thereafter,  unlc^ss  the  necessi- 
ties of  the  service  prevent  such  trial;  and  then  he  shall  l)e  brought  to  trial  within 
thirty  days  after  tlie  expiration  of  said  ten  days.  If  a  copy  of  the  chai^ges  be  not 
served,  or  the  arrested  officer  be  not  V)n)ught  to  trial,  as  herein  required,  the  arrest 
shall  cea'H'.  But  olRcers  released  from  arrest,  under  the  pro\dsions  of  this  article, 
may  1>o  tried,  wlienever  the  exigencies  of  tlie  service  shall  i)ermit,  within  twelve 
months  after  siicli  release  from  arrest. 

178.  Though  an  ofhcor,  in  whose  case  the  provisions  of  this  Article 
in  regard  to  service  of  charges  and  trial  have  not  been  complied  with, 
is  cuitiled  to  he  released  from  arrest,  he  is  not  authorized  to  release 
himself  thereof  rom.  If  he  be  not  released  in  accordance  with  the  Arti- 
cle, he  should  apply  for  his  discharge  from  arrest,  through  thepi^oper 
channels,  to  the  authority  l»y  whose  order  the  arrest  was  imposed,  or 
other  proper  supiM-ior.  VII,  1(>3,  Fehmary^  1801^.;  VIII,  61,  March^ 
1804;  IX,  407,  5.5(1,  Am/Nsf,  ISO  J,;  XVIII,  \i\\^  Septemher,  1865; 
XXIV,  387,  r^SO,  March  and  JA///,  JSG7. 

179.  The  term  ''within  ten  days  thc^reafter,"  htld  to  mean  after  his 
arrest'     IX,  572,  Sttph  nJh  r^  ISOJ^, 

180.  Jltld  a  suiiicient  compliance  with  the  re(iuirement  as  to  the 

» Company  HlakcV  Cuh.,  L'  Maul.-  i^  Sol.,  428;  Bailey  v.  Warden,  4  id.,  400. 
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f^rvit'e  of  charge!?,  to  have  served  a  true  copy  of  the  existinj^  eharges 
and  specificationi?,  though  the  list  of  witnesses  appended  to  the  orig- 
inal charges  wa.s  omitted  (see  Char(ie):  and  though  the  charges  them- 
selves were  not  in  sufficient  legal  form,  and  were  intended  to  be 
amended  and  re-drawn.     XXV,  35i>,  Fthi^Htmi^  7<V6VV. 

181.  The  fact  that  cases  of  officers  put  in  arrest  'Mit  remote  military 
po^ts  or  stations''  are  excepted  from  the  application  of  the  Article, 
does  not  authorize  an  abuse  of  tlu*  power  of  arrest  in  these  cases. 
And  where,  in  such  a  case,  an  arrest,  considering  th(»  facilities  of  com- 
munication with  the  department  headcjuarters  and  other  circumstances. 
was  in  fact  unreasonably  protmcted  without  trial,  ht:hl  that  the  officer 
was  entitled  to  l>i>  rel«ised  from  arrest  upon  a  proper  application  sub- 
mitted for  the  puipose.     XXXII,  li*5,  4s4,  Jnnudnj  and  ApnU  li^72. 

SEVENTY-SECOND  ARTICLE. 

Any  general  otfifer  coinmandinK  an  army,  a  Tt'iritorial  Division  or  a  Department, 
ornjlunel  commanding  a  separate  I )ei»artnient,  may  aj>iK>int  jreneral  courts-martial, 
whenever  necessar\'.  But  when  any  nuch  commander  is  the  accuser  or  i)roj*ecutor 
'jf  any  officer  under  his"  command,  the  court  nhall  1h*  aj)iH)inte<l  by  the  Pnn^iclent,  and 
it-imxveflinjjs*  and  nentence  nhall  l)e  sent  <lirt»ctly  to  the  SiM'retary  of  War,  by  whom 
^hfyHliall  be  laid  >>efore  the  President,  for  hitii  approval  i>r  ordern  in  the  caw*. 

182.  This  Article  specitie.s  ))y  what  military  officers  a  general  court- 
inartial  may  l^>e  constituted.  The  President  of  the  United  States  has 
tie  power  to  order  such  a  court,  a^  the  constitutional  Conuiiander- 
in-chief  of  the  Army,  irrespective  of  this  Article  or  other  statute.' 
XXXIII,  603,  Driimher,  1872.     (See  giS  2038  and  2o3J*,  jn^t.) 

188.  This  Article,  in  empowerinjif  certain  commanders  to  constitute 
the  superior  courts  martial,  makes  them  the  judges  in  ^eneml  of  the 
^xpodiency  of  ordering  such  courts  in  particular  instances.  Kxcept 
^here  specially  authorized  to  do  so  l)y  law  or  rcfjuiation,  an  ()flic<»r  or 
><>ldier  can  not  demand  a  court-martial  in  his  own  case*.  XXXIV, 
41H.  AmjuM^  JS7J. 

184,  Where  a  conmiander  empowered  })y  this  Article  to  convene  a 
^cneml  court  martial,  declines,  in  the  exercise  of  his  discretion,  to 
approve  charges  submitted  to  him  hy  an  inferior  and  to  order  a  court 
thereon,  his  decision  should  in  general  Ih^  regarded  as  final.  XXXII, 
•^'L''>,  ff  hrnary^  187 J, 

185.  The  authoritv  to  order  a  court  under  this  Article  is  an  attribute 

m/  ronuitand.     Thus  a  department  conunander,  detached  and  absent 

horn  his  command  for  an\^  considerable  period  by  reason  of  having 

received  a  leave  of  absence  (whether  of  a  formal  or  informal  character), 

or  having  been  placed  upon  a  distinct  and  separate  duty  (as  that  of  a 

»St*e  Swainj  r.  V,  S.,  28  Ct.  Ch*.,  173;  and  IH.3,  T.  S.,  r>:>:j,  .V><i. 
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member  of  a  court  or  l)oard  convened  outside  his  department,  for 
example),  is  held  to  be  in  a  status  incompatible  with  a  full  and  legal 
exercise  of  such  authority,  and  therefore  incompetent  during  such 
al)sonce  to  order  a  general  court  martial  as  department  commander, 
even  thou«^h  no  other  officer  has  been  assigned  or  has  succeeded  to  the 
command  of  the  department/    XLIV,  63,  JuJy^   18S0.     (See  One 
iiUNDKKi)  AND  FOURTH  ARTICLE.)    Nor  can  a  department  commander 
thus  a})sent,  deletjatc  such  authority  to  a  staff  officer  or  other  sulwrdi- 
nate,  to  be  exercised  })y  him.    XLIII,  264,  279,  March  and  Aprll^  1880; 
C-ard  141)1),  Jk/i/,  1895,     Nor,  where  a  general  court  martial  duly  con- 
vened l)y  a  department  commander,  has,  at  a  time  when  the  commander 
is  thus  al)sent  from  his  command,  been  reduced,  by  an  incident  of  the 
service*,  below  live  members,  can  another  member  legally  be  detailed 
upon  the  court,  l)y  the  assistant  adjutant  general,  or  other  subordinate 
officer  remaining  in  charge  of  the  headquarters;  since  such  a  detail 
would  be  an  exercise  of  a  portion  of  the  authority  vested  l)y  this  Arti- 
cle in  the  conmiander,  and  which  c*an  in  no  part  be  delegated.    XLIII, 
382,  Junt'^  1880,    (See  Seventy-fifth  Article.) 

186.  It  is  not  essential  that  the  commander  who  convenes  the  court- 
martial  for  the  trial  of  an  officer  should  sign  the  charges  to  make  him 
the  "accuser  or  prosecutor  "  within  the  meaning  of  this  Article.  Nor 
is  the  fact  that  they  have  been  signed  by  another  conclusive  on  the 
question  whether  the  convening  connnander  is  the  actual  accuser  or 
prosecutor.  The  objection  that  such  commander  is  such  calls  in  ques- 
tion the  legal  constitution  of  the  court,  and  while,  such  objection,  if 
known  or  believed  to  exist,  should  regularly  be  interposed  at  or  before 
the  arraignment,  it  may  be  taken  during  the  trial  at  any  stage  of  the 
proceedings.^  If  not  admitted  })v  the  prosecution  to  exist,  the  accused 
is  entitled  to  prove  it  like  any  other  issue.  I,  430,  November^  1862; 
VIII,  38,  March.  1804. 

187.  Whether  tlu*  commander  who  convened  the  court  is  to  be 
regarded  as  the  ^* accuser  or  prosecutor''  in  the  sense  of  the  Article 
in  question,  where  he  has  had  to  do  with  the  preparing  and  prefer- 
ring of  the  i'harges,  is  mainly  to  be  determined  by  his  animus  in  the 
matter.  He  may  like  any  other  officer  itu'tfatean  investigation  of  an 
officer's  conduct  and  formally  ])refer,  as  his  individual  act,  charges 
against  such  officer;  or  by  reason  of  a  personal  interest  adverse  to  the 
accused  he  may  adopt  ])ractically  as  his  own,  charges  initiated  by 

»StH»  iJ.  (\  M.  ().  \K  iVpt.  oi  Columbia,  ISSO;  ami  inir.  195,  A.  R.,a8  amended  by 
(\.  ().  lU  A.  (i.  ().,  IWl.     [\.  K.  LM.i  of  1VK)I. ) 

-()r  it  may  bo  takon  to  tlu»  n'vii'wiujr  otfuvr  with  a  view  to  his  diBappro vine  the 
{*onlenre,  or  may  U»  inailo  to  xhv  Prt'siiU'iit  after  tlie  anproval  and  execution  oi  the 
seiiteiut'  with  a  \  iew  to  liavin>:  the  .«ame  ileelartnl  invahd  or  to  the  obtaining  of  other 
appropriate  ri'lief. 
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aiiotht  r:  in  which  cases  he  is  clearly  the  accuser  or  prosecutor  within 
the  Article.  On  the  other  hand,  it  is  his  duty  to  determine  when  the 
facts  are  hi-ou«jfht  to  his  knowl(»djjfe,  whether  an  officer  within  his 
comniimd  charj^ed  with  a  niilitarv  oirence,  shall  in  the  interest  of  dis- 
ciplinc  and  for  the  jrood  of  the  service  l)e  brought  to  trial.  To  this  end 
he  mav  forniallv  refer  or  revist*  or  cause  to  l:e  revised  and  then  for- 
niallv referred  char«r<'s  prefern'd  ajrsnnst  such  officer  hy  another;  or 
when  the  facts  of  an  allejrcd  otfence  are  communicated  to  him,  he  mav 
direct  UMiita hie  officer,  as  a  memher  of  his  staff,  or  the  proper  com- 
mander of  the  accused,  to  investi«rate  the  matter,  fornmlate  and  pi-e- 
frrsuch  char«rt*s  as  the*  facts  may  warrant,  and  having  In^en  suhmitted 
tohim,  ho  may  revise  and  refer  them  for  trial  as  in  other  cases;  all 
thi?ihe  may  do  in  tlie  proper  ]K*rforman4'e  of  his  official  duty  without 
betimiin*^  tlie  accu>cr  or  prosecutor  in  the  case.*  Of  course*,  he  can- 
not Im?  deemed  such  accuser  or  pros(»cutor  wIkmv  he  causes  char^res  to 
he  preferred  and  proj-eeds  to  convene  the  court  hy  direction  of  the 
Secretary  of  War  or  a  competent  militarj'  su|M*rior.     VII,  T*,  Juhh- 

ory,  m]:  XIV,  2.s:>.  JAz/v//,  js(jr,;  XXXAl^K  M^rrlt^  JS7V:  XXXll, 

iKOiM.r.  JS7J:  27s,  ,//////,  JS7J:  XXXIV,  I04,  Frhnmnj.  /.s7.y; 
XXXVII,    lsi#.    jKrrinl^r^' JS7^:   XLII,   ()2<;,   JA/y,   ISSO;  LV,  l>-iO, 

btMiihrr.  ISS7:  :w.K  JA//v//,  i.V'SW;  Cards  2:>40,  JA/y,  isM:  31^8, 
Mmxh,  J  SOS. 

188.  But  Avhere  the  officer  who  made  an  investitifation  reconnnended 
tbat  charges  be  not  preferred  and  the  dej>artm(*nt  conmiander  never- 
theless directed  that  charges  }m»  prepared  and  brought  the  accused 
officer  to  trial  thereon,  /•#///,  That  su<'h  action,  taken  in  connection 

'"In  a  oertain  .«**n!^»  till' ctniiiiuiinliiijr  >:en«'ral  is  the  j>r(>s«.H'utor  in  nearly  every 
ttstthat  coint'j*  l>ef<»re  a  military  rourt  within  the  limits  of  hij*  eonunand;  for  in 
^(igt  ewry  <-a.*e  ehaiyen  an?  HubniitttMl  to  his  examination,  approval,  and,  if  nee- 
pan,  amendment,  and  then*  in  always  an  informal  preliminary  adjndirati<»n  l»y 
hinitodetennine  that  the  ca^ie  is  one  which  is  pn>iH*r  for  trial  by  a  oonrt-martial 
Wore  he  onlers  the  eourt-martial,  and  tlie  a<•<'n^^ed  to  ap|H'ar  l)i'fore  it.  It  in  «|uite 
apparent  that  in  snch  case  he  is  not  an  a<'<*nwr  or  prosrcntor  in  the  sense  of  the 
Article  <if  War.  *  *  *  He  d(K'H  not  alter  his  position  an  commanding  otiicer  and 
JwrtLeaccns«»ror  jirosecntor  in  thes4*ns<»of  the  *  *  *  Article  *  *  *  ,  Inranse 
«fhim:*elf  H^esthat  thechar^resare  in  proiH'rand  definite  k»;fal  form,  and  to  that  extent 
*periiiten<ls  their  prepanition.     In  the  pn^sc^nt  case,  the  chaiyes  were  n<»t  actnally 

%iM  hv  General .     He  had  no  pers<mal  relation  to,  or  knowle<i>re  of,  the  matter 

poiof  w}ii<'h  the  charjjes  jrn'w,  so  as  to  have  <'n'atiMl  in  him  any  iK»rsonal  feelinjr  or 

'Weregt  in  the  conviction  of  the  nrisoner.     In  consiilerin^  alike  the  (jnestiim  of  the 

Pfopriety  of  a  conrt-martial  an<i  the  j>refennent  of  charjres,  he  dealt  with  the  matter, 

*>(¥innnan<lin>r  oflicer  must  deal  in  a  larjrc?  numl>er  of  instances,  uj^mhi  th(»  state- 

^tnand  alleiirations  of  others,  and  decidiil  the  matter  in  his  own  mind  no  further 

^  to  pnmonnce  that  upon  the  information  lK*fore  him  the  alle^eii  offender  slumld 

1*  broiijjht  l^K.'forp  a  court-martial.'*     O/ihiion  of  Atinnicff  (iruenil  Ihnun,  Atujitut  7, 

1S7S,  Vuf.  JO,  p.  loU.     It  is  als<»  held  in  this  opinifm  that  where  the  record  of  the  trial 

full* to  indicate  that  the  convening  otiicer  was  the  "accns4*ror  prosecutor"  of  tlie 

ioni8e<l.  the  latter,  in  applying  to  the  Secretary  of  War  to  have  the  ]>roceedin^s  pn>- 

JDoonced  invalid  on  this  jxround,  may  establish  the  fact  by  the  produ<*tion  of  ajtithicitK 

tetting  forth  the  circumstanced  of  the  case  and  the  action  of  the  commander. 
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with  the  further  fact  that  official  reports  previously  made  by  the 
Department  Commander  and  the  nature  of  the  offences  alleged 
manifestly  disclosed  on  his  part  an  interest  and  animus  adverse  to  the 
accused,  rendered  him  the  accuser  in  the  case.     Card  2240,  May^  1896, 

189.  The  provision  of  this  Article  (and  of  Art,  73)  that,  when  the 
convening  commander  is  ''accuser  or  prosecutor,"  the  court  shall  be 
convened  by  the  President  or  '*next  higher  commander,"  being 
expressly  restricted  to  general  courts,  has  of  course  no  application  to 
regimental  or  garrison  courts.  The  same  principle^  however,  should 
properly  be  applied  to  proceedings  before  these  courts,  if  it  can  be 
done  without  serious  embarrassment  to  the  service.  XXXIV,  353, 
598,  July  and  Xovemh:i\  1873;  XXXV,  138,  January,  1871^;  XLIl, 
231,  April,  1870, 

190.  A  general  court  martial,  convened  by  the  division  commander 
(a  major-general),  duly  acting  as  department  commander  in  the 
absence  of  the  regular  department  commander,  is  legally  convened  by 
a  general  officer  commanding  a  department  in  the  sense  of  this  Article. 
26.  418,  Stptemher,  1888. 

191.  A  corps  commander  is  held  by  the  Secretary  of  War,  to  be  a 
commander  of  an  army  in  the  Held,  and  may  convene  a  court-martial 
under  the  authority  of  this  Article.*  A  corps  commander  may  also  con- 
vene such  court  where  the  division  or  sepamte  brigade  conmiander  is 
the  accuser  or  prosecutor,  by  authority  of  the  act  of  December  24, 1861. 
VII.  237,  February,,  180If,  But  sound  pi-inciples  of  public  policy  require 
that  onlv  the  hicjhest  militavv  authoritv  in  anv  armv  should  l^e  vested 
with  the  tiiuil  power  of  the  confirmation  and  execution  of  sentences  of 
death  and  dismissal,  and  the  act  of  December  24,  1801,  has  never  been 
construed  as  conferring  this  power  upon  a  corps  commander  when  his 
command  is  not  a  separate  and  distinct  army,  but  only,  as  in  the  case 
of  corps  of  the  Army  of  the  Potomac,  a  constituent  part  of  a  larger 
body.-     XI,  543,  j///v//,  18G5:  Card  4710,  July,  1898. 

SEVKNTY-TIIIRI)  ARTICLE. 

In  time  of  war  the  eoiinimnder  oi  a  divinion,  or  of  a  separate  brigade  of  troope, 
shall  be  competent  to  appoint  a  ^reneral  eourt-niartial.  But  when  such  commander 
is  the  accuser  (»r  i»ro*(cntor  (»f  any  person  under  his  command,  the  court  shall  be 
appointed  hy  the  next  hi>:h<»r  eomniander. 

192.  Accorclin^i;-  to  the  ^ciuM-al  definition  given  in  the  act  of  March 


'This  refers  to  tht;  old  ♦ioth,  now  the  72d  Article,  but  both  contain  the  expression 
"a  jieneral  otlicer  rommandinjr  an  armv." 

-  rnd<*r  date  of  Aiiirnst  5,  1K1KS,  the  Secretary  of  War  decided  (circ.  30,  A.  G.  O.,  1898) 
that  '•  under  the  inTth  Arti<'le  of  War  a  corps  commander  is  held  to  be  a  commander 
of  an  army  in  the  ti«'l«l  when  liis  corps  is  not  a  constituent  part  of  a  larger  body  and 
he  may  *  *  *  cnnlirm  s«'nt<'n<'es  of  rlismissal  of  oflicers.  A  corps  commander 
may  also  convene  such  <'ouri  where  the  division  or  sei)arate  brigade  commander  is 
the  accuser  or  prosecutor." 
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3, 1799  (Sec.  1114,  Rev.  Sts.),  a  division  is  an  organized  command  con- 
sisting of  at  lea^it  two  brigades,  and  a  brigade  an  organized  command 
consisting  of  at  least  two  regiments  of  infantry  or  cavalry,  A  brigade, 
however,  to  be  a  '^nepitrate  brigade^''  in  the  sense  of  this  Article,  must 
not  exist  as  a  component  part  of  a  division:  to  authorize  its  commander 
to  convene  a  general  court  martial  it  must  be  detached  from  or  discon- 
nected with  any  division  and  be  operating  as  a  distinct  command. 
Thus,  where  it  appeared  from  the  record  of  a  trial  that  the  court  was 
convened  by  a  colonel  commanding  the  ''2d  Brigade,  8d  Division,  14th 
Army  Corps,'-  htld  that  it  was  <juite  clear  that  such  colonel  did  not 
command  a  ^"a^epardU  brigade,"'  and  was  therefore  not  authorized  to 
order  a  general  court  martial.     Ill,  546,  AikjuM^  18G3, 

193.  IlelJ^  prior  to  August  81,  18t)4  (the  date  of  the  general  order 
specified  in  the  following  section),  that  where  a  command,  not  attached 
toa  division  but  occupying  a  seimrate  post  or  district,  or  operating 
scparateh'  in  the  field,  was  made  up  of  regiments  or  parts  of  regiments 
sufficient  to  compose  a  brigade,  and  such  as  were  commonly  or  might 
properly  be  organized  into  a  lirigade  command,  the  stune  might  in  gen- 
eral be  viewed  as  constituting  a  **  separate  In-igade"  in  the  sense  of  this 
Article,  /.  t-.  so  far  as  to  empower  its  commander  to  convene  a  general 
court  martial.  VI,  250,  Au(/u^f,  186^;  X,  53,  lOH,  July  and  Ainjmt, 
^^H:  XIII,  29,  IJvccmher,  186^.  But  where  a  certain  post  command 
consiijted  of  but  one  regiment  of  infantry  with  three  batteries  of  artil- 
lery. luUl  that  it  could  scarcely  be  regarded  as  a  separate  brigade  within 
the  meaning  of  the  statute.     X,  10t>,  nupra. 

IM.  On  August  31,  I8t>4,  was  issued  from  the  War  Department  a 
Sfeneral  order — Xo.  251  of  that  vcar — which  directed  as  follows: 
"Where  a  ]X)st  or  district  command  is  composed  of  mixed  troops, 
equivalent  to  a  l>rigade,  the  conmmnding  olhccr  of  the  department  or 
Army  will  designate  it  in  orciers  as  ^a  Htparutt  hrujadi^  and  a  copy  of 
*Qch  order  will  ac<*ompany  the  proceedings  of  any  goperal  court  mar- 
W  convened  ]>y  such  brigade  commander.  Without  such  authority, 
^mmanders  of  posts  and  districts  havhig  no  brigade  organization 
^ill  not  conv(»ne  general  courts  martial.''  Under  this  order,  which 
^^  applied  mainU'  to  the  commands  designated  in  the  war  of  the 
^Wlion  as  '•Districts,''  it  was  held  by  the  Judge -Advocate  General 
"^  follows: — That  the  fact  that  a  district  command  was  composed  not 
<^f  regiments  but  of  detachments  merely  (which,  however,  in  the  num- 
f^r  of  the  troops,  were  equal  to  or  exceeded  two  regiments,)  did  not 
pret*]ude  its  being  designated  as  a  '"separate  brigade,''  and  that  when 
«o  designated,  its  commander  had  the  same  authority  to  convene'gon- 
6jbJ  courts  martial  as  he  would  have  if  the  command  had  the  regu- 

16J>06— 01 5 
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lar  statutory  brigade  organization  (XI,  110,  Novemher^  1864)  j  that 
though  a  district  command  embraced  a  force  considerably  greater 
than  that  of  a  brigade  as  commonly  constituted,  yet  if  not  designated 
by  the  proper  authority  as  a  "  separate  brigade,"  its  commander  would 
be  without  authority  to  con-vene  general  courts  martial,  unless  indeed 
his  command  constituted  a  separate  "army"  in  the  sense  of  the  65th 
(now  72d)  Article  (XIII,  340,  Februai^,  1865);  that  it  was  not  abso-* 
lutel}^  necessary,  to  give  validity  to  the  proceedings  or  sentence  of 
a  general  court  martial  convened  by  the  commander  of  a  separate 
brigade,  that  the  command  should  be  described  as  a  separate  brigade 
in  the  caption  or  superscription  of  the  order  convening  the  court 
and  prefixed  to  the  record,  or  even  that  a  copy  of  the  order  desig- 
nating the  command  as  a  separate  brigade  should  accompany  the 
proceedings.  As  to  the  latter  feature,  the  order  of  1864  is  \dewed 
as  directory  merel\\  And  though  not  to  accompany  the  record 
with  a  cop3"  of  the  order  thus  constituting  the  command  would  be 
a  Berious  irregularity,  as  would  be  also — though  a  less  serious  one — 
the  omission  of  the  proper  formal  description  of  the  conunand  from 
the  convening  order,  yet  if  the  command  had  actually  been  duly  des- 
ignated, and  in  fact  was,  a  separate  brigade,  and  this  fact  existed  of 
record  and  could  be  verified  from  the  official  records  of  the  depaitment 
or  army,  the  omission  of  either  of  these  particulars,  though  a  culpable 
and  embarrassing  neglect  on  the  part  of  the  couil  or  judge  advocate, 
would  not,  jf>tr  se^  invalidate  the  proceedings  or  sentence.  XIX,  280, 
Dtcemher,  1805;  (181,  Septemher,  1866. 

195.  Where  the  caption  of  the  orders  appointing  two  general  courts- 
martial  were  respectively,  "Headquarters  2d  Detachment,  Philippine 
Expedition,  Steamer  '  China '  at  sea,"  and  ''  Headquarters  Philippine 
Island  Expeditionary  Forces,  4th  Expedition  (2d  Section),  Steamer 
*Rio  de  Janeiro'  at  sea",  and  there  being  nothing  with  the  records  to 
show  that  the  detachment  or  section  had  been  designated  or  was  in 
facta  ''separate  brigade,'"  held  that  the  sentences  were  void.  Cards 
4847,  Aiu/mt,  1808;  5080,  Septeinhcr,  1898. 

196.  IMd,  that  ''a  military  governor  of  a  district"  has  no  authority 
as  such  to  convene  a  court  martial.  The  record  of  a  court  mailial 
appointed  by  such  officer  under  this  Article  should  show  that  the  court 
was  convened  and  the  sentence  approved  })y  him  in  his  capacity  as  a 
division  or  separate  brigade  commander.  Cards  7776,  7777,  7778, 
Ifrrch,  1900. 

197.  Ueld  (January,  I860),  that  until  the  status  helli  had  been 
formally  declared  to  be  terminated  })y  the  President  or  Congress,  such 
status  must  be  held  to  ]>e  subsisting;*  and  that,  till  such  declaration, 

'As  to  the  date  (or  daten)  of  the  le>?al  tenninatioii  of  the  civil  war,  and  so  of  the 
operation,  for  the  time,  of  this  Article,  see  §§  2457,  2458,  pofit. 


73-75]  ARTICLES    OF    WAR.  67 

the  authority  vested  bj-  the  act  of  Dec.  24,  1861,  ch.  3  (now  Art.  73), 
in  commanders  of  divisions  and  separate  bri^des  might  lawfully  con- 
tinue to  be  exercised.     XXI,  136,  Janiutry^  ISGO. 

198.  Ifeld,  that  sect.  1114,  R.  S.,  and  the  Act  of  April  22,  1898, 
taken  together  preseril>e  that  brigades  of  infantry  and  cavalry  shall 
ordinarily,  lx>th  in  peace  and  war,  consist  of  two  regiments,  except 
when  in  time  of  war  or  when  war  is  iunninent,  it  is  practicable  to 
organize  them  with  three  or  more  regiments  each.  To  this  extent 
only  did  the  act  of  1898  modify  the  existing  laws  and  practice.  As  to 
the  contrary  ruling  of  the  comptroller  (Vol.  V,  355),  rtinarhd  that 
the  new  of  the  Comptroller  of  the  Treasury  as  to  matters  of  army 
administration  are  not  conclusive  on  the  War  Dci)artment  except  so 
far  as  they  are  applied  to  matters  within  his  jurisdiction.*  As  to  the 
constitution  of  a  brigade  he  may  hold  one  way  for  the  purpose  of 
fixing  pay  and  the  War  Department  may  hold  differently  for  other 
purposes.     Card  8196,  May,  1900. 

SEVENTY-FOURTH  ARTICLE. 

()ffioers  who  uiay  appoint  a  court-martial  nhall  Ih»  coiiiiH^tent  to  appoint  a  judjyre- 
a«ivocate  for  the  same. 

See  JriH4E  ADVOCATE. 

SEVENTY-FIFTH  ARTICLE. 

'general  courts-martial  may  consist  of  any  numljer  of  officers  from  five  to  thirteen, 
inclusive;  but  they  shall  not  confint  of  lef<H  than  thirteen  when  that  nuniljer  can  1)6 
^■^'Dvened  without  manifest  injury  to  the  wrvice. 

199.  Under  this  Article  all  officers  of  the  active  list  of  the  armv  are 
eligible  to  be  detailed  as  nienihers  of  general  courts-martial.  Chap- 
lains, though  eligible,  are  not  so  d(»tailcd  in  pmcticc.  XXXVI,  451, 
%  lS7o;  XLI,  306,  July,  1878,  Retired  officers,  in  view  of  Sees. 
l-'^i>.  12f><h  Rev.  Sts.,  cannot  legally  be  assigned  to  court-nuirtial  duty. 

200.  But  only  ojficei'H  can  be  so  detailed:  courts-martial  composed 
>n  whole  or  in  part  of  enlisted  men  are  unknown  to  our  law.  XLII, 
•^n,  May.  1870,  So  an  *'  acting  assistant  surgeon/'  being  a  civilian,  is 
'Jot  qiialitied  to  sit  on  a  court  martial.  XXII,  M^,  iMrmhr^  1866. 
Though  any  officer  may  legally  be  detailed,  it  is  desirable  that  no  offi- 
^r  should  be  selected  who,  from  having  preferred  thc^  charges  or 
<^ther  known  reason,  may"  be  pn\sumed  to  be  biased  or  interested  in 
the  case.     XXXIX,  240,  (M<jffer,  1877, 

Ml.  Where,  in  the  course  of  a  trial,  the  number  of  the  members  of 
a  general  court  martial  Ls  reduced  l)y  reason  of  absence,  challenge,  or 
the  relieving  of  members,  the  court  ma\'  legally  proccM'd  with  its  busi- 
De^s  so  long  aiijive  members — the  inlnlmuta  quorum — remain:  Other- 

^  See  §  2302,  />o>»/,  and  note. 
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wise,  where  the  number  is  thus  reduced  below  five.     XVI,  549,  Sep- 
temher^  1S65, 

202.  While  a  number  of  members  less  than  five  cannot  be  organized 
as  a  court  or  proceed  with  a  trial,  they  may  perform  such  acts  as  are 
preliminary  to  the  organization  and  action  of  the  court.  Less  than  five 
members  may  adjourn  from  day  to  day,  and  where  five  are  present  and 
one  of  them  is  challenged,  the  remaining  four  may  determine  upon  the 
sufficiency  of  the  objection.     V,  319,  November^  1863, 

203.  A  court  reduced  to  four  members  and  thereupon  adjourning 
for  an  indefinite  period,  does  not  dissolve  itself.  In  adjourning  it 
should  report  the  facts  to  the  convening  authority  and  wait  his  orders. 
He  ma}^  at  an}^  time  complete  it  by  the  addition  of  a  new  member  or 
meml)ers,  and  order  it  to  reassemble  for  business.  V,  319,  siipra; 
XXXIX,  328,  N(yveinbej\  1877. 

204.  Where  a  court,  though  reduced  by  the  absence  of  members, 
operation  of  challenges,  &c.,  to  below  five  members,  yet  proceeds  with 
and  concludes  the  trial,  its  fuilher  proceedings,  including  its  finding 
and  sentence,  (if  any,)  are  unauthorized  and  inoperative.  II,  450, 
Maij,  1863;  VII,  440,  Aj)ril,  186^, 

205.  An  assistant  adjutant  general,  or  other  staff  officer  of  a  depart- 
ment commander,  is  not  empowered,  of  his  own  authority,  in  the 
absence  of  the  commander,  to  relieve  an  officer  duly  detailed  upon  a 
court-martial  by  such  commander,  any  more  than  he  is  so  empowered 
to  detail  a  new  officer  as  a  member  of  such  a  court.  XLIII,  332, 
June,  1880.     See  Seventy-second  Article. 

206.  It  is  for  the  convening  authority  under  this  Article  to  deter- 
mine what  number  of  officers  can  be  convened  without  manifest  injury 
to  the  service,  and  his  decision  in  the  matter  is  conclusive.^  Ill,  82, 
p/u)u\  1863. 

207.  Where  a  court  martial  is  reduced  below  its  original  number — 
thirteen — by  a  subsequent  order  relieving  a  member  or  members,  it  is 
not  essential  nor  has  it  over  been  the  practice  to  state,  in  effect,  in  such 
order  that  no  other  officers  than  those  remaining  can  be  convened  with- 
out manifest  injury  to  the  service.^     XI,  108,  December^  186^. 

SEVEXTr-SIXTH  ARTICLE. 

When  the  reqiiit^ite  number  of  officers  to  form  a  general  court-martial  is  not  present 
in  any  pont  or  detaithment,  the  commanding  otficer  nhall,  in  cases  which  require  the 


*  It  was  thus  held  from  an  earlv  i)eriod  by  the  U.  S.  Supreme  Court  See  Martin 
V.  Mott,  12  Wheaton,  19, 34-37  (1827) ;  MuUan  r.  U.  S.,  140  U.  S.,  240;  Swaim  v.  U.  S., 
165  U.S., 553, 559. 

*  While  the  order  convening  a  general  court-martial  of  less  than  thirteen  members 
usually  contains  the  statement  that  '*no  other  officers"  (or  "no  greater  nmnber" ) 
"than  those  named  can  he  assem])led  without  manifest  injury  to  the  service,"  such 
statement  is  not  essential  to  the  validity  of  the  proceedings. 
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cognizanoe  of  such  a  eoort,  report  to  the  commanding  officer  of  the  department, 
^vrbo  shall  thereupon  order  a  court  to  be  asBembled  at  the  nearest  post  or  deiiartment 
At  which  there  may  be  such  a  requisite  number  of  officers,  and  shall  order  the  party 
AecQfled,  with  necessary  witnesses,  to  be  transported  to  the  place  where  the  said  court 
tfball  be  assembled. 

SEVENTY-SEVENTH  ARTICLE. 

Officers  of  the  Regular  Army  shall  not  l^e  t^iu|)etent  to  nit  on  courts-martial  to  try 
tkie  officers  or  soldiers  of  other  forces,  except  as  provi<led  in  Article  78. 

908.  Although  officern  and  !!K>l(liers  of  volunteers,  not  being  militia, 
a]*e  as  much  a  part  of  the  Army  of  the  United  Staten  as  are  I'egular 
officers  (see  §  2444,  paat)^  yet,  in  view  of  the  terms  of  this  Article, 
an  officer  of  the  regular  army,  so-c^alled,  would  not  l)o  eligible  for 
detail  as  a  member  of  a  court  martial  convened  for  the  trial  of  volun- 
teer officers  or  soldiers,  nor,  when  duly  detailed  as  a  meml)er  of  a 
court-martial,  would  he  \)c  competent  to  take  pait  in  the  trial  of  a 
volunteer  by  such  court.    XIX,  670,  Jult/,  1866. 

209.  As  the  act  **  to  provide  for  temporarily  increasing  the  military 

establishment  of  the  United  States  in  time  of  war,"  approved  April  22, 

1898,  declares  that  the  armv  of  the  United  States  in  time  of  war  shall 

consist  of  both  the  regular  aniiy  and  the  volunteer  aiiny,  /tefd  that 

such  volunteer  army  is  not  with  respect  to  the  regular  arniy  ''other 

forces"  within  the  meaning  of  this  Article,  and  that  therefore  officers 

of  the  regular  army  are  competent  to  sit  on  courts -martial  for  the  trial 

of  oflScers  or  soldiers  of  such  volunteer  anny.*    Cards  4457, 4480,  «A/w^, 

1898. 

SEVENTY-EIGHTH  ARTICI^E. 

Officers  of  the  Marine  Corps,  detached  for  fler^4ce  with  the  Army  l)y  order  cf  the 
^*T«ident,  may  be  associated  witli  officers  of  the  Regular  Army  on  courti*-inartial 
^w  the  trial  of  offenders  helonging  to  the  Regular  Anny,  or  to  forces  of  the  Marine 
Corpe  80  detached;  and  in  such  cases  the  orders  of  the  senior  officer  of  either  con*, 
^ho  may  be  present  and  duly  authorized,  shall  Ix*  obeyed. 

SEVENTY-NINTH  ARTICLE. 

Officers  «hall  be  trie<l  only  by  general  cuurt.'^-iiiartial;  and  no  olliccr  Hhall,  when 
rtcan  be  avoided,  l)e  trieil  by  offict»rs  inferior  to  him  in  rank. 

210.  Whether  the  trial  of  an  officer  by  othcers  of  tin  inferior  rank  can 
he  avoided  or  not,  is  a  question  not  for  the  accused  or  the  court,  but 
for  the  officer  convening  the  court;  and  his  decision  (as  indicated  by 
the  detail  itself  as  made  in  the  convcnin^^  order)  upon  this  point,  as 
upon  that  of  the  number  of  members  to  be  dctiiiled,  is  conclusive.' 
Ill  82,  June,  186S;  LVl,  604,  St>pte)nhef\  18SS. 

ill.  At  the  opening  of  a  trial  bv  court  martial  it  was  objected  by 
the  accused  that  nine  of  the  thirteen  members  as  detailed  were  his 


*  See  this  opinion  published  in  cin-ular  21,  A.  (i.  O.,  1898. 
'  See  §  206,  ante,  arid  note. 
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inferiors  in  rank,  and  that  the  detailing  of  such  inferiors  could  have 
been  •'avoided'' without  prejudice  to  the  service.  Held  that  the 
objection  was  properly  overruled  by  the  court.  Whether  such  a 
detail  *'can  be  avoided"  is  a  question  to  be  determined  by  the  con- 
vening authority  alone,  and  one  upon  which  his  determination  is  con- 
clusive.*    LV1,^>(J4,  Stptemher,  1S88. 

EIGHTIETH  ARTICLE.* 

In  time  of  war  a  Held  officer  may  be  detailed  in  every  regiment  to  try  soldiers 
thereof  for  offenses  not  capital;  and  no  soldier,  serving  with  his  regiment,  shall  be 
trie<l  by  a  regimental  [or]  garrison  coart-martial  when  a  field  officer  of  his  regiment 
may  be  w)  detailed. 

EIGHTYFIRST  ARTICLE. 

Every  officer  commanding  a  regiment  or  corps  shall,  subject  to  the  provisions  of 
article  eighty,  be  competent  to  appoint,  for  his  own  regiment  or  corps,  courts- 
martial,  consisting  of  three  officers,  to  tr>'  offenses  not  capital. 

212.  Htld  that  the  Chief  of  Engineers  was  authorized  to  order  a 
court  under  this  Article  for  the  trial  of  soldiers  of  the  engineer  bat- 
talion; the  same,  in  connection  with  the  engineer  officers  of  the  array, 
being  deemed,  in  view  of  sees.  101*4,  1151,  1154:,  &c.,  of  the  Revised 
Statutes,  to  constitute  a  *' corps '''  in  the  sense  of  the  Article.  XXIL 
497,  Di'Ctuibii\  1866,  So  h<1d  that  the  Chief  of  Ordnance  was  author- 
ized to  convene  such  a  court  for  the  trial  of  the  enlisted  men  authorized 
by  Sec.  11()2,  Rev.  Sts.,  to  be  enlisted  by  him;  the  same  being  deemed 
to  constitute,  with  the  ordnance  officers,  such  a  separate  and  distinct 
branch  of  the  milit4iry  establishment  as  to  come  within  the  general 
designation  of  *S*oi*ps"  employed  in  the  Article.  XXX VIII,  546, 
ApriL  1877.  So  held  that  the  Chief  Signal  Officer,  under  the  provi- 
sions of  the  acts  of  July  24,  187t>:  June  20,  1878,  &c.,  relating  to  his 
branch  of  the  service,  was  authorized  to  order  courts  martial,  as  com- 
manding a  '* corps''  in  the  sense  of  this  Article.'  XXX,  509,  Jidy^ 
1870. 

213.  Under  ymr.  S9S^  Army  Regulations  of  1861,  it  devolved  upon 
a  department  commander  to  supt*rvise  the  proceedings  of  regimental 
and  garrison  courts  martial  transmitted  to  his  headquarters,  and  if  he 
discovered  any  material  error,  defei't  or  omission  in  a  record  or  in  the 
ac^tion  taken  in  the  case  by  the  inferior  commander,  to  bring  the  same 
to  his  attention.  The  latter  could  then  proceed  (in  case  of  an  absolute 
illegality)  to  issue  an  order  declaring  the  sentence  void,  or  (in  case  of 


summary  court. 
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kf<K't  of  II  material  cbaructer)  to  remit  th«  puniiibment  so  far  an  not 
jcuted.'     XXXV,  174.  Fti>ru.inj,  lS7i. 

EIGHTY-SECOND  ARTICLE. 
F'BveT7  officer  commandinK  a  tmrriwin.  ftirt.  or  olher  pla<v,  where  the  troope  roHBirt 
f  rfifteivnt  t-orps,  Bliall,  wibjwt  to  the  provUioiiB  i)(  arlide  «i);hty,  l<e  I'uiiipeti^iji  to 
^•inr.  fur  snch  earriiinn  or  other  ptncv,  niurte-nianial,  consifling  of  thrrv  otHivn, 
)'  ollerwe^  not  lapital. 

814.  It  ix  not  i>s.ii(>iitiHl  thiit  thi?  "  offioi-r  commuiiding  "  ttliuuM  lx>  of 

(he  rank  of  tidd  ofticvr.     A  comnianding  officer,  though  a  captain  or 

_Jjriiloiiaiit.  may  foiiv»>nc  n  court  nmrlial  under  this  Article,  provided 

t  ha-  tie  rwiuiivd  command.     VIII,  483,  M-nj,  1864. 

t  S18.  A  txjminandiiitr  ofKcer  is  not  authorized  to  detail  /n'miiff/,  with 

B  other  officers,  a*  a  court  imder  thin,  (or  the  preceding,)  Article. 

KIV.  i^.  Jimwiiy.  /-*67.     Xn  "acting  awistAntHurgeon."  not  l>eing 

(offinir  of  the  army,  cannot  be  detailed  on  such  i-ourt.     XXX,  lOit. 

w-iwry,  1^70. 

16.  The  general  term  "other  place,"  Ih  deemed  to  I»e  intended  to 
nrer  and  include  any  situation  or  locality  whatever— jxwt,  station. 
np.  hal ling-place,  &i:,  at  which  then'  may  remain  or  Ih-,  however 
npurarily.  a  :<e{iHrate  command  or  detaohtiient  in  which  dilTerftnt 
!<  of  the  army  are  represented,  as  indicated  in  the  next  paragraph, 
Iwirh  command,  so  siiiuiied,  <i>ntains  enough  officeni,  other  tlian  the 
inder.  arailahle  for  service  on  court  martial,  the  commander  will 
i-ompetont  to  exercise  the  authority  conferred  by  thin  Article. 
JV.  32,  Jurtf.  iS80. 
^S17.  //cW,  in  view  of  the  early  oniers'  relating  to  the  .-inliject  and  of 
B  pneliee  thereunder,  that  the  presence  on  <tuly  with  u  gitrn»on, 
ichinent,  or  other  wi»rate  command,  at  a  fort,  ar^itenal,  or  other 
it  or  pkce.  and  it'  a  part  of  Mich  command,  of  a  single  rcpresenta- 
i»e-  officer  or  soldier,  of  a  corps,  arm,  or  branch  of  the  service  other 
n  that  of  which  the  hulk  of  the  (ximniund  iM  composed. — aa  an  olticer 
I  the  iiuartermaster.  snlisiotence.  or  medical  depurlmenl,  a  chaplain, 
Bordmiiiiv  sergeant  or  hospital  steward,  an  othcer  or  soldier  of  artil- 
F  where  the  coimnand  consist"  of  infantry  or  ca«ilry.  or  '•**«  ivrna, 
l.,^mif;hl  lie  deemed  -ufticient  to  tix  upon  the  command  the  ehar- 
^^^of  nnr  "where  the  lr«o|>»  consist  of  different  corps,"  in  the  a^asc 
\%hM  Articie.  and  to  empower  the  commaadln^j:  officer  to  order  a 

1 


,      ,  .imitied  Irom  tbi-t»?!uliilloiu.ot  ISflt 
MIoMit  (<lilinn«-.  >mt  itiilp]>rn(lcnily  nl  Miy  rrgnlntion  nn  Ihr  eulijn't.  ilriwrtuicnl 
*- —   'n  itrartirr,  i>ri>|i<-r1v  ^xerriw>a  •nppnifion  over  the  reconlnol  infvrioi 

__         InUMtilttMl  to  their  timilquarien,  (u  tlie  extent  imlii^aled  In  the  text. 

*  flfWnal  ttAmr  w  <).  I).  IS,  UAf\n.  of  Armv,  1S43.    XuA  we  the  Uw  aa 

KadtoierlnG  O.  13.  Fourth  Mil.  Met,  IM7. 
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court  martial  under  the  same.  VII,  174,  February^  186^;  XIV,  48, 
Fthnuiry,  1865;  XXI,  118,  BeMiif^er,  1866;  XXVI,  254,  December, 
1867.  The  presence,  however,  with  the  command,  of  a  civil  employee 
of  the  army  (as  an  *^ acting  assistant  surgeon"),  could  have  no  such 
effect.     Vlil,  483,  May.  186^. 

218.  Where,  after  a  garrison  court  had  tried  the  cases  referred  to 
it  ])ut  before  its  proceedings  had  l)een  acted  upon,  the  command  of 
the  post  was  devolved  upon  the  officer  who  had  been  president  of  the 
court,  hM  that  such  officer  would  legally  and  properly  act  upon  the 
proceedings;  the  case  not  being  one  in  which  the  action  of  the  depart- 
ment or  other  higher  commander  was  required  by  the  109th  Article 
of  war.     XLIU,  268,  March,  1880'. 

EIGHTYTHIRD  ARTICLE. 

Regimental  and  garrition  court8-martial,  and  field-officers  detailed  to  try  offendere, 
shall  not  have  power  to  try  capital  I'aees  or  commissioned  officers,  or  to  inflict  a  fine 
exceeding  one  month's  pay,  or  to  impri^)n  or  put  to  hard  labor  any  non-commis- 
sioned officer  or  soMier  for  a  longer  time  than  one  monthJ 

219.  Capital  offences  (/.  ^.,  offences  c*apitally  punishable),  not  being 
within  the  jurisdiction  of  inferior  courts,  such  courts  cannot  take 
cognizance  of  acts  specifically  made  punishable  by  Art.  21,  however 
slight  be  the  offences  actually  committed.*  U,  189,  April,  1863;  XI, 
210,  Deeemher.  186^;  XXIV,  11>5,  January,  1867;  XXVI,  533,  April, 
1868;  XXVIII,  53,  Augmt,  1868;  XXXII,  334,  February,  1872. 

220.  A  sentence  forfeiting  pecuniar}'  allowances  in  addition  to  pay, 
where  the  entire  forfeiture  amounted  to  a  sum  greater  than  one 
month's  pay,  held  not  authorized  under  this  Article.  XXIX,  401, 
Norenthr,  1869. 

221.  A  sentence,  adjudged  by  a  garrison  court,  of  confinement,  '*  till 
the  expiration  of  the  term  of  service '"  of  a  soldier,  held  unauthorized 
unless  the  soldier  had  not  more  than  one  month  left  to  serve.  XXVII, 
483.  January,  1869. 

^Amended  March  2,  1901,  to  read  as  follows:  **Keffimental  and  garrison  courts- 
martial  and  summary  courts  iletaile<i  under  existing;  Taws  to  try  enhsted  men  shmil 
not  have  jx>wer  to  try  (!a]>itul  castas  or  oonimissioneil  otticers,  hut  shall  have  i>ower  to 
award  punishment  not  to  exc^tn^l  confinement  at  hanl  lal>or  for  three  months  or  for- 
feiture of  three  m(mths'  i>ay,  or  )M>th,  and  in  addition  thereto,  in  the  case  of  non- 
commissioned officers  nniui'tion  to  the  ranks  and  in  the  case  of  first-clasB  privatea 
re<luction  to  second-class  i)rivates:  /Vor/V/rv/,  That  a  summary  <*ourt  shall  not  adjudge 
confinement  and  forfeiture  in  excvss  of  a  {>erio<l  of  one  month,  unless  the  aocnssd 
shall  before  trial  consent  in  writing  to  trial  by  said  court,  but  in  any  case  of  refusal 
to  so  consent,  the  trial  may  l)e  had  either  by'j^eneral,  regimental,  or  garrison  oonit- 
martial,  or  by  said  summary  c*ourt,  but  in  case  of  trial  bv  8ai<l  summarv  court  with- 
out  consent  as  aforesaid,  the  court  shall  not  adjudge  confinement  or  forfeiture  ol  pay 
for  more  tlian  one  month." 

» G.  0. 21,  Hdqrs.  of  Army,  1858.  And  see  (t.  O.  18,  War  Dept.,  1859;  do.  9,  Dept 
of  Utah,  1858,  where  the  pnx^eedin^ss  of  garrison  courts  in  cases  of  capital  offences 
are  pronounced  void. 
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222.  The  limitation  of  the  authority  of  inferior  courts  in  re^^rd  to 
^i^Mitences  of  imprinonment  and  tine,  held  not  to  preclude  the  imposi- 
ion  h}'  them  of  other  punishments  sanctioned  by  the  usage  of  the 
aa^rviee;  such,  for  example,  a*^  reduction  to  the  ranks,  either  alone  or 
In  connection  with  those  or  one  of  those  expressl}'  mentioned.* 
:XXX,  667,  October,  1870;  XLIV,  659,  January,  1882;  Card  131)7,  Sij>- 

temher,  1895. 

223.  The  limitations  imposed  by  the  Article  have  reference  of  course 
to  single  sentences.     For  distinct  offences  made  the  subject  of  different 
trials  resulting  in  separate  sentences,  a  soldier  may  be  placed  at  one 
and  the  same  time  under  several  penalties  of  forfeiture  and  imprison- 
ment, or  of  either,  exceeding  together  the  limit  affixed  by  the  Article 
for  a  single  sentence.*    XXXI,  3,  Ftlpruary^  1870. 

224.  While  inferior  courts  have,  equally  with  general  courts,  ^'m;vV 
iidion  of  all  military  offences  not  capital,  committed  by  enlisted  men, 
yet,  in  view  of  the  limitations  upon  their  authority  to  sentence,  it  is  in 
general  inexpedient  to  resort  to  them  for  the  trial  of  the  graver 
offences, — such  as  larcenies,  aggravated  act*<  of  drunkenness,  pro- 
tracted absences  without  leave,  &c.,  a  proper  and  adequate  punishment 
for  which  would  be  beyond  the  ix>wer  of  such  tribunals.  The  more 
serious  offences  should,  where  practicable,  be  referred  for  trial  to 
9^nmit  courts  which  alone  are  vested  with  a  full  discretion  to  impose 
ponishment  in  proportion  to  the  gravity  of  the  offence.  VII,  36, 
207,  January  and  February,  1804;  XI,  ^210,  Decetnh^r,  1864;  XVI, 
ilh,June,  I860;  XXVI,  487,  533,  3Iarch  and  Aj>n7, 1868;  XLII,  33, 
November.,  18^/8.  An  inferior  court  cannot,  however,  legally  decline  to 
try  or  sentence  an  offender  on  the  ground  that  it  is  not  einpowcred 
under  this  Article  to  impose  a  punishment  adequate  to  his  actiuil 
offence.     XXVIII,  57,  AurjuMf,  1808. 

EIGHTY-FOURTH  ARTICLE. 

ThejiMige-advocate  shall  administer  to  ea<'h  niembiT  of  the  court,  l)efon»  they  pro- 

<5ft<l  upon  any  trial,  the  following  oath,  whicli  shall  also  l>e  taken  by  all  nienil)er8  of 

rejrimental  and  garrison  courts-martial:  **  You,  A  B,  do  swear  that  you  will  well  and 

^    traly  try  and  determine,  according  to  evidenc'e,  the  matter  now  lK*fore  you,  Ix'tween 

the  United  States  of  America  and  the  prisoner  to  l)e  trie<i,  and  that  you  will  duly 

ftiminister  justice,  without  jxartiality,  favor,  or  affection,  aeconlinj^  to  the  provisions 

of  the  rules  and  articles  for  the  government  of  the  armies  of  the  United  States,  and 

if  any  doubts  should  arise,  not  explaine<l  by  sai<l  articles,  then  according  to  your 

ronscience,  the  best  of  your  understanding,  and  the  <"UHtom  of  war  in  like  cases;  and 

you  do  further  swear  that  you  will  not  divulge  the  sentem^eof  the  court  until  it  shall 

*See  Manual  for  Courts-Martial  (1901),  p.  74,  imr.  13.  The  summary  court  act 
approved  June  18,  1898,  specifically  recognizes  and  authorizes  reduction  to  the  rank^ 
if  a  punishment  by  such  court.     See  also,  amended  83d  Article,  note  1,  ante. 

«See  G.  O.  18.  War  Department,  1859. 
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be  publi^heii  by  the  proper  authority,  exce|it  to  the  judge  advocate;  neither  will 
you  (liiieUir«  or  diticover  the  vote  or  opinion  of  any  particuUr  member  of  the  ooart^ 
martial,  imletw  r('<|uired  to  frive  evideni^e  thereof,  sm  a  witnes,  by  a  court  of  justice,' 
in  a  due  courne  of  law.    .So  help  you  God.** 

225.  ThLs  Article  makes  the  administering  to  the  court  of  the  form 
of  oath  thereby  prescribed  an  essential  preliminarj'  to  its  entering  upon 
a  trial.  Until  the  oath  is  taken  as  si)eciiied,  the  court  is  not  qualified 
^-  to  try  and  determine.''  XXXVIII,  1%,  Juli/,  1S76.  The  amugn- 
ment  of  a  prisoner  and  reception  of  his  plea — which  is  the  commence, 
ment  of  the  trial — before  the  court  is  sworn,  is  without  legal  effect 
IX,  21*3,  June,  IHGi;  XI,  323,  Biamhtr,  186J^  The  Article  requiiw 
that  the  oath  shall  be  taken  not  bv  the  court  as  a  whole,  but  bv  '^eadi 
memlier.''  Where,  therefore,  all  the  members  are  sworn  at  the  same 
time,  the  judge  advocate  will  preferably  address  each  member  by  namef 
thus  ••  you  A.  B.,  C.  I).,  E.  F.,  &o., do  swear,-'  &c.  XIII,  483,\lfowii, 
lS6o.  A  member  added  to  the  court,  after  the  members  originally 
detailed  have  l>een  duly  sworn,  should  l>e  separately  sworn  by  the 
judge  advocate  in  the  full  form  prescribed  b\'  the  Article:  otherwise 
he  is  not  (|ualified  to  act  as  a  member  of  the  court.  X,  563,  Xo^mher^ 
IHGIf,;  XIV,  350,  April,  1S6'k  A  member  who  prefers  it  may  be 
affirmed  instead  of  sworn.'     II,  5ti2,  June,  1803. 

226.  The  memlwrs  are  sworn  to  try  and  determine  the  matter  hefm 
thtin  at  the  time  of  the  administering  of  the  oath.  In  a  case,  there- 
fore, where,  after  the  court  had  l>een  sworn  and  the  accused  had  been 
arraigned  and  had  pleaded,  an  additional  charge,  setting  forth  a  new 
and  distinct  offence  was  introduced  into  the  case,  and  the  accused  wis 
tried  and  convicted  upon  the  same; — held  that,  as  to  this  charge,  the 
proceedings  were  fatally  defective,  the  court  not  having  been  sworn  to 
try  and  determine  such  charge.'    XXIV,  513,  May,  1867. 

227.  Where  the  vote  of  each  memlx^r  of  the  court  upon  one  of  sev- 
eral specifications  upon  which  the  accused  was  tried,  was  stated  in  the 
record  of  trial,  held  that  such  statement  was  a  clear  violation  of  the 
oath  of  the  court,  though  it  did  not  affect  the  validity  of  the  proceed- 
ings or  sentence.  II,  51^  Mareh,  1803,  A  statement  in  the  record  d 
trial  to  the  effect  that  all  the  members  concurred  in  the  finding  or  u 

*The  wonls  '*a  court  of  juntitt*'*  are  <kH»nie<l  to  mean  a  civil  orcrimioal  couitO 
the  United  States,  or  of  a  State,  &c.,  and  not  to  inchi<ie  a  c*ourt  martial.  A  caaecil 
hanily  be  8upj)06«eci  in  which  it  would  l>ecoine  prowr  or  dedrable  for  a  court  maitii 
t(>  inquire  into  the  vute(«  or  opinions  f^iven  in  clo«>eil  i^ourt  by  the  membereof  anothe 
Hiniilar  tribunal.  The  only  cai^  which  haiii  Uvn  met  with  in  which  the  meoiberec 
a  court  martial  have  been  recjuired  to  diHchK^e  their  votes  by  theproceeB  of  adf 
court,  is  that  of  In  re  ^lackenzie,  1  Pa.  I^w  J.  K.  358,  in  wKich  the  memberB  df 
naval  court  martial  were  compelle<l,  apainnt  their  objections,  to  state  their  voleai 
given  u]x^n  the  tin(iing>'  at  a  particular  trial.  In  the  present  correapondinic  Britii 
Article,  the  wor«lH  *'or  a  court  martial"  are  addeil  after  the  worda  "a  court  of  jaatioa. 

2  ^>^fk  Sec.  I  Rev.  StH 

'See  G.  C.  M.  0. 39,  War  Dept.,  1867;  G.  0. 13,  Northern  Dept.,  1864. 
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the  sentence,  while  it  does  not  vitiate  the  proooedingB  or  sentence,  is  a 
direct  violation  of  the  oath  prescribed  by  this  Article.  II,  76,  March^ 
MS;  VII,  3,  January,  186^. 

228.  The  object  of  the  8ecrec\v  in  regard  to  the  vote  of  a  member  is 
to  place  him,  when  voting,  beyond  the  reach  of  influences  which 
might  induce  him  to  act  contrary  to  his  judgment  on  the  merits  of  the 
cage.    63,  263,  Jan  nary,  ISOi. 

229.  The  disclosing  of  the  finding  and  sentence  to  a  clerk  by  per- 
mitting him  to  remain  with  the  court  at  the  final  deliberation  and 
enter  the  judgment  in  the  record,  is  a  violation  of  the  oath  and  a  grave 
irregularity,  though  one  which  does  not  affect  the  validity  of  the  pro- 
ceedings or  sentence.     XXVIII,  146,  Odiibrr,  18GS. 

EIGHTYFIFTH  ARTICLE. 

When  the  oath  has  been  adminiiittereil  to  the  nieml)er8  of  a  court-martial,  the  preei- 
totof  the  court  shall  admininter  to  the  juclj;e-a<lvcK*ate,  or  jierwm  officiating  aH  such, 
ttoathinthe  following  fonn:  '*  You,  A  11,  do  swear  that  you  will  not  disclone  or 
digfover  the  vote  or  opinion  of  any  |>articular  nieudwr  of  the  court-martial,  unless 
wquired  to  give  evidence  thereof,  a*«  a  witmw,  by  a  court  of  justict*,  in  due  course  of 
liw;  nor  divulge  the  sentence  of  the  court  to  any  hut  the  proj>er  authority,  until  it 
ahill  V*  duly  discloned  by  the  same.     So  help  you  (fO<l." 

EIGHTY-SIXTH  ARTICLE. 

A  court-martial  may  punish,  at  discretion,  any  person  who  uses  any  menacung 
wonb,  idgns,  or  gestures,  in  its  presence,  or  who  disturbs  its  pnx*eedings,  by  any  riot 
»  disorder. 

280.  The  power  of  a  court  martial  to  punish,  under  this  Article,  being 
confined  pnictic^ally  to  acts  done  in  its  innnediatc  presence,*  such  a 
court  can  have  no  authority  to  punish,  as  for  a  contempt,  a  neglect  b}^ 
in  officer  or  soldier  to  attend  as  a  witness  in  compliance  with  a  sum- 
mons.-   V,  172,  Octoher,  186 J. 

831.  A  court  martial  has  none  of  the  common-law  ix)wer  to  punish 
for  contempt  vested  in  the  ordinary  courts  of  justice,  but  only  such 
tuthoritv  as  is  given  it  bv  this  Article.  Thus  hi/d  that  a  court-martial 
was  not  authorized  to  punish,  as  for  a  contempt,  under  this  Article  (or 
otherwise),  a  civilian  witness  duly  summoned  and  appearing  })efore  it, 
imt,  when  put  on  the  stand,  declining  (without  disorder)  to  testify.' 
CLII,  595,  Ajfrll,  1880;  XLIX,30r),.h/<//Av/,  18So. 

Ut  wai?  held  bv  the  Secretary*  of  War  in  the  case  of  Lt.  Col.  Backenstos — (J.  O.  14, 
TarDept,,  1850, — that  a  court  martial  had,  under  tliis  Article,  no  jK»wor  to  j>unish 
9  own  members. 
'Aa  to  the  power  of  courts  of  inqn'm/  to  punit^h  for  (•ontenij>t,  stM'  note  to  Onk  htn- 

tED  AN'D  EIGHTEENTH  ARTICLE,  J),  107,  poM. 

'By  sec.  1  of  the  act  of  March  2, 1901,  **to  prevent  the  failure  of  military  juntice," 
r.,  pn:»vi.«ion  is  ma^ie  for  the  puniflhment  by  civil  authority  of  civilians  rctusinp  to 
pear  or  testify  before  general  courta-martial. 
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232.  The  authority  of  the  judge-advocate  (under  sec.  1202,  Be 
Stat8.)  to  isi^ue  ^'  like  process  to  compel  witnesses  to  appear  and  tesd 
which  court.s  of  criminal  jurisdiction  within  the  State^  Territory,  < 
district  where  such  military  courts  may  be  ordered  to  sit,  may  la¥rfiil 
issue,"  does  not  vest  the  court  martial  with  power  to  punish  a  civili 
witness  for  contempt  who  ref  ases  to  testify.    XLIX,  300,  AugmU  188 

233.  Where  a  contempt  within  the  description  of  this  Article  h 
been  committed,  and  the  court  deems  it  proper  that  the  offender  sb 
be  punished,  the  proper  coui*se  is  to  suspend  the  regular  business,  ai 
after  giving  the  party  an  opportunity  to  Im?  beard,  explain,  &c.,*  I 
proce€Kl — if  the  explanation  is  insufficient — to  impose  a  punishmen 
resuming  thereupon  the  original  proceedings.  The  action  taken 
properl}'  summary,  a  formal  trial  not  being  called  for.  Close  confioi 
ment  in  quarters  or  in  the  guard  house  during  the  trial  of  the  pendin 
case,  or  forfeiture  of  a  reasonable  amount  of  pay,  has  been  the  moi 
usual  punishment.'     XXX,  301,  570,  Jfai/  and  Augmt^  1870. 

EIGHTY-SEVENTH  ARTICLE. 

All  inenil)er»  of  a  wmrt-martial  art»  t<»  behave  with  decency  and  calmneflB. 

EKJHTY-EIGHTH  ARTICLE. 

Mf  inV>en!i  of  a  court-niartial  may  ])e  challeuged  by  a  prisoner,  but  only  for  cmoee  stati 
to  the  court.  The  nnirt  »hall  determine  the  relevancy  and  \-alidity  thereof,  tu 
shall  not  re<*eive  a  challenge  to  more  than  one  member  at  a  time. 

234.  This  Article  authorizes  the  exercise  of  the  right  of  ehaUeo) 
before  all  courts  except  field  officers^  courts  and  summary  eouitf 
These  courts  are  not  subject  to  Ije  challenged,  because,  being  coi 
posed  of  but  one  meml>er,  there  is  no  authority  provided  whidi 
competent  to  pass  upon  the  validity  of  the  challenge.  XI,  210,  Deee^ 
hei\  ISGI^, 

235.  It  is  ordinarily  a  sufficient  ground  of  challenge  to  a  memb 
that  he  is  the  author  of  the  charges  and  is  a  material  witness  in  i 
case.  II,  584,  Jk^u  1863;  XX,  18,  OcUibt-r,  lS6o;  XXXI,  21 
JA//r//,  1S71;  XXXVII,  43,  Sr^ft-mht-r,  1875;  315,  Fthruary.  W 
XXXIX,  L>4(),  (Molu'i\  1877.  The  mere  fact  that  he  is  to  be  a  witw 
is  not  in  genenil  to  he  held  sufficient.  II,  584,  i<iijmt;  XXXIII,  15 
July.  1872. 


^  See  Cf.  C.  M.  0. 37,  Fourth  Mil.  Dist..  18GS. 

*  husteail  of  i)rocee<linj?  a^inst  a  military  i>er!»on  for  a  contempt  in  the  modec 
temi)late<l  by  tnis  Article,  the  alternative  coun*e  may  l)e  pureueil  of  bringing  bin 
trial  lK»fore  a  new  court  on  a  charge  for  a  disonier  under  Art.  62.    Compare  Sam< 
634;  SimmonH,  §  434.    The  latter  c^)un«e  has  not  unfretiuently  )>een  adopted  in 
practice. 

•Manual  for  Courts-Martial  (1901),  jmjjre  27,  note  3. 
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(36.  The  mere  fact  that  a  member  sij^ned  or  formally  preferred  the 
charges  is  not  sufficient  ground  of  objection,  since  he  ma}^  have  done 
80  ministerially  or  by  the  order  of  a  superior.  IX,  25S,  June^  186^, 
But  where  a  member,  upon  investigation  or  otherwise,  has  initiated 
or  preferred  the  charges  as  accuser,  or  as  prosecutor  has  caused  them 
to  be  brought  to  trial,  he  is  properly  subject  to  challenge.  XXXIII, 
2W,  My,  1872;  XXXVII,  315,  lUruari/,  1870.  Thus,  that  a  mem- 
ber had  originated  and  preferred  the  charge  for  a  disol>edience  of  his 
own  order,  was  held  good  cause  of  challenge.  XXXVI,  257,  Feh- 
rmry^  1875.  So,  in  a  case  of  a  trial  for  an  assault  upon  an  officer,  the 
&ct  that  the  officer  upon  whom  the  assault  was  connnitted,  and  who 
was  the  prosecuting  witness,  was  a  membt^r  of  the  court,  was  held  to 
constitute  complete  cause  of  challenge  to  him  as  member.  XXXIII, 
257,  Aiigmt,  1872. 

287.  That  a  member  is  the  regimental  or  company  commander  of 
the  accused  does  not,  per  ne^  constitute  sufficient  ground  of  challenge. 
But  such  ground  may  exist  where  the  commander  has  preferred  the 
charj^s,  or  where  the  relations  between  him  and  the  accused  have  l)een 
such  as  to  give  rise  to  a  presumption  of  prejudice.  VII,  534,  Jnne^ 
mi;  XXII,  631,  Jfarcft,  1867. 

238.  Where  a  member,  before  the  trial,  had  expressed  an  opinion, 
based  upon  a  knowledge  of  the  facts,  that  the  accused  would  lie  con- 
victed whichever  way  he  might  plead,  hid  that  he  had  clearly  pre- 
judged the  case,  and  that  the  court  should  have  sustained  an  objection 
taken  to  him  by  the  accused  although,  upon  l)eing  challenged,  he 
declared  that  he  was  without  prejudice.*    XXXVII,  491,  April.,  1876. 

289.  A  member,  on  l)eing  challenged  for  prejudice,  declared  that 
he  did  not  consider  the  accused  (an  officer)  a  gentleman,  and  would  not 
a^^iociate  with  him,  and  that  he  had  stated  so;  but  he  added  at  the  same 
time  that  he  was  not  prejudiced  for  or  against  him.  IMd^  especially 
as  one  of  the  charges  was  "conduct  unljecoining  an  officer  and  a 
gfentlcman,'"  that  the  challenge  was  improperly  overruled  by  the  court. 
XXIV,  584,  March,  1867. 

240.  It  is  not  good  ground  of  challenge  to  a  member  that  he  is  junior 
in  rank  to  the  accused,  nor  is  it  sufficient  ground  that  the  member  will 
jain  a  step  or  ''file-'  in  the  line  of  promotion  if  the  accused  is  dismissed, 
t  is  however  a  sufficient  cause  of  challenge  to  a  member,  that,  if  the 
ccused  (an  officer)  be  convicted  and  sentenced  to  be  dismissed,  the 
lember  will  be  forthwith  entitled  to  promotion.  XXXIII,  187, »//////, 
^2:  XXXVII,  189,  Decemhr,  187 o;  XXXVI II,  8(56,  :i7r»,  <AAAr and 
ypremhr.  1876;  LV,  220,  Decmihcr.  1887. 

»See  G.  G.  M.  O.  m,  HdcjrH.  of  Anny,  187i». 


78  ARTICLES    OF    WAR.  [88 

241.  ndd  sufficient  ground  of  challenge  to  a  meml>er  of  a  court 
martial,  that  he  has  previously  taken  part  in  an  investigation  of  the  same 
case  before  a  court  of  inquiry,  though  such  court  did  not  express  a 
formal  opinion.     XXIII,  406,  April,  1807. 

7A3L,  Held  good  ground  of  challenge  to  a  member  of  a  court  martial, 
in  a  case  of  alleged  theft  by  a  soldier,  that  such  member  had  l)een  a 
member  of  a  board  of  survey  which  had  investigated  the  case  and  fixed 
the  misappropriation  of  the  propeity  ujwn  the  accused.  XXXVI, 
599,  July,  1875. 

243.  Ifeld  that  the  members  of  a  court  martial  who  had  composed  a 
previous  court  by  which  the  same  accused  had  been  tried  for  the  same 
act  though  under  a  different  charge,  were  all  subject  to  be  set  aside  on 
challenge.     XXVIII,  181,  October,  1868. 

244.  It  is  not  necessary  (though  usual  and  proper)  for  a  member  to 
withdraw  from  the  court  room  on  being  challenged  and  pending  the 
deliberation  on  the  objection.     V,  99,  Oct<y()er,  1863. 

245.  Courts  should  be  liberal  in  passing  upon  challenges,  but  should 
not  .entertain  an  objection  which  is  not  i(j>eeific,  or  allow  one  upon  its 
mere  assertion  by  the  accused  without  proof,  and  in  the  absence  of 
any  admission  on  the  part  of  the  memlx*r.^  XXIV,  584,  May.,  1807; 
XXXVI,  578,  July^  1875.  A  positive  declaration  by  the  challenged 
member  to  the  effect  that  he  has  no  prejudice  or  interest  in  the  case, 
will,  in  general,  in  the  absence  of  material  evidence  in  support  of  the 
o))jection,  justif}'  the  court  in  overruling  it.  XVII,  405,  Septemher, 
1805. 

246.  Where,  before  arraignment,  the  accused  (an  officer),  without 
having  personal  knowledge  of  the  existence  of  a  ground  of  challenge 
to  a  member,  had  credible  information  of  its  existence,  held  that  he 
should  properly  have  raised  the  objection  befoi^e  the  meml)ers  were 
sworn,  and  that  the  court  was  not  in  error  in  refusing  to  allow  him  to 
take  it  at  a  subsequent  stage  of  the  trial.     XLI,  414,  Sepfemher,  1878. 

247.  The  fact  that  a  sufficient  cause  of  challenge  exists  against  a 
member  but,  through  ignorance  of  his  rights,  is  not  taken  advantage 
of  by  the  accused,  or  if  asserted  is  improperly  overruled  by  the  court, 
can  aff(*ct  in  no  manner  the  validity  in  law  of  the  proceedings  or  sen- 
tence, though  it  may  sometimes  properly  furnish  occasion  for  a  dis- 
approval of  the  proceedings,  &c.,  or  a  remission  in  whole  or  in  part 

•See  G.  ( ■.  M.  O.  6(5,  War  Dept.,  1875.  The  diallenpe,  the  allowance  of  which  by 
the  court  in  Gen.  Twijriyrs'  cai*e  wan  disapproved  in  G.  O.  4,  War  Dept.,  1858,  was 
einiply  a  jreneral  objection  to  the  nienilxT  by  the  acciiseil  on  account  of  **8ome 
tin]»leaj<ant  circunistanws  ^rowin^  out  of  theirotticial  relations;'*  no  specific  allega- 
tion of  bias  l>eiug  made,  and  the  member  himself  expressly  disclaiming  any  feeling 
of  i)rejudice. 
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of  the  sentence. »  VIII,  534,  June,  lS6k;  IX,  258,  ./w;*^,  IRGI^;  XX, 
18,  (ktoher^  1866;  XXX VII,  315,  491,  Fefpriujiry  and  Apnl,  1876; 
XXXIX,  240,  OcU/jer,  1877. 

S^.  The  Article  imposes  no  limitation  upf)n  the  exercise  of  the  ri<jfht 
of  challenge  other  than  that  the  challenge  shall  lie  for  "cause  stated,'' 
and  that  more  than  one  menil)er  shall  not  l>e  challenged  at  a  time. 
Thus  while  the  panel,  or  the  court  as  a  whole,  is  not  subject  to  chal- 
lenge, yet  all  the  members  ma}'  l)e  challenged  provided  they  are  chal- 
lenged separately.  XXVIII,  632>,  May,  1869;  XXX,  3f;i,  May.  1870; 
XXXVIII,  53,  January^  1876,  The  Article  contains  no  authority  for 
challenging  the  judge  advocate.     XXXV,  018,  Octoh:i\  187^, 

249.  The  Court,  of  itself,  cannot  excuse  a  member,  in  the  absence  of 
a  challenge.  A  member,  not  challenged,  but  considering  himself  dis- 
qualified, can  be  relieved  only  })}'  api)lication  to  the  convening  author- 
ity.*  XXXVII,  34,  Stfpti^iibrr,'^  1876. 

250.  An  accused  challenged  the  entire  court  on  the  ground  that  the 
convening  oflBcer  was  "  at*cuser. ''  Jfefd  proix»rh'  overruled:  the  array 
cannot  be  challenged  at  military  law.  The  Article  d(»clares  that  '*the 
court  ♦  ♦  ♦  shall  not  receive  a  challenge  to  more  than  one  mem- 
ber at  a  time.''     LIII,  225,  J/?/-//,  1887. 

251.  A  court-martial  cannot  relieve  or  "excuse-'  a  meml)er  except 
upon  a  challenge  duly  interpased  and  sustained  under  this  Article. 
The  fact  that  a  member  has  l)een  ab.sent  from  a  session  of  the  court, 
widhas  not  heard  the  testimony  meanwhile  taken,  constitutes  no  legal 
P'ound  for  excusing  him  by  the  court,  ])rovided  such  testimony  is 

[     read  to  him  and  no  objection  to  his  continuing  as  a  menibiM*  in  the 
easels  interposed  by  the  accused.''     LI,  54(>,  Fthruary,  1SS7. 

252.  An  accused  objected  to  a  member  on  the  ground  that  some  lime 
before  he  had  had  a  di.sagreement  with  the  member  and  thought  that  he 

'See  Opinion  of  the  AUorney  General  of  January  19,  IHTs  (IT)  Opins.  4oL'),  in 
which  the  opinion,  expre4*s<CHi  l)y  the  Juilj?e-A(lv<M'ate  (Jeneral  in  the  nniHt  re<ent  <»f 
the  cases  urion  which  this  para^ph  in  l)ase<l — that  the  fact  that  one  of  the  chaises 
upon  which  the  accuaeii  was<  convicted  wa«  j)referre<l  hv  a  nienilKT  of  tlie  court  who 
»k)te«tifie<l  at*  a  witness  on  the  trial  (but  who,  thoujrFi  clearlv  f*iibject  to  ol)jtM»tion, 
wag  not  challenped  by  the  accujHMl),  couhi  not  affect  the  vali<lity  of  the  sentence  of 
diaiiigrtal  after  the  J*ame  haii  been  <iuly  conlirined — in  concurre<l  in  l>y  the  Attorney 
<reneral.     And,  to  a  similar  effect,  eee'Keyee  r.  United  St4it<*»,  15  Ct.  (1s.,  532. 

In  (t.  C  M.  (.).  88,  Dept.  of  Dakota,  1878,  the  i^>int  it*  noticed  that  where  a  chal- 
lenge inter{*OHe<l  by  the  acTueed  has  l)een  iniproiK'rly  disallowtnl,  a  subsecpient  plea 
of  guilty  is  not  to  be  treatetl  an  a  waiver  ol  the  advantage  to  which  he  may  be  entitle<l 
by  reflifon  of  the  iiuproi)er  ruling. 
'8. 0. 19,  Dept.  of  Colo.,  1896. 

*The  practice  here  indicated  no  longer  obtains — see  par.  4,  p.  28,  ^lanual  for  Court**- 
Martial  (1901),  which  prescribes  that  "no  nienilxir  who  has  Ixien  al)sent  during  tlie 
tftking  of  evidence  shall  thereafter  take  part  in  the  trial;"  but  that  "this  provi.^ion 
0hali  not  be  construed  as  invalidating  the  j)rocee<lings  of  courts  martial  when  not 
ci>mplie«i  with  and  no  objection  is  made,  but  is  to  U*  regarded  as  a  requirement 
which  should  always  be  complied  with  when  practicable." 
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24 1  ^        -^  inrUXiT^r  declared  that  he.  was  consci 

"I ''■•':»»-i''  ^  -:aa:;^t«ihecontraiT,  his  feeling  towt 

'^'""   ■"  i-  .';.;#■  ibat  the  court  erred  in  sustaini 

-'+^  ,  ^-5rf»  ^-ivaai  charjfed  with  mutiny.     Some 

-»,iij»  i:>i'lainiin<j:  any  prejudice  against  tA^ 
'  „«^^  TWki  they  were  present  at  the  outbreal^^ 

-itf  ii*::r  own  personal  presence  or  know^ 
.^  fiKi  :it*  mutiny,  which  had  involved  homi 
^  .^     --'!^":iied  oftence  of  the  class.     Hdd  that  — « 
^y^--.'^  avoid  applying  their  impressions  \C^ 
-  «  ■^*«^ected  with  the  disorder.  thevwouU'* 
..   r.Mviion  as  triers.     LV,  529,  Aj/nL  ISSS — 
^-•ativtt  in  i^egard  to  the  impropriety  of  act.-r= 
^   ^^:t>c  the  accused,  unaccompanied  l)v  aiiy^ 
*"  .      wiivenee  on  the  charges,  is  not  a  sufficien  "t: 
"^    ^_\    iii:^  Article.     64,  174,  JA^/r//,  1S94. 

^^   I.  "25**  service  the  Judge-Advocate  may  al^ 
r^**  r»**>i^  Fff^ruary^  1S96, 


va'Xt*  a  general  «*onrt-Tnartial,  from  olwtiuaoy  2iwl 
4  Aiutwi'rs  fon»ij;n  to  the  j>iiriK»»e,  the  court  may  pn>- 
^  :  iK*  priwrner  liatl  i»lea«kHl  m>t  giiilty. 

^^  I'crs»»u  ileputiMl  by  him,  or  by  the  general  or  offirtT 

c*»fcO'j"vul,  or  pirrison,  h«hall  j»rowHnite  in  the  name  of 

""   .        iio  i»rUM»iier  han  made  his  j»lea,  he  8hall  ho  far  eonwMtT 

jy.i,.>r  a^  lo  ol»jeet  to  any  leading  <iiieHtioii  to  any  of  the 

^^^^.^  u*  the  i»rirt>ner  the  answer  to  wliii-h  might  tend  to 


«^'*»\*idinglH'y(»nd  the  limits  of  the  State,  Territor}',  or 

,^^v  vvurl  may  l»e  ordered  to  sit,  if  taken  on  reasonable 

•  ^*  '      *  ^  JkI  \ImIv  authenticated,  mav  he  read  in  evidence  liefore 


Ve- 


vA<iih4  '»**  **'**^^^  5"  evidence  in  a  capital  case  (that 

^  '•    '^^^^*^  .ii^vv^\MU*e  char;rod  is  punishal)le  capitally)— as  in 

'*=^. '  ^^[^  ,^  Art  il.  or  a  case  of  a  spy,  or  one  of  desertion 

^^ ,;  *    ^'-•^  r^tec^^i^^  "^  *^  *'*^****  ^^^  desertion  in  time  of  pouce.    Ill, 


a*  '*^  "^'^'s^.^   !.VV'»»»»  S,i>t,,nha;  ISO.',;  XXXU,  K\  June,  1871; 
*^*T^?    ••V*.  '■'»'*'•'*'>  '""'  '^"''''  ^'''^^'     ^"''   ''*  ^^^  deposition 
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admissible  of  a  witness  who  resides  in  the  State,  &c.,  within  which 
the  court  is  held^  (XLII,  361,  nupra)^  except  hy  consent  of  the  parties.* 
Card  1829,  Xovemher,  1896. 

257.  Where  the  evidence  of  high  officers  or  public  officials — as  a 
department  commander,  or  chief  of  a  bureau  of  the  War  I)ei>artment— 
is  required  before  a  court  martial,  the  same,  especially  if  the  court  is 
assembled  at  a  distant  point,  should  l)e  taken  by  deiiosition,  if  author 
ized  under  this  Article.  Such  officei"s  should  not  l)e  required  to  leave 
their  public  duties  to  attend  as  witnesses,  except  where  their  depositions 
will  not  be  admissible,  and  where  the  case  is  one  of  special  importance 
and  their  testimony  is  essential.  VII,  5,  Jnnuanj^  186^.  The  Secre- 
tary of  War  should  not  l>e  required  to  attend  as  a  witness,  or  to  give 
his  deposition  in  a  military  case,  where  the  chief  of  a  staff  cori)s  or 
other  officer,  in  whose  bureau  the  evidence  sought  is  matter  of  record, 
or  who  is  personally  acquainted  with  the  facts  desired  to  be  proved, 
can  attend  or  depose  in  his  stead.     XXXV,  505,  «A//y,  187^, 

258.  The  party  at  whoso  instance  a  deposition  has  been  taken,  should 
not  l)e  permitted  to  introduce  only  such  parts  of  the  deposition  as  are 
favorable  to  him  or  as  he  may  elect  to  use:  he  must  offer  the  deix>si- 
tion  in  evidence  as  a  whole  or  not  offer  it  at  all.  XXXVI,  23(),  /^J- 
mry.  1876. 

259.  If  the  party  at  whose  instance  a  deposition  has  been  taken  decides 
not  to  put  it  in,  it  may  lie  read  in  evidence  by  the  other  party.  One 
Pftrty  cannot  withhold  a  deposition  (duly  taken  and  admissible  under 
ttLsArticle)  without  the  consent  of  the  other.  XXX VIL  1^  Fflru- 
^%  1876. 

280.  ILlil  that  the  deposition  of  a  witness  residing  in  a  foreign 
^nintrv,  and  taken  before  a  (lualitied  person,  as  an  American  consul, 
^oiild  be  admissible  in  evid«»nce  under  this  Article  e([ually  with  the 
disposition  of  a  resident  of  the  United  States.     XLII,  114,  Jatntnrff^ 

'  im, 

281.  Where  the  judge-advocate  offen^d  in  evidence,  on  the  part  of  the 

prosecution,  a  deposition  which  proved  to  have  been  given  by  a  person 

other  than  the  one  to  whom  the  interrogatories  were  addressed,  and  the 

acciL^ed  objected  to  its  introduction,  but  the  objection  was  overruled 

hv  the  court,  /^'/rf  error;  the  fact  that  the  intended  deponent  was  but 

the  agent,  in  the  transaction  inquired  about,  of  the  person  who  actually 

furnished  the  deposition,  not  being  sufficient  to  make  such  deposition 

admissible  except  by  consent  of  pirties.^     XLII,  140,  January^  1879. 

'Note  the  remarks  of  the  reviewing?  authority  in  (J.  ('.  M.  ().  102,  Dt'pt.  of  the 
Eagt,  1871;  do.  1,  Diviwon  of  South,  IHT.i. 
'.See  Manual  for  CourtH-Martial  (1901),  note  1,  p.  161. 
•See  G.  C.  M.  O.  9,  HdqrH.  of  Army,  1879. 
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•  'I  its  terms  and  in  wliicli  its  coiuli- 

•  r  party  to  liavt*  (l«'i)osition.s  takrii 

•:  aloiM'  has  no  })()Wi'r  to  doci<U*  that 

I     lial.  >hall   not    hf  taken/     48.  T)!*. 

\    i'ithrr  ]>a]'tv.  \\  hicli  i>  not   "dulv 

i.iniittiMl   in   cvichMice    hv    the   court, 

".»t    ohjcct.     34,  7r>.  -A////.    Av.v/y.     A 

:uhnis>ihh'   whcr*^   it    t'aiU'd   to  show 

xi-laUi*n  wa<  authorized  to  tak«'   it.  <»r 

-ter  the  oath  t<»  the  witnt*>s.      14,  'J^'). 


•.  \ 


•  i:  that  the  drpo.Nition.  to  l>e  a(hnis>ihle 
.■.:uMitieat«Ml."  niake>  it  essential  that  the 

■  .  .  ..  takefi  under  an  oath  adniini^ti'n'd 
iklnrnii^tei"  oaths  for  ^ueh  purp(>>e.  A 
-n  to  l)etor«^  one  of  the  militai'v  oHicer-* 
..  IM»1\  ^.  4.  (»r.  if  >u<'h  afi  ollic-er  Im'  not 
,'tnpetent  to  a(hnifii>ter  oath>  in  i^^'neral. 
iinini-^ter  oath^  oidy  for  a  eertain  spoeial 
lei^ally  (juali fy  a  n\  itni"<^  nn  hose  deposition 

'    ihi>  Artieh'.     34.  7.^.  7/////. /^W;  57.  r»l. 


,.  '-.o  powei"  to   «|ualify  in'  authoi'ize  a  eoni- 
,  •."  olliicr  oi'  jMTxm.  to  take  a  (h*])(>>ition  or 

.-,   in  Liencial   *>ali*>faetory   e\  itienei'   foi'  ])ur- 
-.  iiiofi    l>y    (h'S(rij)lion.   and    .--houid    not    he 
liv-alion   of   an   arcused    w  liere   reliaMr  oral 
,.,,.     GO.  :5-'>. '/''///.  /v'a;. 

■     ,  IN  ili:m    wilnes-^r^.   A\]iih»    their  takiiii!"  lien- 

^  •, -i-,.*  ilian  wouhl  the  ]»«'r'^onal  attendance  of  the 

..    *.ulh<ient  a^  tc^-iiinony.  e\ee])t  when  tln»  pur- 

.,.   Mri"^«>n:illy  i'h'ntifv  the  aeeUMHl  before   the 

.    .-.iM     int  r(»du('«'d   hv    ihr  i)ro>('cution.    tlioutrli 

.ill  ihr  tirfrct  wa-  w:ii\«'«l  l)\   the  aeeu>ed,  //^A/ 

*\  J .  r-'l«»|>p''''  ii<»iii   afli-rward^  •jue'^tionino-  it  as 

I  [^  ,h;o.  /•'  /'/•'/'//■'/.  /v^/. 

,  ;  fi^d  l«»  ha\<'a  d<'po-itir)n  takrn,  /.  *.,  to  M»e  to 


.  ut  li.i  -  1»'-'"  -111. mitt. -1  t-.  tlir  .■-.lilt,  it  MiiL'ht  in  a  \n-i»]H-r 
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it8  being  taken,  should,  before  sennng  the  subpoena,  complete  it,  if 
necessary,  by  inserting  the  name  and  official  designation  of  the 
notary  (or  other  official  having  authority  to  administer  the  oath), 
before  whom  it  is  to  be  taken,  and  the  date  on  which  and  the  place 
where  it  is  proposed  to  take  it.  And  when  the  deix)sition  has  l>een 
duly  taken,  he  should  certify  it  as  so  taken,  and  transmit  it  in  a  sealed 
package  to  the  president  of  the  court.     65,  57,  2Iny^  JSO^, 

270.  Civilian  witnesses  who  duly  give  their  deix)siti<)ns  under  this 
Article  are  entitled  to  the  same  fees  and  allowances  as  are  witnesses 
who  duly  attend  the  court  in  person.*  The  voucher,  to  enable  such  a 
witness  to  obtain  his  dues,  should  simply  set  forth  the  facts  us  to  his 
^rvice,  substituting,  for  the  usual  statement  in  regard  to  attendance 
before  the  court,  a  statement  that  he  duly  attended  as  a  witness  at  a 
certain  time  and  place,  and  duly  gave  his  deposition  liefore  a  certain 
official  named.     64,  336,  AprlLl^OJ^. 

271.  Held  that  a  sum  of  three  dollars,  disbursed  bv  an  officer 
ordered  to  procure  a  deposition  to  l)e  taken,  as  a  imyment  to  a  justice 
of  the  peace  before  whom  the  deposition  was  given,  would  legally  be 
i"eimbursed,  on  the  prejsentation  of  a  proper  voucher,  by  the  quarter- 
niaster  department,  out  of  the  appropriation  for  the  expenses  of 
witnesses  before  courts-martial.     64,  6(>,  Fthnmnj^  1S9^, 

272.  A  deposition  duly  taken,  under  tlie  Article,  on  the  jmrt  of  the 
prosecution,  is  not  subject  to  objection  by  the  accus(»d,  and  cannot  l)e 
ejected  by  the  court,  merely  upon  the  ground  that  it  is  declared  in 
^heVIth  Amendment  to  the  Constitution  that — *'in  all  criminal  pros- 
^lutions  the  accused  shall  enjoy  the*  right  *  *  *  to  bo  confronted 
^'ith  the  witnesses  against  him."  This  constitutional  provision  has  no 
Application  to  courts  martial:  the  'NTiminal  i)rosecuti()ns"  referred  to 
^re  prosecutions  in  the  V,  S.  civil  courts.  LI  I,  14s,  March,  JSS7; 
LV. 480-403,  3/arc/i,  1SS8;  44,351,  Dminhrr.  IHOO;  h7..'l^^\.F^hninnj, 
im;  55,  493,  OcUff>t^v,  1S9^2. 

273.  The  provisions  of  Sees.  SO(>-870,  Rev.  Sts.,  relate  to  depositions 
in  the  U.  S.  courts  and  have  no  application  to  courts  martial  which  are 
no  part  of  the  U.  S.  judiciary.  ILhI  therefore  that  thai*e  was  no 
authority  whatever  for  prescribing,  as  was  done  in  (i.  ().  "1^  Dept.  of 
Texas,  1888,  that  the  laws  of  Texas  in  regard  to  the  taking  of  deposi- 
tions ^nould  govern  depositions  in  military  courts  held  within  that 
.State.     LV,  48(),  580,  March  and  May,  1888. 

NINETY-SECOND  ARTICLE. 

All  pereone  who  give  evidence  before  a  court-martial  shall  ]>o  examincHl  on  oath, 
or  affirmation,  in  the  following?  form:  *' You  swear  (oraftirin)  that  the  evidence  you 

» See  Circ.  9,  A.  G.  O..  18S3. 
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4li(iil  /}*••%.  iti  t\i*r  fiktisi  now  in  hearing,  shall  be  the  truth,  the  whole  truth,  and  nothing 
»int  f  lirt  rin\f  h.     •*/  h<;lp  you  God."  * 

tPk  TKU  Article  does  not  prescribe  by  whom  the  oath  shall  be 
>«f(iuintMf^rf^i.  Ity  the  custom  of  the  service  it  is  administered  by  the 
^iMil^/*:iuto^*^t»U^*  When  the  judge  advocate  himself  takes  the  witness 
4fiu«it.  ^%^.  U  i^rojM'rly  sworn  by  the  president  of  the  court.     XLII,  269, 

,^>rvfrrrv-THiRD  article. 

4  •.>n«rr.tVM»#tUf  «}im11,  for  reasonable  cause,  grant  a  continuance  to  either  party,  for 
>tw'U  '.»•»»•».  4*' A  *»  '/ft^fn,  aM  may  appear  to  be  just:  Provided ^  That  if  the  prisoner  be 
,#,  ..j#,j«n  '«i.»'^ft/.>*i*<rfit,  the  trial  shall  not  be  delayed  for  a  period  longer  than  sixty 

f!f^.  't\*^.  rMfurt  nbould  in  all  cases  require  that  the  desired  evidence 
^ty*;^ff  ^^  ^t*'  «»liown  to  be  material,  and  not  merely  ciunulative,'  and 
I'Ymf  f/r  «^r^«jlt  \i*i  production  will  not  delay  the  trial  for  an  unreasonable 
A^ff'iM'  H  Aupu\(\  also,  in  general,  before  granting  the  continuance, 
rw»  ri*«>«>^^4  timt  th«  al>sence  of  the  witness  is  not  owing  to  any  neglect 
/Vf*  fJvA  ^Mft  of  the  applicant.*  This  feature,  however,  will  not  be  so 
Mu^'H  ,^yMM  n\Hm  in  military  as  in  civil  cases. '^    VIII,  662,  Jvly^  186^. 

jff^  O^^'rf^'i'^  **  reasonable  cause"  is,  in  the  judgment  of  the  court, 
/i/r^^rMM;  M^*^  Jittfty  is  entitled  to  so?ne  continuance  under  the  Article. 
^  ,i,s  fn^^ :  UtfU^tA^  by  the  court  to  grant  such  continuance  will  not  inval- 
,4Hf<^  ^r»/v  (/fA/^'i^4f/liiigH,  but,  if  the  accused  has  thus  been  prejudiced 
Iff  h*'<  l^f^  '^  ^'r  ''"^y  properly  constitute  good  ground  for  disapproving 

»'»,T<f  4  ••rl/r>*«  u^iiiU^l  without  beine  sworn  is  not  ground  for  new  trial,  when 
*     ,u\i^'**^'^  **<  iKM^I^f  at  the  trial  and  witness  was  cross-examined,  see  Moore  r. 

■//  /.  „.,  f#  M/     4.  Mift  of  July  27,  1892,  which  confers  power  to  administer  such 

^M     •   .fir'.rr    f  fr/C  j'^Ij^^-««'ivriCate. 

n..    ^  /»♦'  1^'  iff^t^rnitt^  a  single  specific  form  of  oath  to  be  taken  by  all  witnesses. 

fi  -  /  .,,<'♦  Mm  If  t^/^f,  ^*y/H«^ver  (Art.  I  of  Amendments),  has  provided  that  Congress  shall 

,  \y    i.r  M"  (^oi,tlAtUiti  the  free  exercise  of  religion.     Where,  therefore,  the  pre- 

"'ff,)/  '»  /"j'rrr  r^  ^*'/l  >"  a/'i'onlance  with  the  religious  tenets  of  a  witness,  he  shoala  be 

'  /•  /  Mf"»  *^f  ^''^  ^*//rn  iM'i'oniing  to  the  ceremonies  of  his  own  faith  or  as  he  may 

V  '  /.'.  iAf^'ifrf^  '""  ^'^  r/m«<-ience.     See  1  Greenl.  Ev.,  §  371;  O'Brien,  260. 

\"t  ,f »,/  —  ">'^f  '»*«  "'"''*  **<^*"  sworn  and  has  testified,  is  not  required  to  be  re-BWom 

t-  )fi^  ..,»>v'>r,/  ^#»<y  n'l-allcdto  the  stand  by  either  party.    In  practice  he  is  usually 

/      iV  I' '»  »>"♦'  ''^  '*  ***^*  under  oath.    The  re-sweanng,  nowever,  of  such  a  witness 

,4/*  /  f  Mr/.  .*IJ'lity  of  the  proceedings  or  sentence. 

4  Cal.,  239;  Parker  v.  State,  55  Miaa,  414. 
)age  30,  Manual  for  Courts-Martial.    It  is  not,  how- 
1  to  admit  counter  affidavits  from  the  opposite  party 
ould  testify.    As  to  the  civil  practice,  see  WilUainfl 

•  4J  ,,,,\iinf^  ntnfMui  t'M\  not  hQ  charged  with  laches  in  not  procuring  the  attend- 

•  (  r/h»-  ihf*S  ff^  ^  ¥^Uin^  who  is  prevented  from  being  present  by  superior  mill- 
III  '  ft.f  f  h'  't  >»  /  ''  ''''•  ^'^  **  ''****^  *°  ^^'  ^'  ^'  ^^P^-  ^^  I^akota,  1872,  an  accused  soldier 
vn'  lo  I'l  /  tthnht\  lo  H  /v/iitinuance  till  the  return  of  material  witnesses  then  absent 
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the  n«at<>noc,'  or  for  miti|^tiii}^  or  jHirtiiLlly  remitting  the  punUhmcnt. 
XXII.  5ti2,  y^rtvmAw  ISOd;  XXXIll,t51«.X»«w/-iVr.  A-i'^;  XXXIX, 
|:t.  ,1/tfy,  lfi76. 

277.  Wht>rn  sn  accuaud  eoldier,  \>y  reason  of  hU  regimeut  huvin}; 
Diovfd  a  long  dLituni-o  ^tiice  his  arrcHt,  was  separated  at  hU  tnal, 
11  certain  wilnesse-s  iimterial  to  liis  di-fi'iife.  h-M,  that  be  was  entUl^sl 
n>a.-MnabIi>  coiitiniianee  for  the  purpose  of  procuring  tbeir  attt'iid- 
inworUmirdfpo^itionN.     XXIV.  55!t,  M-iy.  1S67. 

S78.  That  the  charges  and  Hpeciticationa  upon  which  an  accused  in 
amugDpd  ditfer  in  a  material  particular  fi-oni  tbo!«(>  contained  in  the 
copy  wrved  upon  him  Ix'foR'arraignmeDt.  niay  well  constitute  a  suffi- 
cit*«l  ground  for  granting  him  additional  time  for  the  preparation 
of  his  defence.     XXIV,  5U,  May,  7567. 

279.  Where  after  armignment  a  material  and  suiwtnntial  amendment 
t»  allownt  by  the  court  to  )ic  made  by  the  judge  advocate  in  a  sjH'ciii- 
(-•tK>n,  the  effect  of  wliicli  amendment  is  to  necessitate  or  make  desir- 
able a  further  preparation  for  his  defence  on  tlie  i>art  of  the  atx-iittod, 
a  reiiJ»«iiiible  jxistponement  for  this  purpose  will  iu  general  properly  be 
gnuted  by  the  court.     XXII.  58,  AjtII.  1S6C. 

no.  It  is  in  general  good  ground  for  a  reasonable  mntinuance, 
that  the  acciui-d  nvvds  timo  to  procure  the  ussistunce  of  counsel,'  if 
it  i-  nuule  to  appt-ar  liiat  such  counsel  can  protjably  iHt  obtained  within 
the  time  a^kcd.  and  that  the  accused  is  not  chargi-able  with  remissneios 
in  not  having  already  provided  binutelf  with  counsel.  XIII.  4".)".  FA- 
ntfrij.  JStt-'i. 


NixETY-Fonmi  .urrit'LE.' 

I*  of  trinU  iluU  1v  i-«rrinl  on  unty  liclwiaen  the  hoon  ul  triglit  L 


Hie 


rninc  aiui  timw  in  ilii-  afu-niom,  i-i.tjiting  in  uisw  which,  in  lliir  opinio 
r  iiifiolntiiiK  tlie  conrt,  r«(|uirv  hnineiliale  exaniplt*. 

■L  Thifi  vVrticle  \n  imperative  upon  tbepuint  that  no  priK-eedings  of 
ithall  lie  oirried  on  twfore  eight  o'clock  a.  m.  or  after  three 
o'Hock  p.  ia,.ex«*pt  in  the  class i if  cases  s]M'cifically  indicated.  Where, 
ihen'fore,  the  record  show-  aHinuatively  that  any  particular  material 
proet>nling  of  the  trial  was  had  by  the  court  Iwforeeightorafterthree 
ciVkd-k,  and  sets  fi)rth  no  authority  for  the  same  from  the  convening 
offitrr  (Mich  ns  the  usmil  direction  or  permission  in  the  convening 
__ocdcr.  that  the  court  "will,"  or  "may.  sit  without  regard  to  hour*"), 

mU. C.  M.  O. 35,  War  [)epl..  IMT;  ilo.  tSS,  Udqta.  erf  Anmy,  1876;  G. O.  &i,  DepL 

bMia.  187-1. 

■e.CH.O.Et.  WarDppt.,  18T«. 
~  >  ll*  dlHewnt   nvn*  tor  Ihts  oliorttnent   •(■ipipil   liv  Attomev  rfi-nnral 

, III  UplniL  137.  HI ).  Hii-1  C<>u[i^  {)!.  60).     Ami  i»w,  "O  thMpoinl,  Hmwh  ( Vnti- 

S),«7.     TTiuArticluKB-tt-iMiIwlbyactolMarclia.  1901  (l.i.  O.l'7.A.U.0..  IKOI). 
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such  proceeding  must  be  held  unauthorized  and  of  no  legal  effect.* 
And  if  the  proceeding,  thus  futile,  was  one  necessary  to  the  complete- 
ness of  the  trial,  or  otherwise  impoilant,  it  should  be  repeated^  or  taken 
de  n^vo^  within  legal  hours.  II,  123,  March^  1863;  VII,  433,  Apr'd^ 
186i;  XXIII,  627,  August,  1867;  XXXVI,  496,  May,  1875.  44,  143, 
December,  1890. 

282.  The  Article,  however,  does  not  require  that  the  record  shall  show 
in  terms  that  the  hours  indicated  were  observed.  It  is  proper,  indeed, 
and  the  best  practcie,  to  state  the  hour  of  each  meeting  and  adjourn- 
ment; but  where  no  such  entry  appears  in  the  proceedings,  the  same 
will  not  be  invalidated,  but,  in  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed^  in  favor  of  the  record,'  that  the  court  did  not  sit 
except  between  the  prescribed  hours.  XXII,  635,  March,  1867; 
XXIII,  627,  Augii^t,  1867;  XXX,  144,  March,  1870. 

283.  The  entertaining  by  the  court,  after  three  o'clock  p.  m.,  of  a 
motion  to  adjourn  would  not  be  unauthorized,  such  a  motion  not  being 
properly  2^  pr(tceedin(j  of  a  trial  in  the  sense  of  the  Article.  XXVIII, 
189,  Octihtr,  1868. 

284.  Where  neither  in  the  order  convening  a  court-martial,  nor  in  any 
supplementary  order,  is  authority  given  for  its  sitting  beyond  or  out- 
side of  the  hours  prescribed  by  this  Article,  and  its  record  affirma- 
tively shows  that  the  trial  or  a  portion  of  the  trial  of  a  case  was  not  con- 
ducted within  such  hours,  tho  proceedings  had  outside  the  prescribed 
hours,  are  unauthorized  and  inoperative,  and  the  sentence,  if  any,  is 
nullified,  tudt-Hn  by  a  reconvening  of  the  court  the  defect  may  be  reme- 
died. 44,  77,  Novend}er,  1890.  Thus,  where  it  appeared  from  the 
record  thiit  a  court  martial,  on  a  certain  day,  without  any  authority 
given  it,  completed  a  trial  after  3  o'clock  p.  *m.,  adnised  that  the  error 
might  be  corrected  by  continuing  the  trial  anew,  within  legal  hours, 
from  tho  point  reached  at  three  o'clock  on  that  day;  and  recommeiided 
that  the  court  be  reconvened  for  this  puipose.  44,  143,  Decend>er, 
1890. 

NINETY-FIFTH  ARTICLE. 

MemlxTs  of  a  court-martial,  in  giving  their  votes,  shall  begin  with  the  yoongest  in 
commission. 

*  In  some  cases  where  the  trials  have,  without  express  authority,  been  commenced 
before  8  a.  m.,  or  continued  after  3  p.  m.,  the  entire  proceedings  and  sentences  have 
been  disapprove*!  asfatallv  defective.  See  G.  O.  2,  Dept.  of  the  South,  1873;  do.  94, 
Dept.  of  the  Gulf,  1864;  *S.  O.  281,  Dept.  of  Washington,  1861.  Strictly,  however. 
it  is  only  the  i)roceeiling  harl  during  the  inhibited  inter\'al  that  is  unaatnoriBed  ana 
inoperative,  and  the  irregularity  involved  .may  in  general  be  remedied  as  indicnied 
in  the  text.    And  see  §  284,  imi.    But  see  prece<Hng  note. 

*As  to  the  presumptirm  in  favor  of  the  regularity  of  judicial  proceedings,  see  1 
Greenl.  Ev.,  §  19;  also  §  2138,  />o«/,  and  note. 
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imaa  shmlt  in:  tmteureil  to  suffer  ilenlh,  exrcpt  by  the  concurrence  of  two- 
third*  ol  tbo  mnmbcrv  of  a  eeneral  i-ouK-ruarlial,  and  in  the  nwes  herein  eijireraly 
iDMition^. 

S84.  A  Hentence  of  death  imposed  by  h  court  maitial,  upon  »  convitr- 
in  of  nevoral  di^liiirt  oirencej*.  will  l>o  luithorizi'cl  iind  logiil  if  any 
of  such  ofli-nccH  in  iimdc  t-Hpitally  piinwhattlo  by  the  jVrtt('lo«  of 
W.  altbouKh  the  other  olfeni-cs  may  not  lit>  no  piinisliahle.  IILiJaS, 
re.  *m.  July  and  .t'H/iM/.  WffJ. 

S86.  A  I'ourt  nmrtial.  in  impo.-^inif;  a  doath  M>ntonce,  iihould  not  desigf- 
a  lime  or  plm-c  for  its  execution,  such  a  do^ignation  not  Iwiog 
Ibin  its  prorinre  but  pertaining  to  that  of  the  reviewing  aulhority. 
If  it  (]o«v  so  doi«iK'n»tc,  thii*  part  of  th«  siontoncP  nniy  bedisn-eaniod.  and 
different  time  or  place  fixed  by  the  commanding;  general.  HI,  )!5ii, 
^    Vw.A*r.  imS. 

Where  a  death  sentence  imposed  by  «  court-martial  has  iwen 
t«i  by  the  proi>or  authority  to  he  exeouted  on  a  |iarttcuhir  day. 
and  thw  day.  owing  to  some  exigency  of  the  service,  has  gone  by  with- 
t>nt  the  :*«'nlpnee  being  exwiited,  it  is  competent  for  the  same  authority, 
or  his  proper  ouptTior.  to  name  another  day  for  the  purpone.  the  time 
of  itw  execution  being  an  immaterial  element  of  thiw  punish]nent.' 
lU.  «»<».  S^pUu'f^r.  tXf',.U   V.  fl.  S^pt. uil«r.  ISCS. 

NINETY-SEVF.XTH  AKTICLK. 

to  thv  military  -^-rvit*  stiall.  umlcr  Ihe  »eiiU?n™  o(  a  wnirt  luartial,  be 
oonltncniMit  in  a  penilmtiary,  iinlrw  Ihe  nffcni-e  of  whji-h  he  may  he 

ilil,  hy  iKRie  >>IaliiI«'  of  Ihe  I'Dited  StatM,  xr  hy  wiiio  aUtutv  of  the 
Diirtrii-t,   ill  «bicl>  eiii-li  oBence  niay  be  t-ommittnl.  or  by  Ibe 

,  kn  ihf  NUne  i'ii»ti>  in  vach  State.  Territory,  or  Uiatrirt,  mlijeet  nich 

'h  putibihinent. 


Km! 

^^Brw-t 


.  This  Article,  by  Deci-:4»anF'  implieution.  prohibibsthe  imposition 

(cDnfipcucnt  in  a  penitentiary  as  a  punishment  for  otfences  of  a 

«ly  iir  exi-lu»ivt-1y  military  character — such  ad  desertion  for  exam- 


.■  Sdj.r..,,,,.  r<mT\  In  Coleman  r.  Tenneww  <7  Otto,  50H.  5l»-3ai). 

'  '  ^>'.i<^e■(  of  niunleranil  Renlencei)  to  death  by  n  ireneral 

*  !  lie  execution  of  whoMe  sentence  liad  been  meanwhile 

.    and  ihejx-nilcncv  of  civil  proccwtinpi  in  hiti  caw, 

■    '>cloberTemi,  I818)  "beileliverwl  npU)  the  tnili- 

—.au-*,  to  be  dealt  with  on  reiiuiniJ  by  law." 

\yi:i.  1(1  Opins.,  M»1.  it  ha*  be^n  held  in  thia  caw  by  the 

1  ilie death  wntenceiuight  leoally  beexeculed  nutwJthatandinf 

:  IT  had  mi>Miwhile  lieen  diivtuuved  from  the  tervlLi!;  aucb  din- 

1  K  MiiiarBlinii  the  party  from  the  army,  lieinu  viewed  an  not 

lilt.-  01-  I'-trii  •"•Kf  aa  a  iiiilitarv  convk-t.     Bnt.  In  view  of  all  the  circiini«t«nce« 

F  t^mr.  It  wax  mv.miuended  that  Ihe  aeo(euc«  be  commuted  to  impriaonment 

!•  wr  a  tvrm  of  yean. 
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■..;  VIL  53S,  Apr!h  ISGJi.;  XXIIL  415, 

....   '»►.■.. /!*/*#/•, /.sv;.s'/  XXIX,  250,  Sejtirhihf*r^ 

.      n;/.-    XXXII,    "IbiS,    Januanj,    1S72; 

^.^cniiiiry  coiitinenient  in  a  case  of  a  purely 

.;.     .iiduchorized  and  should  ]>e  di-sappi^oved. 

.•  -^^ii  :i  -ii'ntence  ])V  comHudhrf  it  to  confine- 

■  I   lu  -ionie  other  punishment  which  would 

\XIV,  :>0:>.  Jiinuanj.  1S67;  XXVII,  L>l»i*, 

\  \.     .'.>•   .l'v/"^^  7<vr(y/  Card  439,  Oct(^u:r,  ISOJ^. 

,..    deuce,  can  a  sev(>rer  penalty — as  death — 1)6 

..  .w.ifc   i»  :i  penitentiary.     XI,  413,  Fehrnanj.  1SG5. 

,.i».>.{4i>  o»ntinenient  be  legalized  as  a  punishment 

^.       .^cii».c>  -jy  *l*i<*iju<itimf  a  penitentiary  as  a  ''mili- 

,-.  iiii^  ihc  confinement  thereof  soldiers  sentenetnl 

»m  iciii»n  of  such  offences.     XXXV,  377,  2[ay^ 

^,N  .  imrj^^nl  as  ''Conduct  to  the  prejudice  of  ffood 

.w       i.Nkipiinc,"  or  as  a  violation  of  the  tJOth  Article  of 

\v»    ■<  -it    tttcf  a   larceny,'  emlwzzlement,  violent 

.i-».v»  :uiule  punishable  with  penitentiary  confinement 

>;»a\  »>^c.,  may  lejifally  be  visited  with  this  punisb- 

tvjiilcntiary,"  as  employed  in   this  Article,  has 

.•i4>v»UM  only — as  the  penitentiary  of  the   I'nited 

,  v'olumbia  at  Washington,  the  public  prisons  or 

ac   iiileivnt  States,  and  the  penitentiaries  ''erected 

s^s^.i^  '  v^eo  Si»c.  181^i\  Kev.  Sts.)  in  most  of  the  Ter- 

.»ii  Vt'«''  or  Stiitrs  jn'!t<oN  in  a  sentence  is  equivalent 

.    fiLMMier  dulv  sentenced  or  i*onnnitted  to  a  ix;niten- 
"^  /»'ncvI  lo  1 1"*  goverimient  and  rules  of  the  institution. 

^     *u,4:i«iU  •»*  imposing  by  its  sentence  the  punishment  of 
*^  ivuilcnliury,  is  not  required  to  follow  the  statute  of 

•..  v'i  ol'  lln»  Slate,  &<\,  as  to  the  term  of  the  contiue- 


1  I  . .  iiiitill  !«►  irt'iiiiit  <»f  ]K*niti*ntiarvi*tinlinoment  for  the  offence 
'"  '    ■'    "    »uv\.    *»    *».  Kijihth  Army  Cnriw,  1S(52;  G.  C.  M.0.«3.Dept 


V  ^ 
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inent.  It  may  adjudge,  at  it<»  discretion,  except  as  provided  in  the 
58th  Article  of  War,  a  leas  or  a  greater  term  than  that  affixed  hy  such 
statute  to  the  particular  offence.  At  the  sani*»  time  the  court  will 
often  do  well  to  consult  the  statute,  as  indicating  a  I'easonahle  meas- 
ure of  punishment  for  the  offence.     XXVIII,  247,  Xovtmiln'^r^  1S6S, 

895.  Where  a  court  martial  specitically  sentences  an  accused  to  con- 
finement in  a  "militarj^  prison,"  ho  cannot  legally  l>e  committed  to  a 
penitentiary,  although  such  fonii  of  imprisonment  would  l)e  author- 
ized by  the  character  of  his  offence.     XXIX,  250,  St'jdemhr^  L%9. 
But  where  a  sentence  of  confinement  is  expressed  in  general  t(»rms,  as 
where  it  directs  that  the  accused  shall  be  confined  '^in  such  place  or 
prison  as  the  proper  authority  may  order,''  or  in  ternm  to  su<*h  effect, 
Ikdd  that  the  same  may,  under  this  Article,  legally  be  exei»uted  by  the 
commitment  of  the  party  to  a  penitentiiwy^  to  be  designated  l>y  the 
reviewing  oflScer  or  Secretarj'  of  War,  provided  of  course  the  offence 
18  of  such  a  nature  as  to  warrant  this  form  of  punishment.     XLI.  664, 
Xn(jM,  1879;  XLII,  218,  March,  1S79. 

296.  /y^Wthat  penitentiary  confinement  could  not  legally  l)e  adjudged 
upon  a  conviction  of  a  violation  of  the  21st  Article,  alleged  in  the 
specification  to  have  consisted  in  the  lifting  iij)  of  a  weapon  (a  pistol) 
Hg&indt  a  commanding  oflBlcer  and  discharging  it  at  him  with  intent  to 
WU.  By  charging  the  offence  under  this  Article,  the  Government 
elected  to  treat  it  as  a  purely  military  offence  subject  only  to  a  military 
punishment.  86,  141,  Sepfernhe)',  1SS9;  64,  385,  Aprtl,  JSO^.  So, 
npon  a  conviction  of  joining  in  a  mutiny,  in  violation  of  Art.  22, 
Mfl  that  a  sentence  of  confinement  in  a  penitentiary  would  not  })e 
legal  although  the  mutiny  involved  a  homicide,  set  forth  in  tin*  sj>eci- 
fication  as  an  incidental  aggravating  circumstance.  26,  2S4,  SVjftffH- 
hr.  ISSS,  To  have  warranted  such  a  punishment  in  either  of  these 
cases  the  Government  should  have  treated  the  act  as  a  ''crime,**' 
and  charged  and  brought  it  to  trial,  as  such,  under  Art.  62. 

297.  Where  the  act  is  charged  as  a  crime  under  Art.  62,  and  charge 
and  specification  taken  together  show  an  offence  i)unishable  with  con- 
finement in  a  penitentiary  by  the  law  of  the  htrn^  of  the  crime,  the 
sentence  may  legally  adjudge  such  a  punishment.  So  //</// — in  a  case 
^here  charge  and  specification  together  made  out  an  allegation  (»f  per- 
jun- under  Sec.  5392,  Rev.  Sts.     26,  497,  Srj)trhthrr.  JSSS, 

298.  '"Obtaining  money  under  false  pretenses''  is  punishable  by  con- 
finement in  a  penitentiary  by  the  laws  of  Arizona.    A  sentence*  of  court- 
martial,  imposing  this  punishment,  on  conviction  of  an  offence  of  this 
description  committed  in  this  Territory,  charged  as  a  crime  under  Art. 
62.  U4  authorized  by  Art.  97.     31,  117,  Jfnrft,  ISSO, 

299.  A  punishmentof  confinement  in  a  penitentiary,  where  legal,  may 
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be  mitigated  to  ccntinement  in  u  militan'  prison  or  at  a  luilitarr  pos 
29,  20J»,  January,  1S89. 

300.  A  discharged  soldier,  serving  a  sentence  of  confinement  in 
State  or  Territorial  penitentiary,  still  remains  under  military  centre 
at  least  so  far  that  his  sentence  may,  by  competent  military  authority 
or  by  the  President,  be  remitted,  or  may  be  mitigated — as  for  examp 
to  confinement  in  a  military  prison  or  at  a  military  post.  17,  216.  Jm 
uary.  1887;  29,  209;  Janxvary,  1889;  68,  370,  F^tnary,  1894. 

NINETY-EIGHTH  ARTICLE. 

No  f>erBon  in  the  military  service  flhail  Y)e  punished  by  flogging,  or  by  brandi : 
marking,  or  tattooing  on  the  body. 

NINETY -NINTH  ARTICLE. 

No  officer  shall  be  discharge*!  or  dismissed  from  the  service,  except  by  order  of  t 
President,  or  by  sentence  of  a  general  court-martial;  and  in  time  of  peace  no  offi< 
nhall  he  dismissed,  except  in  pursuance  of  the  sentence  of  a  court  martial,  or  in  mil 
gation  thereof. 

ONE  HUNDREDTH  ARTICLE.  • 

When  an  offic^er  is  dismisse<l  from  the  8er>'ice  for  cowardice  or  fraud,  the  sentezMC 
shall  further  dire(*t  that  the  crime,  punishment,  name,  and  place  of  abode  of  tii^ 
delintjuent  shall  l>e  published  in  the  newspapers  in  and  about  the  camp,  and  in  the 
State  from  which  the  offender  came,  or  where  he  usually  reddee;  and  after  socb 
publication  it  shall  l)e  scandalous  for  an  officer  to  associate  with  him. 

SOI.  Theterm«  '"'  cfjicardice^'^  and  "''fraud^^'*  employed  in  this  Article, 
may  l>e  considered  an  referring  mainly  to  the  offences  made  punishable 
by  Articles  42  and  GO.  With  these,  however,  may  be  regarded  •» 
included  all  offences  in  which  fraud  or  cowardice  is  n^^cesmrily  involved^ 
though  the  same  l)e  not  expressed  in  terms  in  the  charge  or  specifici- 
tion.     XI,  G71,  AprU^  18G6, 

302.  Though  the  injunction  of  the  Article,  as  to  the  direction  if^^ 
added  in  the  sentence,  should  of  course  regularly  be  complied  with,* 
failure  so  to  comply  will  not  affect  the  validity  of  the  punishment  of 
dismissal  adjudged  by  the  sentence.^  XXII,  508,  December^  1866; 
XXVII,  652,  J/<///,  mf), 

ONE  HrXDRED  AND  FIRST  ARTICLE. 

When  a  court  martial  HUHi^endt)  an  otiiivr  from  command*  it  may  also  eospend  hii 
pay  and  emolumentH  for  the  name  time,  acroniinj?  to  the  natare  of  hia  ofEence. 

See  srSPEXSION. 

*  Note  the  action  taken  in  the  case  published  in  G.  C.  M.  O.  27,  War  Depi.,  187! 
The  declaration  of  the  Article,  that  after  the  publication,  "it  shall  be  scanaaloofl  fc 
an  officer  to  associate  with'*  the  dismissed  officer,  though  it  has,  as  in  casee  pul 
lishe<l  in  G.  ().  (A.  &  I.  (t.  O.)  of  May  13,  1820,  and  G.0. 168,  Dept of  the  Mukmi 
1865,  been  incor]>orated  in  the  nentence,  is  not  intendeil  to  be,  and  should  not  be  i 
incorporated. 
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ONE  HUNDRED  AND  SECOND  ARTICLE. 

No  peraon  cihall  be  trieil  a  wcond  time  for  the  same  offence. 

303.  The  Constitution  (Art.  V  of   the  Amendments)  declares  that 
no  person  shall  be  subjected,  for  the  same  offence,  to  be  twice  put 
I  jeopardy  of  life  or  limb."    The.U.  S.  courts,  in  treating  the  term 
putin  jeopardy"  as  meaninff  practically  trled^  hold  that  the**  jeopardy  " 
idicated  '*can  be  interpreted  to  moan  nothing  short  of  the  acquittal 
IT  conviction  of  the  prisoner  and  the  judgment  of  the  court  thereon."* 
50,  fkdd  that  the  term  '*trie<l,''  employed  in  this  Article,  meant  duly 
prosecuted^  before  a  court-martial^  to  a  final  amvlctiwi  or  a<^iu!ttal; 
and,  therefore,  that  an  officer  or  soldier,  after  having  l:)een  duly  con- 
victed or  acquitted  by  such  a  court,  could  not  be  subjected  to  a  second 
military  trial  for  the  same  offence,  except  })y  and  upon  his  own  waiver 
and  consent.     That  the  accused  may   iralre  objection  to  a  second 
trial  was  held  bv  Attornev  General  Writ  in  1818,*  and  has  since  l)een 
regarded  as  settled  law.     V,  172,  Ovtiifurr,  1H6S;  Card  5766,  January, 
m;  Vr,  62,  and  VIII,  37,  3farch,  1804- 

801  Where  an  officer  or  soldier  has  })een  duly  acquitted  or  convicted 
of  a  specific  offence,  he  cannot,  against  his  consent,  be  brought  to  trial 
for  a  minor  offence  included  therein,  and  an  acquittal  or  conviction  of 
which  was  necessarily  involved  in  the  finding  upon  the  original  charge. 
Thus  a  party  convicted  or  acquitted  of  a  desertion  cannot  afterwards 
be  brought  to  trial  for  an  absence  without  leave  committed  in  and  by 
the  same  act.     See  §§  1093  and  1359,  j>ffMt. 

306.  Hel^l  that  there  was  no  ''second"  trial,  in  the  sense  of  the 
Article,  in  the  following  cases,  riz:  Where  the  party,  after  ])eing 
arraigned  or  tried  before  a  court  which  wa><  illegally  constituted  or 
composed,  or  was  without  jurisdiction,  was  again  brouglit  to  trial 
More  a  competent  tribunal.  IX,  2fU,  .A//*r,  IS64;  XVIIl,  214,  AV/>. 
temher,  I860 :  XXVIII,  68,  AuguM,  1S68;  Cards  1645,  S^pteinh^r.lHOo; 
^%,  Aprih  1808.  Where  the  accused,  having  been  arraigned  upon 
and  having  pleaded  to  certain  charges,  was  rearraigned  upon  a  new  set 
•^f  charges  substituted  for  the  others  which  were  withdmwn.  XIX, 
-li\  (k't**fff'r^  1865.  Where  one  of  sc^veral  distinct  charges  upon  which 
the  accused  had  been  arraigned  was  withdrawn  {^ending  the  trial,  and 
the  accused,  after  a  trial  and  finding  by  the  court  upon  the  other 
charges,  was  brought  to  trial  anew  \\\>o\\  the  charge  thus  withdmwn. 
V,  213,  (hioher,  186 L  Where,  after  proceedings  commenced  but  dis- 
continued without  a  finding,  the  accused  wjis  brought  to  trial  anew  upon 
the  same  charge.     V,  11>2,  ()ctoht>r,  1863.     Where,  after  having  been 

Tnited  States  r.  Haskell,  4  Wash.  C.  C,  402, 409.  And  t-ee  Unite<l  States  r.  Shoe- 
maker, 2  McLean,  114;  United  Staten  r.  (;in>ert,  2  Sumner,  19;  United  States  v. 
Ptrez.  9  Wheaton,  579;  1  Opina.  At.  (ien.,  294. 

M  Opins.  At.  Gen.,  233.     And  8ee  also  H  *V/.,  200,  205. 
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j*fV-  1*  -hi>  -•*r^:in*  vnrtiiusi  "tLe-  "T::ii.  '^  >±.  jHin-fi.  l^tt'^  Where, 
:V,r  ...y  -aij^***.  virhriiic  iamr  "f 'lll^  7iT»«^r'vxrioiuaii«e'^va»'A '"misytral,'^ 
,r  -l,.>  -r*i  :ir-r  •*nr*TPn  ip»»n  vaaF  "f^nmnatttL  >r  the  tjart  <iL?^olTed, 
rf  »n-    -fifccrf'  •f  'hi^  :irnit*t»- limes;   ii»Tr.»rP'  l  inaii  irciiziitai  or  «!oaviodoii. 


/ 


/' 


ffji^r   >^:^i:   3S.  :i».  _ix"-  \  J"*'>. 


.Wil  V.-ifi'TT'  ui  »tfi«-«»r  ir  -♦•iiiitrr.  Jarn^c  )«»•?&  irQiiitted  iir  tioorieted 
><  *  '•^'^mmal  jfT**?!!***  "»»"  a  -  '•«'  wnrr.  i*  irouicnt  vo  crrml  by  a.  coart- 
.wur^i*!  rV»r  »  niUmr^  ■)if»-ni-»»  nroir^i  ji  iiia-  -rTniimi  act*  he  can  not 
p**<>/!  •  »  'orm»-r  n-ai."'  n  "hr  -^n^**  )t  "hi^  Articie.  So  where  the 
^r.n^  f'lr  *h**  .miifar^  orfeni-^  juj-  pii»f*»de*i.  ie  -an  not  piead  inttiyfris 
z/'/,'/.^  ',r  -t'fU.'irT  ro  in  inrtii'mit^iit  for  the  ■•ivrl  •-rime  otjimiiittcKi  in  and 

3W  ''Vn*»r**  •(!#*  u-fTi^eti  oib*  'ie»»n  ince  iiiiir  •.-unrteced  or  acquitted, 
nf  n^-*  >^^n  ••  -rpfi"  in  the  -en^e  if  the  Ardcie.  and  can  noC  be  tried 
4x^\n.  ifr^^n-*t  ni-  :r:ll.  rhoinrh  an  jccioa  ^wiiaterer  be  taken  apon  the 
i;>r^/'.».*vjir>/f-.  ,«-  -hr-  :vr'>w:n|jr  AUthoritr  \\.\L  '-Un}^  Aprif,  l^l)i 
or  tii*^>'i7'?i  *h»*  r>r'»**»***fiincr^.  dmlin^  an*i  sentence,  if  anj)  be  wholly 
'r.-'f^r;"  .'■•'!  •»•:  nim.'  fX.  nil.  ^^pr^f^n^r.  Lif*^:  XXYIL  318, 
/,V,'.'7,.>..  /<^><;  rtip5.  J;-;->V.  />/>.?;  XXXVIDL  :j.>.  JLprH.  1S76;  W, 
.//  /  /<'>;.  Ir  :^  ::nmar*»rial  whether  the  fonner  coDTietion  or 
.1//,  ,  ^M     I  ^j  ^ppro'.'.^ri  or  .ii.-^ipprove^i.     38.  ±5t>.  JT>#v«*fcr.  i<!$ldl9. 

M^  Trii*r  jn  :ufn^^f\  ha.--  b**n.  in  the  opinion  of  the  reviewing 
I'ltfioivt .'.  ,r,vid..rj  »Hr^'l'.'  '•^^ntPTif^eii.  either  by  a  general  or  an  inferior 
//r»r^.  ^yu^not  r-o^'pt  hi-«  ^•a.-»f  from  the  appiicatioa  of  this  Article; 
f  h^fi  r /r I  ,  r»  -  •  r  ffW'  K-  n  1 1 7  pi  i  n  i  -« h^l .  he  «?an not  be  tried  again  for  the  same 
/rff/  r,/^-       V  fl.  17.  .//„.////>/.  /x/;.;;  XX\Ta.  tJl^  ^>i^v9^«  i^SKS. 

y>^  'h'uf'Vt'  ^r»  offU^r.  who  had  killed  a  superior  officer  in  an  alter- 
i:\U*,u  >if  :i  rrpilitnrv  j*^i«.f-  wa-  brouj^ht  to  trial  before  a  civil  court  on  a 
/hur/'-  of  rfit#r'l^r  ;#f»d  a/vjuitted.  and  wa.>  subsequently  arraigned 
^^f//f/  it  //»Mrf  rr»/frfi>il  for  ;iri  offfTire  against  military  discipline  involved 
In  ^1  /  nrrMfijil  ,\*  f.  A////  thrtf  a  pU?a  of  fomier  trial  interposed  by  him 
r/rr.    pr/fp^rlv  ov/  rniWd  by  th<!  rourt.     65,  2^>8.  :>09,  June^  189J^ 

'11  r,  n^nii'    A»    </"r.  ,  Mil.  V>*;. 

/  M»fl^fMf^  Mji//»fM»»,  ^  IVi,  0'l5ri«'n,  i?77;  Kiilen  for  Bombay  Army,  46;  McNaogh- 

hrff.    \  '.^  lit 
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SIO.  A  soldier  was  convicted  of  'Mnanslaughter,'' but  the  findings 
and  sentence  were  disapproved.  He  was  then  brought  to  trial  on 
a  charge  of  mutiny^  as  committed  on  the  o<*casion  of  the  homicide,  the 
latter  being  alluded  to  in  the  specitii*ation  as  an  incidental  circum- 
stance of  aggravation,  and  was  found  guilty  and  sentcn(»ed.  Hihl 
that  the  accused  was  not,  in  the  sense  of  this  Article,  '"  tricnl  a  second 
time  for  the  same  offence,"  the  mutiny  not  consisting  in  the  act  of 
homicide  but  constituting  a  distinct  offence.     26,  284,  Septt'inhfi\  IH^S. 

311.  There  cannot,  in  view  of  this  Article,  be  a  second  trial  where  the 
offence  is  really  the  same  though  it  may  be  charged  under  a  different 
description  and  under  a  different  article  of  war.  Thus,  where  the 
Government  elects  to  tiy  a  soldier  under  the  32d  Article  for  '*  absence 
without  leave,"  or  under  the42d  for  "lying  out  of  quarters,''  and  the 
testimony  introduced  develops  the  fact  that  the  offence  was  desertion, 
the  accused,  after  an  acquittal  or  conviction,  cannot  legally  be  brought 
ifiecond  time  to  trial  for  the  same  absence  charged  as  a  desertion. 
84,401,  Augmt^  1889. 

812.  It  is  not  misrepresentation  or  concealment  hy  an  applicant 
for  enlistment,  but  the  procuring  of  his  enlistment  by  means  of  mis- 
representation or  concealment,  together  with  the  receipt  of  pay  or 
allowance,  which  constitutes  the  military  offence  of  fraudulent  enlist- 
ment under  the  act  of  Congress  approved  July  27,  1892.  7/rW, 
therefore,  where  a  soldier  was  tried  for  and  convicted  of  fraudulent 
^listment  in  procuring  his  enlistment  by  means  of  a  misrepresenta- 
tion or  concealment,  that  to  again  try  him  for  the  same  enlistment  on 
account  of  another  misrepresentation  or  concc^alment  subsetjuently 
discovered  would  be  a  second  trial  for  the  same*  offence  within  the 
nieaning  of  this  Article.     Card  276s,  January,  1HU7, 

313.  The  reconsideration  by  a  court  martial  of  a  finding,  whether  of 
guilty  or  not  guilty,  when  duly  reconvened  for  that  itlii*pose,  is  not  a 
second  trial  within  the  meaning  of  this  Article.  The  original  and 
revised  pr<x*eedings  are  merely  parts  of  one  and  th(>  same  trial.*  Card 
5^,  July,  1809, 

ONE  HUNDRED  AND  THIRD  ARTICLE. 

Xo  person  shall  be  liable  to  V>e  trie<l  ami  punished  by  a  >?oneral  court-martial 
fcrany  offence  which  appears  to  have  been  roniniittiKl  more  than  two  years  liefore 
^iaraingof  the  order  for  such  trial,  unlen**,  by  rt'a.*<on  of  having  ab^^entell  hini.seif,  or 
<rf  some  other  manifest  inipe<linient,  he  shall  not  have  been  amenable  to  justice 
within  that  period.  No  pen*on  shall  l>e  tried  or  punished  by  a  court-martial  for 
<fesertion  in  time  of  peace  and  not  in  the  face  of  an  enemy,  committed  more  than 
two  years  before  the  arraignment  of  such  i)erson  for  such  offence,  unless  he  shall 


'See  6  Oping.  At.  Gen.,  200,  204,  7  lU,  338;  18  id.,  113;  Swaim  r.  V.  S.,  K^i,  U. 
6.,  553. 
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meanwhile  have  aVjsented  himself  from  the  United  States,  in  which  case  the  time 
of  his  absence  shall  he  excluded  in  computing?  the  period  of  the  limitation:  Pro- 
vidalj  That  said  limitation  shall  not  l)egin  until  the  end  of  the  tenn  for  which  said 
person  was  musterefl  into  the  8er\'ice.  . 

314.  The  "order  for  such  trial/'  within  the  meaning  of  this  Article, 
is  the  reference  of  the  charges  to  the  court  for  trial,  and  not  the  order 
appointing  the  court.     Card  104(5,  August^  1895. 

315.  The  mere  fact  that  the  oflfence  was  concealed  by  the  accused 
and  remained  unknown  to  the  military  authorities  for  more  than  two 
years,  constitutes  no  "  impediment'-  in  the  sense  of  the  Article.'  XXI, 
635,  Septemher,  1866;  L,  633,  Augmt^  1886. 

316.  A  mere  allegation  in  a  specification,  to  the  effect  that  the  where- 
abouts of  the  offender  was  unknown  to  the  military  authorities  during 
the  interval  of  more  than  two  years  which  had  elapsed  since  the  offence, 
is  not  a  good  avennent  of  a  '* manifest  impediment''  in  the  sense  of 
the  Article.     XXXV,  640,  Octoher,  1871^. 

317.  The  liability  to  trial  after  discharge,  imix)sed  by  the  last  clause 
of  Art.  60,  held  subject  to  the  limitation  prescribed  in  Art.  103.' 
XII,  481,  536,  July  and  August,  1865;  XV,  133,  Apnl,  1865;  XXI,  4. 
^^ovef))hef\  1865;  XXVI,-  670,  July,  1868.  And  so  held  a^  to  the  lia- 
bility to  trial  after  the  expiration  of  the  term  of  enlistment,  under 
Art.  48.'     XXXI,  384,  May,  1871. 

318.  The  prohibition  of  the  Article  relates  only  to  prosecutions 
before  general  courts  martial;  it  does  not  apply  to  trials  by  inferior 
courts.  So,  courts  of  inquiry  may  be  convened  without  regard  to  the 
period  which  has  elapsed  since  the  date  or  dates  of  the  act  or  acts  to  be 
investigated.*  XLII,  213,  March,  1879.  Nor  does  the  rale  of  limita- 
tion apply  to  the  hearing  of  complaints  by  regimental  courts  under 
Art.  30.  *  XXXI,  452,  June,  1871. 

319.  In  view  of  this  Article  it  is  the  duty  of  the  Government  to  prose- 
cute an  offender  within  a  reasonable  time  after  the  commission  of  the 
offence.     21.  156,  Decemhr,  1887. 

320.  The  limitation  is  properly  a  matter  of  defence  to  be  specially 
pleaded  and  proved.'  21,  156,  Decemher,  1887;  40,  476,  May,  1890; 
59,  278,  May,  1893;  66,  346,  June,  189^.  By  a  plea  of  guilty  the 
accused  is  assumed  to  waive  the  right  to  plead  the  limitation  by  a 
special  plea  in  bar.     LVI,  75,  Aprlh  1888.     But  under  a  plea  of  not 

» 14  Opins.  At.  Gen.,  52,  266-208. 

M4  0pins.  At.  Gen.,  52. 

^See,  to  a  nimilar  effect,  V,\  Oinnn.  At.  (ien.,  4<>2;  15  ///.,  152;  16 iU,  170;  also,  /»  re 
Bird,  2  Sawyer,  33. 

*8ee6  0pinH.  At.  (ien.  239. 

^Tnre  Bogart,  2  Sawver,  396,  397;  In  re  White,  17  Fed.  Rep.,  723;  In  re  Davison, 
21  Fed.  Rej).,  618;  In  ?v  Zinunerman,  30  Fed.  Kep.,  176;  G.  O.  22  of  1893.  And  com- 
pare U.  S.  r.  Cooke,  17  Wallace,  168. 
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cn^iliy  ll>*'  liniilntiuii  iiiiiy  be  uikuii  udvuntu^L'  uf  1i_v  rTt^tvKv  allowing 

ibkl  it  ha«  taken  cffpct.     21,  liiti,  jt^y^vc  86.  -jm,  Srptemhrr,  l>i!)2. 

^  S81.  Hy  the  alisence  rfforivd  to  in  (be  originul  Ai-tide.  in  the 

"unless  by  reason  of  having  abwcntpH  himself"— is  believed  to 

(  intended,  not  nw*-s,sHnl_v  nn  ubnenw  from  the  Unito<i  Statw.  but 

I  n'Kvnce  by  reiwon  of  u  "  flwiuj,'  from  justife."  analogous  to  that 

H-itied  in  Soi'.  KHA,  Kcv.  St-..,  which  ha.-"  been  held  to  mean  Irnving 

I  hotuc.  rt'sidt'nce  or  known  ulK)de  within  the  distrirt.  or  (^'oni'cal- 

jne'ti  self  therein,  with  intent  to  avoid  detection  or  punishment 

r  tho  ollenee  aguinwt  (he  I'nitoii  Statoj^.'     'Ilius  hehl  that,  in  ti  casp 

'  o(bi*r  than  de.tertion.  it  was  not  eHsentiiil  for  the  profwcution  to  lie 

Iiri-)ur(Kl  to  prove  that  the  accused  had  In-en  lieyond  the  territorial 

jarl«diction  of  the  t'nitcd  States  in  order  to  save  the  case  from  the 

I.VprnitHMi  of  the  limitation.     58.  2tW.  JAm/,.  l!i!>3;  64.  4S.  F<hr<u,ry. 

■W4- 

K  SSS.  A  court  martial,  in  w  chm'  of  un  olTence  other  than  desertion, 
•11-tainiHl  a  ]>lcn  of  the  ntatutc  of  limitations  in  )>ar  of  trial  for  the 
■  ii-^m  that  the  judge-advocate  could  produce  no  evidence  to  .show  that 
II'  ntvuotil  wiij>  not  within  the  territorial  juriadictioii  of  the  I'nited 
Mates  during  hw  a!>M'nce.  lltld  that  huch  whowing  wa^^  not  neceH*ary, 
and  tlmt  it  wuj<  xuMicient  that  the  atipience  ^thould  \w  any  unaiithoriz(H] 
nbMnn-<>  f mm  the  military  henice  whereby  the  absentee  evades  iind  for 
(fac  lintr  (^-apt-x  trial.  This  i-onst ruction  of  the  tonn  "alweitti-d  Uiui- 
-  in  the  Article  correspond"  to  that  placed  on  the  words  "  Seeing 
a  ]u*<ii.'e."  a*  uited  in  the  statutes  of  the  V.  S.  to  designate  those 
]  \\k  !«tatutc<i  of  limitation  for  the  prosecution  of  crimes  do  not 
64,  I-HT.  1,'.l.  M.mh.  IfiU!,. 

ONK  lirNDBKD  AND  FOrRTII  AUTU'LE. 

•  niurt-Diartiiil  iih*]!  In.*  ['•uricil  iuto  irxn-utiuu  until  tbr  >uiiur 
htvu  u|i|>nivnl  li^  thr  (iflinT  onlrriiur  thi*  cuiirt,  or  hy  tbu  uHicvr  iiim- 
If  the  time  hv)ii)i. 

.  Thi)>  Anich-  U  properly  to  l*e  complied  with  hy  un  ap]iroval 
X  the  wntence  (when-  the  wime  i-.  appr-oved  in  fact)  by  "  the  »ilKcer 
[  thf  c<mrt."  Su\,  although — as  in  n  case  ot  a  sentence  of  dis- 
1  in  time  of  peace — he  may  not  l>o  euipoweivd  JinaUy  to  eontimi 
1  give  etftvt  to  the  .-HHitence.     HIa  approval  is  re([Uired  as  showing 
ttat   he  iloex   not.   a«  he   \»   ailthorizetl    to  do,  tilmtpprvtv.      IX,   Id, 

334.  Tbe  approval  of  the  Mtitonw  Indieatod  br  thU  Article  should 


f   **.  r.  O-Briwi,  »  Wlloa,  Sdl;  C.  1 
TnrkM-.  .Xoln  un  Hvv.  8u..  340. 
■S*  «.  V-  M-  O.  19.  A,  G.  O.,  18IH 


-.  While,  .1  CnacU  C.  C, 
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properly  1)0  of  u  formal  character.  An  endorsement,  signed  by  the 
coninmnder,  of  the  single  word  *' approved," — a  form  not  unfrequentlj 
employed  during  the  civil  war — though,  strii'tly,  sufficient  in  law 
(XXVI,  511,  Aprll^  ISOiS)^  is  irregular  and  objectionable.  So,  held 
that  a  mere  statement,  written  in  or  upon  the  proceedings,  in  trans- 
mitting them  to  the  President,  that  the  record  was  **  forwarded  "for 
the  action  of  superior  authority,  was  insufficient  as  not  implying  the 
requisite  approval  according  to  the  Article.  II,  99,  MarcK  1S63; 
VII,  47fJ,  Aj/nl^  ISOJf.  And  similarly  htfhl  of  a  mere  recommendatioD 
that  tlio  proc*eedings  l>e  approved  by  such  authority.  IX,  50, 54,  Jfey, 
ISGJ^.  Card  2844,  January^  1S07,  The  article  requires  the  sentence 
to  1m^  *' approved."  //<///,  therefore,  where  a  sentence  had  been  dnly 
adjudged,  that  a  formal  approval  of  the  *'  findings  ■'  only^  did  not  meet 
the  re(|uirement  of  the  Article.  Card  5095,  OcUher^  1898. 

325.  Held  that  a  deiwrtment  commander  could  not  legally  depute  a 
staff  or  other  officer  to  act  for  him,  while  absent  from  his  headquar- 
ters on  an  expedition  against  Indians,  in  approving,  &c.,  the  sentences 
of  courts  martial  previously  duly  convened  by  him.*  XXXV^II,  429, 
JA//r//,  1870. 

326.  The  '"officer  (^onunanding  for  the  time  l>eing,'^  indicated  in 
this  Article,  is  an  officer  who  has  succeeded  to  the  command  of  the 
officer  who  <*onveno(l  the  court;  as  where  the*  latter  has  been  regu- 
larly relieved  and  another  officer  assigned  to  the  command;  or  where 
the  conunand  of  the  convening  officer  has  been  discontinued,  and 
mergt»d  in  a  larger  or  other  command,  at  some  time  before  the  pr(h 
ceedings  of  the  court  are  completed  and  require  to  be  acted  upon.  Thua, 
where,  under  these  circumstiuices.  a  separate  brigade  has  ceased  to  exist 
as  a  distinctive  organization  and  Ix^en  merged  in  a  division,  or  a  divisioa 
has  been  similarly  merged  in  an  army  or  department,  the  commander 
of  the  division  in  the  one  case  and  of  the  army  or  department  in  the 
otlH»r,  is  ••the  officer  commanding  for  the  time  being,"  in  the  sense 
of  the  Article.  VlII,tJ33,-^///,7«V6*4;  IX,(52I,  Sej)tifmbei\  186i;  WVi, 
2\^s,Janwirfj.  ISfjr,;  XX,  153,  liH.  yotywln^r,  180o;  Cards  5231,  (W^ 
/;</•,  JSfhS;  5274,  5294,  Son  fnlH-r.  1S98:  5471,  December,  1898. 

327.  Wliere,  pending  action  uiK)n  the  sentence  of  a  general  court- 
martial  convened  bv  a  division  connnander,  the  division  was  diseon- 
tinucul  and  the  org:uiizations  com|M>sing  it  were  distributed  among  the 
diviNions  of  ji  corps,  hthi  that  the  ccmmninder  of  such  corps  was  tlH 
*' officer  conunanding  for  the  time  Inking '' and  the  proper  officer  U 
act  upon  the  sentence.     Cards  5274,  52iMr,  X^rr-mher^  1898. 

328.  Where,  jMMMling  action  uixm  the  sentence  of  a  general  coui 

'St'i'  A.  K.  VX\  nsAiuvmlM  »213<>f  1901). 
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nnrtiml  hv  a  ciepai-tiiicnt  cMmmander,  the  it'j^iment  lo  «(ii<'h  the  iicnisi'd 
Ijclon^wl  wiw  tmriKf erred  to  an  iiriiiy  poppn  imtside  the  lU'iMrttncnt, 
hrM,  u«  ihe  department  conmiaiitl  ntill  existed,  that  the  coiimiander 
thereof  n'lniiiiiwl  the  pro]>er  nuthority  to  nt-t  upon  the  Mcritenw. 
C'anl«  4M2,  Sfpt^nber.  ISOS;  TlCB.  October,  IfiOO. 

3M.  Where  a  .ipparate  hrifrade  wai^  merged  inn  division,  atl  v!«edi\i&i 
a  t-ourt  convened  by  the  commander  of  the  separate  lirigade  need  not 
hedivolvedonaorountof  thcmerffer,  but  may  Iff^lly  try  nil  the  euses 
whii-h  have  fti^eii  referred  to  it.  the  division  commander  Itecomiii^  the 
reriewing  authority.     Card  ."iIjI,  (h-Uin-r,  WJW. 

390.  Where.  l>eforc  the  proceedings  of  h  firurrison  court  convened 
by  a  pout  commander  wen>  comptetetl,  the  jiost  command  liad  censed 
to  fxi'l,  and  the  command  Wconie  diNtrihuted  in  the  department,  htid 

JH  that  the  department  commander,  aj^  the  legal  successor  of  the  post 

iBRutimnder,  was  the  proi>fr  iiuthurity  to  approve  the  sentence  under 

Hbw  Article.     XLll,  48.  .Voiw<i^/-.    'm)i. 

m.  The  fa*-t  liiat  the  officer  whii  approves  the  sentonee  is  tlie  "offieer 
rfimmanding  for  the  time  being,"  /.  f.,  has  succeeded  to  the  conmmnd 
of  the  officer  who  convened  the  court,  should  be  dimdosed  by  his  a^'tion 

van  the  oufc  u  reviewing  authority.     Cards  5UT8,  W19,  508U.  Septmn- 

^Pr  S3S.  Tbe  officer  authorized  to  act  upon  the  sentence  is  the  proper 

lutliority  lo  promulgate  by  order  the  proceedings  of  the  court  and  his 

action  thereon.      If  the  regiment  of  the  accused  has  moved  outride 

the  limits  of  (he  command  at  the  date  of  sut^h  pi-umulgation,  a  copy  of 

^jlke  onlerpromulgHting  the  findings  and  M-ntence  should  bo  fonvarded 

■■pthe  mmmanding  officer  of  the  wcused.     Card  5235.  NmHtiJvr,  ISOH. 

^V   ttS.  Where  a  dc{Nirtment  commaud  was  discontinued,  without  being 

tiBnoferred  to  or  included  in  any  other  specific  conmiand,  fu-lt!  that  the 

Ornerml  in  command  of  the  Army  was  "tlie  officer  commanding  for 

the  time  lieing."  and  the  proper  authority  to  act.  under  thi^i  Article 

[  I  — d  the  loilli,  uiKin  the  pn>eee(lingi<  and  sentence  of  a  court  which  had 

^■hii  ordered  by  the  depariment  commander  but  whose  jud^ient  had 

Bw<  been  complet<>d  at  the  time  of  the  dis(x>nti nuance  of  the  comiuand. 

■  XV.  wa.  July,  lf<G5. 

at.  A.R.187(206of  l!h)l)  pres«Tibe»  that  the  militjiry  establishment 
ia  tiader  tbe  orders  of  ihu  Commanrling  General  of  the  Army  in  that 
'^hi«-b  pertaini  to  itti  discipline  and  military  contml.  A.  R.  18!)  (207 
[  19<J|)  prescrilM-M  (hat  territorial  dejiartments  are  established  and 
.■■ir  cc>iiiiiiander>«  lAsitcned  by  direction  of  the  President,  and  the  104th 
.iitideuf  War  det-laresi  that  no  s<-ntencc  of  a  (^-ourt-nxartial  shall  Ite 
1  into  execution  until  the  sam<^'  shall  have  been  approved  by  the 
IHSOft— ol 7 
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officer  ordering  the  court,  or  by  the  officer  commanding  for  the  time 
being.  Where^  therefore,  a  department  conmiander  was  relieved  from 
command  of  a  department  and  no  successor  had  been  assigned  thereto 
by  the  President,  hM  that  until  such  assignment  the  Commanding 
General  of  the  Army  was  as  such,  though  not  expressly  assigned  to  the 
command  of  the  department,  the  "officer  commanding  for  the  time 
being"  within  the  meaning  of  the  104th  Article  of  War.  Card  3142, 
April,  1897. 

336.  The  "officer  commanding  for  the  time  being"  must,  to  legally 
act,  have  the  necessary  qualifications.  Thus,  where  the  sentence  is  one 
of  a  general  court-martial,  this  officer  must  have  the  same  rank  and 
status  as  the  convening  officer  nmst  have  had  under  the  72d  Article,  i,  e., 
he  must  be  either  a  general  officer  commanding  the  army,  division  or 
department,  or  a  colonel  commanding  the  department.  XLVII,  92, 
June,  1883. 

ONE  HUNDRED  ANDi  FIFTH  ARTICLE. 

No  Henteuce  of  a  court-martial,  inflictiug  the  punishment  of  death,  shall  be  car- 
ried into  execution  until  it  shall  have  been  confirmed  by  the  President;  except  in  the 
cases  of  persons  convicted,  in  time  of  war,  as  spies,  mutineers,  deserters,  or  mur- 
derers, and  in  the  cases  of  guerrilla  marauders,  convicted,  in  time  of  war,  of  robbery, 
burglary,  arson,  rape,  assault  with  intent  to  commit  rape,  or  of  violation  of  the  laws 
and  customs  of  war;  and  in  such  excepted  cases  the  sentence  of  death  may  be  car- 
rie<l  into  execution  upon  confirmation  by  the  commanding  general. in  the  field,  or  the 
commander  of  the  dei>artment,  as  the  case  may  be. 

ONE  HUNDRED  AND  SIXTH  ARTICLE. 

In  time  of  peace  no  sentence  of  a  court-martial  directing  the  dism'issal  of  an  officer, 
shall  l)e  carrietl  into  execution,  until  it  shall  have  been  confirmed  by  the  President. 

336.  The  word  "approved,"  employed  by  the  President  in  passing 
upon  a  sentence  of  dismissal,  hdd  to  be  substantially  equivalent  to 
'*  confirmed,"  the  word  used  in  the  Article.  In  practice  the  two  words 
are  used  indifferently  in  this  connection.     XLI,  12,  September^  1877. 

337.  The  Article  does  not  require  that  the  confirmation  of  the  sen- 
tence shall  be  signed  l)y  the  President,  nor  does  it  prescribe  any  form 
in  which  the  confirmation  shall  }>e  declared.  ITeM^  therefore,  that  a 
written  approval  of  a  sentence  of  dismissal  authenticated  by  the  sig- 
nature of  the  Secretary  of  War  or  expressed  to  be  by  his  order,  was  a 
sufficient  confirmation  within  the  Article;  the  case  being  deemed  to 
be  governed  by  the  well-established  principle  that  where,  to  give  effect 
to  an  executive  proceeding,  the  personal  signature  of  the  President  is 
not  made  essential  by  law,  that  of  the  head  of  the  department  to  which 
the  su])ject  belongs  shall  be  sufficient  for  the  purpose;  the  assent  of  the 
President  to  his  order  or  direction  being  presumed,  and  his  act  being 
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deemed  in  law  the  act  of  the  P«e8i4^nt  whom  he  represents.^  IX,  44, 
May,  1S64;  XXIU,  654,  Augujit,  1S67;  XXXVll,  650,  June,  1S70; 
XXX Vm,  107 and  243,e/Mw^and  Augmt,  1876;  XXXI X,  296,  Xovein- 
herJ877;  XLl,  25,  September,  1877;  Xlill,  2(>9,  MarrL  1870;  XLIII, 
106,  December,  1879. 

ONE  HUNDRED  AND  SEVENTH  ARTICLE. 

No  sentence  of  a  court-martial  appointed  by  the  commander  of  a  division  or  of  a 
Beparate  brigade  of  troope,  directing  the  dismissal  of  an  officer,  shall  be  carrie<l  into 
execation  until  it  sliall  have  been  confirmed  by  the  general  commanding  the  army  in 
the  field  to  which  the  division  or  brigade  l>elongs. 

S38.  In  view  of  the  provisions  of  the  106th  and  this  Article,  /ief<I, 
that  when  hi  time  of  war  a  department  commander  is  the  reviewing 
authority^  no  confirmation  of  a  sentence  of  dismissal  by  higher  author- 
ity is  necessary,'  but  when  a  division  or  seiwrate  brigade  commander  is 
the  reviewing  authority,  such  sentence  nmst  be  confirmed  by  the  gen- 
eral commanding  the  army  in  the  field  to  which  the  division  or  brigade 
belongs.  Card  6240,  Aprils  1899.  And  in  the  latter  case  if  the  divi- 
sion or  brigade  does  not  belong  to  a  separate  army  in  the  field,  the 
commanding  general  of  the  Army  of  the  United  States  would  l>e  the 
proper  confirming  authority,  within  the  meaning  of  this  Article.  Card. 
^»J,  September,  1898. 

ONE  HUNDRED  AND  EIGHTH  ARTICLE. 

^0  sentence  of  a  court-martial,  either  in  time  of  i)eace  or  in  time  of  war,  respecrting 
^^neral  officer,  shall  be  carried  into  execution  until  it  shall  have  been  continued 
by  the  President. 

ONE  HUNDRED  AND  NINTH  ARTICLE. 

All  sentences  of  a  court-martial  may  Ije  confirme<l  and  carritMl  into  exeinition  l)y 
the  officer  orflering  the  court,  or  by  the  officer  commanding  for  the  time  l)eing,  where 
fonfinriation  by  the  President,  or  by  the  commanding  general  in  the  field,  or  com- 
njander  of  the  department,  is  not  require<i  by  these  articles. 

See  one  HUNDRED  AND  FOURTH  ARTICLE. 


This  view  has  l)een  sustained  by  an  o^>inion  of  the  Attornev-General  of  June  6, 
1877  (15  Opins.,  290),  and  bv  a  Report  of  the  Judiciarv  C-onmifttee  of  the  .Senate  of 
March  3,  1S79,— Rep.  No.  868,  4oth  Cong.,  3*1  Sen.  From  this  rei)ort,  indee<i,  two 
Jjembers  of  the  committee  dissented  in  a  subseciuent  report  of  April  7,  1879, — Mis. 
Doc.  No.  21,  46th  Cong.,  1st  Ses. 

This  subject  has  been  more  recently  considere<l  bv  the  U.  8.  Supreme  Court  in  a 
SQccesrion  of  caj^  (Runkle  r.  U.  S.,  122  U.  8.,  548;  l\  S.  * .  Page,  187  l^  8.,  673;  U.  8. 
•^■Fletrher,  148  U.  8.,  84),  the  effect  of  wWch  is  that  a  statement  of  approval  of  a  .sen- 
^m-e  of  dismissal,  authenticateil  by  the  Secretary  of  War,  is  legally  sutlicient,  pn>- 
^I'ied  that  it  appear,  by  clear  presumption  therefrom,  that  the  proceedings  have  actu- 
ally been  submitted  to  the  President. 

In  an  opinion  of  the  Attorney  General  of  Aoril  1,  1879  (16  Opins..  29H),  it  was  held 
^  a  confirmation  of  a  sentence  of  dismissal  of  an  officer,  tnougli  irri»gularly  and 
toduly  authenticated,  would  be  raiijied  by  an  appointment  by  the  President  of  another 
officer  to  fill  the  supposed  vacancy,  and  that  the  appointment  thus  made  would  l)e 
valid  and  operative. 

^\g  to  dismissal  of  general  officers,  however,  see  108th  Article. 
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•   ■ 

ONE  HrXDRED  AND  TENTH  ARTICLE.* 


No  sentence  adjurigeil  by  a  field  ofilcer,  detailed  to  try  eoldien  of  hk 
ehall  1)6  carried  into  execation  until  the  Bame  shall  have  been  approved  by  th^.^ 
brigade  commander,  or,  in  case  there  be  no  brigade  commaiider,  by  the  oommaiuEs 
ing  officer  of  the  post  or  camp. 

ONE  HUNDRED  AND  ELEVENTH  ARTICLE. 

Any  officer  who  has  authority  to  carry  into  execation  the  sentence  of  death,  or  » 
dismissal  of  an  officer,  may  suspend  the  same  until  the  pleasure  of  the  President 
be  known;  and  in  such  case,  he  shall  immediately  transmit  to  the  President  a 
of  the  order  of  suspension,  together  with  a  copy  of  the  proceedings  of  the  court 

339.  An  officer  suspending  the  execution  of  a  sentence  for  the  acti< 
of  the  President  under  this  Article  should  first  formally  approve  t' 
same.     Simply  to  forward  the  proceedings  stating  that  the  sentence 
been  suspended,  is  incomplete  and  irregular.     IV,  337,  Novemher^ 
IX,  15,  May^  186J^.     If  the  commander  diwpproves  the  sentence,       k 
should  not  of  course  suspend  and  transmit  under  this  Article,  sicrace 
there  remains  nothing  for  the  President  to  act  upon.     II,  50,  Jfar^^isi, 
J863. 

340.  Where  a  case  is  submitted  to  the  President  for  his  action  under 
this  Article,  he  may  approve  or  disapprove  the  sentence  in  whole  or  in 
part,  and,  if  approving,  may  exercise  the  power  of  remission  or  miti- 
gation.     Ill,  4i^2,  Awjmt^  186S;  VII,  594,  AprU,  1864. 

ONE  HUNDRED  AND  TWELFTH  ARTICLE. 

Every  officer  who  is  authorized  to  order  a  general  court-martial  shall  have  power 
to  i^anlon  or  mitigate  any  punishment  adjudged  by  it,  except  the  punishment  (d 
(ieath  or  of  dismiiieal  of  an  officer.  Every  officer  commanding  a  regiment  or  gani* 
son  in  which  a  regimental  or  garrison  court-martial  may  be  held,  shall  have  power 
to  panion  or  mitigate  any  punishment  which  such  court  may  adjudge. 

341.  The  power  to  remit  or  commute  sentences  of  death  and  digmU- 
Hal  renmins  with  the  President.     A  militarv  commander  cannot  exer 
cise  such  power,  even  where,  in  time  of   war,  he  is  authorized  t 
approve  and  execute  the  sentence.     He  may  then,  however,  if  I 
thinks  that  the  sentence  should  l)e  remitted  or  commuted,  suspend 
execution  for  the  action  of  the  President  (with  a  recommendation 
clemency)  under  the  precedmg  Article.*     II,  ♦>?,  March^  1863. 

342.  A  military  commander  vested  with  the  power  of  pardon 
mitigation  under  this  Article  is  not  authorized  to  delegate  the  sam 
an  inferior.     Thus  fte/d  that  a  department  (*ommander  could  not  lef 
authorize  u  post  commander  to  remit  in  part,  upon  good  behavioi 

*  Repealed  hv  section  2,  act  of  June  18,  1898,  establishing  the  snmmary  coi' 
»See  6  Opins.  At.  (.ien.,  123. 124-125. 
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punishment  of  a  soldier  under  sentence  at  the  post  of  the  latter,  who 
liad  been  convicted  by  a  general  court,  convened,  and  whose  proceed- 
ings had  been  acted  upon,  bj*  the  former.     XXXIII,  119,  */^//*f^,  1S72. 

343.  A  punishment  cannot  be  pardoned  or  mitigated  under  this 
Article  where  it  has  been  once  duly  executed.  Where,  however,  a 
sentence  has  been  executed  only  in  part,  it  may  l>e  remitted  as  \X>  the 
portion  remaining  unexecuted.     II,  29,  February^  ISOS. 

344.  The  pardoning  power  here  given  is  not  limited  in  its  exercise  to 
tlie  moment  of  the  approving  of  the  sentence,  but  may  be  employed  as 
long  as  there  remains  any  material  for  its  exercise.  Under  this  Article, 
as  ipterpreted  by  the  usage  of  the  service,  a  department  (or  army) 
commander  may  remit  at  any  thne^  in  his  disc»retion,  for  any  cause 
deemed  by  him  to  be  sufficient,  the  unexecuted  portion  of  the  sentence 
of  any  soldier  confined  ?n  hk  command  under  a  sentence  imposed  by  a 
eourt-martial  convened  by  him  or  by  a  pi'edecessor  in  the  command. 
V,  71,  September,  1863;  VI,  35,  March,  ISSJ^;  VIII,  582,  June,  186^; 
XXI,  49,  X(n^ember,  1865;  XXVI,  463,  Fehrxiary,  1868;  XXVII,  243, 
September,  1868. 

345.  The  reviewing  authority,  in  approving  the  punishment  adjudged 
^y  the  court  and  ordering  its  enforcement,  is  authorized,  if  he  deems 
It  too  severe,  to  graduate  it  to  the  proper  measure  by  reducing  it  in 
quantity  or  quality,  without  changing  its  species:  this  is  mitigatimi, 
XXXVII,  22,  June,  1876;  XLI,  518,  March,  1879.  Imprisonment, 
fine,  forfeiture  of  pay,  and  suspension,  are  punishments  capable  of 
litigation.  As  an  instance  of  a  mitigation  both  in  quantity  and  quality, 
^el4l  that  a  sentence  of  imprisonment  for  throe  years  in  a  penitentiarv 
^'a«  mitigable  to  an  imprisonment  for  two  years  in  a  military  prison. 
XLI,  518,  Hupra. 

346.  Held  that  it  Vas  not  a  due  exercise  of  the  power  given  hy  this 
Article,  but  irregular  and  unauthorized,  for  a  i)ost  conmiander  to  sus- 
pend the  execution  of  the  sentence  of  a  garrison  court  convened  ))v  him, 
teng^  good  behavior  on  the  part  of  the  soldiers  sentenced.  XXX, 
115,  Fthruary,  1870, 

W7.  Held  that  a  reviewing  officer  other  than  the  President,  was  not 
empowered  by  this  Article  to  comfn  uU  a  punishment;  that  the  ' '  pardon '' 
bere  8pec*ified  was  remUmon,  which,  unlike  the  |>ardoiung  |X)wer  vested 
in  the  President,  did  not  include  commutation  or  conditional  ]>arclon. 
So, held  that  a  reviewing  commander  was  not  authorized  to  conunute 
the  punishment  of  dishonorable  discharge,  and  that,  as  such  punishment 
^as  not  susceptible  of  mitigation,  it  could  not  legally  bo  reduced  under 
this  Article.     LVII,  89,  October,  1888;  32,  401,  May,  1880. 

8i8.  The  su)J^^stitution  of  the  punishment  of  continement  for  that  of 
dishonorable  discharge,  imposed  b>'  sentence  of  court  martial,  would 


102  ARTICLES    OF    WAR.  [112 

not,  of  coui\se,  be  authorized  by  way  of  miti<iation  (which  can  not 
change  the  nature  of  the  punishment),  but  may  be  eflfected  by  a  com- 
mutation of  the  sentence  by  the  President.^  32,  401,  May^  1889;  34, 
237,  Augiuft,  1889. 

349.  Where  a  prisoner  is  serving  out  a  sentence  of  imprisonment  at  a 
military  prison  or  place  of  confinement  within  the  command  of  the 
officer  who  approved  the  proceedings,  such  officer  (or  his  successor  in 
the  command)  may,  under  this  Article,  remit  at  any  time  the  unex- 
pired portion  of  the  pending  confinement,'  although  the  punishment  of 
dishonorable  discharge,  imposed  by  the  same  sentence,  may  meanwhile 
have  been  duly  executed.     67,  371,  January^  1893. 

350.  Where  a  soldier  was  sentenced  to  a  term  of  confinement  and  at 
the  end  of  the  term  to  be  dishonorably  discharged,  and  pending  the 
confinement  the  unexecuted  portion  qf,  the  sentence  was  remitted,  hdd^ 
that  such  remission  included  the  dishonorable  discharge,  as  the  same 
under  the  terms  of  the  sentence  remained  to  be  executed.  XX,  460, 
March,  1866, 

361.  A  soldier  was  sentenced  to  be  confined  for  a  term,  and  at  the 
end  of  such  term  to  be  dishonorably  discharged.  At  the  end  of  the 
term  he  was  at  once  restored  to  duty  and  continued  on  duty.  Held 
that  such  restoration  operated  as  a  constructive  pardon  and  remitted 
the  unexecuted  part  of  the  sentence,  to  wit  the  punishment  of  dis- 
honorable discharge.'     61,  126,  Dece?nber,  1891. 

362.  A  punishment  in  itself  illegal  is  not  capable  of  mitigation'. 
Thus  where  a  sentence  of  imprisonment  in  a  penitentiary  is  not  legally 
authorized,  it  cannot  be  made  valid  by  mitigating  this  imprisonment  to 
confinement  in  a  military  prison.  In  such  case  the  latter  will  be  equally 
inv^alid  and  inoperative  with  the  original  punishment.*  29,  209,  JmiU' 
ary.  1889;  43,  151,  Oct<)her,  1890;  63,  181,  April,  1892. 

363.  A  substitution,  for  a  punishment  of  dishonorable  discharge  with 
loss  of  all  pay  and  allowances  due  and  to  become  due,  of  a  punishment 
of  confinement  at  hard  labor  at  the  post  for  one  year  with  forfeiture  of 
ten  dollars  per  month  for  the  same  period,  hdd  not  a  legitimate  miti- 
gation, the  confinement  at  hard  labor  being  a  substitution  of  an  entirely 
different  punishment  from  that  awarded  by  the  court.  XLVIII,  666, 
January^  IHSf),     So  where  the  substitution  for  such  a  sentence  was 

^8ee  instantv  of  niich  coiiiniuUition  l)v  thf  Prt»sident  in  the  case  of  Private  Hayes, 
5th  Artillery,  in  (J.  C  M.  <).  5H  (»f  18H8. 

^The  courtter  opinir»n  of  the  Attorney  (jeneral,  in  19  Onins.,  106,  was  not  adopted 
bv  the  Secretary  of  War,  or  folU)we<l  in  i)raotiee — a.s  is  shown  bv  the  terms  of  par. 
9ir),  A.  R.  (1017  of  im)l),  and  par.  «,  p.  (52,  Manual  for  Courts-Martial  (1901). 

•♦SeeGOpins.  At.  (ien.,  714,  715. 

*Hut  nee  A.  U.,  940,  as  aniemle<l  (1041  of  1^K)1),  which  provides  that  when  a 
fKjnitentiary  haw  Ikm-u  erroner)UHly  deni^rnated  in  the  sentence  the  reviewing  authority 
may  disapprove  that  jH^rtion  of  the  sentence  and  desi^iate  a  proper  place. 


!12J 


ARTICLKS   <iF    WAR. 


103 


ritinemcnt  at  hard  labor  for  fix  months  and  forfpittire  of  ton  dollars 
;■■  r  nHtnth  for  llm  wuiio  iM-rkid,  it  was  /«///  that  the  conliiietnent.  and 
Ml  uiuch  cif  tht'  forfcituro.  if  any.  iis  cxi-eedi-d  th«  pay  and  allowances 
duf  tlic  wildicr.  wero  illcgiil.     t'ui-d  588T.  F>^fnitry,  ISUO. 

3ft4.  Whvrc  a  wiilfnco  of  dii^houonilile  discharge,  with  forfeiture  of 
•II  |my  aiid  allowances  and  continenient  at  hard  labor  for  four  yeni'8. 
wm»  fiiitigatfii  to  vontinL'iiient  for  one  year  with  forfeiture  of  t4>n  dol- 
tant-  per  month  for  the  same  period,  held  that  the  same  was  regular  and 

■iv<\  and  not  in  eontraveution  of  Cire.  No.  2.  A.  G.  O.  of  1885.'  U.  96, 
■/  'tch.  IH86;  Card  »32S.  A'oi'aiih^r,  JOOU. 

395.  Diifbonomlile  diM-hnrge  cannot  legally  W  mitigHted  to  "dis- 
i-barg4->  wtlhout  a  ebaraeter."  The  latter  is  not  a  recognized  puninh- 
n»eni.     43,  176,  Ocfxhrr,  IfifHI. 

866.  //tA/that  "good  conduct  time"  to  a  prisoner's  credit  should  not 
Ito  de<litc(ed  from  the  shortened  Kentenco  in  a  case  where  it  has  lH>4?n 
onkred  that  he  "be  released  after  he  ha^  Iteen  coutiticd  a  certain  nuni- 
>ier  of  nHHithH."  A  mitigation  st^  expreascd  i»  not  etiuixmlenl  to  a 
reduction  of  the  term  to  tJic  nuudwrof  months  »tHt(^d  but  it  oieanH  that 
the  priMiner  will  be  released  after  he  has  l^een  in  a<'tua1  confinement 
for  Ihnl  lime.     Cnrd  ;M*«a,  Ft^rniart/.  IS'J^l. 

387.  The  order  prewribing  maximum  puni»hmenti4  was  not  intended 
to  and  Aov»  not  affect  the  e«tliblishcd  principle  thiit  the  reviewing 
authority,  in  the  exerci[<e  of  his  power  of  mitigation,  mn  not  change 
thp  kind  of  punishment.  The  power  of  rtulNntitution  which  may  t>e 
rxerciMetl  by  the  court  under  the  order  has  no  relation  to  the  |)owerof 
the  reviewing  officer.  ThuM  fief'l  that  the  tnub^titution  by  the  reviewing 
officer  of  onntinement  for  forfeiture,  though  the  pcrhxl  of  eontinement 
proptiMnl  were  leiw  than  the  court  ccmid  have  suhstitut^-d,  would  not 
be  le«»l  mitigation.     Card  :HS7.  S-J'/'m/'-i;  JtHtT. 

3M.  .\n  offiwr  under  a  rtentcnce  of  .■"iwjvn.-'ion  for  tiveycjHv.  with  for- 
feiture of  one  tpiarler  of  his  pay.  applied  lo  be  allowed  to  receive  hia 
full  pay  for  three  months,  the  forfeiture  im{KMed  by  the  senieneo  for 
[h»e  uiLMitlis  lo  lie  natinficd  in  one  sum  from  the  pay  of  the  month 
wxl  nm\'»?eding.  //#/(/  that  su<-h  action^  for  which  there  was  noprec- 
tl — would  have  to  l>e  tMken.  if  at  nil,  by  way  of  mitigation,  but  that 
tune  would  anioiint  to  ^  /Hmtjitmrfinciit  of  the  execution  (of  a  (xirt) 
hr  >t«nten<-e.  which  would  not  >m.'  logitiniutv  mitigation.     61,  132, 


nil  nJlimanccM 

..J  afpruTibit  rai->i  wntcncv  tocanhnirmi'ni  at  haril  lalur  anil  l<)rfviliirp>>'(  )ay 
■  ■ItifWMHi*,  ("ir  B  (ipriial  not  ru  eiivml  tin-  period  i.(  cuiiliui-ueut  nwanlctl  iu  tbe 
Cuuii'SIartijil  Muiiul  of  1901,  (>.  63,  pur.  8. 
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ONE  IirXDREI)  AND  THIRTEENTH  ARTICLE. 

Kvery  ju(lge-ailv<x*ate,  or  {tereon  ai'tin^  ai*  Huch,  at  any  general  coart-maituil,  sfc^jU 
with  an  much  expedition  vu*  the  op[>ortunity  of  time  and  distance  of  place  may 
forward  the  original  prtx-ee<iinp«  and  gentence  of  such  court  to  the  Judge- Adv( 
General  of  the  Army,  in  who^i*  office  they  shall  be  carefully  preserved. 

ONE  HUNDRED  AND  FOURTEENTH  ARTICLE. 

Every  party  tried  by  a  general  cK>urt-martial  shall,  upon  demand  thereof,  m^dc 
by  himnelf  or  by  any  person  in  his  Ijehalf,  be  entitled  to  a  copy  of  the  proceeding 
and  sentence  of  such  court. 

369.  A  copy  of  the  proceedingn  and  sentence  cannot  properly  l>^ 
furnished  under  this  Ailicle  till  the  same  have  been  finally  acted  upovi 
and  such  action  has  Y>een  proinulfsfated  in  the  usual  manner.  XDC? 
624,  and  XXI,  8S6,  Mai/,  1866. 

360.  A  person  applying  for  the  copy,  ^*in  behalf*^  of  the  acciu«d) 
should  exhibit  some  satisfactor}'  evidence  that  he  duly  represents  ttm^ 
accased,  as  his  agent,  attorney,  or  otherwise.     Where  it  does  not  sati^^ 
fai'torily  appear  that  the  party  is  applying  for  and  on  behalf  of  to* 
accu.*^d,  he  cannot  be  furnished  with  the  copy,  as  of  right,  under  tb* 
Article.    A  person  other  than  the  accused,  applying  on  his  own  accoiuit;^ 
is  not  entitled  to  the  copy.     Ill,  4011,  Augmt,  1863;  XIX,  318,  Janti- 
ary.   1866;    XXI,    12,    Novemht^r,   1865;    XXXI,   41^),   Jidy,  1871; 
XXXVII,  1<>#),  Xorernhfr^  1875.    The  fact  that  the  applicant  is  a  mem- 
ber of  the  family  of  the  accused  does  not  entitle  him  to  the  copy  i0 
the  aYjsenc*e  of  evidence  that  he  applies  at  the  instance  or  in  behalf  of 
the  wcused.     Ill,  348,  Augmt^  1863.     A  party  applying  in  behalf  of 
*" friends  and  creditors'"  of  the  accused,  hM  not  entitled  to  a  copy  ot 
the  record  of  his  trial.     XXI,  588,  August^  1866.     So  held  of  one  who 
Mx\r¥'r\\nH\  his  application  merely  as  ** attorney  at  law,- -  without  shoir- 
in^  that  hf*  was  authorized  to  act  for  the  accused.     XIX,  459,  3Iareh^ 

m6, 

361.  Appli^-ations  for  copies  under  this  Article  may  be,  and  in  prac- 
I'u't'  ('toffiinonly  are,  addressed  in  the  first  instance  to  the  Judge- Advocate 
(W-n^Tftl.'  who  thereupon  furnishes  the  copy,  certified  by  him  ascot' 
Tpf'i,  »f.  t\u'  exiH*nse  of  the  United  States,  provided  the  application  i^ 
mvlc  ^»v  f he  arcused  or  in  his  l>ehalf.     If  not,  he  can  furnish  the  copy 
only  ^v  rhc  -i[M-ciuI  authority  of  the  St^cretary  of  War.     Any  perso* 
rlz-Hirinsr  ^  ^'^^vy  '*'  ^^^'  record  of  a  court  martial,  or  of  any  portion  of  ^ 
f('rf»T(\.  ^\\o  i-*  not  entitled  to  be  furnished  with  the  same  by  the  termso^ 
f hi^  A  rtirle.  4ioiild  Hp[)ly  therefor  to  the  Secretary  of  War,  stating  th^ 
reH-t/,r.  ff>r  hl-t  tipplicafion,  in  order  that  it  may  appear  that  he  makfi^ 
fh^  -'wrii/'  in  /<kkI  faitli  and  for  a  proper  purpose.     If  the  application  W 
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ir    <'»i    '/♦'.  of  VMn  I,  and  jmr.  2,  p.  69,  Manual  for  Coorts-Martial  (1901). 
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s^pproved  by  the  Secretary,  it  will  be  referred  to  the  Judfje- Advocate 
CJeneral,  who  will  then  have  the  copy  prepared  and  transmitted.  XIX, 
335,  ifoy,  1866;  XXXI,  499,  Jitly,  1871;  XXXVII.  106,  Novemlnr, 

882.  The  accused  or  other  person  entitled  under  this  Article  to  Y)e 
Furnished  with  a  copy  of  a  record  of  trial,  is  not  entitled  to  l>c  furnished 

ith  a  copy  of  a  report  of  the  Judge- Advocate  General  made  upon  the 
To  receive  this^  special  authority  must  be  obtained  from  the 
Secretary  of  War.     XIX,  657,  Jujie,  1866;  XXXII,  54,  October,  187 L 

363.  The  furnishing  of  a  copy  of  a  record  of  a  general  court  mar- 
^ijil  to  a  person  other  than  the  a^*cused  and  not  applying  in  his  behalf, 
^^rill,  as  a  general  rule,  be  authorized  by  the  Secretary'  of  War,  where 
the  application  is  evidently  made  in  the  interest  of  justice  and  the  copy 
:f  umished  will  clearly  subsen'e  a  good  and  desirable  purpose.  But 
this  must  be  made  certainly  to  appear.     XXI,  336,  April,  1866. 

364.  It  is  only  a  party  ^' tried  by  a  general  court  martial'^  who  is 

entitled  by  the  Article  to  the  copy.     Parties  desiring  copies  of  records 

of  courts  of  inquiry,  for  the  use  in  evidence  under  Art.  121,  or  for  other 

purpose,  must  apply  to  the  Sei^retary  of  War,  as  indicated  in  §  301, 

<^te.    Such  copies,  however,  are  rarely  accorded,  except  for  use  under 

Art  121.      I,  427,  JViwemier,  1862;  XLV,  158,  F^rrmry,  1882. 

366.  This  Article  does  not  authorize  the  furnishing  of  a  cop}'  of 
the  record  of  trial  to  the  widow  of  the  accused  or  other  person  apply- 
ingafter  his  decease.    LVI,  17,  March.  1888;  25, 188,  Ju7ie,  1888. 

ONE  HUNDRED  AND  FIFTEENTH  ARTICLE. 

A  court  of  inquiry,  to  examine  into  the  nature  of  any  transaction  of,  or  accusation 
orimpatation  against,  any  officer  or  soldier,  may  l>e  ordered  by  the  President  or  by 
ttjr  commanding  officer;  but,  as  courts  of  inquiry  maybe  perverted  to  dishonorable 
pQipoees,  and  may  be  employed,  in  the  hands  of  weak  and  envious  commandant^*,  as 
^gineg  for  the  destruction  of  militarv  merit,  thev  shall  never  Ik?  onlered  bv  anv  com- 
n^nding officer  except  upon  a  demand  by  the  officer  or  soldier  whose  <'onduct  is  to 
be  inquired  of. 

MS.  This  Article  authorizes  the  institution  of  a  court  of  imiuiry^ 
only  in  a  case  of  an  '*  officer  or  soldier,"'  and  the  word  *' officer, "  as 
ttnployed  in  the  Articles,  is  defined,  by  Sec.  1842,  Rev.  Sts.,  to  mean 
conmiLsHioned  officer.  A  court  of  inquiry  cannot  therefore  ))e  con- 
vened on  the  application,  or  in  a  case,  of  a  person  who  is  not  an  officer 

'A  court  of  inauiry  is  not  a  amri  in  the  legal  nonse  of  the  term,  but  rathtT  a  c<  nmril, 
^WMniaeion,  or  board  of  investigation.  It  does  not  aclmininter  juHtict*;  no  plea  ()r 
^*dfic  issue  is  presented  to  it  for  trial;  its  pr«K*ee<ling8  are  not  a  trial  of  jriiilt  or  iiino- 
^ce;  it  does  not  come  to  a  verdict  or  pass  a  sentence.  For  jmr|M)tH»H  of  invepti^- 
jion,  however,  a  court  of  inquiry  in  this  coimtrv  is  clothe<l  witii  aninle  powers,  and, 
in  an  important  case,  its  opinion  may  l)e  scarcely  lens  nignificant  and  oven  final  than 
[o*t  of  a  military  court  proper,  that  is  to  sav  a  court  martial.  I  Winthrop's  Militarv 
Uw  and  Precedents,  Ch.  XXIV. 
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(or  soldier)  of  the  army  at  the  time.  Such  a  coui*t  cannot  be  ordered 
to  investigate  transactions  of,  or  charges  against,  a  party  who,  by  dis- 
missal, discharge,  resignation,  &c.,  has  become  separated  from  the 
military  service,  although  such  transactions,  or  charges,  relate  alto- 
gether to  his  acts  or  conduct  while  in  the  army.  I,  396,  402,  Novetn- 
her,  1862;  XIX,  71,  October,  1865;  XXVII,  601,  April,  1869;  XXXIX, 
619,  August,  1878;  XLI,  263,  June,  1878.  A  court  of  inquiry  cannot 
be  ordered  in  a  case  of  an  '^ acting  assistant  surgeon,"  who  is  not  an 
officer  of  the  army  but  only  a  civil  employee.  XXXVIII,  210, 
August,  1876. 

367.  A  court  of  inquiry  should  not  in  general  be  ordered  by  an  infe- 
rior— post  or  regimental — commander,  where  the  charges  required  to 
be  investigated  are  not  such  as  an  inferior  court  martial  could  legally 
take  cognizance  of.  Courts  of  inquiry  convened  by  such  commanders 
are,  however,  of  rare  occurrence  in  our  service.  XXXII,  163, 
Decemlei^,  1871;  XXXV,  562,  September,  187^. 

368.  Though  a  court  of  inquiry  has  sometimes  been  compared  to  a 
grand  jury,  there  is  little  substantial  resemblance  between  the  two 
bodies.  The  ac<;used  appears  and  examines  witnesses  before  such  a 
court  as  freely  as  before  a  court-martial  (see  Art.  118),  and  its  pro- 
ceedings are  not  required  to  be  secret  but  may  be  open  at  the  discretion 
of  the  court.'     XXVIII,  586,  May,  1869. 

ONE  HUNDRED  AND  SIXTEENTH  ARTICLE. 

A  court  of  inquiry  shall  consist  of  one  or  more  officers,  not  exceeding  three,  and  a 
recorder,  to  reduce  the  proceedings  and  evidence  to  writing. 

ONE  HUNDRED  AND  SEVENTEENTH  ARTICLE, 

The  recorder  of  a  court  of  inquiry  shall  administer  to  the  members  the  following 
oath:  "  You  shall  well  and  truly  examine  and  inquire,  according  to  the  evidence,  into 
the  matter  now  before  you,  without  partiality,  favor,  affection,  prejudice,  or  hope  of 
rewani.  So  help  you  God."  After  which  the  president  of  the  court  shall  administer 
to  the  recorder  the  following  oath:  **  You,  A  B,  do  swear  that  you  will,  according  to 
your  l)e»t  abilities,  accurately  and  impartially  record  the  proceedings  of  the  court  and 
the  evidence  to  Ihj  given  in  the  case  in  hearing.     So  help  you  God." 


*  Although  neither  Art.  88,  or  other  provision  of  the  code,  specifically  authoriseB 
the  challenging^  of  the  members  (>?  a  court  of  inquiry,  yet,  in  the  interests  of  iustice 
and  by  the  unage  of  the  service  in  this  country,  this' proceeding  is  permitted  m  the 
same  manner  as  l)efc>re  courts-martial.  Art.  117  requires  that  members  of  courts  of 
im^uiry  shall  l>e  sworn  "well  and  truly  to  examine  and  inquire,  according  to  the 
evidence,  without  partiality,  i>rejuclice^/ <fcc.;  and  it  is  the  sense  of  the  service  that 
their  competency  so  to  do  should  l)e  hable  to  l)e  tried  by  the  same  tests  as  in  a  case 
of  a  court  martial.  See  Macomb,  §  204;  O^Brien,  292;  l)e  Hart,  278.  In  the  Joint 
Resolution  of  (V)ngrcHS(>f  Feb.  18,  1874,  authorizing  the  President  to  convene  a  cer- 
tain special  court  of  in(|niry,  it  wtis  ''provided  that  the  accused  may  be  allowed  the 
same  right  of  challenge  as  all<»wc(l  by  law  in  trials  by  court-martial."  It  appears, 
however,  to  have  ])een  regardtMl  in  the  rlcbate  on  this  Resolution  (see  Cong.  Rec., 
vol.2,  Nr»s.  .'is,  40)  that  thin  jirovisirm  wa.M  unnecessary  to  entitle  tne  party  to  the 
privilege. 
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ONE  HUNDRED  AND  EIGHTEENTH  ARTICLE. 

Acoart  of  inquiry*,  and  the  recorder  thereof,  shall  have  the  waine  power  to  wira- 
mon  and  examine  witnewes  as  is  given  to  courts-martial  and  the  judge-ad voirates 
thereof.  Such  witnesses  shall  take  the  same  oath  which  is  taken  by  witnesses  l>efore 
coorte-martials,*  and  the  party  aiiruned  shall  be  permitted  to  examine  and  cross, 
examine  them,  so  as  fully  to  investigate  the  circumntances  in  question. 

ONE  HUNDRED  AND  NINETEENTH  ARTICLE. 

A  court  of  inquiry  shall  not  give  an  opinion  on  the  merits  of  the  case  inquired 
of  nnltffi  specially  ordered  to  do  so. 


I.  An  opinion  given  by  a  court  of  inquiry  18  not  in  the  nature  of 
a^ntenee  or  adjudication  pronounced  upon  a  tr!aL  The  accused,  upon 
a  subsequent  trial,  by  court  martial,  of  charges  investigated  by  a  court 
of  inquiry,  cannot  plead  the  proi*eedings  or  opinion  of  the  latter  as  a 
fonner  trial,  ac<|uittal,  or  conviction.  XVI,  389,  July^  1865;  XXIX, 
^Jdy,  1869. 

370.  While  it  is  of  course  desirable  that  the  members  of  a  court  of 
inquir}',  directed  to  express  an  opinion,  should  concur  in  their  condu 
sions,  they  are  not  required  to  do  so  b}'  law  or  regulation.'  The 
iDajority  does  not  govern  the  minority  as  in  the  case  of  a  finding  or 
sentence  bv  court-martial.  If  a  member  or  a  minoritv  of  members 
cannot  conscientiously  and  without  a  weak  yielding  of  independent 
convictions  agree  with  the  majority,  it  is  better  that  such  member 
ormeinl)ers  should  formally  disagree  and  present  a  separate  report  (or 
reports)  accordingly.  The  verj'  disagreement  indeed  of  intelligent 
minds  Ls  a  material  and  important  fact  in  the  case,  and  one  of  which 
the  reviewing  authority  is  entitled  to  have  the  advantage  in  his  con- 
ddoration  of  and  action  upon  the  same.     XLI,  207,  ^l///v7,  1878, 

371.  Where,  as  in  the  majority  of  cases,  the  iiuiuiry  is  institut(Hl  with 
a  view  of  a.<sisting  the  determination  ])y  the  President,  or  a  military 

'Acunrt  of  inquiry  has  no  jxiwer  to  punish  a**  for  a  contempt.     Such  jK^werof  this 

Mtnre  &*  i«  conferre<l  hy  Art.  86  is  restricted  in  tennn  to  court**  martial.     Moreover  a 

foort  of  in<juiry,  not  hieinjj  in  a  proper  nenne  a  ctmrt,  cannot  exercise  the  strictly 

Wdal  function  of  punishing  contempts.     A  lcH>»e  ol)servation  of  Houjjh  (Authon- 

ti«,  10)  that  "eontempte  before  courts  of  inquiry  are  as  nmch  punishable  as  l>efore 

coart8-martial."  has  been  carelessly  repeated  by  several  Ameri<'an  writers.     The 

fwwit  Englisn  writer,  Clode,  corret^tly  states  the  law   (as  to  witnesst»s)  in  saying 

(MIL  and  Mar.  Law,  198)  that  a  court  of  incjuirv  **has  no  power  to  punish  them  for 

contnmacy  or  silence.*'     The  act  of  March  2,  1901  (U.  0. 27,  * .  (i.  O.,  HK)1 ),  pn^viding 

for  the  punishment  of  civilian  witnesses  refusing  to  appear  or  testify,  is  limited  by 

rti?termi»  to  general  courts-martial. 

*In  the  cai*e  of  the  court  of  inquiry  (com})osed  of  seven  general  officers),  on  the 

C^tra  Convention,  in  1808,  the  members  who  dissented  from  the  majority  were 

'fgiiired  b^'  the  convening  authority  to  put  on  r(»cord  their  opinions,  and  three  dis- 

'*nting  opinions  were  accordingly  given.     A  further  instance,  in  which  two  nf  the 

fi^enieml)er8  of  the  court  gave  each  a  separate  dissenting  opinion,  is  cited  by  Hough 

^Precedents) ,  642.    Mainly  upon  the  authority  of  the  former  ca<«e,  both  Hough  ( Prece- 

J<?nt8),  642,  and   Simmons,  §  339,  hold  that    meml)ers  non-concurring  with   the 

flujority  are  entitled  to  have  their  opinions  rei)orted  in  the  n*<*ord. 
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commander,  of  the  question  whether  the  party  8hould  be  brought  to 
//•/#//,  the  opinion  of  the  court  will  properly  lie  as  to  whether  further 
pnK-ee<ling.H  before  a  eourt-martial  are  called  for  in  the  caae,  with  the 
rea^jons  for  the  conclasions  reached.  Where  no  such  view  enters  into 
the  imjuiry,  but  the  i*ourt  is  i^onvened  to  investigate  a  questioDof 
military  nght«  responsibility,  conduct,  &o.,  the  opinion  will  properly 
confine  itself  to  the  special  question  proposed  and  its  legitimate  mili- 
tary' relations.  A  court  of  inquiry,  composed  as  it  is  of  niilitar}'  men, 
will  rarely  find  itselt  called  upon  to  express  an  opinion  upon  questions 
of  a  purely  legal  character/     XVI,  381^,  July.  1S66. 

ONE  HUNDRED  ANT)  TWENTIETH  ARTICLE. 

The  pnx*eiHiiii{c«  of  a  c<>urt  of  inquiry  miut  be  aothenticated  by  the  signatureiof 
the  reiiinler  and  the  prvttident  thereof,  and  delivered  to  the  commanding  officer. 

ONE  HUNDRED  AND  T>VENTY-FIRST  ARTICLE. 

The  pntceeilings  of  a  court  of  inquiry  may  be  admitted  as  evidence  by  a  court  jbU' 


tial.  in  i^aeien  not  impital,  nor  extending  to  the  dismiBBal  of  an  officer:  Prorided,  Tbac 
the  oircuiitftani^ei}  are  tjtuch  that  ora)  teetimonv  cannot  be  obtained. 

S7S.  While  the  proceedings  of  a  court  of  inquiry  cannot  be  admitted 
a8  <'/vi/f  /«<v  on  thr  merttH^  upon  a  trial  before  a  court  martial  of  id 
offem*e  fi>r  which  the  sentence  of  dismissal  will  be  mandatory  upoi 
iH^nviction:*  yet  hfld  that  upon  the  trial  of  such  offence,  as  upontay 
other*  such  pnK*tHKlings«  properly  authenticated,  would  be  admi^ibk 
in  evidouiv  for  the  purpose  of  impeaching  the  statements  of  a  witness 
uptm  tlie  trial  whi> — it  was  proposed  to  show — had  made  quite  differ 
ent  statements  u|x>u  the  hearing  before  the  court  of  inquiry.*    XLIIIt 

ONE  UrNDRED  AND  TWENTY-SECOND  ARTICLE. 

If.  u|H»ii  luart'h^v,  l^uiriK  or  in  quarten*,  different  corpe  of  the  Army  happen  to 
Join  or  iK»  duty  t*»ii^»tiu»r.  the  offiivr  hiKhtwt  in  rank  of  the  line  of  the  Army,  Mariat 
Tori^  or  militia.  l\v  t^muuwion,  there  on  duty  or  in  quarters  shall  command  thi 
whoK\  and  iriv»»  onion*  for  what  u»  needful  in  the  8er>'ice»  unlees  otherwise  spedaUy 
dlnvli^l  h\  tho  IV^dent,  aixi»nUn>f  to  the  nature  of  the  case. 


"iho  one  i«  hi»«  Htateineht  to  the  wurt,  and  the' other  in  his  official 
iiM  \k\\\\\\  wen*  |mt  in  eviileniv.    See  G.  O.  13,  Hdqrs.  of  Army,  1H37, 


4v  t\u.  iuUiu:jmhji.h..l  a.  udopt^jHl  hy  th 


the  I*reeident,  in  G.  C.  M.  ().  40,  Hdoi 
Dept.,  18»5. 
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ONE  HUNDRED  AND  TWENTY-THIRD  AKTK'LK. 

In  all  RHUrin  |wrl«iniug  In  tbi-  rank,  >liiti(«,  tuiil  ri)thte  of  oMcviy  ibc  fame  ruled 
tad  tvgnklion"  i-ludl  "jii'ly  to  ol1i<f  n. ..(  Iho  Ki-piUr  -Innj-  wi.i  U>  viJuiitifni  i^m- 
flkWoacd  Itt,  or  iiiuiiIi.-rMl  iiitu  Mid  wrvict,  iiodfr  Ihr  IttwH  of  Ihv  L'nitul  l^bitea,  for 
ft  limitml  )i#hii>l. 

ONE  lU'NDKED  AND  TWENTY'-FOURTH  ARTICLE. 

<  'dt'-v™  of  th*"  iiiilllLa  of  the  »everAl  tStateu,  when  called  iiito  Ihe  derviee  *l  lliu  Uiii1«Hl 
Matr*.  nitajl  on  oil  4t-U(;hnipDUi,  ci>iirt»-inartiBl,  snd  utherduty  wherein  they  niay  bo 
TSipliiynl  in  dinjunclinn  witli  the  regalar  or  vuluntoer  forcM  of  the  t'nit*^  I^tntee, 
tolu-  rank  vn-st  after  all  nlfict^ra  of  the  like  grade  in  mid  refcular  ''r  volunteer  fnn-vs, 
Aii<«ilh>tandiu|(  (he  eouuuiwiona  ol  such  militia  officeri'  umy  be  iildcr  tlian  lUe  com- 
ulakrtu  of  the  i«ld  pdleera  of  the  T^itulitr  or  voianleer  forces  of  Ihe  I'nitol  SUtiw. 

ONE  HUNDRED  AND  TWENTV-FII-TH  ARTICLE. 

Ici  twm  i>(  (tie  ilMth  of  any  offic«r,  the  nugor  (if  hm  rvgiineul,  vir  the  ntHi.'er  doiiiit 
tbp  nuiiir'i  duly,  or  the  Meeund  ulflcer  in  oonimanrl  aI  &ny  [Hiet  or  (iiirrisiiii,  as  the 
rao-  ai«y  he,  iludt  imninil lately  Krriiru  all  hi«  effei'tM  llien  in  rainp  or  iguurlety,  and 
■hall  iaali«,  and  trannnit  to  thn  offiiHi  nf  the  Department   of  War  an  inventory 

ONE  HUNDRED  AND  TW ENTi'-SIXTH  ARTICLE. 

In  na*  nt  Ihn  dvMtli  of  any  Kililler,  the  cuuniamlin^  officer  of  hie  troop,  Iwtt^ry, 

nr  wjiwiiny  ■halt  iltinitiliattdy  im-ure  all  hi*  effe<'t«  then  in  camp  or  iiuartcrv,  and 

vbail,  in  ihr  pfm>nc«  ol  two  olh«r  of|lc<>ni,  niakt-  an  inv^ntnry  thermf,  which  he 

■hall  trmnaiiil  to  thv  office  of  the  l>epartui«nt  I'f  War. 

ONE  HUNDRED  AND  TWENTY  SEVENTH  ARTICLE. 

OAtvn  ritatynl  with  the  catv  of  the  etiucbi  '>t  decuaoeil  KfliivfK  ur  MiltUerw  nliall 
McuoBt  liM'an'l  delivM'  thoMiuiP,  or  the  proem U  Ihereof,  to  the  IckbI  n-prtsentu- 
U««*  <4  wach  itvrmr^l  officers  or  mhlii'ts.  \n<\  no  nlHiTr  eo  i<hargv<l  i-hall  Iw  |>er- 
miltod  tu  nvil  the  rvulnienl  or  (toet  until   he  has  deguuled   in  the  handx  uf  tlie 


all  tlio  elleotii  u[  Bucb  dveeaaeil  ol 


soldiers  ni 


mte.1 


f>«  ami  iWirrrHl. 

S73,  This  ArtU'Iit.  in  ixinnwtion  with  thu  two  prwcd'nig  Artit-lcs, 
[■roviilfji  for  tho  securing  «if  th«  I'lfects  uf  ilvoeaspd  uffii'(.>ra  and  «ol- 

ti.-r*.  timkiiig'  iiiveiilorv  of  tlie  !«iim>.  and  iirrouiitiri{f  for  thfiii  to  the 
•■■per  If^fsl  repri'sentiitivf.  &c.    TIkwg  Artk-kw  have  g{M>i'inJ  rt*fpr- 

III  fT  U'  rA^jt  of  dratliH  <if  iiiilitary  poitioii.-<  while  in  a<.^tive  M^rvicc^  in 
tnr  fii'Id  or  at  runiolt!  niilitur]'  punts,  and  ttietr  provisions  apply  only 
bi  fucb  f fltt'lt  aM  an>  It'ft  hy  tJi«  ileofiaNed  "  in  i-ainp  or  ciuart^rs."  An 
attMopI  by  (hi-  i.-oftiiuiindvr,  &t!.,  to  <H.t.-ur(.^  elFtK'ts  left  (.■Iscwhi.'ro  wottld 
Ddl  be  within  the  atithonty  hem  k'^'*^"'  '^■"'  nii^ht  Huhjec-t  tbo  oflicer 
to  xb*^  Itahilily  of  an  adniinixtralor:  MUch  a  procot'dintr  would  not  thvrt!- 
fore  lie  adi'uiiljte.'  Uimn  wcountin);  to  (he  duly  (luoliliod  leptl  it'pre- 
^ototiirtt.  Ml  diraulMl  in  th<^  Article,  the  ronpoiisibility  of  tiiB  offierr  i« 

'CiMHpaiv  Munilrl.  •V'U;  Ibniuh  I  I'Txtiiv^,  ViM. 
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di.scharged,  and  it  remainjj  for  the  repres*entative  to  dispose  of  the 
property  according  to  the  law  applicable  to  the  case.  XLIU,  266, 
March.  1S80 

ONE  HUNDRED  AND  TWENTYEIGHTH  ARTICLE. 

The  foregoing?  articles*  shall  l)e  read  and  pablii«he<i,  once  in  every  six  months,  to 
ever>'  garrison,  regiment,  tnx>p,  or  company  in  the  ^rvice  of  the  United  States,  and 
shall  be  duly  obtierve<l  and  obeye<l  by  all  officers  and  soldiers  in  said  service. 


ABSSHCB  WITHOITT  LSAYS. 

374.  An  unauthorized  ab^em^  from  the  quarters  only,  as  from  11 
p.  m.  inspection,  held  not  properly  chargeable  under  the  32d  Article. 
This  article  contemplates  an  absence  from  the  soldier's  "•'  troop,  battery, 
company  or  detachment*' — an  absence  from  the  post  or  command.  47, 
183,  May,  1891;  49,  llX),  171,  September,  1891. 

375.  The  statutory  authority  for  the  army  regulation  requiring 
that  deserters  restored  to  duty  without  trial  shall  make  good  time  lost 
bv  desertion,  is  found  in  the  48th  Article  of  War;  but  there  is  do 
su(»h  article  or  other  statute  with  reference  to  absence  without  leave. 
Whether  therefore  a  soldier  can  by  a  regulation  alone  be  required  to 
make  grxxl  time  last  by  al>sence  without  leave  is  doubtful.  66,  338, 
Jutw,  180Jf.  The  soldier  by  virtue  of  his  contract  of  enlistment  faib 
to  earn  and  therefore  is  not  entitled  to  pay  and  allowances  accruing 
dunncr  the  {K?riod  of  hi^  unauthorized  absence,  but  it  is  considered 
that  in  the  present  «tate  of  the  law  his  retention  in  the  service  to  make 
up  time  rto  lost  cannot  legally  be  authorized.^  Cards  1485,  June,  1895; 
141>4,  .//////,  IHOo;  3744,  December,  1897. 

376.  Violations  of  the  33d  Article  of  War  should  not  be  charged  as 
aF>sf  nee  without  leave  under  the  32d  Article.     Card  2838,  December, 

Zll.  Wher(i  an  officer*  or  soldier  on  his  return  from  an  unauthor- 
i/od  rt^>s<mc('-  is,  in  consequence  of  his  report  of  the  facts  and  circum- 
stunc^'s  of  such  absence,  not  proceeded  against  by  his  proper  conmiander 
for  fh^'  rnilitary  offence  involved,  but  is  by  the  latter  placed  upon  full 
duty,  such  nction,  under  the  general  custom  of  the  service,  maybe 
pN'M'lod  n^  a  gocnl  defence,  if  the  officer  or  soldier  be  subsequently 
broiij/ht  to  trial  for  i\u\  unauthorized  absence.     11,  376,  391,  May^  1863. 

37B.   An   fnlisti'd  man  forfeits  his  pay  and  allowances  during  the 

'rhH  vi*'w  U  not  in  acconlance  with  the  Army  Rejriilations  and  practice.    See 
AM,  LJ.'lof  |Hi»r,  M41  r,f  \sm). 
'  A  n  iilNorif*'  withoiit  h'uve  l»y  an  officer  is  laid  under  the  62d  Article  of  War. 
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period  of  an  absence  without  leave,  an  provided  in  army  regulationn. 
During  such  absence  he  renders  no  service  and  therefore  earns  neither 
pay  nor  allowances.  The  forfeiture  is  thus  bv  operation  of  law  and 
accrues  independently  of  the  result  of  a  trial  for  the  military  offence 
involved  in  the  unauthorized  al)sence.  One  of  the  puiposes  of  the 
muster  and  pay  rolls  is  to  show  what  service  the  soldier  renders, 
and  if  they  show  that  he  has  rendered  none  during  a  jmrticular  pericxl 
by  reason  of  an  absence  without  leave,  he  is  not  entitled  to  pay  and 
allowances  during  such  period.*  86,  303,  Xoveml>er^  ISSO;  67,  240, 
Jnnuart/^  1893;  Card  1494,  Jn7ie^  ISO-k  For  an  absence  without  leave 
of  less  than  a  day  the  soldier  mav  of  course  l>e  tried  bv  court  martial 
and  sentenced  to  suffer  a  forfeiture,  ])ut  such  absence  should  not  \ye 
noted  on  the  muster  and  pay  rolls.     47,  399,  •/ww^,  189 J. 


ACCOMPLICE. 

879.  In  general,  where  an  accomplice  offers  and  is  admitted  to  tes- 
tify upon  the  part  of  the  government  against  an  accused  i^rson,  he 
is  called  to  the  stand  under  an  implied  promise  that  no  prtK^eedings 
i^illbe  taken  against  himself,  and  that  the  question  of  his  pardon  will 
be  favorably  considered,  provided  he  makes  a  full  disclosure  of  the 
facts  within  his  knowledge;  and  this  whether  or  not  the  accused  be 
convicted  by  means  of  his  evidence.'  So,  where  a  party,  who  had  thus 
been  admitted  to  testify  as  witness,  and  had  in  good  faith  made  a  full 
wid  frank  statement  of  the  circumstances  of  the  offence  (of  which, 
however,  the  accused  was  accjuitted  by  the  court),  was  himself  sub- 
sequently brought  to  trial  for  the  same  act,  and  convicted  and  sen- 
tenced for  his  part  in  the  H\\n\Q.  -r*  com  mend*  d  that  his  sentence  be 
remitted  bv  the  President.     XI,  590,  and  XIV,  259,  March,  ]S(;r>, 


ACCOUNTABILITY  OF  OFFICEE. 

380.  There  is  neither  law  nor  justice  in  holding  an  otticer  of  the  arm}' 
pecuniarily  accountable  to  the  United  Stiites  whiM'e  the  U.  S.  has  lost 
nothing  by  his  act;  or  in  holding  him  so  accountable  wh(»re,  though 
there  has  l>een  such  loss,  the  same  was  not  occasioned  by  his  act.  He 
may  indeed  lx»  amenabh*  to  court-martial  for  some  n(»glcct  of  duty 

» U.  S.  r  Landere,  92  U.  S.,  77,  79. 

'See  Kinj?  v.  Rudd,  C<jw|)er,  331;  Unite<l  8tat^  r.  Um*,  4  ^IclAnm,  103;  Whinkc'v 
•ajf«*«,  9  Otto,  594;  People  r.  Whipple,  9  Cowen,  707;  1  ChittyO.  L.,  7HH-9;  1  Hisiio'p 
r.  Prrx-.,  §  1075-6,  and  uotes;  also  Report  (No.  ;i52)  of  Coiuiuittee  on  Ju<liciarv  of 
\  of  Repi*.,  44th  Cong.,  Ist  Sess..  Mardi  31,  1870. 
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involved  in  the  act  and  properly  brought  to  trial  therefor,  but  this  is 
a  wholly  distinct  liability.     48,  344>,  Ajfrril,  1891. 

381.  A  recruiting  officers  clerk  (a  corporal)^  having  access  to  blank 
transportation  requests,  filled  out  several  in  favor  of  a  railroad  com- 
pan}^  forged  thereto  the  name  of  the  officer  and  disposed  of  the  same. 
The  forged  requests  were  paid  by  a  disbursing  officer.  Udd^  that  the 
latter  having  paid  out  money  of  the  United  States  on  forged  vouchers 
was  alone  legally  accountable  for  the  loss.  If  the  officer  who  per- 
mitted ac*cess  to  the  blank  requests  thereby  committed  a  military 
oflfencc,  his  amenability  for  such  offence  could  be  enforced  only  bj 
means  of  a  trial,  conviction  and  punishment  by  court-martial.  What- 
ever may  be  the  legal  effect  of  i>ar.  35,  Circular  7,  A.  G.  O.,  WH^  the 
lo«s  in  question  occurred  prior  to  the  promulgation  of  the  cireuhu*. 
58,  208,  Octf}f}tr,  1892. 

382.  AMiere  an  officer,  having  had  entrusted  to  him  by  another  oflScer 
a  medal  of  honor,  intended  for  and  to  lie  delivered  to  an  enlisted  man, 
gave  such  care  to  its  safe-keeping  as  he  gave  to  his  own  property, 
locking  it  up  in  his  trunk  for  the  purpose  of  transportation — A^^that 
he  was  not  legally  accountable  for  the  loss  of  the  medal  in  transUvu 
He  was  simply  a  gratuitous  bailee  of  whom  is  required  only  the  lowest 
degree  of  c*are  and  who  is  not  liable  for  a  loss  which  is  not  the  result 
of  gross  negligence.     44,  382,  Decemher^  1890. 

383.  A  person  who,  as  an  officer  of  the  army,  has  been  subjected 
under  Sec.  1304,  Rev.  Sts.,  to  a  charge,  against  his  pay,  of  the  money 
value  of  military  stores  deficient  or  damaged  for  which  he  has  been 
held  accountable,  cannot,  after  he  has  ceased  to  be  such  officer  and  has 
left  the  army,  be  relieved  from  such  liability  by  the  Secretary  of  War 
under  that  Section.  For  such  relief  he  must  have  recourse  to  Con- 
gress.    85,  137,  May,  180^. 


''ACTING  ASSISTANT''  OE  " CONTRACT '*  SUEGSON. 

384.  A  "contract"  or  "acting  assistant'-  surgeon  is  not  a  militaij 
officer  and  has  no  militarv  rank  or  status.     He  is  amenable  indeed  to 

ft. 

the#niilitary  jurisdiction  when  employed  with  the  army  in  the  field  in 
tuiw  of  war  (see  Si XTi' -third  Article);  but  he  is  in  fact  no  part  of 
the  military  ostublishnient;  is  simply  a  civilian  employed  by  the  United 
States,  under  a  sjXHMal  contnict  for  his  jx^rsonal  services  as  a  medidl 
attendant  to  the  troops.  When  not  serving  with  troops  l>efore  tb 
enemy  he  has  no  other  relation  to  the  military  organization  or  th 
governineiit  than  that  established  by  the  terms  of  his  contract,  mad' 
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in  accordance  with  the  amn'  regulations.  IX,  678,  OcUit>ei\  ISGI^; 
XXVI,  18,  Septemher,  1867;  XXVIII,  239,  Xontuher,  1808;  XXXIV, 
207,  Aprii,  187 J;  LII,  304,  June,  1887.  He  in  not  su>)ject  to  military 
orders  in  general,  like  an  officer  or  soldier,  but  only  to  such  orders  or 
directions  as  properly  pertain  to  the  performance  of  his  particular 
duties.  XXVn,  242,  Septetnf^er,  1868.  He  is  of  course  not  eligible 
for  detail  as  a  member  of  a  military  court.  XXII,  542,  Devemher, 
1S66;  XXX,  l(r9,  February,  1870.  As  a  civilian,  however,  he  is 
entitled  to  the  per  diem  allowance,  &c.,  when  duly  attending  a  court 
martial  as  a  witness.     XXIV,  18(),  January^  1807. 

385.  Acting  assistant  or  contract  surgeons  are  neither  privates, 
non-commissioned  officers  nor  officers.  They  were  during  the  war  of 
the  rebellion  and  still  are  necessarily  assimilated  as  to  their  duties, 
pay  and  status  to  assistant  surgeons  of  the  army.  When  serving  with 
the  forces  in  the  field  they  are  subject  to  military  discipline  and  to  the 
jurisdiction  of  courts  martial  under  the  provisions  of  the  63d  Article 
of  War.  Thev  were  creatures  solelv  of  armv  regulations  and  orders, 
which  are  executive  mandates  wholly  powerless  to  constitute  them 
officers  of  the  army.  These  regulations  and  ordei*s  could  and  did 
Mthorize  commanders  to  "employ''  civil  or  ''private''  physicians  to 
lender  professional  services  in  connection  with  the  medical  depart- 
inentof  the  armv,  but  could  not  and  did  not  commission  or  make  them 
regular  or  volunteer  officers.  62,  404,  MarcK  1892;  53,  1B7,  Aprils 
m;  M,226,  June,  1894;  Card  1128,  Jfarcft,  1895, 

888.  As  a  contract  surgeon  was  not  an  officer  of  the  army,  an  enlisted 
ttan  could  legally  be  employed  to  act  as  one.  So  luld  that  the 
employment  by  the  military  authorities  in  1802  of  a  **  first  class  musi- 
cian" of  the  band  of  a  volunteer  regiment  (an  enlisted  man)  to  act  as 
a  contract  surgeon,  was  not  illegal.*     66,  25(>,  June,  180^. 

387.  A  contract  surgeon,  not  being,  in  the  legal  or  statutory  sense, 
an  officer  of  the  army,  held  not  entitled  to  the  Ix^uetit  of  the  act  of 
March  3,  1885,  c.  335,  '"to  provide  for  the  settlement  of  claims  of 
officers  and  enlisted  nien  of  the  army  for  th(»  loss  of  private  prop- 
erty."   XLIX,  246,  July,  1886. 

888.  Jle/d  that  a  civilian  physician,  employed  (between  18G6  and 
1B68)  under  contract,  by  the  ''Bureau  of  Refugees,  Freedmen  and 
Abandoned  Lands",  was  not  a  contract  surgeon  within  the  application 
rf  Sec.  4693,  Rev.  Sts.,  relating  to  pensions,  inasmuch  as  he  did  not 
^nder service  with  a  "military  force  in  the  field",  or  even  in  attend- 

E  J^  ^'  '^'  *•  8aundere,  120  U.  S.,  126,  to  the  effect  that  one  iwrson  may  legally  hold 
wodirfwi^  offices,  places,  or  employments,  at  the  same  time,  under  the  United  States. 
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iuir  xuem^jert*  of  the  military  establishment;  such  bureau  being  no 
jjjtrt  <^f  Kuc'h  establishment.*     63,  97,  Decemher^  1893. 

9W.  A  contract  surgeon  was  appointed  under  the  provisions  of  the 
w.^  <A  Congress  approved  May  12,  1898,  and  the  contract  provided, 
^tJjtf  <///Vy,  tliat  ''  when  on  dut}'  at  a  post  or  station  where  there  are  no 
puUk*  quarters,  he  shall  receive  the  conmiutation  for  quarters  allowed 
by  iiiw  tf>  assistant  surgeons  of  the  rank  of  tirst  lieutenant."  Held 
littU  i/^iiimutation  of  quarters  was  "compensation"  within  the  mean- 
ifijf  of  the  said  act  of  May  12,  1898,  and  could  not  therefore  l>e  paid 
jxi  a^ddition  to  the  one  hundred  and  fifty  dollars  per  month  authorized 
by  Xhit  act.  Neither  the  terms  of  the  contract  nor  the  army  regulations 
(j>ar.  *yH)  could  authorize  what  the  statutes  law  prohibited.  Card  5142, 
OrUJj^r,  IHfJH. 

980.  The  contracts  entered  into  with  acting  assistant  surgeons  ap- 
j>oifjt4^d  under  the  act  of  Congress  approved  May  12, 1898,  after  speci- 
fying the  money  compensation  contain  the  following  provision:  **A11 
of  wfaii'h  shall  be  his  full  compensation  and  in  lieu  of  all  allowances 
aiid  ^'iiioluments."  //e?W,  tiiat  this  provision  did  not  deprive  an  acting 
uiN>j>tant  surgeon  of  the  privilege  of  buying  fuel  from  the  quartor- 
liiaut^-r's  dc[>artment  as  provided  in  par.  999  of  the  Army  Regulations, 
t/jj**  jirivilcge  not  })eing  an  allowance  or  emolument.     Card  4988,  Stj)- 

Ml.  \  contract  surgeon  can  not  legally  be  compelled  to  remain  in 
tf.*  -i'r\  i/'c  against  his  consent  after  the  expiration  of  the  term  of  his 
//y^f.;a/t.     Card  SfJls,  July,  1900, 

ADJOTTRHMEHT. 

9M  'Hk'  a/ljoiiriiment  from  day  today  of  a  military  court  is  not 
i*/.  ',.i*'A,  by  law  or  regulation,  to  be  authenticated  by  the  signatures  of 
i'j^  l/i*'A'U'u\  and  judge-advocate.     VIII,  507,  June^  1864,. 

li^.  \V hi h' the  practice  of  noting  the  adjournment  of  the  court  at 
a^*  *  tA  *fi  ih<*  i<*c<>r(l  of  a  trial  is  a  usual  and  proper  one,  and  is  often  of 

>'/  rj>/i(i'  appropriation  for  the  pav,  <&c.,  of  "contract  surffeons"  was  made 
r^ ••.><>«•-'.  ii^'-ii  an* I  IWW.  Tlie  act  of  Fc})ruary  12,  1895,  nrovided  however  for  the 
K  't^jj/yttj-tit  'A  "rivil  phynicianH'*  by  the  surpeon  jfenoral.  But  the  act  of  May  12, 
,ffii'.  j/iv.j'l«'<-  that  in  emcr^ncies  the  Surjjeon  General  of  the  Army,  with  the 
^•.,yr.-'^i  >A  \\i''  Kitrretary  of  War,  may  apiK)int  as  many  contract  suraeous  as  may  l)e 
/ji./*  .•.■*!,.  ii\  a  ''/inp^fnHation  not  to  exceeo  one  hnndrtMl  and  fifty  dollars  per  month. 

i't'jii.  'li'.i^>.  to  JH'.M  appropriations  for  mileajfe  to  contract  surgeons  was  made  in  the 
i^,i.  ,^.  itfj^i/ivpriaiion  uctH,  and  aj^ain  since  1H98. 

'i ;  ;>«  'v^^tia/t  j-iirK<*"nH  are  notofficersof  the  army,  see  26,  Ct.  Cls.,  302, 306;  Digeet 
^.. ..),.;  '  v/^-p   \i^'*'  ,  vol.  .S,  sees.  929,  932;  4  Oorn^).  Dec.  62^),  631. 

h,\  '/M.«7«i  nMvr  151,  A.  G.  0.,  1898,  amending  A.  R.,  85  (99  of  1901),  relating 
u,  khK  h^*t.it\ «  x|M'iiH*H  of  ollicers  of  the  Regular  or  Vohmti»er  Armv  who  are  kifled  or 
>.i../  'i.K  ih  ii^«  wrvir*',  w'lia  con.strue<l  1)^  the  War  Department,  l>ecember  14,  1888, 
h,  ih'i'f'ir  "/lAiu't  i-nr^'cons.     See  also  circulars  41  ami  55,  A.  G.  O.,  1899. 
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service  in  indicating  the  sequence  of  the  case.s  tried  and  the  course  and 
order  of  the  business  transacted,  a  statement  of  such  adjournment  is 
not  an  essential  part  of  the  record  of  proceedings,  and  its  omission 
will  not  affect  their  validity.  XXIII,  627,  Aurjmt,  1867;  XXXIII, 
456,  Xiwtrmher,  1872. 

3W.  Where  the  order  convening  a  militarj-  court  is  in  the  more  usual 
form,  requiring  it,  generalh',  to  try  such  cases  as  may  be  brought 
before  it,  an  adjournment  at  some  period  of  its  sessions  without  a  day 
fixed  for  its  reassembling  will  not  preclude  its  meeting  again  and  con- 
tinuing its  sessions  till  its  business  is  terminated.     XXI,  91,  Decem}}ri\ 


395.  An  adjournment  ^^mme  dle'^^  of  a  court  martial  is  quite  without 
legal  significance,  having  no  more  legal  effect  than  a  simple  adjourn- 
ment.* Such  an  adjournment  does  not  di.ssolve  the  court,  since  a 
military  court  has  no  power  to  tenninate  its  own  existence  or  divest 
its  authority.*  XXI,  671*,  Xov,-nihin\  1800;  XXVI,  58S,  JfOiv.  1808; 
XLII.  158,  '^February,  1879. 

AID-DE-CAMP. 

396.  The  aids  of  the  General  of  the  Army,  though  not  holding  the 
appointment  or  office  of  colonel  of  the  army,  are  invested  })y  law  (sec. 
101^,  Rev.  Sts.)  with  the  rank  of  colonel  \x\>o\\  their  selection  as  aids 
and  while  acting  as  such.'  They  are  therefore  entitled  to  sit  upon 
wurts-martial  and  lx)ards  according  to  this  rank,  as  dating  from  their 
^"^Wtion.*     XXX,  108,  Monh^  1870. 

397.  IleJd  (December.  \MVj  that  the  'Additional  aids-de-canip," 
authorized  by  the  act  of  August  5,  1801,  were  a  part  of  the  regular 
arniy.  They  were  appointed  by  the  President  and  contirnied  l)v  the 
Senate,  and  the  Act  creating  them  provided  that  th(\v  should  *M)earthe 
rank  and  authority  of  captains,  majors,  lieut(»nant  colonels,  or  colonels 
of  the  regular  army,-'  Moreover,  this  act  was  (expressly  entitled  as 
"'supplementary''  to  the  Act  to  increase  the  military  (\stablishnient  of 
the  United  States,  of  July  21>  of  the  same  yt^ir,  which  provided  for  an 
increase  of  the  regular  army  by  the  addition  of  ntnv  regiments.  And 
although  the  act  of  Aug.  5, 18G1,  provided  for  the  appointnuMit  of  these 

'Jve  Br<>wn  r.  Root,  Supreme  Court,  I).  C,  19(X)  (44087,  I^iw). 
'A  court-martial  in  session  at  a  military  iK)Ht  or  station  is  authorizAMl  to  adjourn  to 
tbequarten*,  at  the  same  jKwt  or  station,  of  a  sick  witness  an<l  there  take  his  testi- 
monv,  if  he  va  in  fact,  as  certified  bv  the  me<iicAl  officer,  too  ill  to  come  to  the  njurt 
nxini.    See  <  1.  C.  M.  0. 37,  Dent,  of  the  Plast,  1870. 

^Thb*  ruling  is  atiopted  in  the  opinion  of  the  Attorney  Genenil  of  August  11,  ISSO. 

Comjiare  the  opinion  of  the  Court  of  Claims  in  Wood  v.  Ignited  States,  lo  Ct.  Cls.,  lol. 

*.Similarly  held  by  the  Secretary  of  War  in  the  case  of  an  aid  of  the  Lieut,  (ieneral, 

d  the  rank'^f  lieutenant  colonel,  detailed  upon  a  court  uiartial  for  the  trial  of  a  cadet 

in  1870. 
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aids  only  duriiijr  the  rel)eilion,  and  for  their  discbarge  when  nc 
eniployeil  in  active  service,  and  their  reduction  in  number  at  the  du 
cretion  of  the  President,  yet  provisions  of  a  similar  character,  appl 
cahle  to  reji^ular  officers,  are  contained  in  sec.  0  of  the  principal  act  c 
July  2\K  It  is  not  essential  to  an  office  in  the  **  regular''  arm^-  that  it 
term  l>e  without  statutory  limit.     XI,  267,  December^  186^. 

398.  It  is  substantially  laid  down  a.s  a  general  rule  in  Circ.  No. 
A.  (i.  O.,  1S83,  that  aids-de-camp  shall  be  entitled  to  be  paid  assuci 
only  from  the  day  upon  which  they  rtrport  in  permn  for  dut}'.  It  ma; 
however  1h»  t<K)  strict  to  insist  upon  such  a  rule  in  every  case,  since  i 
is  iK>ssihle  that  duty  may  Ix*  duly  devolved  upon  an  aid-de-i-amp  \ 
his  (leneral  prior  to  his  arriving  and  reporting  at  the  headquarters 
But  exceptions  to  the  general  rule  should  not  be  admitted  excep 
when*  clearly  justiliiHl.     61,  237,  AuijuM.  1S9S. 

399.  A  civilian  during  the  war  of  the  rebellion,  while  with  a  genen 
officer  in  the  Army  of  the  Potomac,  often  i*arried  messages  for  him 
voluntarily  jn^rforming  the  duties  usually  performed  by  an  aid-de 
mimp.  SubsiM|uentIy,  in  1S^^>,  he  asked  that  he  be  placed  on  the  mostei 
n)lls  anil  disi»hargiHl.  //r/</.  that  never  having  been  mustered  iu 
name  ought  not  1h*  on  the  n>lls.  That  never  having  been  in  the  statui 
of  a  M>ldier  thert^  was  nothing  u[x>n  which  to  base  a  discbarge  fron 
such  status.  .lr/c/.vft/,  that  hi>  nH|uest  c*ould  not  be  granted.  FurtbQ 
hflil,  that  he  was  not,  within  the  meaning  of  the  proviso  of  Civil  Servic( 
rule  X,  **a  jvrson  who  st^rvtxl  in  the  military  service  of  the  Unitec 
Statics  in  the  war  of  the  n^lx^llion  and  was  honorably  discharged  there 
fnun/*     37.  4«»2,  JitfiUitrt/,  IS!Kl 

400.  Hy  the  tn>aty  of  cession  with  Russia^  subjects  of  that  natioi 
inhabiting  the  Territory'  of  Alaska  at  the  date  of  the  treaty  andooi 
tinning  to  n^Main  >\ich  inhabitants  for  three  years,  became  thereapoi 

.Vmorican  citizens.  Hut  the  treatv  neither  mentions  nor  refers* 
Uritish  Nuhjivt>  or  the  >ubjivts  of  any  foreign  nation  other  than  Rnfi 
sia:  such  jvrM>n>,  then*forx\  n^siding  in  the  Territory,  can  become  citi 
»xM^>  \Mih  in  the  m^nle  and  fonn  pn^s^TiUnl  bv  the  U.  S.  naturaliAtio 

lax^x.    xxxvuK  :w,  .1/-;;,  ;>?:. 

AUSS. 

401.  AlienN,  honorably  diN^'ltar^si  after  enlisting  in  oar  army,  a; 
nol«  b\  such  diM^hai^'  alone^  nia^ie  oitixens«  but  tbey  are  thereop 
eniuh\)  iunder  a  jm^iMon  of  the  ai*t  of  July  17,  1862,  now  & 
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2166,  Rev.  Sts.)  to  be  admitted  to  become  citizens  without  previous 
leclaration  of  intention,  upon  merely  presenting  to  the  proper  court 
jjeeSec.  2165,  Rev.  Sts.)  a  petition  for  the  purpose,  accompanied  by 
)roof  of  at  least  one  year's  residence  within  the  United  States  pre- 
rious  to  the  application,  of  good  moral  character,  and  of  the  fact  of 
lonorable  discharge.*  XXVII,  69,  July,  1868;  XXIX,  i>95, 369,  Sejh 
5e»iJcrand  October,  1869;  XXXI,  255,  March,  1871;  21,  108,  Deceni' 
y,1887. 

408.  Held  that  Sec.  2166,  Rev.  Sts.,  did  not  apply  to  the  case  of  an 
ftlien  honorably  discharged  from  an  enlistment  as  a  seaman  in  the  naiyy; 
the  term  *' armies  of  the  United  States,"  employed  in  the  statute,  being 
deemed  to  refer  (as  in  the  Constitution)  only  to  the  military  force 
proper.*    XLI,  613,  July,  1879. 

408.  Under  the  act  of  July  3(),  1892,  an  enlisted  man,  to  be  eligible 
for  promotion  as  commissioned  officer,  must  be  a  citizen  of  the  United 
States.  And,  in  order  to  be  promptly  naturalized,  under  Sec.  2166, 
Rev.  Sts.,  he  must  first  be  honorably  discharged.  So,  adrlsed  that  such 
alien,  to  be  qualified  for  examination  and  appointment  under  the  act, 
should  be  discharged  and,  after  naturalization,  be  re-enlisted.  62, 186, 
Oiioher,  1893. 

401  Htld  that  there  was  no  law  precluding  an  alien  residing  in  the 
United  States,  the  subject  of  a  foreign  government  with  which  we  are 
at  peace,  from  displaying  the  flag  of  his  country  on  his  dwelling.  15, 
176,  March,  1887. 

406.  The  law  does  not  prescribe  that  citizens  or  any  other  particular 
class  of  persons  shall  be  the  only  competent  bidders  for  government 
contracts  or  that  aliens  shall  not  be  competent  to  bid.  49,  IM,  Sep- 
tmh^f\  18.91. 

406.  On  the  question  whether  a  clause  be  inserted  in  future  govern- 
ment contracts  which  would  prohibit  the  employment  of  aliens  on 
government  work,  held,  that  there  is  no  law  which  authorizes  the 
insertion  of  such  a  provision  in  government  contracts  and  that  in  the 
ibsence  of  such  legislation  the  Secretary  of  War  is  without  authority 
to  require  it.     Card  2087,  Febmary,  1890. 

APPEAL. 

407.  Appeal,  in  the  sense  in  which  the  term  is  employed  in  the  pro- 
edure  of  the  civil  courts,  is  unknown  to  the  military  law.  While 
lere  is  such  a  thing  as  a  new  trial — a  proceeding,  however,  of  the 
irest  occurrence  (see  §  1796,  jp^*/), — a  party  legally  sentenced  by  a 
>mpetent  court-martial  has  no  right  of  appeal  to  a  higher  or  other 

■  But  see  now  the  act  of  August  1,  1S94,  regulating  enlistments  in  the  amiy. 
•Similarly  held  in  In  re  Bailey,  2  Sawyer,  200. 
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trilmnaK  but,  in  the  great  majority  of  cases,  can  obtain  relief  only  by 
application  to  the  pardoning  power,  or — where  the  sentence  has  been 
executed — to  Congress.     I,  451,  iJtceniber^  1862. 

APPonrrnvT. 

408.  An  appointment  (or  c*ommission)  in  order  to  take  effect  at  all, 
musit  be  atvepud;  but,  when  accepted,  it  takes  effect  in  respect  to  rank 
as  of  and  from  its  date,  /.  c,  the  date  on  which  it  is  completed  by  the 
signature  of  the  apfx)inting  power,  or  that  as  and  from  which  it  par- 
ports  in  terms  to  l>e  operative.*  So  held  that  certain  assistant  sur- 
geons, whose  appointments  were  noted  in  the  Army  Register  as  dating 
from  the  dates  of  acceptance,  were  entitled  to  have  such  dates  changed 
to  those  of  the  appointments  as  actually  made;  that,  while  the  dateof 
acceptance  is  important  in  fixing  the  time  from  which,  according  to 
par.  1448,  Army  Regulations,  properly  commences  the  right  to  pay, 
it  is  the  date  of  the  execution  of  the  appointment  itself  (or  the  prior 
date,  where  it  is  made  in  terms  to  relate  l>ack)  which  properly  fixes 
the  relative  rank  of  the  oiBcer.     XXXIX,  609,  Jxdy,  1878. 

409.  Where  to  certain  appointments  made  on  the  same  date  a  par 
ticular  order  was  given,  with  the  intention  of  having  the  appointees 
rank  in  that  order,  but,  subsequently,  in  sending  the  names  to  the  Sen- 
ate for  confirmation,  this  order  was  by  mistake  reversed;  held^  aftera 
confirmation  of  the  appointees  as  thus  sent,  that  this  mistake  and 
action  could  properly  have  no  effect  to  change  the  relative  rank  ol  these 
officers  as  given  m\Ajij*<'d  by  the  original  act  of  appointment.  XLIL 
254,  Apr!!,  1S70. 

410.  The  Constitution  (Art.  II,  Sec.  2,  par.  2)  provides  that  '*  Congress 

*iSee  Kanr,  necH.  2122  to  2131,  inclasive,  jml.    That  an  appointment  i8  compMt 
when  made  (»ut  an<l  signed  by  the  ap[H>inting  power,  and  oonferB  on  the  appomtiS 
tlie  ri^ht  to  the  office,  nee  Marburv  r.  Madiwn,  1  Cranch,  137;  U.  S.  r.  finaleT,li 
IVterP,  'M'M   V.  S.  v.  I>e  Karon,  19*  How.,  73;  Montiroineiy  r.  U.  S.,  5  Ct.  Cb.',* 
The  office,  however,  cannot  l>e  ix>n8idere<l  as  filled  until  the  appointee  has,  in  M 
accepted  it.     (Mecheni  on  Public  Offiivn*,  §  247;  Am.  &  Eng.  Ency.  of  Law,  Vk 
VA.,  vol  19,  i>.  437. )     In  the  al>sence  of  a  statute  requirinff  adjustment  on  a  diifeitiA  \ 
liatfij?,  jttiv  Ije^rins  with  the  date  of  act»eptan<v.     (IHjr.  Second  Comp.  Dec.,  toLS^ 
ff  892,  91)8,  \rx\.    Sets  alno,  T.  8.  r.  Flanders,  112  U.  S.,  88;  U.  S.  r.  Eatoo,  1#  .1 
»'/..  :5:J1;  1H  Opinn.  Attv.  (ien.,  .38;  4  Conio.  Dec.,  496;  6  i<f.,  672.)     The  acceplnOi 
may  l>e  iiiiplitNl  from  the  entry  upon  the  (liHi'harge  of  the  duties  of  the  office  (AiB.4 
Kni.  Kncy.  of  \ja\\\  1st  Eil.,  vol.  19,  p.  437),  and  wich  acceptance  may,  it  eeemflibl: 
of  an  ant'i<'ifiate<l  apiK)intment  »k)  that  it  will  take  effect  and  pay  begin  when tkt 
apriTiintment  is  complete  and  prior  to  notice  therw>f.     (5  Comp.  Dec.,  3*5.) 

In  i-jirk^id  pnimotiouHin  the  Ann>'pay  iaalloweil  by  ''immemorial  customs  ttl 
pn^-tut' ' '  f nim  rlatetf  of  vacancies.  *' This  i»  the  time  fixed  by  the  Army  RegalatkMI 
oi  ]***li.  whi<-h  have  bei*n  recojymized  and  t»nctioned  by  Consress.**  Dw.  8ecoai 
rv,;r,p.  !»*-...  vol.  3,  §§  867,  882;  7  Como.  Dec.  (<lated  March  12,  1901).  PHr.  1901^ 
A  K  of  1  <C}  ( 14.V>  of  1901 ),  pnividen:  **A  person  appointed  to  the  Army,  or  recriviiil 
ay.  aj'f*''jntm*'nt  to  a  new  offi(»e  therein,  ih entitled  to  pay  from  dateof  accqi^ttiMa^ 
' :,.;. .     in  all  ^'areo  of  pn>nioti<»n  an  officer  \»  entitled  to  pay  from  date  of  vacancy.**^ 
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may  by  law  vest  the  appointment  of  inferior  officers  in  the  President 
ilone.''  So,  where,  in  three  several  cases,  Congress,  by  special  legisla- 
tion, authorized  the  President  to  ** restore,"  or  ''reinstate,"  in  his 
former  rank  and  office,  an  officer  (who  had  been — as  expressed  in  the 
act,  or  indicated  by  the  reports  of  committees,  delmtes,  &c. — in  the 
opinion  of  Congress,  erroneously  or  unjustly  dismissed  or  mustered 
out),  and  to  place  him  on  the  retired  list  in  his  previous  grade,  h^ld^ 
that  such  legislation  empowered  the  President  to  reappoint  the  party 
without  the  concurrence  of  the  Senate,  and  that  the  simple  act  of 
appointment  by  the  President  alone  fully  invested  the  party  with  the 
military  office/*    XLII,  178, 193,  246,  353,  F*H}ruary  and  July,  1879. 

411.  The  act  of  June  IS,  1878,  c.  203,  g.  4,  made  oligi])le  for  appoint- 
ment, as  second  lieutenants,  non-commissioned  officers  of  the  ''com- 
mands" of  the  ''chiefs  of  the  staff  corps"  of  the  army.  Held,  under 
this  provision,  that  a  non-commissioned  officer  on  detached  ser\'ice  as  a 
clerk  in  the  office  of  the  Adjutant  General  was  eligible  to  such  appoint- 
ment XXXIX,  629,  Augmt,  1878.  In  a  case  of  a  principal  musi- 
cian, who  was  also  a  lance  sergeant,  reconmiendod  for  appointment  as 
j*cond  lieutenant  under  s.  3  of  the  act  of  June  18,  1878,  c.  203,  Juld 
that  neither  a  principal  musician  nor  a  lance  sergeant  was  a  non-com- 
missioned officer,  and  therefore  that  the  soldier  was  not  eligible  to 
appointment  under  that  statute.    XLIII,  373,  Jidy,  1880. 

412.  Held  that  a  special  authority  given  by  an  act  of  Congress  to 
the  President  to  appoint  a  certain  civilian  to  "any  vacancy  occurring 
in  the  grade  of  captain"  in  a  certain  regiment,  empowered  the  Presi- 
dent to  appoint  the  party  to  the  next  such  vacancy,  without  regard  to 
the  claim  thereto,  of  the  senior  tirst  lioutoimnt.*    XXXIX,  525,  M<ft/  i, 

im. 

413.  It  was  provided  by  the  act  of  June  lt>,  187s,  c.  2(53,  s.  13,  that 
QO  appointments  or  promotions  ^should  thereafter  be  inado  to  till  any 
racancy  occurring  in  the  army  (except  in  certain  inferior  grades  sixmm- 
ied)  until  the  report  of  a  certain  joint  committee  on  the  reform  and 
•eorganization  of  the  army,  constituted  by  the  sanu*  act,  and  re(|uired 
0  make  report  to  Congress  by  January  1st,  1870,  should  '*l)o  made 
nd  acted  upon  by  Congress."  The  rcjxjrt  was  made  prior  to  the  date 
xed  and  was  considered  in  various  forms  by  both  houses  of  Congress, 
ut  Congress  finally  adjourned,  on  March  -Ith,  1871),  without  specific- 
lly  adopting  or  rejecting  the  repoit  r/.y  nuvh.  Jfcld  that  the  Congress 
tended  by  the  act  was  the  Congress  by  which  the  act  was  passed, 

'See  thi«  ruling  confirmed  by  the  Court  of  Claims  in  Collin.s  r.  Unito<i  Staten,  14 
.  CJ?.,  568.     The  Solicitor  (General,  however,  in  an  opinion  of  April  10,  1879  (1(5 
►iitf..  624),  had  j)reviotu<ly  held  contra. 
See  14  Opine.  At  Gen.,  499. 
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viz.,  the  Forty  Fifth  Congress;  that  as  this  Congress  ceased  to  exist  on 
the  said  March  4th,  after  which  no  action  by  it  upon  the  report  was 
possible,  it  might  properly  be  said  to  have  "acted  upon"  the  same 
within  the  general  terms  of  the  act;  and  that  accordingly,  from  and 
after  the  said  date,  the  prohibition  against  the  making  of  military 
appointments  might  be  considered  at  an  end.  But  held  that  the  Presi- 
dent, in  thereafter  appointing  to  vacancies  which  had  in  fact  occurred 
during  the  period  of  prohibition  fixed  by  this  act,  could  not  legally 
date  back  the  appointments  to  take  effect  as  of  the  dates  of  the  vacan- 
cies, but  that  such  appointments  could  take  effect  only  on  or  after  the 
said  March  4th.  ^    XLII,  197,  March,  1879;  XLIII,  85,* N<yoemher,  1879. 

414.  Held  that  the  provision  of  sec.  6  of  the  act  of  March  3,  1869, 
prohibiting  appointments  and  promotions  in  the  medical  and  other 
staff  corps  did  not  apply  to  or  prevent  the  advancement  in  rank  of 
assistant  surgeons  from  lieutenant  to  captain;  the  increased  rank  of 
these  oflScers  resulting  by  operation  of  law,  after  three  years'  service, 
under  the  Act  of  July  28,  1866  (Sec.  1168,  Rev.  Sts.),  and  no  new 
appointment  being  required  for  the  purpose.*  XXXI,  220,  223, 
March,  187L 

415.  Held  that  a  civilian  (in  this  case  a  late  captain  who  had  been 
made  a  civilian  by  the  approval  and  execution  of  a  sentence  dismissing 
him  from  the  army)  could,  under  existing  law,  be  appointed  to  the 
line  of  the  army  only  in  the  grade  of  second  lieutenant,  in  the  absence 
of  express  authority  from  Congress.  For  his  appointment  to  his  former 
grade*  so  as  to  except  his  case  from  the  operation  of  the  rule  of  pro- 
motion by  seniorit}^  the  authority  of  Congress  would  be  necessarv.' 
XXXVI  f,  363,  March,  1876;  XXXVIH,  159,  July,  1876;  XLUI, 
130,  January,  1880, 

416.  Held  that  an  appointment  of  a  person  as  an  officer  of  the  army 
with  the  view  and  purpose  of  at  once  placing  him  on  the  retired  list, 
would  not  be  within  the  appointing  power  of  the  Executive,  independ- 
ently of  authority  from  Congress;  appointments  to  military  office  by 
the  President  being  in  contemplation  of  law  appointments  for  the 
active  duties  and  service  of  the  military  life,  which  can  properly  be 
performed  only  by  men  phj^sically  and  mentally  qualified  therefor. 
Congress,  however,  of  course  may,  as  it  has  done  in  several  cases,^  by 
a  special  enactment  authorize  the  President  to  appoint  an  officer  and 
thereupon  place  him  on  the  retired  list.     XLIII,  130,  January^  1880. 

'  The  appointments  were  made  according  to  this  view,  and  were  confirmed,  after 
conniderable  rlebate,  at  tlie  first  session  of  tne  Forty-sixth  Congress. 

''See,  to  a  similar  effect,  1(5  Opins.  At.  Gen.,  651. 

»Sch;  14  Opins.  At.  Gen.,  2,  164,  499. 

*See  acts  of  June  21,  1876,  c.  143;  June  19,  1878,  c.  330;  Mch.  3,  1879,  c.  175;  Mch. 
3, 1879,  c.  201. 
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417.  There  can  be  no  question  as  to  the  power  of  Congress  to  author- 
ize the  appointment  of  an  officer  with  both  rank  and  pay  from  a  back 
date.^  So  the  President  (except  where  expressly  prohibited  by  stat- 
ute) may,  with  the  concurrence  of  the  Senate,  appoint  an  officer  with 
rank  from  an  earlier  date,  though  not,  except  by  express  authority  of 
Congress,  with  back  pay.'  But  where  an  appointment  to  a  specific 
military  office  has  been  duly  made  and  accepted  and  has  taken  effect, 
yd  that  the  appointing  power,  as  to  that  office,  is  exhausted.  The 
Executive  may  indeed  correct  an  error  (of  fact)  in  the  date  of  such 
appointment,'  but — no  such  error  existing — he  can  not  re-make  the 
same  as  of  a  different  and  earlier  date,  either  by  his  own  action  or  by 
means  of  a  re-nomination  to  the  Senate,  for  the  purpose  of  redressing 
an  injury  or  grievance  claimed  by  the  officer  to  have  resulted  from 
the  date  originally  given  to  the  appointment.  For  such  would  ]>e  a 
granting  of  reliefs  and  relief  of  a  sort  which  c*an  be  accorded  only  by 
Congress.     XLIII,  208,  February,  1S80. 

.418.  The  authority  to  ** appoint"  regimental  staff  officers,  conferred 
upon  regimental  commanders  by  the  Army  Regulations,  is  no  part  of 
the  constitutional  appointing  power,  but  is  merely  an  authority  to 
select  and  detail.  As  such  it  may  be  regulated  by  orders  from  the 
War  Department,  where  desirable  to  prevent  its  being  so  exercised  as 
to  prejudice  the  interests  of  the  service.  Thus  it  is  competent  for  the 
Secretary  of  War  to  direct  by  general  order  that  such  appointments 
shall  not  be  dated  back  so  as  to  take  effect  as  of  dates  prior  to  those 
on  which  they  were  actually  made,  as  also  that  apj)ointees  shall  not 
become  entitled  to  the  additional  pay  for  a  period  prior  to  their  enter- 
ing upon  their  duties.*     XLI,  009,  July,  1870. 

419.  The  function  of  regimental  i|uartennaster  is  not  an  o^cc  but 
merely  a  duty  attached  to  the  office  of  a  first  lieutenant  appointed  to 
exercise  it.  The  authority  given  to  the  commander  of  a  regiment, 
by  the  Army  Regulations,  to  '^  nominate  the  regimental  quarter- 
ttiaster  to  the  Secretary  of  War  for  appointment  if  approved/'  istsiin- 
plv  an  authority  to  recommend  a  first  lieutenant  for  the  position, 
^d  the  Secretary,  in  making  the  appointment,  does  not  exert  any  of 
4e  appointing  power  of  the  Constitution,  but  only  a  power  of  selec- 
tion and  detail.  Under  Art.  II,  Sec.  2,  par.  2,of  the  Constitution,  ahead 
of  an  executive  department  cannot  appoint  to  office  without  being 
empowered  to  do  so  by  Congress.  Thus,  the  appointment  of  a  regi- 
es Opins.  At.  Gen.,  101;  6tU,  6S,  74;  7  /</.,  709,712. 

'4  Opins.  At.  Gen.,  31S,  603,608;  bid,  132;  8  id.,  223;  UnikMl  States  v.  Vinton,  2 
Corner,  299. 
^See  3  Opins.  At.  Gen.,  307. 

*.See  the  gubeequent  G.  O.  73,  Hdqrs.  of  Amiy,  1879,  in  acronlance  with  this 
opinion. 
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mental  quartermaster  being  a  mere  detail,  the  Secretary  of  War  is 
authorized  at  any  time  to  withdraw  or  discontinue  the  appointment 
and  service  of  a  particular  officer  as  regimental  quartermaster,  and 
to  call  upon  the  regimental  conunander  to  nominate  another  first 
lieutenant  therefor.     XLII,  667,  Aprils  1880. 

420.  A  regimental  commander  is  not  obliged  by  army  regulations, 
to  appoint  to  be  sergeants  or  corporals  of  companies,  the  soldiers 
recommended  to  him  for  such  appointments  by  the  company  com- 
manders. He  is  to  be  regarded  as  vested  with  a  discretion  in  the 
matter,  and  though  in  the  great  majority  of  instances  he  will  properly 
appoint  as  recommended,  he  may,  and  should,  decline  to  appoint  where 
he  believes  the  nominee  to  be  an  unfit  person.  XXVII,  159,  Septem- 
ber, 1808. 

421.  An  enlisted  man,  beside  being  unmarried  and  not  over  30  years 
of  age,  must  have  served  honorably  not  less  than  two  yeai"s,  and  be  a 
citizen,  to  qualify  him  for  examination  and  appointment  as  a  commis- 
sioned officer.  (Act  July  30,  1892.)  67, 155,  December,  1892.  Under 
Sec.  2166,  Rev.  Sts.,  an  alien  (of  21  years  of  age)  who  has  been 
honorably  discharged  as  a  soldier,  may  be  naturalized  without  previous 
declaration  of  intention  and  after  but  one  year's  residence.  But  as 
the  existing  law  contemplates  that  one  applying  for  such  examination 
shall  be  a  soldier,  such  an  alien,  on  l)eing  thus  naturalized,  would  have 
to  be  reenlisted.  Card  3366,  July.,  1897.  The  Belgian  minister  having 
applied  for  the  discharge  from  our  military  service  of  a  Belgian  gen- 
tleman who  had  enlisted  with  a  view  to  promotion  and  who  desired  to 
become  naturalized  accordingly — ad\yhed  that  considerations  of  inter- 
national courtesy  would  justify  the  Government  in  consenting  to  his 
discharge  and  reenlistment  (after  naturalization)  in  order  to  enable 
him  to  qualify  himself  for  examination  under  the  act  of  1892.  62, 
186,  October,  1893. 

422.  The  act  of  July  30,  1892,  relating  to  the  promotion  of  enlisted 
men  to  the  grade  of  second  lieutenant,  provides  that  all  soldiers  under 
thirty  years  of  age,  having  certain  qualifications  named,  may  compete 
for  promotion  under  the  s^'stem  of  examination  to  be  prescribed  by  the 
President  to  determine  their  fitness  for  promotion.  The  act  further 
provides  for  an  order  of  merit  of  those  successfully  passing  the  final 
examination,  and  that  they  shall  then  be  appointed  in  that  order  to 
the  grade  of  second  lieutenant,  but  that  this  right  to  appointment 
may  be  taken  away  by  sentence  of  a  general  court-martial.  On  the 
question  whether  the  President  had  the  power  in  prescribing  the  sys- 
stem  of  examination  to  provide  by  regulation  that  a  competitor  who 
has  obtained  a  place  in  the  order  of  merit,  shall  have  and  retain  for  one 
year  only  his  right  to  appointment  when  reached  in  that  order,  hdd^ 
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^at  such  a  regulation  was  a  limitation  upon  tho  right  given  the  com- 
petitor or  candidate  by  statute,  was  not  authorized  by  the  statute  and 
was  therefore  invalid.*    Card  8305,  jFef/ruart/,  1S98. 

423.  Sections  3  and  4  of  the  act  of  1878,  were  expressly  repealed  by 
the  act  of  June  30, 1892.  The  first  act  provided  for  a  system  of  exam- 
ination by  which  the  persons  mentioned  therein  could  be  recommended 
to  the  President  for  appointment  as  second  lieutenants,  while  the  sec- 
ond provides  an  arrangement  for  making  a  list  of  eligibles  from  which 
onh',  and  in  the  order  in  which  the  names  stand  on  the  list,  the  Presi- 
dent can  make  appointments  of  enlisted  men  to  the  grade  of  second 
lieutenant.     Card  4044,  April,  189S. 

424.  J7r/</,  that  under  sei*.  3  of  the  Army  Appropriation  Act  of 
June  18, 1878,  the  filling  of  vacancies  in  the  army  by  tho  appointment 
of  meritorious  non-commissioned  oflicers  to  the  grade  of  second  lieuten- 
ant before  all  the  graduates  of  the  Military  Academy  have  been  assigned, 
would  be  at  variance  with  tho  law.     Card  3305,  eA/w^,  1897. 

426.  The  act  of  July  30,  lsy2,  relating  to  the  appointment  of  enlisted 
men  a??  second  lieutenant  specifically  requires  two  years  previous  serv- 
ice in  the  army.  This  requirement  is  mandatory  and  cannot  be  waived. 
Card  2065,  Fehrwiry,  1896, 

426.  After  his  discharge  from  the  service  a  non-commissioned  officer 
Do  longer  belongs  to  that  class  of  enlisted  men  from  which,  under  the 
^t  of  July  30,  181)2,  vacancies  in  the  grade  of  second  lieutenant  may 
be  filled  after  tho  appointment  of  tho  Military  Academy  graduates. 
Cird  3577,  Odfjfper,  1897. 

427.  If  an  enlisted  man,  after  having  passed  th(^  final  examination 
for  appointment  as  second  lieutenant  under  act  of  July  30,  18D2,  and 
before  appointment,  is,  upon  duo  examination  by  medical  officers  of 
the  army  found  physically  dis(|ualified  for  such  apjx)intment,  or  an 
already  existing  physical  disqualification  is  discovered  or  reported,  the 
^oretary  of  War  may  and  should  withhold  tho  appointment.*    Card 

•^OTI.  Orfohti\  1897. 

428.  //^/</,  that  when  a  soldier  holding  a  "'certificate  of  eligibility" 
under  the  act  of  July  30,  181>2,  either  marries  or  ceases  to  be  a  soldier 
he  is  no  longer  eligible  for  appointment  under  the  act.  Card  4118, 
Jf'y,  1898. 

429.  S<^c.  3  of  theactof  July  30, 1892  (G.  O.  79,  A.  G.  0. 1892),  provides 
"that  no  more  than  two  examinations  shall  be  accorded  to  tho  same 
^"ompetitor.''  And  par.  27,  A.  R.  (30  of  li>01),  provides  ''  that  an  appli- 
^■antwho  twice  fails  in  competitive  examination  to  obtain  a  certificate 
^eligibilit}'  as  candidate  for  promotion  cannot  again  compete  for 

^To  the  same  effect,  Hee  opinion  of  Attorney  General  of  April  7,  1898. 
'.See,  opinion  of  Attorney  General  of  June  16,  1898. 
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that  position. "  Hdd  that  the  regulation  correctly  interprets  the  statute 
as  meaning  the  competitive  mental  examination.  The  physical  exami- 
nation required  is  merely  preliminary  to  the  mental,  and  a  failure  to 
pass  it  does  not  constitute  an  examination  within  the  meaning  of  the 
statute.  There  must  be  two  failures  to  pass  the  competitive  mental 
examination  to  render  the  candidate  ineligible  for  further  examination. 
Card  9521,  January,  1901. 

430.  A  recess  appointment  is  not  continued  by  a  new  appointment 
and  commission  during  a  session  of  the  Senate;  the  latter  is  a  new  and 
distinct  appointment.^     Card  2805,  Decemhei\  1896. 

431.  Jleld  that  as  the  Volunteer  Army  Act  of  April  22, 1898,  contains 
no  express  provision  for  the  appointment  by  any  one  of  the  regimental 
(field  and  staff)  officers  of  a  volunteer  regiment  composed  of  companies 
taken  from  two  or  more  States,  the  President  may  under  section  2  of 
Article  2  of  the  Constitution,  appoint  them.'    Card  4624,  July^  1898. 

432.  Hdd  that  as  there  is  no  law  authorizing  the  transfer  of  a  vol- 
unteer officer  as  such  to  a  lieutenancy  in  the  regular  army,  the  words 
''civil  life"  as  used  in  section  5  of  the  act  of  March  2,  1899,  pro- 
viding for  the  appointment  of  second  lieutenants  in  the  regular  army, 
should  be  constinied  to  include  officers  of  the  volunteer  army;  in 
other  words  the  appointment  of  a  volunteer  officer  as  second  lieutenant 
in  the  regular  army  would  under  this  section  be  an  appointment 
from  civil  life.     Cards  6024,  March,  1899;  6553,  June,  1899. 

433.  Section  7  of  the  act  of  March  2,  1899,  provides  that  ''no  per- 
son in  civil  life  shall  hereafter  be  appointed  a  judge-advocate,  paymas- 
ter or  chaplain  *  *  *  who  is  more  than  forty -four  years  of  age." 
The  words  ''civil  life"  as  here  used  should  be  given  their  usual  sig- 
nification and  therefore  would  not  include  persons  in  the  military  sen^- 
ice  as  officers  of  the  volunteer  aimy.  In  construing  section  5  of  this 
act  as  set  forth  in  the  preceding  section  it  was  necessaiy  to  depart 
from  the  ordinarj'  rule  that  words  are  to  be  taken  in  their  usual  sig- 
nification, to  avoid  the  absurd  conclusion  that  officei^s  of  the  volunteer 
army  were,  by  reason  of  being  such,  ineligible  for  appointment  as 

»9  Wheaton,  720,  721:  2  Opins.  At.  Gen.,  336;  1  Fed.  Rep.  104,  109;  20  Fed.  Rep. 
379,  382;  Dig.  Dec.  2d  Comp.  (18()9),  vol.  1,  §  152,  p.  22. 

*  If  a  volunteer  regiment  is  made  up  of  separate  companies  or  battalions  contributed 
by  two  or  more  States,  the  governor  of  each  State  would  be  entitled  to  appoint  the 
officers  of  the  companies  or  battalions  by  them  respectively  contributed  in  a  bodv. 
He  would  not  be  entitled  to  appoint  the  regimental  officers  to  which  the  r^mentls 
entitled  by  reason  of  its  organization  in  that  form.  The  same  would  apply  to  a  bat- 
talion. If  a  battalion  is  made  up  of  companies  contributed  by  two  or  more  States 
the  governors  respectively  of  each  State  would  be  entitled  to  appoint  the  offioera  oi 
the  companies,  but  the  officers  of  the  battalion  as  such  would  be  appointed  by  the 
President  of  the  United  States.  In  all  cases  where  appomtments  to  such  oiiganizap 
tions  are  to  be  made  by  the  President,  the  same  law  as  to  number  and  rank  would 
apply  that  applies  to  regiments  authorized  by  the  laws  and  regulations  applicable  to 
the  Regular  Army.     (Opin.  At.  Gen.,  July  20,  1898.) 
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second  lieutenants  in  the  regular  army.  But  in  construing  section  7 
of  the  act  there  is  no  such  obstacle.  Moreover,  both  of  these  statu- 
tory provisions  affect  the  President's  appointing  power  and  should  be 
construed  most  favorably  to  it.  Such  was  the  construction  placed  on 
section  5,  supra,  and  such  is  the  construction  suggested  for  section  7. 
Before  this  legislation  no  restriction  in  the  matter  of  the  age  of 
appointees  for  the  offices  of  judge-advocates,  paymasters,  and  chap- 
lains was  imposed  on  the  appointing  power,  and  legislation  to  that 
eject  should  not  be  construed  as  creating  any  further  restriction  than 
the  actual  language  demands.  Ileld^  therefore,  that  a  person  holding  a 
commission  as  major  and  paymaster  in  the  volunteer  army  who  is 
past  the  age  of  forty-four  years  is  eligible  for  appointment  as  major 
and  paymaster  in  the  I'egular  army.     Card  6553,  June,  1899, 
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431  It  is  a  familiar  geneml  principle  adopted  and  acted  upon  in  the 

executive  departments  that  appropriations  made  in  conformity  with 

^timates^  and  based  upon  them,  imply  an  authority  to  expend  the 

appropriated  funds  for  the  articles  designated  in  the  estimates  and  a 

^^gisiative  sanction  of  the  objects  for  which  the  appropriations  were 

^ked.    LI,  666,  J/ay,  1887;  41,  105,  Mat/,  1890. 

485.  Estimates  may  be  a  legitimate  means  of  construction  of  appro- 
priation acts  based  on  them.*  But  an  appropriation  cannot  be  construed 
^  appropriating  for  a  certain  article  specified  in  the  eatimate^^  unless 
^t  either  names  that  article  or  designates  a  chuss  of  objects  within 
"^hich  it  mav  be  fairly  and  reasonablv  embmced.''  In  the  latter  case 
^t:  may  be  presumed  that  Congress  had  in  view  the  particular  article 
^nd  intended  to  make  provision  for  it.     64,  112,  Jtni^,  1892, 

436.  An  appropriation  made  for  a  particular  fiscal  year  is  available, 
'or  the  payment  of  proper  charges  against  it  incurred  during  that 
y^r,*  for  a  period  of  two  years  after  the  expimtion  of  the  fiscal  year. 
It  then  lapses  and  is  no  longer  available.     63,  337,  January,  1894^. 
Thus,  where  the  annual  Army  Appropriation  Act,  of  June  13,  1890, 
iiiaking  appropriations  for  the  fiscal  year  ending  June  30,  1891,  appro- 
priated as  usual  a  certain  sum  for  ''  barracks,  quarters  and  other  build- 
ings,^ held  that,  to  have  the  benefit  of  this  appropriation  for  the 
^pairand  reconstruction  of  the  public  buildings  at  Jefferson  Barracks, 

As  to  appropriations  by  implication,  see  4  Comp.  Dec,  325;  6  iV/.,  514. 
JSee  Ohio  v.  Thomas,  173  U.  S.,  276-282. 


^6  Comp.  Dec., 912. 

/.See  1  Comp.  Dec.,  170;  2 id.,  547, 


„     r , ,  ...,  615;  3  iV.,  41,  623;  4  iW.,  553;  5  »>/.,  318;  6  id., 

'lo,  898. 
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Mo.,  it  would  be  neces^aiy  that  «uch  work  should  be  contracted  fo 
within  that  fiscal  year,  and  that  the  funds  appropriated  should  be  availe 
of  and  expended  within  two  j'ears  from  the  date  of  expiration  of  th 
fiscal  year.^    49,  320,  Octofjer,  1891. 

437.  Section  3690,  Revised  Statutes,  provides  that  ^*  all  balances  o 
appropriations  contained  in  the  annual  appropriation  bills  and  niad 
specifically  for  the  service  of  a  tisc*al  year,  and  remaining  unexpende 
at  the  expiration  of  such  tis<:'al  year,  shall  only  be  applied  to  the  paj 
ment  of  expenses  properly  incurred  during  that  year,  oi  to  the  fulfill 
nient  of  contracts  properly  made  within  that  year;  and  Ijalanees  nc 
needed  for  such  purposes  shall  be  carrie<l  to  the  surplus  fund.*  Thi 
section,  however,  shall  not  apply  to  appropriations  known  as  permanen 
or  indefinite  appropriations."  Ilthl^  with  respect  to  this  section:  (1 
Where  supplies  are  lx)th  ordered  and  delivered  within  the  fiscal  yea 
or  a  contract  is  made  providing  for  their  delivery  within  the  year,  th 
appropriations  for  that  year  are  chargeable  therefor,  unless  it  clear! 
appears  that  the  amount  was  manifestly  and  lai'gely  in  excess  of  th 
needs  of  the  year,  including  in  such  needs  the  keeping  of  a  reasonabi 
stock  on  hand.  (2)  Where  a  contract  is  made  within  the  fiscal  yea 
providing  for  deliveries  within  the  year,  the  appropriation  for  tha 
year  would  be  chargeable  thei-ewith  even  if  the  actual  deliveries  wer 
not  made  until  after  its  close,  subject  to  the  limitation  stated  in  (1] 
(3)  Whore  a  contract  is  made  within  a  fiscal  year,  providing  for  deliv 
ery  of  supplies  to  l>egin  in  that  year,  and  the  deliveries  are  complete 
after  its  expiration,  the  appropriation  for  that  year  would  Im?  properl; 
chargeable,  if  it  appears  that  the  supplies  delivered  after  the  expira 
tion  of  the  year  were  required  to  replace  inroads  made  during  the  yea 
on  the  *'  reasonable  stock  on  hand."  In  such  a  case  the  supplies  coul< 
l>e  considered  as  ^\f<tr  the  srt^vlre  ofthitt  i/<f/r/'  (4)  If  a  uon-jiertsJiaU 
article  is  needed  for  a  given  fiscal  year,  either  for  actual  use  or  to  kee 
a  reasonable  stock  on  hand,  its  purchase  during  that  year  should  b 
charged  to  the  appropriation  for  that  year,  even  though  its  use  ma 
be  continued  for  several  years.  (5)  Where  a  contract  for  a  buildin 
is  made  and  construction  begun  within  a  fiscal  year,  the  appropriatio 
for  that  year  would  seem  to  l>e  properly  chargeable  theivwith,  eve 
though  the  construction  is  not  completed  until  some  time  after  il 
expiration.     Card  S52r),  Jmn^  IWiK 

»See  Sees.  3679,  3090,  3691,  R.  S.,  and  set-.  5,  act  of  June  20,  1874  (18  Stat.  \ 
110);  Dij^est  Dec.  Second  C'onip.,  V(»l.  3,  p.  31:  Decinions  of  Ist  Comptn>ller,  p.  i 
(1893-94).  For  a  review  of  the  law.**  an<l  deeisions  relating  to  the  i*overinjf  into  tl 
TreasTiry  of  ^lalanwn  of  appropriations  not  iu>e<l,  st»e  iK^cision^  of  the  Comptroller 
the  Treasury,  Vol.  3,  p.  623. 

'  *' Congress  intends  that  each  annual  appropriation  should  hear  the  burdens  of  tl 
particular  year  for  which  it  is  grante<i,  and  that  it  should  be  for  the  proper  use 
that  year,  and  no  other."    6  Com  p.  Dec.,  815,  819. 
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438.  Money  appropriated  for  the  iniproveiuent  of  rivers  and  har- 
bors is  not  available  for  the  jwyment  of  damages  suffered  by  individual 
citizens  on  aeeount  of  injury  to  their  property,  claused  l)v  the  negli- 
gence of  the  employees  of  the  Government  or  the  defective  i-onstrue- 
tion  of  a  public  work.*     64,  31H),  JuUj.  1S02, 

439.  The  River  and  Harl)or  Appropriation  Act  of  fluly  13,  181*2,  eon- 
tained  the  provision  :  '*  Improving  East  River  and  Hellgate;  removing 
obstructions **' — a  specified  sum.     Htlih  in  view  of  See.  3»)78,  Rev.  Sts., 
that  such  appropriation  was  not  legally  available  for  the  payment  of  a 
claim,  interposed  by  certain  tug-owners  for  pei'sonal  services  in  assist- 
ing to  put  out  a  tire  on  a  dredge  used  by  the  (jovernment  in  the 
improvement*     63,  386,  Ftffruary^  189^, 

440.  Ife/d  that  the  funds  appropriated  }»y  Congress  for  the  improve- 
ment of  the  Ohio  River  were  not  legally  available  for  the  removal  of 
ail  Av  ffor(/e  closing  a  part  of  the  river  opposite  Cincinnati  and  threat- 
ening the  destruction  of  floating  property.     67,  293,  Jan  nan/,  JS9J. 

441.  An  appropriation  act  contained  a  simple  appropriation — ''for 
iuQproving-'  a  specified  part  of  a  river  named:  so  much.  Jldd  that 
'*^iKh  appropriation  was  not  legally  available  for  the  reimbursement  of 
t".  S.  employees  for  losses  of  jx^rsonal  effects  caused  by  the  sinking, 
^'ithout  their  fault,  of  a  vessel  employed  in  the  improvement.    44,  s7, 

442.  J/eld  that  the  exiXMise  of  attending  a  congress  of  engineers  in 
*  aris,  in  Jul}',  1869,  incurred  by  an  engineer  officer  detailed  for  the 
purpose  as  a  representative  of  the  Corps  of  Engineers  of  our  Army, 
^ould  clearly  not  be  a  legal  charge  agjiinst  the  appropriation  for  the 
improvement  of  rivers  and  harlK)rs  in  that  officer's  ''district."  55, 134, 
-I'ii/^f^t,  LS9)^, 

443.  Under  an  appropriation  for  the  "improvement  of  the  Yellow- 
stone National  Park,'*  Juld  that  the  Secretarv  of  War  would  be  author- 
*2ed  to  purchase  a  bridge,  the  private  proix?rty  of  a  person  who,  ])cfore 
^ho  park  was  re^^erved,  had  constructed  the  same  over  the  Yellowstone 
Kiver  on  one  of  the  principal  thoroughfares  and  where  a  bridge  was 
^ndijtpensable:   such  bridge  l>eing   in  gocxl  condition   and  clearly  an 

improvement."    62, 15,  Octohr,\  JS9J, 

444.  Under  the  appropriation   in   the   army  appropriation   acts — 
for  expenses  of  courts  martial  and  courts  of  iiKjuiry,  and  compensa- 

^'on  of  witnesses,"  //rA/  that  the  h*gal  fee  of  the  proper  official  for 
*  certified  copy  of  a  marriage  certificate,  necessary   to  )m^  used   in 

That  the  United  States  i«  not  legally  reHpoiiHi})!^  for  nnch  claims,  siv  §  7H4,  jtost. 

^Thiff  claim  waaalso  of  the  class  of  clainiH  for  nnfiijuldatrfl  amounts,  the  allowam-e 
o/ rhiVh  is  beyond  the  authority  of  the  head  of  an  Executive  Department.  Stn?  § 
'69,jfo4,  and  note. 


kh 
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evidence  in  a  case  on  trial  by  court  martial,  was  a  proper  charge 
against  the  appropriation.  19,  423,  October^  1887.  Held  otherwise  as 
to  the  fees  of  a  U.  S.  marshal  for  serving  subpoenas  for  the  prosecu- 
tion in  such  a  case,  there  being  no  express  authority  for  the  employ- 
ment of  such  official  by  a  judge-advocate  for  such  a  purpose;  but  advised 
that  the  amount  charged  might  be  paid  from  the  appropriation  for 
contingencies  of  the  army.  LIII,  399,  AprH,  1887.  Held  that  the 
appropriation  under  considemtion  referred  to  compensation  of  civilian 
witnesses  only,  and  did  not  apply  to  retired  officers  of  the  army  ordered 
to  appear  as  witnesses  before  courts-martial;  but  that  the  latter  are 
entitled  in  such  cases  to  the  authorized  mileage  and  to  enable  them 
to  obtain  the  same  proper  orders  should  be  issued  in  each  case.  28, 
291,  Xovcmher^  1888. 

446.  Held  that  the  appropriation  for  the  recruiting  service — ^*for 
expenses  of  recruiting  and  transportation  of  recruits" — was  not  avail- 
able for  the  payment  of  mileage  of  officers  for  travel  while  on  recruit- 
ing service,  but  that  the  same  was  chargeable  to  the  genei*al  appro- 
priation for  the  mileage  and  cost  of  transportation  of  officers.  41, 105, 
2fay,  1890. 

446.  Held  that  the  appropriation  for  the  current  year — "for  shelter, 
shooting  galleries,  ranges,  repairs,  and  expenses  incident  thereto" — 
was  intended  for  target  practice  with  small  arms,  and  would  not  cover 
the  rental  of  a  piece  of  ground  for  artillery  practice,  but  that  such 
rental,  being  of  small  amount  (/.  6.,  for  the  occupation  of  the  ground 
for  a  few  days  onlj^),  might  properly  be  considered  a  legitimate  charge 
against  the  appropriation  for  the  contingencies  of  the  army.  62,  209, 
Noveniher,  1893. 

447.  Where  ceitain  officers  of  the  armv  were  defendants  in  a  cause 
in  which  the  United  States  was  interested,  and  their  defence,  before 
the  U.  S.  court,  had  been  undertaken  by  the  Department  of  Justice, 
held  that,  while  not  entitled  to  military  mileage,  their  necessary 
expenses  in  going  to,  attending  and  returning  from,  the  court,  consti- 
tuted a  legitimate  charge  against  the  standing  appropriation  * '  for  defray- 
ing tlie  expenses  "  of  suits  in  which  the  United  States  is  interested.*  LI, 
590,  Mareh,  1887. 

448.  Held  that  the  appropriation  made  by  the  act  of  May  2,  1889, 
for  the  water  supply  of  the  District  of  Columbia,  could  not  legally  be 
resorted  to  for  the  defraying  of  a  charge  for  the  medical  treatment  of 
an  omplovcii  injured  on  the  work;  nor  could  the  same  be  legally  paid 

*The  payment  of  the  traveling  exj)enHe9  of  these  officers  was  subsequently — June 
18,  1887 — authorized,  from  the  appropriation  for  contineencies  of  the  army.  As  to 
future  similar  cases  see  opinion  of  Attorney  (general,  published  in  Circular  3,  A.  G. 
().,  1887. 
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from  the  appropriation  for  contingent  expenses  of  the  army.     44, 358, 
December ^  1890. 

449.  The  employment  by  the  month  or  otherwise  of  a  civilian  physi- 
cian to  treat  civilian  employes  of  the  Government  engaged  on  river 
and  harbor  improvements  would  not  be  a  legal  charge  against  the 
appropriation  for  said  improvements.'     Card  ir/JG,  Stpteinltr^  lS9o. 

450.  A  specific  sum  was  appropriated  for  a  defined  specific  purpose — 
the ''construction  complete  of  a  sewerage  system"  at  Fort  Monroe — 
and,  upon  proposals  being  invited  for  the  work,  the  lowest  bid  was  in 
exi'e8s  of  the  amount  appropriated.  Held  that  the  statute  evidently 
contemplated  the  completion  of  the  system  with  the  appropriation 
niade,  the  intention  of  Congi^ess  clearly  being  to  limit  the  cost  of  the 
^^ork  to  that  amount,  and  that  the  appropriation  could  not  therefore 
legally  be  availed  of  for  the  construction  of  a  system  the  completion  of 
^^hich  would  requii'e  an  additional  appropriation.  66,  364,  Sej)tewher, 
JS92,  When  a  special  appropriation  is  made  for  a  certain  object,  it 
i2*  held  to  be  an  expression  by  Congress  as  to  the  amount  of  public 
^lioney  which  can  legall}'  be  expended  for  that  object.  Cards  53,  '/'^/y, 
^<^Oii  2915,  Ft^fmuiry,  1897;  3544,   ^^ptetiihsr,  1897;  3453,  Fthrnary, 

451.  The  appropriation  for  anny  contingencies  is  available  for  def  ray- 
^*^^ necessary  expenses,  arising  in  the  current  business  of  army  admin- 
istration, and  not  otherwise  provided  for.  An  ainouni  to  nuike  good 
^^^Jnages  to  private  property  done  by  the  falling  of  ice  from  the  roof 
^f  a  public  building  under  charge  of  the  War  Department  would  not 
'^  a  legal  expenditure  from  this  appropriation.  62,  4S,  Fhnairy^ 
^^32.  Nor  can  it  be  used  to  supplement  a  specific  appropriation  for 
^  particular  work  or  other  express  purpose  which  has  been  found  to 
■^^^  inadequate.  Thus  where  the  sum  of  ?(>,()()0  was  apj>ropriated  (Sop- 
^^niber,  18tl3)  for  repairs  to  the  old  P^ord  Theater  Building,  and  this 
^Uiount  was  found  to  be  insufficient,  A/  /</,  that  the  appropriation  for 
^^Tny  contingencies  coidd  not  be  used  to  supply  the  deficiency.^ 
Having  made  a  specific  appropriation  for  repairs  to  the  building,  Con- 
^I'ess  must  Ikj  presumed  to  have  thus  fixed  a  limit  to  the  amount  of 

'lComp.I>ec.,62, 181. 

*Thal  a  npecitic  appropriation  is  exclusive  of  the  general  appropriation,  and  the 
«tter cannot  be  need  to  supplement  the  former,  unletw  authorized  bv  (.'ongress,  see 
Ukinip.Dec.,  10,  67,  126,  236,  317,  417,  559,  560;  3  id.,  70,  :i53;  4  id.\  24;  6  Id.,  743. 
^h  authority  is  jpven  as  to  the  Interior  l)epartment,  4  /</.,  5.     Where  it  is  <loubt- 
/al  whether  a  particular  item  is  properly  payable  from  the  appropriation  for  a  par- 
ticular object  or  from  a  general  appropriation,  the  matter  in  within  the  dis^cretion  of 
//r^  head  of  the  Department  havmg  control  of  the  appropriations  (5  Id.,  855);  and 
irbere  two  appropriations  are  applicable  to  the  same  object,  neither  specific  so  a><  to 
exclude  the  other,  they  are  cumulative,  and  either  or  both  may  l>e  used.     4  Id.,  121. 
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public  money  to  be  available  and  expended  therefor.     62,  74,  OcUher. 
1803;  Cards  53,  July,  IHOJ^;  295,  St-ptemlcr,  ISOJ^. 

462.  The  appropriation  for  contingencies  of  the  army  is  only  avail- 
able for  the  payment  of  such  expenses,  not  otherwise  provided  for,  a:> 
are  necessary,  asual  or  appropriate  in  connection  with  the  operations 
of  the  aniiy,*  and  cannot  therefore  be  used  to  provide  mere  gratui- 
ties. Thus  Jieldy  that  as  the  government  was  uncler  no  legal  obligation 
to  pay  the  burial  expenses  of  a  civilian  employe  in  a  brigade  hospital, 
such  expenses  could  not  legally'  be  paid  from  the  said  appropriation. 
Card  7030,  Septemher,  1809. 

463.  The  payment  of  copyists  employed  in  the  bureaus  of  the  War 
Depailment  out  of  the  appropriation  for  army  contingencies  would  be 
an  expenditure  for  clerical  compensation  and  is  therefore  prohibited 
by  sec.  3682,  Eev.  Sts.    Card  1154,  March,  1806. 

454.  Held,  that  expenses  incurred  in  tmnsporting  Canadian  half- 
breed  Indians  from  Montana  to  Canada  would  not  be  a  legal  charge 
against  the  appropriation  for  contingencies  of  the  army.  Card  5816, 
February,  1800. 

488.  Recommend^id,  in  the  absence  of  any  appropriation  specifically 
applicable  to  the  subject,  that  the  amount  of  the  insurance  prepaid,  by 
the  contractor  in  England,  upon  the  tmusportation  to  this  countrj'^  of 
an  Armstrong  gun  contracted  for  by  the  United  States,  be  refunded 
out  of  the  appropriation  for  the  contingencies  of  the  army^.  53,  80, 
AprU,  1802. 

456.  The  deficiency  appropriation  act  of  March  3,  1899,  contained 
this  provision :  ' '  For  emergency  fund  to  meet  unforeseen  contingencies 
constantly  arising,  to  be  expended  in  the  discretion  of  the  President, 
three  million  dollars.''  ILld^  that  this  fund  was  available  for  expend- 
iture towards  the  relief  of  the  sufferers  from  the  recent  cyclone  in 
Porto  Rico-.     Card  61»53,  AiKjui^t,  1800. 

467.  A  sum  legally  paya])le  out  of  a  specific  appropriation  cannot  be 
transferred  to  the  credit  of  another  appropriation.  36^  265,  November, 
1800.  But  this  rule  does  not  affect  the  proper  dlahuvsement  of  the  sum 
appropnut(*d.  Thus  where,  in  the  Military  Academy  Appropriation 
Act,  II  cortain  amount  was  appropriated  for  models  of  guns  and  car- 

'The  words  "contingcMit  exinTises"  an  employeil  in  acts  making  appropriations 
iiieiin  such  incidental,  casual,  and  unforeseen  expenses  as  are  necessary,  usual,  or 
appropriate  to  the  ohject  for  which  the  principal  appropriation  is  made;  and  there 
is  nn  discretion  conferred  ujjon  heads  of  Departinent>i  to  ui^esuch  appropriations  for 
(►ther  purj)oses.  4  Cmnp.  Dec,  2S7;  5/^/.,  151.  Under  sec.  3683,  Kev.  Sts.,  theex- 
I>enditure  fmiu  such  appropriations  nuist  he  authorized  by  the  head  of  the  Depart- 
ment jiriiir  t'»  incurring:  the  cx|H'nscs.  1  Conip.  Dec,  5<)6;  2  /(/.,  1.  An  appropria- 
tion will  not  he  const  rued  as  for  "contingent  expenses"  unlesHK)  designated.     5m.,  7. 

-Concurred  in  hy  the  Comptroller  of  1 1 u;  Treasury  under  date  of  Aug.  31,  1899.  6 
('omj).  Di'c,  177. 
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riages,  hdd  that  the  Secretary  of  War  was  authorized  to  transfer  this 
amount  for  disbursement  to  the  disbursing  officer  at  Watervliet  Ai*senal 
where  the  models  were  to  be  manufactured,  instead  of  leaving  the  dis- 
bureenient  to  the  disbursing  officer  at  West  Point.     60, 49S,  Jnly,  1893. 

458.  Where  it  was  proposed  to  transfer  to  the  Quartermaster 
Department  of  the  Army  five  mules  purchased  from  an  appropriation 
for  river  and  harbor  improvements,  hehl^  that  such  a  tmnsfer  would 
not  be  a  sale  and  could  legally  be  made.^     Card  3679,  Janutiry^  1808, 

459.  Where  legitimate  accounts  were  presented  to  the  War  Depart- 
ment which  would  properly  be  payable  out  of  an  appropriation  which 
had  been  fully  expended,  Jufhl  that  the  same  should  be  transmitted  to 
the  Treasury  Department  as  *' claims  to  })e  certified  to  be  duo  by  the 
accounting  officers  under  appropriations  the  balances  of  which  have 
been  exhausted  or  carried  to  the  surplas  fund,  ♦  ♦  ♦  and  certified 
to  Congress,"  as  indicated  in  s.  3,  act  of  July  7,  1884,  c.  334.  They 
could  then  be  appropriated  for  in  a  deficiency  act  and  thits  paid. 
62. 389,  Xiivmiher,  1893. 

480.  Where  the  jiayment  of  the  extra-duty  pay  to  enlisted  men, 
authorized  by  See.  1287,  Rev.  Sts. ,  was  omitted  to  be  appropriated  for 
in  a  certain  fiscal  year,  advUed  that  the  services  of  the  men  l>e  accepted 
under  the  express  understanding  that  their  payment  depended  upon 
Congress,  and  that  their  rendition  of  the  sendee  would  not  give  them 
^ny  claim  upon  the  United  States,  unless  Congress  should  appropriate 
for  such  payment.     LV,  43,  Septemlper.,  1886. 

481.  IltJd  that  the  provision  of  the  act  of  March  3,  18i>3,  making 
appropriation  for  monuments  and  tablets  at  (iettysl)urg  did  not  n^pcal 
or  supersede  the  act  of  March  3,  1873,  donating  coiuliMnned  cannon 
4c.,  to  the  Gettysburg  Battlefield  Memorial  Association.  61,  94, 
^^M,  1894. 

482.  The  appropriation  in  the  Army  Appropriation  Act  of  Febru- 
ary 27,  1893,  for — "regular  supplies  of  the  quartermaster  deimrtnu^nt, 
insisting  of     *     *     *     fuel  and  lights  for  enli.sted  men,  guards,  hos- 
pitals, storehouses  and  offices,  and  for  .sale  to  officers" — /*////,  so  far  as 
concerns  lights  and  officers,  to  include  any  such  lights  or  material  for 
lighting  as  may  be  saleable  to  officers,  and  therefore  to  be  applicable 
for  the  production  and  furni.shing  of  f/</.v,  to  bo  paid  for  ])y  officers  at 
«  cost  covering  expenses.     This  appropriation  for  "fuel  and  lights'" 
is  first  found  in  the  Army  Appropriation  Act  of  ISSl,  and,  originating 
thm  recently,  may  be  deemed  to  contemplate  gas  as  a  material  for 
lighting  e<|ually  with  the  more  primitive  methods.    64,  47n,  JA^//,  iV/Aj. 

463.  The  appropriation  act  for   the   Military  Academy   for   1871, 

'See  parH.H16,  671,  A.  R.  {«»S,  753  of  1<M)1),  an.l  \\  Vo\n\\  IVc.,r>02. 
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made  an  appropriation  of  one  thouisand  dollars  as  salary  of  the  libra- 
rian's assistant,  ''while  the  office  is  held  by  the  present  incumbent." 
After  1871  the  words  quoted  were  omitted  from  the  annual  appropria- 
tion. Ildd^  that,  by  this  omission  the  restriction  was  discontinued  and 
that  the  salary  could  legally  be  paid  to  a  person  other  than  the  incum- 
bent in  1871,  who  had  recently  deceased.     64,  118,  March^  189J^, 

464.  In  the  act  making  appropriations  for  the  support  of  the  Army 
for  the  fiscal  year  ending  June  30, 1884,  it  was  provided  "  that  civilian 
employes  of  the  Army  stationed  at  military  posts  may  under  regula- 
tions to  be  made  by  the  Secretary  of  War,  purchase  necessary  medical 
supplies  prescribed  by  a  medical  oflicer  of  the  Army  at  cost  with  ten 
per  centum  added."  The  next  Army  Appropriation  Act  omitted  this 
provision,  but  it  was  held  that  the  same,  though  in  the  form  of  a  proviso, 
was  in  fact  general  and  permanent  legislation.^    4,  159,  August^  188^. 

466.  The  Sundry  Civil  Act  of  July  1,  1898,  appropriated  a  specified 
amount  for  lighting  20  arc  lights  in  the  Executive  Mansion  Grounds 
and  Monument  Park  365  nights  at  not  exceeding  25  cents  per  light  per 
night,  which  amount  should  cover  the  entire  cost  of  lighting  and 
maintaining  said  lights.  Ileld^  that  the  cost  of  necessary  excavations 
for  and  extension  of  underground  conduits  to  carry  the  current  for  the 
new  lights  would  be  a  proper  charge  against  this  appropriation.  Card 
4641,  July,  1898. 

466.  No  part  of  an  appropriation  which  has  been  made  for  the  erec- 
tion of  a  public  building  can  legally  be  used  in  the  purchase  of  furniture 
therefor,  except  such  in  the  nature  of  fixtures  as  may  bo  considered  a 
part  of  the  building  itself  and  necessary  to  complete  it  for  the  purposes 
stated  in  the  appropriation  act.'    Card  3944,  March,  1899. 

467.  There  is  no  authority  of  law  for  the  expenditui'e  of  money  by 
the  United  States  on  a  roadway  over  which  it  has  no  right  of  way  or 
easement.     Card  2722,  yai^ember,  1896. 

468.  The  expenditure  of  an  unexpended  balance  of  an  appropriation 
not  ^*made  specifically  for  the  service  of  any  fiscal  year"  (Sec.  3690, 
Rev.  Sts.)  is  not  rendered  illegal  )\v  the  lapse  of  time.  Card  4066, 
Aj>ril,  1898. 

469.  On  an  application  made  to  the  Secretary  of  War  by  the  com- 
missioners of  Sheridan  County,  Wyoming,  for  an  appropriation  from 
the  transportation  fund  of  the  army,  of  $2,000.00,  to  be  expended 
by  said  county  through  the  commissioners  thereof,  to  assist  individ- 
uals in  the  construction  of  a  wagon  road  across  the  Big  Horn  i*ange  of 

'See  Army  Ar)pr()priati()n  Act  for  fiscal  year  ending  June  30,  1866  (13  Stat.,  497), 
in  which  wile  of  tobacco  to  enlisted  men  and  pale  of  stores  to  officers  on  credit  are 
similarly  authorized;  and  14  Opins.  At.  Gen.,  681. 

^8ee3Comp.  Dec,  134. 
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mountains,  it  appearing  that  the  road  would  facilitate  military  opera- 
tions in  that  region — IwUi^  that  a  special  act  of  Congress  appropriat- 
ing funds  for  this  work  would  be  necessary,  the  appropriations  of  the 
Quartermaster's  Department  not  Ixjing  available  for  the  purpose.  Card 
26,  July,  lS9i. 

470.  Property  can  not  Ik?  leased  by  the  Government  unless  there  has 
been  an  appropriation  to  pay  the  rental;  and  where  an  existing  appro- 
priation has  l)een  ^* extended''  by  Congress  such  extension  would 
authorize  a  lease  only  during  the  period  of  the  extension.     Card  196, 

471.  The  act  of  Congress  of  March  8,  1897,  making  appropriations 
for  fortifications,  &c.,  contained  an  appropriation  of  $75,000.00  ^'•for 
construction  of  a  riprap  wall  for  protection  of  United  States  lands  at 
Sandy  Hook,  New  Jersey."*  IlelJ^  that  under  Sec.  355,  Rev.  Sts.,  the 
expenditure  of  this  appropriation  could  not  legally  be  made  before 
juri^iction  over  said  lands  had  l)een  ceded  by  the  State  of  New  Jersey 
to  the  United  States.     Card  30<56,  April,  1897. 

472.  Sec.  3678,  R.  S.,  prohibits  the  use  of  mone}'  for  any  purpose 
other  than  that  for  which  it  was  appropriated.  Card  3721,  yovem- 
&»*,  1S97.  Thus  held  that  the  expense  of  fencing  a  tnict  of  land,  the 
property  of  the  United  States,  intended  for  fortification  purposes, 
Would  not  Imj  a  legal  charge  against  the  appropriation  for  river  and 
harbor  improvements.  Card  71^6,  January,  1895.  Also  where  a  speci- 
fed  amount  was  appropriated  for  '*  shelling  or  otherwise  improving 
to  completion,"'  a  specified  road,  In^tween  two  places  named,  held^  that 
4e appropriation  could  not  legiilly  be  applied  to  the  construction  of 
*n  entirely  different  road  from  that  referred  to  and  contemplated  by 
4e  act.     Card  3085,  Xm^emhr,  1897. 

473.  In  the  Anny  Appropriation  Act  of  February  27, 1S93,  continued 
"V  joint  resolution  of  June  21^  isiH,  under  the  head,  army  tnins- 
Portation.  money  was  expressly  appropriated  for  constructing  roads 
M  wharves.  II*  Id^  therefore,  that  the  expense  of  repairing  a  crib 
^lot'kand  approach  thereto  l)elonging  to  the  Government  on  the  Fort 
"ayne  Military  Kes(»iTation,  and  used  for  military  purposes,  would  be 
>  proper  charge  against  the  said  appropriation  for  anny  tmnsix)rta- 
tion.    Card  7<»,  July ^189!^, 

471  The  Army  Appropriation  Act,  approved  August  r»,  18t>4,  fixed 

thenumfMM'  of  clerks  and  messengers  to  be  employed  in  a  nuui}>er  of 

given  offices,  appropriated  for  their  paynuMit  and  provided  that  they 

were  to  i»e  employed  and  api)ortion(»d  to  the  si^veral  headciuarters  and 

stations  })v  the  Secretarv  of  War.     Th<*  number  was  125  clerks  and  45 

me.s^ngers.      Two  clerks  in  excess  of  the  authorized  number  were 
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employed  for  a  short  time.  Hdd^  that  the  act  appropriating  salaries 
for  the  125  clerks  amounted  to  a  provision  of  law  that  no  more  than 
that  number  should  be  employed  on  the  work  specified  in  the  act,  and 
hence  prohibited  the  emplo^^ment  or  payment  of  the  two  extra  clerks. 
Card  295.     September,  1S94.. 

476.  Where  the  United  States  owns  and  has  exclusive  jurisdiction 
over  a  military  reservation,  subject  to  a  right  of  way  through  the  same 
of  a  public  highway — held,  that  the  expense  of  repairing  such  high- 
way would  be  a  legal  charge  against  the  funds  pertaining  to  the  gen- 
eral appropriation  for  army  tmnsportation  of  the  Quartermaster's 
Department,  provided  the  repair  would  be  useful  for  militaiy  pur- 
poses.    Card  3683.     JVaveraber,  1897. 

476.  Held,  that  telegrams  sent  and  I'eceived  by  those  engaged  in 
recruiting  organizations  of  the  volunteer  army  of  the  United  States, 
and  which  related  to  such  recruiting,  are  official  and  may  be  paid  for 
as  telegrams  sent  and  received  in  carrying  on  such  official  business 
of  the  Government,  out  of  the  appropriation  in  the  Quartermaster's 
Department  made  for  that  pui*pose,  and  at  the  lutes  fixed  for  other 
official  telegrams.     Card  4670,  Jidy,  1898, 

477.  Held,  that  telegrams  containing  applications  for  leaves  of 
absence,  for  extension  of  same  and  inquiries  as  to  whether  they  have 
been  granted,  independently  of  any  regulation  on  the  subject,  are  not 
'"telegrams  on  official  business"  within  the  meaning  of  the  act  making 
an  appropriation  for  payment  of  "cost  of  telegi*ams  on  official  busi- 
ness,'' and  can  not  therefore  be  paid  for  from  that  appropriation.* 
Card  01)35,  Septemhr,  1899. 

478.  JIM,  that  the  act  of  Congress  making  an  appropriation  for  the 
''  relief  of  the  people  of  Alaska  "  and  providing  that  the  supplies  should 
bo  purchased  and  the  relief  furnished  under  the  direction  of  the  War 
Department  did  not  authorize  the  use  of  the  appropriation  to  reimburse 
private  parties  for  relief  furnished  })y  them  prior  to  the  passage  of  the 

*  Referring  to  thin  ca.»ie  the  Coinp^oller  under  date  of  October  27, 1899,  said  (6  Comp. 
Dec,  422) :  *'  It  rtHniires  no  argument  to  show  that  leaves  are  granted  for  the  benefit 
of  the  i)erson»  and  that  any  cost  relating  thereto  should  not  be  borne  by  the  United 
States.  I  have  to  advise  *  *  ♦  that  said  telegrams  should  not  be  paid  for  bv  the 
United  States." 

Where  a  Briga<le  Surgeon,  U.  S.  V.,  in  charge  of  a  hospital  at  Philadelphia,  Penn- 
sylvania, sent  certain  telegrams  with  a  view  to  obtaining  leaves  of  absence  foroflScers 
in  sai<l  hospital  wlio  were  convalescent  to  enable  them  to  go  to  their  homes  and  thus 
ri'lieve  the  hospital  of  tlieir  ciire  and  enable  it  to  retain  accommodations  for  otiiera 
of  the  sick  who  might  l>e  wait  there  for  treatment,  the  Secretary  of  War,  under  date 
of  November  17,  ls(i*»,  sai<l:  "The  standing  of  such  telegrams  under  the  circumstances 
is  viewc*<l  as  not  only  an  r^Hieial  a(;t  iHirformed  in  pursuance  of  duty  but  asalso  in  the 
interests  of  the  miiitarv  w*rvi(!e,  and  is  not  reganied  as  subject  to  the  pro\ision8  of 
Par.  12(K),  A.  ](.,  whicfi  are  held  as  applying  to  applications  for  personfu  leaves  and 
therefore?  d^*.'*  not  come  within  the  s(roiHM>f  the  opinion  of  the  Comptroller  of  the 
Treasury  and  thcj  Judge- Advocate  (ieneral  of  the  Army." 
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act.^    Cards  6078,  March,  1S99 ;  7344,  Xonmhr.  1899;  7483,  Janu- 
*in/.  1900. 

479.  By  act  of  Congress  approved  July  K,  1898,  $200,000  was 
appropriated  "to  enable  the  Secretary  of  War,  in  his  discretion,  to 
<^u.se  to  be  transported  to  their  homes  the  remains  of  officers  and 
soldiers  who  die  at  military  camps  or  who  are  killed  in  action  or  who 
die  in  the  field  at  places  outside  of  the  limits  of  the  United  States." 
i/rW,  that  the  appropriation  could  be  ased  for  providing  metallic 
caskets  and  other  expenses  incident  to  disinterring  the  remains  and 
preparing  them  for  shipment  as  well  as  for  transportation  proper,  as 
such  expenses  are  necessary  and  proper  to  their  transportation.  But 
further  hM,  that  the  net  did  not  apply  where  the  deceased  officer  or 
soldier  died  within  the  limits  of  the  United  States."  Card  4808, 
August,  1898. 

480.  Where  the  collectors  of  castoms  (army  officers)  under  the  mili- 
tary government  in  Porto  Rico  were  recjuired  to  transfer  a  portion 
of  the  funds  to  subsistence  officers  to  l)e  expended  for  the  subsistence 
of  the  army,  hdd,  that  the  collection,  transfer  and  disbursement  of 
the^  funds  were  under  the  control  of  the  militarv  commander  or 
military  governor  and  did  not  form  any  part  of  an  appropriation 
Doade  by  Congress  for  the  support  of  the  army.     Such  funds  should 
not  therefore  be  taken  up  on  accounts  current  of  disbursing  officers  in 
connection  with  funds  from  such  appropriations.     Card  5404,  Decern- 
^  1898. 

481.  Sec.  1136,  Rev.  Sts.,  provides  that  ''permanent  barmcks  or 
quarters  and  buildings  and  structures  of  a  permanent  nature  shall  not 
t*  constructed  unless  detailed  estimates  shall  have  In^en  previousl}' 
submitted  to  Congress,  and  approved  by  a  sjwcial  api>r()priati()n  for 
4e  same,  except  when  constructed  })v  th(»  tnwps;  and  no  such  struc- 
tures, the  cost  of  which  shall  exceed  twentv  thousand  dollars,  shall  l)e 
erected  unless  by  special  authority  of  Coniifress.'"  In  practice  this 
•^tion  has  l)een  construed  to  permit  of  the  construction  out  of  the 
Annual  appropriation  for  '"barracks  and  cjuarters''  of  permanent 
'buildings,  at  a  cost  not  to  exceed  J?2O,00O,  although  no  detailed 
^''timates  *'have  l>een  previously  su])mitt(»d  to  Congress,  and  approved 
l^yaspecial  appropriation  for  the  sanK*,'"  and  also  topcMinitof  the  vow- 
^ruction  of  more  than  one  permanent  building  at  a  j)articular  j)()st 
/or  the  same  purpose,  even  though  their  aggregate  cost  should  exceed 
teO,(RHj.OO.     In  view  of  the  apparently  contradictory  ])rovisi()iis  of 

'.See  5  Comp.  Dec,  257. 

'See  A.  R.,162,  afiameiiae<n>y  G.  O.  141,  A.(i.  D.,    isMs,  wliit  li   prnvitU-?^  for  the 
casw  of  H<.»I<iien»  dying  within  the  limits  of  the  riiit(?<l  States.    Sv  A.  K.  Iso  «»f  1*.H)1. 
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the  section,  advmHl  that  the  construction  which  it  has  received  in  prac- 
tice be  adhered  to.     Card  6985,  September,  1899. 

482.  Money  donated  and  turned  over  to  the  United  States  to  be 
expended  upon  a  public  work  would  have  to  be  appropriated  by  Con- 
gress to  that  work  before  it  could  be  used  thereon.  Card  1662, 
Augu^t^  1895. 

AEMY— EMPLOYMENT  OE  EOE  CIVIL  PUEP08E8.' 

483.  Under  Art.  IV,  Sec.  4,  of  the  Constitution,  the  army  may  be 
employed  to  protect  a  State  from  ''invasion"  or  ^'domestic  violence," 
only  by  the  order  of  the  President,  made  "on  application  of  the  legis- 
lature, or  of  the  executive  when  the  legislature  cannot  be  convened." 
A  military  commander,  of  w^hatever  rank  or  command,  can  have  no 
authority,  except  by  the  order  thus  made  of  the  President,  to  furnish 
troops  to  a  governor  or  other  functionary  of  a  State,  to  aid  him  in 
making  arrests  or  establishing  law  and  order.  XXX,  125,  March, 
1870;  XLI,  206,  Apinl,  1878. 

484.  The  proviso  of  the  Constitution — '*  when  the  legislature  cannot 
te  convened,"  may  be  said  to  mean  when  it  is  not  in  session,  or  can- 
not, by  the  State  law,  be  assembled  forthwith  or  in  time  to  provide 
for  the  emergency.  When  it  is  in  session,  or  can  legally  and  at  once 
be  called  together,  it  will  not  be  lawful  for  the  President  toemploj'^  the 
army  on  the  application  merely  of  the  governor.  XXX,  172,  March, 
1870. 

486.  A  military  force  employed  according  to  Art.  IV,  Sec.  4,  of  the 
Constitution,  is  to  remain  under  the  direction  and  orders  of  the  Presi- 
dent as  commander-in-chief  and  his  military  subordinates:  it  cannot 
be  placed  under  the  direct  orders  or  exclusive  disposition  of  the  gov- 
ernor of  the  State.     XXX,  172,  supra;  card  8383,  Mai/,  1900. 

486.  Though  dicta  are  to  be  met  with  in  the  authorities  looking  to 
such  a  service  as  legal,  it  is  clear  that  the  military  forces  of  the  United 
States,  cannot,  as  such,  ])e  permitted,  in  any  event,  to  serve  upon  the 
posxr  coinitatuM  of  a  >ihcriff\  or  other  executive  official  whose  function 
it  is  to  execute  the  local  laws  of  a  State  or  Territory.  XXXVI,  450, 
3lay,  1875;  XXXIX,  458,  577,  2rarch  and  Jan^,  1878. 

487.  It  is  provided  in  sec.  15  of  the  act  of  June  18, 1878,  c.  263,  that— 
"From  and  after  the  passage  of  this  act  it  shall  not  be  lawful  to 
employ  any  part  of  the  army  of  the  United  States  as  a  posse  comita- 
fu.s,  or  otherwise*,  for  the  purpose  of  executing  the  laws,  except  in 

'  For  a  full  (Usciisr^ion  of  this  subject  and  (citation  of  authorities,  see  "The  Use  of 
tho  Army  in  Aid  of  the  Civil  Tower,"  by  (J.  N.  Lieber,  Judge-Advocate  General) 
U.  S.  Army,  Appendix  B,  p.  7.V.I,  post. 
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such  cases  and  under  such  circumstances  a8  such  employment  of  said 
force  may  be  expressly  authorized  by  the  Constitution  or  by  act  of 
Congress.'- *    In  amow  of  this  legislation,  held  as  follows: 

That  whenever  a  marshal  or  deputy  marshal  was  prevented  from 
making  due  service  of  judicial  process,  for  the  arrest  of  persons  or 
otherwise,  by  the  forcible  resistance  or  opposition  of  an  unlawful  com- 
bination or  assemblage  of  persons,  the  President  was  i^pre^ly  authm^' 
^by  Sec.  5298,  Eev.  Sts.,"  to  employ  such  part  of  the  army  as  he 
anight  deem  necessary  to  secure  the  due  service  of  such  process  and 
execute  the  laws.  XXXIX,  665,  Septeruher,  1S78;  XLIII,  80,  Xoi^m- 
^,1879;  324,  Jfoy,  1880. 

That,  notwithstanding  the  legislation  of  Jmie  18, 1878,  the  President 
"^as  authorized  to  employ  the  military  to  arrest  and  prevent  persons 
Engaging  in  introducing  liquor  into  the  Indian  country  contrary  to 
lttir,as  also  to  arrest  persons  being  otherwise  in  the  Indian  country  in 
violation  of  law,'  or  to  make  the  arrest  therein  of  Indians  charged  with 
"Uie  commission  of  crime;  such  employment  being  expre^dy  autlwrlzed 
>>5'  Sees.  2150  and  2152,  Rev.  Sts.     XLIII,  112,  December,  1879. 

That  the  President  was  authorized  by  sec.  2150,  Rev.  Sts.,  to  remove 
l>5' military  force,  after  a  reasonable  notice  to  quit,  certain  persons  com- 
inonint  upon  an  Indian  reser\'ation  contrary  to  the  tenns  of  a  treaty 
^>etween  the  United  States  and  the  tribe  occupying  the  reservation,  and 

*A«  to  what  provisionfl  of  the  Conatitution  and  acts  of  CongrenH  are  oxi-epteii,  see 
Paiagrapha  4S6-491,  A.  R.  of  1S95  (5ft:J-568  of  1901). 

4^8  U.  8.  marshals  are  not  erprenly  authorized  by  any  Act  of  Consress  to  nwimon 
?«e military  to  8er\*e  on  a  poMe  coinilahis  (this  IxMng  authorize*!  only  indirectly  and 
J^pliedly  f)v  the  provision  of  the  act  of  Sei)t,  24,  1789,  incoriKirate^l  in  St»o.  /87  of 
\«*€Revi»e«l*  Statutes,  OOpins.  At.Gen.,  4W,471;  U^tterof  At.  (Jen.  EvartH  to  the  U.  S. 
^Urehal  for  the  No.  Diet,  of  Fla.,  At.  Gen.'H  Ofliee,  Aug.  20,  IWiS;  General  inntnic- 
«oitftoU.  S.  Marshals  from  At.  Gen.  Taft,  publinhe*!  in  (J.  O.  90,  Hdqrs.  of  Army, 
**^76),  the  army  can  not,  under  the  existing  law,  legally  aet  on  the  /xmk^  comltnUis  of 
^  uiarHhal  or  deputy  marshal  of  the  Uniteii  iStates.  See  10  Opins.  At.  Gen.,  162 
lOci.  10,  1878);  17  id.,  242,  333;  19  it/.,  293;  21  id.,  72. 

^'hile  the  ol)je<'t  of  the  serving  of  U.  S.  trooi>H  on  the  /wwf  of  a  U.  S.  Marnhal 

inhere  legally  authorized  ho  to  8er\'e)  is  nimply  to  awint  and  co-oi)erate  with  him 

^  the  enforcement  of  the  process  committeo  to  him  for  exei'Ution,  and  the  com- 

^^inderof  the  detairhment  is  to  consider  himst^lf  as  acting  in  pulH>rdination  to  the 

Qnl  officer  (see  At.  Gen.  Kvarts^s  letter  of  instnictions  cited,  snprn),  the  troops 

Jiploved  are  to  l)e  regarde<l  as  under  the  conmiand  of  their  military  HUi)eriorH,  and 

"felfv  resiKin*?ibIe  to  the  latter  as  on  other  occa^^ions  of  the  jn^rfonnam^  of  military 

duty  and  8er\ice.    SeeG.  0^96,  A.  (i.  ().,  1876;  aW)i»ar.  490,  A.  K.  of  1895  {r>67of  IWl ). 

,  *J^  Sec.  5:^00,  Rev.  Sts.,  as  to  proclamatirms  by  the  l*rei*i<lent  whenever  in  his 

/Bfljonent  it  Ijecomes  necessary  to  une  the  military  forces  un<ler  Seen.  r>2<.»7,  52?^S,  and 

5299  or  other  sections  of  Title  LXIX,  H.  S.     Ah  instanct^s  of  such  j>roclamatinii8  see 

Proclamation  of  Oct.  7,  1878,  20  Stat.,  80(i;  do.  of  Julv  8and  9,  1894,  28  Stat.,  1249, 

U.tO.    See  also  the  Prmdent's  (Cleveland]  reply  to*(iov.  Altgeld,  July  5,   1S!»4— 

pobliehed  in  "TheUseof  the  Army  in  Aid  otthe(*ivil  Power"  (  LielnT),  ApjK'n«lix  H, 

/w*^,  page  784. 

*Bat  note  that,  in  view  of  the  provisions  of  Sec.  2ir)l,  Kev.  St.^.,  :in  olhcer  of  the 
army  who  detains  a  person  arrested  under  S<m\  2ir>0  longer  than  live  days  before 
"<-onveying  him  to  the  civil  authority,"  or  subjects  him  when  in  arn^t  to  nnrea><^>n- 
ably  har«ih  treatment,  renders  himself  liable  to  an  action  in  <lamagi's  for  false  imprison- 
ment.    In  re  CajT,  3  Sawyer,  316;  Waters  v.  Campbell,  5  id.,  17. 
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who  tru-rpfor*'  wt-r**  rh»Tf*  "in  vi4)lation  of  law"  in  th»*  ?'enso  of  tlu 

-*•/•! ion.      XXXV n,  -jt;*;.  -///*!/*//•//.  /^i>;. 

488.  Im  iiil  r;i.M*«'  of  fivil  iliM)niersortloniestie  violenre.  it  is  thedul 
of  th<-  itruiy  to  [nv^Tve  an  iircitiuie  «>f  imlifferenee  and  inartiuu  ti 
oTfU'Tf'fl  to:i«'t  \ty  th*^  Pr^-r-itlent.  Wy  the  authority  of  theCon.stitutionc 
of  iy-f.  'JirHL  r>:f*«7i,r."'rj!»>.  Rev.  St«*..orother  publir  statute.  An  office 
or  nftUl'iff  may  lnfW«l  interfere  to  arre>t  a  person  in  the  act  of  con 
mittin^f  a  rrinie,  or  to  prevent  a  breach  of  the  peat-e  in  bi:$  presence 
but  this  he  fUtt-^  a-^  a  citizen  and  not  in  hi>  military  mpaoity.  (Sc 
TwENTV-Fric  RTH  Arthle.)  Anv  Combined  effort  bv  the  military  s 
■^urh,  to  make  arre^t.-^  or  otherwise?  pn^vent  breaches  of  the  pt^ace  o 
vi^ilation-i  of  law  in  fivil  *'a.M\'^.  except  by  the  order  of  the  Presidenl 
must  nere.Nsarily  U;  illr^l.  In  a  case  of  civil  disturbance  in  violatioi 
of  the  laws  of  a  State,  a  militarv  commander  i*annot  cn^untttr  to 
intervene  w  ith  his  crimmand  without  im-urring  a  personal  i-esponsiiNl- 
ity  for  his  at't.s.  In  the  ab>ence  of  the  re(|ui.site  orders  he  may  not 
even  miirch  or  arniy  hi.*^  conmian<l  for  the  purpose  of  exciting  a  luoiil 
effect  (»r  an  elT«*<'t  //#  ^'/vv//v //« ;  >uch  a  demonstration  indeed  could 
only  coinproiniM^  the,  authority  of  the  United  Stateswhile  insultingthe 
sov'erei^rnty  of  tin-  State.  XXX,  lio,  Alanh,  1870;  XXXII,  241, 
.liuninnj,  Ls7J;  XXXVI.  4:ii»,  JA/y,  1S76:  XLI,  2(H»,  Apr!l,  1S7S. 

48B.  /A///  to  In>  at  least  doubtful  whether  the  authoritv  of  the 
l*resi(l4Mit  :is  Coinmander-in-chief  eould  legally  be  extended  to  the 
onleriiig  of  an  ollirer  of  the  army  upon  the  purely  civil  duty  of 
instructing  Iiidiiui  youth,  unless  indeed  such  instruction  was  to  be 
given  by  hini  as  a  professor  of  a  t*ollege,  Ac,  under  Sec.  1:2:25,  Ecr* 
St'*.  SjM'rial  duties  <if  an  exclusively  civil  character,  where  intended 
to  be  anything  ni<ire  than  nn»n»ly  temiJorary,  have  in  general  been 
devt>lv«Ml  n|M)n  military  ollicer><  only  by  the  authority  of  express  legia^ 
l:ilion.  aN  forexanipli*.  in  the  cases  providi»d  for  l>y  S»cs.  1:2:2.\  rJ^.Wii 
iM'.'o.  and  -^isT,  Kev.  Sts.,  in  which  authoritv  has  lH?en  given  bvCon- 
jrt'^>  ftir  tht»  enipl(»ynient  of  ollicers  of  the  army  as  professors,  &•» 
lit  mil  I '<.<-(>'«.  Indian  ag(*iits,  and  assistants  in  taking  the  census'  and  on 
till"  roa'-t  MMvey.  S<».  tn/r/sft/.  that,  if  thought  exjK»dient  to  devolve 
*.-.)*i>n  iiii1if:irv  cMlicers  the  function  of  the  instruction  of  Indian  vouth, 
-JM-.  .:i.'  :i;:tlM»rity  bt*  t>btaine<l  from  C'ongivss  fof  the  purpose.'     XH 

.'1.    .     .  t  .  .     I^i  .'. 

>.-.    .  -»  •';:::>.  A:.  <  nii..  AS\:  LN»  i-i..  lM.'v  ninl  note  tho  pnx'laniatioii  of  th€  Pre* 

.>:.i-.i  HI  »t.  t».  :ii.  Uiiiii>.  ..i  Army.  1SS4>,  n^latini;  t«*  the  intms^ion  of  onift 

■  /I- .  iN  r^.  ;,*  1.1..111  \\n'  •*  Iiiilian   Ti'iriitTv  '*  ami  lUrlarints  that  the  armv  vonU 

■■■::■■  I  r.ri  \\\:i\r  ilnir  n-nii.\iil  il'  lutt-SMiry. 
*-  :   '      ••     :■'.  H.j.,]^.  1-1   Vrni\.  ISN". 

•    .  ...-1^*  i»  ;i«.  :i.-. .  i.i.i:v:!>  riM-riril  u*  f.T  ajitljority  in  this  instance,  and  bvth 

>7'.'.  I    ;i'\  >.  7.  Till- SinT;iry  .-1   War  was  F]tecially  t*nipi>were<tl  **t 

^       :'.  ■' :   •:  11m    :ii:iiy  iii>t  aU>vr  the  niiik  ••{  r<aptain  for  5|iei'ial  liutv  vit 

•  -'  .  •■    '.     ...'.:.i!i  i-iiiii-jnii'ii."'     A  iU'iaii  wa>  luaile  accordingly — ^by  S.  0.  19* 
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480.  Hdd  that,  in  the  execution  of  process  of  arrest  under  the  act 
of  March  8,  1885  (rendering  Indians  amenable  to  the  criminal  laws  of 
the  Territories),  the  military  may,  by  direction  of  the  President,  legally 
beemployed  to  aid  the  civil  officials  in  such  arrests,  such  employment 
being  expresslv  authorized  by  Sec.  2152,  Rev.  Sts.     LIII,  272,  A/yn'L 

m.  ^  *  • 

481.  The  Industrial  Training  School  for  tlie  Chilocco  Indians  not 
being  established  ^^at  a  vacant  military'  post  or  barracks  set  a^ide  for 
its  iwe  by  the  Secretary  of  War,"  held  that  the  Secretary  would  not 
be  authorized  to  detail  an  officer  of  the  armv  for  dutv  there  ''  in  con- 
nection  with  Indian  education,'^  under  the  act  of  July  31,  1882,  ch. 
363.    XLIX,  320,  September,  1886. 

4tt.  There  is  not  in  the  treaties  with  the  Indians  of  the  Indian  Terri- 
toiy,  or  Sees.  2147,  2150,  2152,  Eev.  Sts.,  any  express  authority  vested 
in  the  President  to  use  the  army  in  such  territory  for  the  apprehen- 
sion of  local  robbers  or  thieves,  etc.,  or  for  the  protection  of  corpora- 
tions or  individuals  from  such  robbers  or  other  outlaws,  except  in  so 
bras  such  offendei-s  may  be  persons  who  are  in,  or  are  attempting  to 
enter  the  Indian  country  *' contrary  to  law,"'  or  are  Indians  charged 
with  crime.  (Sec.  2152,  Rev.  Sts.)  In  these  cases  they  could  be 
apprehended  by  the  military  forces,  but  only  by  virtue  of  and  con- 
formably to  the  statutes  cited,  and  not  (unless  they  be  Indians)  l>ecause 
they  are  train  robbers  or  other  offenders  against  the  local  peace  or 
liws.>    Cards  542,  October,  1894;  5354,  Xovemlcr,  1898. 

4M.  Under  act  of  May  17,  1884,  a  civil  government,  consisting  of 
*n  executive  and  a  judicial  bmnch,  was  established  for  Alaska,  siiul  the 
general  laws  of  Oregon  were  made  the  laws  of  the  torritoiy.  On  the 
question  whether  the  army  could  be  used  to  enforce  the  law  in  that 
territory,  fiM,  that  if  the  United  States  mai-shal  should  ask  for  military 
assistance  to  enable  him  to  execute  a  prcnrss  which  he  is  unlawfully 
prevented  from  executing,  it  could  legally  >>e  given  him  by  the  Presi- 
<fent  The  act  of  June  18, 1S78,  does  not  preclude  such  iictioii,  Ijccause, 
to  held  by  the  United  States  Supreme  Court,  the  President  hiis  ])y 
^ue  of  his  Constitutional  powew  to  take  cjire  that  th(>.  laws  are  faith- 
fully executed  and  as  commander-in-chief  of  the  army  the  power  to 
n.*^  force  when  necessary  in  the  execution  of  the  laws  of  thi^  United 
States.-     Card  :^110,  Apr! J.  1897. 

'Am  to  the  uw?  of  T'.  S.  tnM»i)H  in  rase*  (►£  insurrtH-tion  or  ri()t  endanjreriii^  the 
wblic  property  of  the  Unite<i  Staten,  or  in  ciiwe  (»f  attempted  or  tlin.*aten«Ml  iiit«*rrnp- 
ion  of  the  U.  S.  inaih*  or  other  eipiivalent  einer>renry,  Ht*e  A.  U.,  4S9  (5<W>  of  1901  ). 

'See  In  re  Xeagle,  135  U.  S.,  l,an<l  aiithoritie.**  citeil. 
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AEMY  EEGULATIONS. 

494.  Araiy  regulations  proper  are  executive  or  administrative  rules 
and  directions  as  distinguished  from  statutes.^  A  regulation  in  con- 
flict with  an  existing  act  of  Congress  can  have  no  legal  efl^ect;  if,  sub- 
sequently to  the  issue  of  a  regulation,  an  act  is  passed  with  which  it 
conflicts,  it  becomes  at  once  imperative.'  XXXVIII,  255,  August^ 
1S76;  641,  Juw,  1877, \  43,  422,  Noveinber,  1890;  49,  276,  September, 
1891;  60, 471,  July,  189S;  66, 187,  Jime,  189^.  Army  regulations,  like 
statutes,  are  not  to  be  given  a  retroactive  effect  unless  their  language 
clearly  requires  it.     28,  260,  November^  1888. 

495.  An  authority  which  can  legally  be  vested  by  legislation  only, 
cannot  of  course  be  conferred  by  an  executive  regulation.  Thus  field 
that  the  expenditure  of  the  proceeds  of  the  sale  of  articles  manufactured 
by  the  prisoners  at  the  Military  Prison,  such  proceeds  being  public 
funds,  could  not  properly  be  the  subject  of  an  anny  regulation.  XLII, 
24,  October,  1878. 

496.  Held  that  the  provision  of  s.  37,  c.  299,  act  of  July  28,  1866, 

*  Army  reflations  are  not  to  be  confounded  with  the  "rules  for  the  government 
and  regulation  of  the  land  (and  naval)  forces,"  which  Congress  is  empowered  to 
make,  b;^  Sec.  8,  Art.  I  of  the  Constitution;  these  being,  of  course,  iUUtUory  rules. 
The  use  in  this  section  of  the  word  "regulation;''  the  fact  that  the  published  Anny 
Regulations  contain  sundry  statutory  provisions  not  distinguished  from  the  mass  of 
regulations  proper,  and  embrace  also  some  subjects  which  seem  scarcely  within  the 
scope  of  executive  direction  or  military  orders  but  to  pertain  rather  to  the  province 
of  tne  statute  law;  and  the  further  fact  that  the  Armv  Kegulations  as  a  body  received 
a  special  recognition  (see  §  496,  post)  in  the  act  of  July  28, 1866— these  circumstances 
have  contributed  to  confuse  regulations  with  statutes  much  to  the  embarrassment  of 
the  ptudent  of  military  law.  Ke^lations  proj^er  (unlike  articles  of  war,  which  are 
statutes)  are  simply  orders  and  directions  made  and  published  to  the  army  by  the 
President,  either  as  Commander-in-Chief,  for  the  purposes  of  the  exercise  of  command 
over  the  army,  or  as  Executive,  for  the  purposes  of  the  execution  of  powers  vested 
in  him  by  law. 

'As  illustrating  the  distinction  between  statutes  and  regulations,  and  the  principle 
that  regulations  can  have  force  only  so  far  as  they  are  not  inconsistent  with  the  stat- 
ute law,  see  United  States  v.  Wel)8ter,  Daveis,  38,  56-59,  and  2  Ware,  46,  54-60; 
Boixly  V.  Ignited  States,  1  Wood.  &  Minot,  150,  164;  McCall's  Case,  5  Phila.  259;  In 
n'Griner,  16  Wise.,  447;  Magruder t'.  United  States,  Devereux  (Ct.  Cls. ),  148;  1  Opins. 
At.  Gen.  469;  4  j</.,  56-63,  223,  225-7;  6  id,,  10,  211,  215,  357,  365;  8  id,,  335,  343;  11 
id.,  251,  254;  O'Brien,  31. 

As  to  the  inferior  force  and  obligation  of  the  British  Army  Regulations  as  com- 
pare<l  with  the  Mutiny  Act  (and  Articles  of  War  thereby  authorized),  see  Samuel, 
193-197.  Clode  (Mil.  &  Mar.  I^w,  p.  55)  illustrates  the  nature  of  these  R^^lations 
in  noting  that  originally,  **Each  Colonel  had  his  own  Standing  Orders — no  General 
Rt^gulations  being  in  existence — for  the  discipline  and  exercise  of  his  regiment.'' 

That  regulations  j)romulgate<l  through  the  Secretary  of  War  are  to  be  **  received  as 
the  acts  of  the  Executive," — see  United  States  v.  Eliason,  16  Peters,  291,  301;  United 
States  V.  Webster,  Daveis,  38, 59;  United  States  t'.  Freeman,  1  Wood.  &  Minot,  45, 50-1; 
l^x-king ton's  C'a«e,  Brightly,  288;  McCall's  Case,  5  Philad.,  289;  In  matter  of  Span- 
gler,  11  Mich. ,  298, 322; — in  connection  with  other  authorities  noted  under  Sbcbbtart 
OF  War. 

See  also,  for  an  exhaiwtive  discussion  of  this  subject  and  citation  of  authorities, 
"Remarks  on  the  Army  Regulations  and  Exe<'utive  Regulations  in  General,"  by  G. 
Norman  Liel)er,  Judge- Advocate  General,  U.  S.  Army,  Appendix  A,  p.  703,  potti 
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which,  in  directing  the  Secretary  of  War  to  prepare  and  report  to  Con- 

greisat  its  next  session  a  new  set  of  regulations,  added,  '*  the  existing 

Illations  to  I'emain  in  force  until  Congress  shall  have  acted  on  said 

iieport," — meant  merely  that  the  same  should  i*euiain  in  force  ((m  regu- 

hiiorts;  it  did  not  communicate  to  them  the  quality  or  etfeet  of  Mtntute^i, 

XUllim^,  January,  1873;  XXXV1I,417,  Jftm/i,  i<97tf;  XXXIX, 

235,  October,  1877. 

This  enactment  was  but  temporary,  and  was  not  incorporated  in  an}"^ 
fonn  in  the  Revised  Statutes.  (It  expircnl  at  the  end  of  the  2d  session 
of  the  39th  Congress,  no  code  of  regulations  having  l>een  reported  to 
that  Congress  bv  the  Secretary  of  War  as  reiiuired  ])v  the  act.)  Mean- 
while  the  regulations  in  force  in  July,  1801),  have  ])een  very  consider- 
tbljmodiiied  and  added  to.*  Thus  there  is  now  no  existing  statutory 
sanction — such  as  that  of  Sec.  1547,  Rm*.  8ts.,  in  n>gard  to  the  regula- 
tions of  the  navy' — for  the  Anny  Regulations  as  a  whole.  No  such 
sanction,  however,  or  recognition,  is  ueofMHary  to  give  effect  to  regula- 
tions proper.*     XXXIX,  235,  Oct^Jjer,  1S77. 

4W.  A  breach  of  an  army  regulation,  imj^osing  a  duty  upon  an  offi- 
cer or  soldier,  is  in  general  chargeable  as  ''conduct  to  the  j)re]udice 
of  good  order  and  militaiy  discipline,'^  and  punishable  under  Art.  62. 
XXXIX,  283,  Novetnber,  1877. 

ttB.  Par.  731,  A.  R.  (1889),  forbidding  officers  * '  to  give  or  take  receipts 
in  blank  for  public  money  or  property,"  &c.,  is  sound  in  principle,  and 
no  sufficient  reasons  are  perceived  why  exceptions  to  this  rule  should 
I*  authorized  in  cases  of  officers'  pay  accounts.  68,  420,  Marvh^  1803. 
499.  Army  regulations  may  l)e  divided  into  several  classes:  (1)  Those 
which  have  received  the  sanction  or  contirmation  of  Congress,  (2) 
4ose  that  are  made  pursuant  to  and  in  execution  of  a  statute,  and 
(3)  those  made  by  the  President  as'  coniinander-in-<*hief  of  the  anny 
tod  as  executive  and  not  made  in  supplement  to  a  statute.*  Regula- 
tions of  the  first  <rlass  can  not  be  altered,  nor  can  exceptions  to  them 
t*  made  by   executive  authority   unless  the  regulations   themselves 

'The  opinion  expreseeil  by  the  Attorney  (leneral  (14  Opinn.,  164,  17.'5 — January, 

ljC3)  that  by  the  act  of  1866,  **the  authority  to  nuHlify  "  the  then  exi«tin><  army  regu- 

atioM,  **previoui»ly  po88eHBe<l  by  the  Kxecutive,"  under  the  act  of  April  24,  ISIH, 

^^^d  seem  to  have  been  taken  away," — was  ai)pan*ntly  not  concurred  in  by  the 

pwretary  of  War;  reijeattnl  luodificationH  of  tliene  regulations  liaving  )>een  j)ublighe<l 

W  orders  Hinc*e  (a«  well  afl  l)efore)  the  date  of  thi.s  opinion.     In  TnitiMi  States  v. 

fiiaeon,  16  Petern,  296,  301,  the  Supreme  Court,  referring  to  the  general  |M)wer  of  the 

Hxwutive  to  institute  army  reflations,  observes: — "The  iK>wer  to  establish  implies, 

fieressarily,  the  jK>wer  to  modify    «    ♦    *    or  create  anew." 

'This  election  is  aa  follows: — "The  orders,  regulations,  and  inHtructions  issued  by 
the  Secretary  (»f  the  Navy  prior  to  July  14,  1862,  with  such  a  terations  as  he  may 
MDce  have  adopted,  with  the  appn)val  of  the  President,  shall  l>e  rccognize<l  Uf^  the 
Rguiations  of  the  Navy  subjei't  to  alterations  adopte<l  in  tlie  name  manner." 
*See  first  note  under  this  Title. 
'See  Lieber  on  Regulations,  cited  in  note  2  to  §  4»4,  ant,. 
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provide  for  it.  Card  2074,  March ^  1896,  Regulations  of  the  second 
class — those  made  pursuant  to  or  in  execution  of  a  statute — may,  unless 
prohibited  by  the  statute,  be  modified  by  the  executive  authority,  but 
until  this  is  done  they  are  binding  as  well  on  the  authority  that  made 
them  9ls  on  others.  Thus,  Jield  that  the  regulations  relating  to  the 
examination  of  enlisted  men  for  commissions  under  act  of  Congress 
of  July  30, 1892,  were  of  this  class,  and  that  therefore  the  requirement 
respecting  physical  qualifications,  having  been  prescribed  pursuant  to 
an  act  of  Congress,  was  as  binding  as  if  incorporated  in  the  act  itself* 
and  could  not  legally  be  waived  in  a  particular  case.  Cards  1819, 
November,  1896;  2074,  supra;  3219,  May,  1897.  With  reference  to 
the  third  class,  the  large  body  of  regulations  emanating  from  and 
depending  solely  on  the  authority  of  the  President  as  commander-in- 
chief,  it  has  sometimes  been  claimed  that  the  same  rule  should  be 
applied  that,  is  applied  to  regulations  made  pursuant  to  a  statute. 
This  has  not,  however,  been  done  in  practice,  and  should  not  be  done 
for  the  reason  that  it  would  be  an  unnecessary,  embarrassing  and  per- 
haps unconstitutional  limitation  upon  the  authority  of  the  President 
as  commander-in-chief.  To  exempt  from  compliance  with  a  particular 
regulation  of  this  class  in  an  exceptional  case  would  seem  to  be  a 
lawful  exercise  of  that  authority.  Thus  held  that  the  Secretary  of 
War  could,  where  the  interests  of  the  government  demanded  it,  dis- 
pense with  the  lx)nd  required  of  contractor  by  A.  R.,  559  (638  of 
1901).     Card  2074,  March,  1896.  . 

500.  There  is  a  large  mass  of  matters  over  which  the  Executive 
would  have  jurisdiction  if  Congress,  with  its  superior  jurisdiction 
(under  the  constitutional  power  to  raise  armies  and  to  make  rules  for 
the  government  and  regulation  of  the  land  and  naval  forces)  had  not 
occupied  the  field.  In  all  such  ca«es,  to  the  extent  that  Congress  regu- 
lates the  subject,  the  power  of  the  Executive  to  act  in  regard  to  it  is 
taken  away.  Thus  Congress,  by  Sec.  1102,  Rev.  Sts.,  prescribed  that 
each  cavalry  regiment  shall  consist  of  twelve  troops.  To  *' skeleton- 
ize'' some  of  these  troops,  that  is,  to  discontinue  them  for  a  time, 
would  be  practically  to  change  the  sbitutory  organization,  and  whether 
this  can  be  done  ])V  Executive  order,  in  the  absence  of  statutory 
authority,  is  opc^n  to  serious  doubt.     Card  8006,  October^  1897. 

501.  There  is  no  statutory  authority  for  making  a  regulation  placing 
civilian  eniplovees  of  the  government  on  the  same  footing  as  dis- 
charged soldiers  with  regard  to  rations  while  under  treatment  in 
hospital.  ))ut  luMthcr  is  there  statutory  authority  for  the  regulation  in 
regard  to  discharged  soldiers.     The  best  that  can  be  said  of  such  reg- 

>  Se«'  V.  S.  *•.  Barrows,  1  Abbott  ( i:.  S.),  351. 
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ulatioM,  like  the  orders  of  the  War  Department  for  issue  of  mtions 
to  sufferers  from  flood  and  famine;  is  that  they  are  founded  on  a  kind 
of  necessity.  Undoubtedly  they  should  l>e  authorized  by  statute. 
Cird  IM91,  DecenJber,  1900. 

ABEEST— MHITAEY. 

602.  An  oflBeer  may  be  put  in  arivst  by  a  verlml  or  written  order  or 
communication  from  an  authorized  su]x*rior,  advising  him  that  he  is 
pk*ed  in  arrest  or  will  consider  himself  in  arn»st,  or  in  terms  to  that 
effect;  the  reason  for  the  arrest  need  not  lie  specified.     At  the  same 
tbe  he  is  usually  required  to  surivnder  his  sword,  though  this  for- 
mality may  be  dispensed  with.    But  an  arrest,  though  an  almost  inva- 
riable, is  not  an  essential  preliminary  to  a  military  trial;  to  give  the 
court  jurisdiction  it  is  not  necessary  that  the  ac<'used  should  have  ]>een 
arrested:  it  is  sufficient  if  he  voluntjirilv,  or  in  ol)edience  to  an  order 
directing  him  to  do  so,  appears  and  sulmiits  himself  to  trial.     So, 
neither  the  fact  that  an  accused  has  not  ])een  formally  arre^sted,  or 
•Treated  at  all,  nor  the   fact  that,  having  been  once   arrested   and 
releai^d  from  arrest,  he  has  not  l)een  re-arrested  ]>efore  trial,  can  be 
pleaded  in  bar  of  trial  or  constitute  any  ground  of  exception  to  the 
validity  of  the  proceedings  or  sentence.    II,  77,  March^  1S63;  XVII 
^\%0ctofjer.lS65;  XIX.U^,  F^^nuny,  1S60;  XXIX,  47(),  3>?v/>/Ae>/% 
1869;  XXX,  164,  March,  1S70;  XXXV,  142,  Jittnutnj.  1S74.     An 
officer  is  in  no  case  entitled  to  (hniand  to  l>e  arrested.     XVII,  419, 

503.  Except  in  the  class  of  cases  iiidicati^d  in  Art.  24,  only  ^'com- 
nanding  officers ''  can  place  commissioned  officers  in  arrest.  (See  A .  K. 
221  of  18t)3;  998  of  1901.)  Th(»  commanding  officer  thus  authorized  is 
tke commander  of  the  regiment,  sepanite  company,  detachment,  i)ost, 
department,  &c.,  in  which  the  officer  is  serving.  XXVI,  642,  */*////, 
18CH,  Where  a  company  is  included  in  a  post  command,  the  eom- 
Diander  of  the  post,  mther  than  the  company  connnander,  is  the 
proper  officer  to  make  the  arrest  of  a  subaltern  of  tlu*  company. 
XXIX.  3U4,  (h:h;i)^i\  1H(J9. 

501  It  is  dearlv  to  be  inferred  from  the  Armv  K(»irulations  that 

lioW  other  limits  are  specially  assigned  him,  an  otKcer  in  arrest  must 

conline  himself  to  his  quarters.     It  is  g(»nenilly  understood  indeed 

that  he  can  go  to  the  mess-house  or  other  phu'c  of  necessary  resort. 

It  is  not  unusual,  however,  for  the  connnander,  in  the  order  of  arrest, 

tostate  certain  limits  within  which  the  officer  is  to  be  restricted,  and, 

except  in  aggravated  cases,  these  are  ordinarily  the  limits  of  the  ])ost 

where  he  is  stationed  or  held.     V.  434,  A yv ////>//•.  Asy;.;. 
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606.  The  utatu^  of  b<»in^  in  arrest  is  inconsistent  with  the  perfon 
ing  of  military  duty.  II,  77,  March\  186S.  Placing  an  arrested  offio 
or  soldier  on  dutv  terminates  his  arrest.  XXVI,  114,  OcU^Hrf^  1S6 
Rek'a.sing  a  soldier  from  arrest  and  requiring  him  to  perform  militai 
duty,  after  his  trial  and  while  he  is  awaiting  the  promulgation  of  fa 
sentence,  can  be  justified  onl}'  by  an  extraordinary'  exigency  of  tl 
ser\'ice.     VII,  2:34,  fV^ruanj,  186^, 

606.  The  fac*t  that  a  soldier  has  been  held  in  arrest  for  an  unreasoi 
ably  protracted  peri(xl  before  trial,  or  while  awaiting  the  promulgatic 
of  his  sentence,  is  a  good  ground  for  a  mitigation  of  his  punishmen 
XXXV,  504,  Jult/,  1874. 

607.  An  officer  is  not  privileged  from  arrest  by  virtue  of  being 
the  time  a  memlwr  of  a  general  court  martial.^     VII,  32<>,  March ^  18^ 

608.  An  officer  under  arrest  is  not  disqualified  to  prefer  charge 
V,  348,  XoviNihtr,  1863;  XVI,  <58,  May,  I860. 

609.  The  imposition  of  an  arrest  aflfects  in  no  manner  the  right 
an  officer  or  soldier  to  receive  the  pay  and  allowances  of  his  ran 
IX,  64,  May,  186^;  XIII,  386,  Fthruary,  1865;  XXIII,  18,  June,  im 
Except  in  a  case  of  a  deserter  (see  A.  R.  129  of  1895;  140  of  1901)  o 
legal  inhibition  exists  to  paying  a  soldier  while  in  arrest — either  befon 
trial  or  while  awaiting  sentence — his  regular  pay  and  emolument 
XXX,  419,  Junr,  1870. 

610.  The  principle  of  the  common  law  by  which  a  witness  is  pro- 
tected from  arrest'  should  in  general  be  applied  to  military  cases.  M 
it  can  well  be  avoided,  an  arrest  should  certainly  not  be  imposed  upoi 
an  officer  or  soldier  while  attending  a  court  martial  as  a  witness.  Bd 
such  an  arrest  would  constitute  an  irregularity  only,  and  would  doI 
aflfect  the  validity  of  the  prweedings  of  a  trial  to  which  the  party  thitf 
arrested  was  subse(iuently  subjected.     XXXIX,  12,  Jfoy,  1876. 

611.  A  soldier  while  confined  in  arrest  should  not  be  fettered  fli 
ironed  except  where  such  extreme  means  are  necessary  to  restrain  hii 
from  violence,  or  there  is  good  reason  to  believe  that  he  will  attempl 
an  escape  and  he  cannot  otherwise  l)e  securely  held.  XXX«483,«/ii^ 
1870. 

612.  As  to  the  work  which  may  ))e  required  of  soldiers  in  arrest,  pu 
999,  A.  R.,  hits  ijeen  amended  and  interpreted  I)}'  Circs.,  Nos.  3  and 
A.  G.  O.,  1890.  Under  the  regulation  as  thus  established  (A.  R.  9074 
1895;  1W8  of  1901),  soldiers  in  confinement  awaiting  action  on  thept 
ceedings  of  their  trials  are  assimilated  to  those  awaiting  triaU  and  bo 
classes  may,  at  the  discretion  of  the  commanding  officer,  l>e  employe 

*  But  an  arrest  of  an  ofliror  while  artnally  engageil  upon  court-martial  dnty  sboa 
if  practicable,  1h»  avoide*!. 
^  1  (Jreenl.  Ev..  §  316;  Sniythe  r.  Banks,  4  Dallas,  829. 
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separately  from  prisoners  undergoing  sentence,  upon  nuch  labor  as  is 
habitually  required  of  soldiers.  More  severe  or  other  labor  would  not 
beaathorized,  nor  would  labor  w^ith  a  police  |)arty  consisting  in  whole  or 
io  part  of  men  under  sentence  however  slight  their  sentence  might  be/ 
4126,  May,  1S90;  48, 91,  April,  1S9L  A  soldier  in  arrest  in  quarters 
mar  be  required  to  do  cleaning  or  ix)lice  work  a}K>ut  his  quarters 
which  otherwise  other  soldiers  would  have  to  do  for  him.  49,  329, 
OcUiber,  1891. 

513.  The  military'  authorities  are  not  empowered  to  make  forcible 
entrance  into  a  private  dwelling  to  effect  an  arrest  of  a  soldier.*  Card 
395,  OctiJ>er,  1894. 

ABRE8T— BT  THE  CIYIL  AUTHORITIES. 

511  A  soldier  (other  than  a  deserter — under  Art.  48)  cannot  legally 
be  required  to  uiake  good  to  the  United  States  a  period  of  time  during 
which  be  was  held  in  an*est  or  on  trial  by  the  civil  authorities  on  account 
of  acivil  offence.'    XXII,  570,  January.  1867;  XXIV,  279,  Ftbruary, 

m. 

515.  A  soldier,  arrested  by  the  civil  authorities  and  released  on  Imil 
toawait  trial,  may,  on  returning  to  his  station,  be  required  to  perform 
the  usual  military  duty  appropriate  to  his  rank  (XXIV,  27i»,  si(jmt), 
wri  while  on  such  duty,  his  pay  status  is  unaffected.  Card  1717,  Sep- 
^nher,  1895. 

518.  A  soldier  who  has  committed  a  crime  which  has  properly  sub- 
jected him  to  arrest  and  punishment  by  the  civil  authorities  cannot 
justly  Th?  allowed  pay  and  allowances  for  th(»  jM»ri(Hl  during  which  he 
kasbeen  detained  in  aiTest.  If  it  should  lie  made  to  appi^ar  that  his 
•frest  and  detention  were  unwarmnted  on  the  part  of  the  authorities, 
cither  by  reason  of  his  innocence  of  the  crime  charged,  or  that  his 
arrest,  because  of  some  statutory  provision,  was  unauthorized,  he 
''ould,  it  is  held,  be  entitled  to  his  pay  and  allowances.  His  arqulftal 
J^pona  trial  should  be  accepted  by  the  Government  as  conclusive  in  his 
kehalf  that  the  civil  proceedings  against  him  were  without  legal  justi- 
ication.  XXV,  559,  May,  1868;  Cards  2010,  Frhrnary,  1896;  7544, 
January,  1900. 

517.  Par.  1314,  A.  R.  (1404  of  1901),  declares  that  ^'Officers  and 
enlisted  men  in  arrest  and  continement  bv  the  civil  authorities  will 
receive  no  pay  for  the  time  of  such  absence;  if  released  without  trial, 
»r after  trial  and  acquittal,  their  right  to  j)ay  for  the  time  of  such 


>.SeeG.  O.  44,  Div.  Atlantic,  issy. 
'S«jCin\  12,  A.  <;.().,  1894. 
*  See  §  375,  auU-,  ami  n<>te. 
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»r"*0nrr'  -  ts-»r.pp-x.  '  ^-./  "Tar  "EL?  '**:s'iuaiiiii  iiit  3i:c  i^pply  to  a  ca:?e 
•/.*.-.*.n:ij^r  ■ ::.!.-  utp:*€i^t  ic-i  -^iszza^L  t:^^  iui^  iiiMfnc  from  duty  od 
-•'.  ^  -v"  .  .t  -•.Kiit-r  uv*ii»^ir  '.'i-.i  "nrrL'imn-  "»^ui-a  jus-  3i:c  been  recalled, 
«  v.f  8- riiiimwi  rrnm  uii*~  '^  -1:^:1  irr»*=^.  uiit  jii*  rai"  !!4atiw  isnot 
ti^TT-r.f-  -ndJitrr-L  %  -'-:.  *-r^^..  _'  .-^  ITifETf  ui  Ltdun  scout  wa'^ 
»m*ifi-ri  ii'.i  :*-«';iun— L  i»-  Tir-  i^'i  uiniiiFTnt-*  TIC  Ti-iriT  a  vear,  and 
\kir\    ti.-f-ruii-x'^-i  V  mmir -rrax    -"  Tan  ir  irv- -*ncicii*d  lo  his  pay  for 

flft  7!ifr^  .-  1..  -?anin-  !ikif  7*-  liiHr^  iev.  :^c?w.  relating  to 
•nii-f*-^!  iifi  .«-  Ti:i':i  i  -inimi:r-iuni*t  »&■*??  >  exempted  from 
,r--.*^   -,  .r   u-'iF.  ¥"if*r-  -iirii   li— »-- r   ^   •ruerT'^*-  j!:r;tlly  authorized.' 

JL^^»^^s *      -/'••'.    _■      ^ 

i2l     -.  .lu*i  11a-  t*triil~  ^*-  ITT*— o-t  vcif.'ui:  :i  w:krTiMil  a>  well  bv 

t  r»  ru,.'"  ■.»•--  11  L-  '•'  lii-  •'-^^•**i  "vuerv  it^  r^'frnzLiCs-j^  felony,  or  crime 
r,  '-•n-'i  f  Mr*  _"'i'»l»*  ^•-ui'-.  .11  -iii-a  p»*!>*.'a*- cni*?efice;  or  where,  a 
f.'  i.n  •  .ii  .T^r  -*— 1  -  mm  rr.*»i.  ^i\"X  7e!>ia  Jik-  pcobable  i'AUse  for 
'^.  ,.--  ,^,jr  - -ijir  -.ij-  ;»>-.'^r  irr— -r-:  ..>  me  >'^.a.  Lst  J^  oa>e  of  such  an 
♦■•••-r  ♦:  I  :;.. -.1.-'  :• -^r. -j.*-  L.-r':**cji:£  .{fii-^r  ^c -ioifiier  should  u.se  uo 
innc'/.-^u  —  •.■.-•:.■*-.  -til  *!_•:  i:-4'j  ?^  !.>  ifit'ial 'Hi&rMMer  and  inform 
*i"  -t  •'  '  .•-  -i..-^  :  1  -  ir7*-<.  ii'i  ^•dii  i^crer  him  as  soon  a?? 
:  •'♦-!. •  :i  I  •  I.  r.,  -i  ..  -  :  J.  :  -'1  ::f:  .i^l  iw..tiiorls**d  lo  hold  and  bring 
..  ',.    I--'."'  t      >./'    r  n^t^Krtir  : .  7  :>^«  >i::oc-     4L  4^7,  ^»^/y,  75^. 

5^   T  "  -".:>-:-... v.:--.:    :  riir  M:'::;4.Ty  Ao*iiemy  is  not  in  general 

4  .  •  /. :•  A  .  -^    I  — -«-r  ».-..:  •  rrr.-  ::.  t!i-/  ^jdkri  hixi-^  dk  civilian  for  a  mere 

■•  ^.  .     r'  *'.      •  .  •  ^  :•  -r.-^iri.  r.-  ■  :  th-  P.tst  or  Academy.     His  proper 

.-  r...  ;      -  ',  ...I       --. rf-r.  i-r  r*e:i:-  vr^i  dL>  sx^n  as  practicable,  and 

•   •  y,  .r  ...   -.---;-:-    :   r  v-.  fr- :ii  tiir  rv<<rv:it:on.     4L  45T«  4r(//>r^. 

V^l  f '.-  -•.!-•  r  r  '<  X.  :^-  ..>-i-i:  :-•  cho  rniievi  Stales  exclusive  j  uris- 
')  * ',r.  ',  r  v.-  ;,';:-*':or:  •:'  the  Ki>k  I>land  Arsenal  Bridge  and 
,};,;,.'/,:/ ..  -■.  -.r  .;jrr-  ^'.u/w.  tLni  >taU-.  Ill  a  case  of  a  crime  or  offence 
ji /'»,.',  *  V'.  f  r.:'.  ;  •*^lf.  -  .  .rniinitt-i  ^»y  a  livilian  on  such  portion,  h^^d 
)t.A^  t:.'  ( f,r..  :'..A  u'\ '. :.  j  *,\\.>-T  iit  t  h-  Ar-t!KiI  would  U^  authorized  to  arre^st 
»f»/  '/ff'  u'\*  '  ;*r,';  '  .1  ,-<•  hiri:  t^  U*  >a\»uirht  U^forea  l\  S.  commissioner 
//f  '/»h' f  'A\\f,'A.    ],*f\ui''\  in  S*M-.  i«ti4.  U.  S.     He  could  not  properly 


' .-..  M.,^.  ^  ,  Mi-M'  •♦  .;  •Vr.,',h..  iM.];  M,<'arthy  ».  I^^wther.  3  Kelly,  397;  Ex  parte 
\\.ti\.n,  '/I  Wit  V. »  I'..*  ii',U'  in  thi-  rMnn»Tti«»ii  the  ^iieral  principle  of  public 
\,',\f  I//  aIikIi  |»i<M;'  •^•rvaijt-  an*  «'Xi*iiiiit*'«l  fnun  arreet  on  nnV  (thouffh  not  on 
>ii,„inni,  i,r#,fi-.-.'  ■/,»,.)<•  /,r,  piihlir  .hity.      Unite«l  State?  r.  Kirby,  7  wSlace,  482; 


i  'n,-,ti  I.   fi'iliiii'l,  V.  \>.i\y.  *^'i. 
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hold  the  party  and  notify  the  commissioner  to  send  for  him,  but  must 
himself  have  him  taken  before  the  commissioner.  Where  indet^d  no 
such  official  is  accessible  at  the  time,  the  conmianding  officer  may  hold 
the  offender  in  the  guard  house,  but  only  for  such  interval  as  may  be 
necessary.     89,  61,  February^  1890. 

ABTIFICIAL  LIMB. 

SB.  The  description,  *' hired  men  of  the  land  forces,"  employed 
in  the  act  of  Feb.  27, 1877,  amending  iSec.  4787,  Kev.  Sts.,  may  prop- 
erly be  construed  to  include  the  mechanics  and  laborers  employed  at 
a^enals  by  the  authority  of  the  provisions  of  Title  XVII  of  the 
Revised  Statutes.     XXXIX,  316,  .V<>/v///7/r/',  1S77. 

523.  JMd  that  the  effect  of  Sec.  4787,  Rev.  Sts.,  as  amended  )>v  the 
act  of  March  3,  1891,  was  as  follows:  1.  All  pc^rsons  entitled  to  ))e 
furnished  by  the  War  Department  with  artificial  lim})s  or  apparatus 
for  rej^ection,  in  whose  cases  three  or  more  years  (and  less  than  live 
years)  had,  on  March  3, 181>1,  fully  elapsed  since  the  date  of  their  last 
legal  receipt  of  a  limb,  &c.,  became  entitled,  on  said  March  3,  1891, 
to  receive  at  once  a  new  limb,  as  of  the  end  of  the  third  ycnir  from 
**ueh  receipt,  and  further  to  receive  another  new  lim!)  at  the  end  of 
three  years  from  the  completion  of  said  third  year,  and  so  on.  2.  All 
persons  who  had  received  a  limb,  &c.,  on  March  3,  18S>S,  or  on  any 
subijequent  date  prior  to  the  date  of  the  act  of  March  3,  1891,  lK»came 

I  entitled  to  a  new  limb  on  March  3,  1891,  or  other  date  three  j'cars 
succeeding  such  receipt,  and  again  on  March  3,  ls94,  or  at  the  end  of 
a  further  three  years,  and  so  on.  3.  The  act  of  ls91,  being  pros- 
pective in  terms,  cannot  be  construed  as  oiKM-ating  retrosp<»ctively  or 
«8  authorizing  a  revision  of  former  quin<iuennial  receipts  or  money 

I  payments  as  their  equivalents.  4.  There  is  nothing  in  the  anu^nding 
>ct  of  ls9l  to  repeal,  or  affect  the  openition  of,  the  provisions  of  Sec. 
4788  or  471H),  Rev.  Sts.,  in  regard  to  payments  of  money  in  lieu  of 
delivery  of  limbs.  These  provisions  are  held  clearly  to  apply  to 
triennial  rights  equally  and  in  the  same  manner  as  they  applied  to 
quinquennial.*     46,  58,  March,  ISOl. 

581  Held  that  the  act  of  August  15,  1870,  authorizing  the  Surgeon 

General  of  the  Army  to  prescribe  regulations  und(»r  whi<h  jx^rsons 

shall  receive  artificial  limbs,  &c.,  referred  only  to  n^gulations  auxiliary 

tothe  act  and  designed  to  give  it  effect,  and  did  not  empo\V(M'  him  to 

direst  persons  of  the  right  of  prosecuting   claims  for    the    sanu\ 

XLIX.  225,  Jfdf/,  1885, 


\r 
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A88I8TAHT  SXTEOEOV. 

525.  It  is  a  peculiarity  in  the  stfttm  of  assistant  surgeons  (under  S 
1168,  Rev.  Sts.)  that  the^e  are  the  only  officers  in  our  army  (exc€ 
lieutenants  of  Engineers  and  Onlnance — see  Sec.  1207,  R,  S.) 
whose  case  promotion  to  a  higher  grade  results  by  operation  of  li 
from  more  duration  of  ser^'ice  and  indei^ndently  of  any  action  by  t 
appointing  power.     XLIII,  2os,  J'^-ftruary^  ISSO. 

526.  Jlrld  that  a  person  api)ointed  under  sec.  17  of  the  act  of  Jc 
28,  18«5t>,  fixing  the  militarv  peace  establishment  an  assistant  surge 
with  the  rank  of  (*aptain — to  which  rank  he  was  entitled  by  length 
service  according  to  the  act — was  entitled  to  rank  as  a  captain  in  t 
medical  department  and  in  the  army  from  the  date  of  his  appointniei 
and  as  such  to  have  precedence  and  priority  in  service,  and  on  the  Am 
Register,  over  all  assistant  surgeons  appointed  captain  after  himsel 
though  they  may  have  l)een  appointed  assistant  surgeons  with  tl 
rank  of  first  lieutenants  l^fore  he  was  so  appointed  with  the  rankc 
captain;  and,  further,  that  he  was  entitled  on  courts-martial,  boardi 
&c.,  to  rank  any  captain  of  the  army  whose  appointment  as  such  wi 
of  moi*e  recent  date  than  his  own.*     XXXIX,  491,  508,  JiarchjlS7i 


K 

BAIL. 

527.  No  court  martial,  militarv  commander,  or  other  military  authoi 
ity  is  empowered  to  accept  bail  for  the  appearance  of  an  arrested  partj 
or  to  release  a  prisoner  on  l>ail.  Bail  is  whoU}'  unknown  to  the  mill 
tary  law  and  practice;  nor  can  a  couit  of  the  United  States  grant  bii 
in  a  military  case.-     IX,  L>r>o,  Jfnt^,  ISO^:  XXI,  258,  March,  1866. 

BOARD  OF  HrVESTIOATIOH. 

528.  A  board  of  officers  convened  to  investigate — obtain,  or  hei 
and  examine,  evidence — and  report,  can,  in  the  absence  of  sped! 
statutory  authority,  exercise  none  of  the  peculiar  legal  functions  eith 
of  a  court-martial  or  a  court  of  inquiry.     II,  340,  Jiay,  1863;  XX 

'See,  to  a  similar  jreneral  effect,  <)pinion^<  of  the  Solicitor  General  of  June  6  a 
Jiilv  2,  1878  (looping.  At.(Ten.,56,  6(K5). 

'"the  act  of  July,  1864,  c.  IhX  h.  7 — which  authorized  a  judge  or  oommisBioDer  Q 
U.  S.  district  court  to  admit  to  l^ail  a  contractor  or  inspector,  amenable  to  trial 
court-martial  under  the  then  exii^tinj;  law,  and  arre$<te<l  with  a  view  to  trial  tbereb 
is  no  longer  operative. 
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835,  April,  1866;  XXVI,  492,  March,  1868;  XXXII,  3,  Ma  ly,871; 
XLI,263,  June,  1878.  Ita  members  cannot  l>e  sworn;  it  cannot  swear 
witnesses;*  civilian  witnesses  cannot  be  compelled  to  appear  before  it; 
Dorare  the  witnesses  who  appear  and  testify  legally  entitled  to  any 
compensation  for  attendance  or  travel.  XI,  672,  Ajyril^  I860;  XXI, 
335,  mpra;  XXVI,  492,  supra.  Such  a  board  cannot  try^  nor  can  it 
sentence.  XI,  672,  supra;  XXXII,  3,  supra.  There  is  properly  no 
"accused"  party  required  or  entitled  to  appear  before  it  as  l)efore  a 
court-martial  or  court  of  inquiry.  II,  340,  supra.  It  is  not  restricted 
bj  law  as  to  the  period  of  its  sittings,  nor  is  it  affected  h\  any  statute 
of  limitations.  XXVI,  493,  3farch^  1868.  Its  meml)ers  (though  in 
this,  indeed,  it  does  not  differ  from  a  court  of  inquirj-)  may  present 
two  or  more  reports  where  they  cannot  concur  in  one.  XLI,  207, 
Ayrll,  1878. 

89.  As  a  court  of  inquiry  cannot  be  ordered  in  a  case  of  a  dviJian, 
a  body  of  officers  convened  to  inquire  into  and  report  upon  the  facts 
of  the  case  of  an  officer  who  has  been  legally  dismissed  from  the  scrv« 
ice  is  a  mere  board  of  investigation,  and  can  exercise  none  of  the 
^ial  powers  of  a  court  martial  or  court  of  inquiry.  XLI,  263, 
hi^.  1878. 

530.  A  clerk  of  the  War  Department  applied  for  u  boara  to  inves- 
tigate charges  against  him  made  by  another  clerk.  Advised  that  such 
aboard  would  not  be  a  body  recognized  by  law,  and  would  ])e  without 
judicial  power  and  incapable  of  being  itself  sworn  or  of  administering 
oaths  to  witnesses;  that  it  would  not  be  desirable  to  resort  to  such  an 
extra-judicial  tribunal  where  the  ordinary  courts  could  more  effectually 
inquire  and  afford  redress.     82,  252,  May,  1880. 

BOAED  OF  STTEVET. 

581.  A  board  of  survey  is  not  a  court,  and  can  not  legally  exercise 
tke  powers  expressly  vested  by  statute  in  courts  martial  or  courts  of 
inquiry.  XXXIV,  306,  June,  1873.  It  is  no  part  of  the  province  of 
aboard  of  sur\'ey  to  convict  of  crime.  AVhere  such  a  Iward,  in  fixing 
nponan  officer  a  pecuniar}'  responsibility  for  the  loss  of  certain  sub- 
'   fflstence  stores,  expressed  incidentally  the  opinion  that  the  same  had 

■  been  stolen  by  a  certain  soldier,  luld  that  this  opinion  could  not  opei'ate 

■  18  a  finding  of  theft,  or  constitute  authority  for  the  stopping  against 
tie  pay  of  the  soldier  of  the  value  of  the  stores.     XLII,  005,  Aj/ril, 

'  1880. 

932.  There  is  no  statute  or  regulation  authorizing  the  swearing  of  a 
hoard  of  survey  or  its  members,  nor  indeed  is  it  necessary  or  suita))le 

^See  I  183,  Bev.  Sta.,  as  amendeil  March  2,  1901,  note  1,  p.  502,  jHt»t. 
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that  such  a  body,  not  being  a  court,  should  be  specially  sworn.  A  board 
of  survey,  moreover,  has  no  legal  capacity  to  swear  persons  attend- 
ing before  it  as  witnesses;  nor  is  it  within  the  province  of  an  execu- 
tive order  to  authorize  such  a  lx)ard  to  administer  an  oath  either  to  itself 
or  to  a  witness.^  V,  590,  January^  1861^,;  XXXIII,  548,  561,  Decern- 
lev,  1872;  XXXIV,  305,  Jan^,  1873. 

533.  A  board  of  survey,  though  it  may  not  swear  witnesses,  may 
receive  and  file  with  its  report  affidavits  of  persons  cognizant  of  facts 
under  investigation.     V,  590,  JanvxLvy^  1861^ 

Bom). 

Of  Disbursing  Officer,*  and  Generally. 

534.  The  bond  should  of  course  be  executed  by  all  the  parties — 
obligor  and  sureties.  XXXVII,  573,  May^  1876.  It  has  been  held  by 
the  U.  S.  Supreme  Court'  that  an  instrument  in  the  form  of  an  official 
bond,  though  without  seals,  may  be  good  as  a  contract  at  common  law. 
To  avoid,  however,  any  questions  that  might  arise  from  the  absence 
of  u  seal,  a(lvlHi'(l\}[iixt  formal  seals  ^'of  wax  or  other  adhesive  sub- 
stance,'' be  in  all  cases  required  to  be  affixed  by  the  subscribing  par- 
ties. '  XXVI,  471,  Fthrmry,  1868;  XXXIV,  141, 142,  February,  1873; 
XXXVII,  573,  May,  1876;  XXXVIH,  101,  June  1876. 

636.  The  obligation  of  each  surety  must  be  for  the  whole  amount 
of  the  penalty;  the  regulation  requiring  that  the  sureties  shall  be 
jointly  and  severally  bound  for  the  whole  amount  of  the  bond.  So, 
whore  the  penalty  in  ii  quartermaster's  joint  and  several  official  bond 
was  ^10,000,  and  the  sureties,  in  executing  the  same,  assumed  to  be 
bound  only  in  the  sum  of  $5,000  each,  the  words  *•'  for  five  thousand  dol- 
lars'"  being  written  under  each  signature — held  that  the  instrument 
was  contradictory,  did  not  conform  to  the  regulations,  and  should  not 
be  iiccepted.     XXVI,  327,  Deceinhei\  1867.     And  similarly  held  in  a 

^'^ee  opinion  uf  Jn<lge  Advocate  Geneml  published  in  full  in  G.  O.  68,  WarDept, 
1873;  al.<o  par.  71*2,  A.  R.  (795  of  1901). 

As  to  the  proceclure  of  Boards  of  Survev,  action  on  their  reports,  Ac.,  see  G.  0. 
179  of  1898.  '  ■ 

^Tlere  may  be  noted  the  opinion  of  the  Attorney  General  (16  Opine.,  38)  that  the 
giving  of  bond  la  not  necessary  to  entitle  jiersonn  appointed  to  office  in  the  army 
requiring  the  clisbursenient  of  nionev,  to  l>egin  to  receive  pay,  but  that  they  are 
entitled,  like  other  othcers,  to  be  pai<I  upon  the  acceptance  of  their  appointments, 
according  to  par.  134(>,  Aruiy  Regulations  (1868),  whether  they  have  at  that  time 
furnished  their  bonds  or  not. 

'  United  States  r.  Linn,  15  Peters,  290.  Where  an  official  bond  offered  by  the  prin- 
cipal without  seals  was  returned  to  him  to  have  t!ie  seals  put  on,  and  waa  brought 
back  by  him  with  the  seals  attached,  the  consent  of  the  sureties  thereto  will  be  pre- 
sumed in  action  on  the  )>on<l,  unless  the  contrarv  appears.  Moees  v.  U.  8.,  166 
U.S.,  571. 

*See  the  re<|uirement  to  this  effect  subsequentlv  publishe*!  in  Circular,  Hdqrs.  of 
Army,  of  June  11,  1869;  and  see  A.  R.,  571-578  ((150-657  of  1901). 
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«se  of  a  bond  with  a  penalty  of  $40,000,  where  the  sureties  wrote 
opposite  their  signatures,  respectively,  "for  $35,000,"  ''for  $5,000." 
Sureties  cannot  qualify  their  obligation  by  thus  limiting  their  personal 
liabilities.*  XXXI V,*^  183,  March,  1873;  Cards  1074,  January,  1S96; 
2895,  January,  1897. 

886.  There  is  no  statute  or  regulation  prohibiting  an  officer  of  the 
army  from  acting  as  a  surety  on  the  official  Iwnd  of  another  officer. 
Such  a  relation,  however,  is  not  one  to  Im  favored.  XXXIV,  164, 
JircA,  1873;  XXXVIII,  650,  July,  1877. 

587.  The  regulations  contemplate  pluml  suivties  on  })onds  of  dis- 
bursing officers.  A  justification  of  a  surety,  however,  is  no  part  of 
the  bond  (XXVI,  327,  Decemhr,  18G7;  XXXVIII,  418,  Janmry 
iff/),  and  as  the  object  of  the  justification  is  to  satisfy  the  Secre- 
tary of  War  that  the  sureties  are  good  for  double  the  penalty,  the 
Secretary,  where  amply  satisfied  that  one  certain  person  offered  or 
executing  as  surety  is  pecuniarily  sufficient  for  such  amount,  would  be 
authorized  to  accept  him  (on  his  properly  justifying)  as  solo  surety, 
and  to  waive  anv  further  suretv  or  sureties  with  the  instrument.  A 
subordinate  of  course  can  have  no  such  authority.  In  view,  however, 
of  the  terms  of  the  regulation  and  of  the  prac*ticc  under  it,  this  author- 
ity would  of  course  most  rarely  be  exercised  in  cases  of  dis])ursing 
officers'  bonds.     XXXVIII,  41S,  nupra;  XLI,  160,  April,  1868. 

588.  Par.  572,  A.  R.  (651  of  11H)1),  prcscril)es  that  non-corporate 
Sureties  to  bonds  given  by  disbursing  officers  will  be  bound  jointly  and 
*verallv  for  the  whole  amount  expressed  therein  and  must  satisf v  the 
Secretarv  of  War  that  thev  are  worth  jointlv  double  such  amount,  each 
surety  making  affidavit  that  he  is  worth  that  sum  over  and  above  his 
debts  and  liabilities.  But  where  the  aggregate  of  the  amounts  in  which 
the  sureties  jiLstify  equals  or  exceeds  dou))le  the  amount  of  the  l)ond, 
the  objection  that  one  or  more  of  them  individually  justified  in  less  than 
that  sum  may  Ikj  and  is  in  pi^ac'tice  waived  by  the  AVar  Department. 
Cards  373,  September,  189^,  Decinnher,  1808;  875,  January,  180o,  Janu- 
^nj^mO;  1502,  July,  189o;  17G3,  OctofHr,  ISOo;  2120,  March,  1896; 
^^n,  April,  1896 ;  3227,  May,  1897;  3261,  June,  1897,  January,  1898; 
3337,  July,  1897;  4554,  July,  1898. 

589.  The  certificate  as  to  sufficiency  of  non-corporate  sureties  should 

state,  as  required  by  army  regulations  that  thc^y  are  known  to  him — the 

official  making  the  certificate — and  that  to  the  best  of  his  knowledge 

tod  belief  each  is  pecuniarily  worth  over  and  al>ovo  all  his  delits  and 

liabilities  the  sum  stated  in  his  affidavit  of  justification.     Card  1670, 

Auaviti,  1893.     The  certificate  is  not  required  of  a  corporate  surety. 

(3ard  284,  Septemhrr,  1898. ^^^ 

^See  Murfree  on  Official  Bonds.  §  251. 
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640.  Of  two  or  more  sureties  to  an  official  bond,  each,  according 
to  the  reflation,  should  justify  separately;  a  justification  in  joint  form 
is  irregular  and  improper.  XXXIII,  273,  August,  1872;  XXXVIII, 
101,  Jun£^  1876.  An  affidavit  of  justification  should  properly  be 
expressed  in  the  first  persori*  not  in  the  third.  XXXVII,  567,  May^ 
1876.  The  sui'eties  should  personally  sign  each  his  own  separate  affi- 
davit: an  affidavit  signed  only  by  the  notar}'  or  other  official  adminis- 
tering the  oath  is  irregular.  XXXIV,  147,  271,  337,  F^rmary  and 
June^  1873.  Where  the  affidavit  has  been  taken  and  executed,  it  is  not 
regular  for  the  obligor,  even  with  the  assent  of  the  surety,  to  modify 
it  in  a  material  particular — as,  for  example,  in  the  amount  stated; 
where  there  is  error,  the  proper  course  is  for  the  surety  to  justify  anew. 
XXXIV,  147,  mpra. 

641.  Section  1191,  Rev.  Sts.,  requires  bonds  only  of  certain  disburs- 
ing officers  specifically  named.  In  the  absence  of  an}'  express  pro- 
vision of  law,  prescribing  that  bonds  shall  be  furnished  by  other  dis- 
bursing officers,  the  President,  in  his  discretion,  and  for  the  better 
security  of  the  public  funds,  may,  through  the  head  of  the  proper 
Department,  require  such  bonds  to  be  furnished,*  61,  446,  January^ 
1892. 

642.  A  bond  given  by  a  disbursing  officer  of  the  army  (or  any  bond 
required  by  the  War  Department)  wherein  the  Secretary  of  War  is 
made  the  obligee,  is  in  incorrect  form.  The  obligee  should  be — ^The 
United  States  of  America.     82,  131,  May,  1889. 

643.  A  bond  should  of  course  be  dated,  but  the  omission  of  the  date 
will  not  affect  the  validity  of  the  instrument,  as  the  true  date  of  execu- 
tion can  be  proved  aliunde^  in  the  event  of  a  suit  on  the  bond.*  6S, 
387,  Fdmiary,  1891^;  cards  3511,  SepUmher,  1897;  2687,  November^ 
1897;  4279,  June,  1898. 

644.  The  seal  of  both  obligor  and  sureties  must  be  a  formal  one,  of 
wax,  wafer,  or  other  adhesive  substance.  A  mere  scroll  made  with 
the  pen  is  not  accepted  by  the  War  Department.  64,  305,  Jidy^  1892; 
63,  322,  January,  1891^;  64,  276,  March,  1891^;  66, 190,  406,  414,  June 
and  Septemher,  189^;  Cards  771  and  893,  January,  1896;  2038,  F^hnk- 
ary,  1896;  2260,  2[ay,  1896.  Where  a  corporation  is  the  obligor,  its 
corporate  seal  should  be  impressed  on  the  bond  if  it  has  one.    65, 190, 

• 

^  Bonds  may  l>e  required  by  the  Government  from  oflScera  appointed  to  places  of 
trust,  though  there  ia  nonstatutory  authority  to  take  such  bonds,  and  they  will  be 
vaHd  as  common-law  o))ligations.  *  In  a  bond  with  sureties,  given  by  an  officer  of 
the  Government,  it  is  sufficient  to  make  the  bond  valid  as  a  common-law  obligatioo 
that  it  is  voluntarily  piven  and  that  the  office  and  the  duties  aasunied  to  the  officer 
and  covered  bv  the  lx)nd  are  duly  authorized  by  law.  U.  S.  v.  linseyy  6  Pet.,  115; 
U.  S.  V.  Bradley,  10  id.,  343,  360;  U.  S.  r.  Rogers,  28  Fed.  Rep.,  6OT;  6  Opins.  At 
Gen.,  24. 

2  Murfree  on  Official  Bonds,  §  6. 
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*^,  412,  414,  June  to  Septemher,  JSO^.  But  the  fact  that  a  cor- 
poration has  not  adopted  a  corporate  seal  will  not  aflfect  the  validity 
^f  its  execution  of  a  bond  in  which  it  is  principal  or  surety,  provided 
^vae  form  of  seal  be  added  to  its  signature.  A  corpomtion  may  niake 
&Qd  use  any  seal  in  its  discretion  in  the  same  manner  as  a  private 
individual. '  L,  525,  e/ii/y,  18S6. 

545.  Where  all  the  subscribing  witnesses  have  not  witnessed  all  the 
signatures,  it  should  be  indicated  on  the  l)ond  by  what  witnesses  the 
several  signatures  were  witnessed.     87,  140,  Dt^c^ember,  1SS9, 

546.  Where  a  corporation  is  principal  in  a  libnd  given  to  the  United 
States,  its  full  legal  corporate  name  should  be  expressed.  Thus  where 
the  laws  of  the  State  in  which  such  a  corporation  was  created  required 
that  the  name  of  a  corporation  should  alwa^'s  include  the  name  of  the 
city  or  count}"  in  which  it  w^as  formed,  and  a  corporation  obligor  had 
been  incorporated  as ''The  ♦  ♦  ♦  Company  of  Baltimore  City, ^ 
Ae/Jthat  the  bond  was  incomplete  unless  this  addition  was  set  forth, 
wdthe  instrument  executed  accordingly.     58,  147,  Khrnary^  1893, 

547.  Where  a  corporation  is  named  as  principal  in  a  l>ond,  its  cor- 
porate name  and  seal  (if  it  has  one)  should  >je  aiBxed  hy  the  officer 
having  authority  to  do  so.     LV,  686,  Jum^^  1888. 

548.  Obligations  incurred  b}"  sureties  are  usually  considered  d*^>ts  of 
fer merely,  and,  as  a  rule,  are  paid  only  when  enforced  by  law.*  A 
hond,  therefore,  should  not  be  accepted  where  suit  cannot  Im^  success- 
ftiUv  brought  upon  it  against  the  sureties,  whose  conti*a<'t,  on  the  face 
of  the  instrument,  must  thus  Ih^  clearly  valid  and  binding.  56,  412, 
^^mraher,  1892, 

549.  A  bond  cannot  1x5  extended  ))eyon(l  the  |x»riod  of  the  original 
obligation  so  as  to  continue  to  bind  the  sureties,  without  their  consent. 
XXX,  270,  Aprils  1870,  Nor  can  an  expired  l)ond  be  revived  so  as 
to  bind  the  sureties  without  their  consent.  XXXI,  135,  Jnnunry^ 
Wl  The  Secretarj*^  of  War  (or  President)  has  no  jKJwer  to  release 
tte sureties  in  an  official  bond  from  their  lia})ility  to  the  United  States.* 
XLI,169,  April,  1878;  Card  lin>l),  January,  1800,  A  neglect  by  the 
Government  to  institute  suit  on  a  bond  docs  not  discharge  the  sui*eties; 
fe^  not  being  in  such  cases  imputable  to  the  United  States.'     XXX, 

[.     550.  The  law  of  the  place  at  which  a  contract  is  made  governs  as 

\    to  \l^  interpretation,  except  where  tlie  contract  is  to  be  jHM-fornicd 

elsewhere,  in  which  case  the  law  that  governs  in  this  respect  is  the 

ivof  the  place  of  performance.     An  official  bond,  made  to  the  United 


^Marfree  on  Official  BoiuIh,  §  253. 

'7  0pin«.  At.  (len..  (>2. 

■  U.  S.  r.  Kirkpatrick,  9  Wh<*atc.n,  72(). 
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States,  wherever  actually  signed,  is — as  has  been  held  by  the  Supreme 
Court* — a  contract  made  and  to  be  performed  at  Washington;  and  by 
the  laws  of  the  District  of  Columbia  the  contract  of  a  married  woman 
as  surety  is  not  binding.  LII,  662,  October^  1887.  Moreover,  it  is  not 
the  practice  of  the  War  Department  to  accept  ^feme  covert  as  a  surety, 
and  before  a  female  surety  will  be  accepted  she  is  required  to  make 
oath  that  she  is  single  in  addition  to  justifying  as  required  of  other 
sureties.  64,  335,  April,  189i;  Cards  1019,  Ft^xuary,  1895;  1262, 
AiyrU,  1895;  2204,  April,  1896;  2360,  June,  1896;  2990,  March,  1897; 
4623,  Jidy,  1898. 

561.  The  affidavit  of  justification  of  a  surety  should  be  dated,  so 
that  it  may  appear  when  he  was  worth  the  amount  specified.  SO,  233, 
February,  1889.  The  names  of  the  sureties  in  the  justifications  should 
be  identical  with  those  inserted  in  the  body  of  the  bond.  Their  names 
should  not  he  omitted  to  be  recited  in  the  bond  with  the  name  of  the 
principal.     64,  327,  April,  189^. 

562.  A  captain  of  the  Commissary  Department  having  given  bond  m 
a  penalty  of  $12,000,  one  of  his  sureties  deceased.  Par.  678,  A.  R,  (572 
of  1895;  651  of  1901),  prescribes  that  the  sureties  to  bonds  given  by 
disbursing  officers  shall  be  bound  jointly  and  severally.  The  officer 
offered  a  new  bond  with  one  surety  in  a  penalty  of  $6,000.  Hdd  that 
such  security  would  not  be  legally  sufficient,  but  that  a  new  joint  and 
several  bond  in  the  penalty  of  $12,000  would  be  required.  62,  351, 
Noveiiiler,  1893. 

683.  The  affidavit  of  justification  should  be  taken  before  some  officer, 
like  a  notary  public,  having  authority  to  administer  oaths  for  general 
purposes  and  whose  official  character  is  authenticated  by  his  seal.*  38, 
412,  February,  1890;  61, 395,  September,  1893;  68, 117,  January,  1894; 
64, 157, 223,  Jfarch,  189i;  66, 192,  June,  189^.  But  a«  the  justification 
is  no  part  of  the  bond,  and  the  administmtion  of  the  oath  by  an  official 
not  competent  to  administer  it  does  not  affect  the  validity  of  the  bond, 
the  irregularity  of  the  justification,  where  there  is  nothmg  to  show 
that  the  oath  was  not  taken  in  good  faith  by  the  surety,  may  be  waived 
by  the  Secretary  of  War,  and  in  practice  it  is  now  (May,  1893)  waived, 
and  the  bond  accepted  if  otherwise  valid.  89,  498,  May,  1893;  62, 
367,  Xovrmher,  1893;  Cards  28,  February,  1895;  78,  JvIaj,  189i;  372, 
September,  ISOJf. 

884.  One  of  two  (or  several)  sureties  cannot  withdraw  independently 
from  his  obligation;  and  if  allowed  to  do  so  by  the  obligee,  the  other 
surety  (or  sureties)  will  ])c  released  as  to  him      37, 267,  December,  1889, 

^O.x  and  Duk  r,  V.  S.,  0  Peters,  172;  I)unc4in  r.  U.  S.,  7  Peters,  435. 
.   '^  UndtT  Htrtion  19  of  act  of  Congress  of  May  28, 1896  (29  Stata.,  184),  United  Stata 
comniisHioners  and  all  clerkn  of  United  States  courts  are  authorized  to  administer 
oaths  generally.     (3  Couip.  Dec.,  65.) 
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But  the  Secretary  of  War  is  not  empowered  to  release  the  sureties  on 
adinbursing  officer's  bond.     Card  067,  Km^emhvrj  189^, 

555.  If  after  the  execution  of  a  bond  a  material  change  be  made  in 
the  name  or  description  of  the  principal,  by  erasure,  interlineation,  or 
otherwise,  without  the  assent  of  the  sureties  or  a  surety,  even  though 
such  change  be  made  to  correct  a  mistake,  the  surety  or  sureties  not 
comjenting  will  be  released.  In  a  case  of  such  an  alteration,  r^<v>//i- 
mmdid  that  a  new  bond  be  required.  36,  2K3,  S*'ptemhcr^  1889;  67, 
41,  Decen}her,  1892;  68,  400,  March,  1893.  Similarly  heU,  where 
the  name  of  one  of  two  sureties  was  eras<»d  and  a  new  suretv  was  sub- 
stituted  without  the  consent  of  the  remaining  surety,  and  rtc^mnikt^nded 
that  the  written  assent  of  the  latter  to  the  erasure  and  substitution  be 
obtained.*     Card  1262,  May,  1895. 

556.  The  giving  of  a  new  bond  by  a  disbursing  officer — Iwth  the  old 
WKi  the  new  bonds  being  conditioned  to  become  void  if  ho  should 
''henceforth  during  his  holding  and  remaining  in  said  office  carefully 
feharge  the  duties"  of  said  office,  /.  r.,  the  office  of  commissary  of 
8uhdstenc»e  with  the  rank  of  Major — would  operate  to  divide  the 
rejfponsibility  as  to  future  transactions  l)etween  the  old  and  the  new 
sureties  but  it  would  not  release  the  old  sureties.*  Canls  6*)7  and  074, 
^mnler,  1891^;  733,  DeceiiJ^r,  189^. 

557.  The  official  bond  of  a  dislmrsing  officer  biMng  in  terms  limited 
to  the  office  he  held  at  the  time  he  gave  it,  btvomes  inoperative  upon 
the  promotion  of  such  officer  to  a  higher  grade.  He  thus  enters  upon 
» new  office  and  a  new  bond  is  required.  The  old  bond  remains,  how- 
ever, a  valid  o})ligation  to  cover  any  defaults  which  may  sul)soquently 
he  found  to  have  occurred  between  the  dates  of  its  (execution  and  the 
ite  of  the  officer's  promotion.     Card  V,m),  Juiu\  1896. 

558.  Where  certain  disbursing  officers — commissaries  of  subsist- 
ence—were promoted  during  a  recess  of  the  Senate,  rec(uv<»d  their  let- 
ters of  appointment,  accepted  and  qualili(Kl  thereunder,  /-<///,  that  by 
80  doing  they  ceased  to  hold  their  old  offices  and  })ecanie  invested  with 
the  new  offices  (the  terms  of  which  were  limited  to  the  end  of  the  next 
session  of  Congress),  and  that  therefore  under  Sec.  IIIU,  Rev.  Sts., 
*ndA.  R.  571  (650  of  1901),  new  bonds  should  !)e  given.     And  further 

'Brandt  on  Suretyship  ami  Guaranty,  wnnrnd  c»flition,  §§  iiSO,  3H1,  HS.i. 

'^  Digest  Dec/Second  Coinp.,  Vol.  IJ,  §  K^iH;  American  and  P^.njjlish  Encv.  of 
l«w,  Vol.  24,  p.  877;  5  Comp.  Dec,  918. 

The  form  of  official  bond  authoriztnl  by  the  Se<Tetarv  of  War,  De<'.  14,  1895,  waa 

flwwlitioned  that  the  offieer  should  at  all  tiineH  **  hen(,*eforth  diirinj?  his  holding?  an<l 

moainin^  in  paid  office,  until  a  nnv  official  bond  in  liin  case  nhall  be  approvtd  bij  theSec- 

fftar^of  War,  carefully,"  &c.  (Card  1769);  and  the  form  authori/AMl  Dei-.  .'U!  imX),  is 

O0tDditione<l  that  if  tHe  offi(*er  **BhaU  and  do  at  all  times  during  his  hohling  and 

waammfi  in  eaid  office, /rom  and  iiwludiiuj  the  date  (tf  approval  of  tmn  fntiid  fa/  the  Sfc- 

rttaryof  War  thenceforth  until  the  date  ofappntnd  by  the  ASecretary  of  War  of  a  new  official 

bond  vl  his  case,  carefully, '  *  Ac.     ( Card  9482. ) 
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held^  that  after  the  appointment,  confirmation  and  commission  of  these 
officers  new  bonds  would  again  be  necessary.*  Card  3689,  Novembary 
1897. 

669.  Where  an  officer  of  the  line  was  appointed  captain  and  com- 
missary of  subsistence  during  a  recess  of  the  Senate,  held^  that  in 
view  of  the  provisions  of  Sec.  1191,  Eev.  Sts.,  and  A.  R.  571,  he  should 
furnish  the  bond  required  before  entering  upon  his  duties  under  such 
appointment  whether  or  not  he  had  resigned  his  line  commission. 
Card  2775,  November,  1896. 

660.  An  officer  of  the  subsistence  department  (regular  establish- 
ment) was  appointed  chief  commissary  with  rank  of  lieutenant  colonel 
in  the  volunteer  army  and  gave  the  prescribed  bond.  While  serving 
in  the  latter  capacity  he  was  promoted  in  the  subsistence  department 
of  the  regular  establishment.  Held^  that  it  was  not  necessary  to 
require  of  him  a  bond  on  account  of  such  promotion  until  it  was 
proposed  to  place  him  on  duty  in  the  office  resulting  therefrom.  Card 
4341.  July,  1898. 

BOND— Of  Contractor  or  Bidder. 

661.  The  general  rule  that  bonds  given  to  the  United  States  should 
be  under  formal  seal,  applies  with  particular  force  to  contractors' 
bonds.'     XXVIII,  680,  Jfme,  1869. 

662.  Where  a  contractor  offered  a  bond,  subscribed,  as  sureties, 
by  his  two  daughters,  whose  ages,  as  well  as  pecuniary  relations  to 
the  obligor,  were  not  known  or  stated,  advised  that  to  accept  such 
a  bond  would  be  a  bad  precedent.     XXXIX,  518,  Ajml^  1878. 

663.  A  bond  for  the  faithful  performance  of  a  contract  will  not 
cover  material  modifications  thereof,  in  the  form  of  a  supplemental 
agreement  or  otherwise,  unless  the  sureties  formally  assent  to  the 
same.  Card  1244,  Ajjrily  1895.  And  recommended  that  such  assent 
be  obtained.  Cards  858,  January,  1895;  966,  Fehruaiy^  1896;  2093, 
March,  1H96;  2705,  October,  1896;  3462,  Augmt,  1897. 

664.  A  bond  was  executed  on  a  certain  date,  and  it  was  recited 
therein  that  the  princiiml  had  on  a  subnequent  date  entered  into  the 
contract  for  the  due  performance  of  which  the  bond  was  given.  The 
fact  that  the  bond  was  executed  before  the  contmct  was,  is  immaterial, 
but  the  recital  is  a  part  of  the  means  of  id(»ntifying  the  bond  and  should 
not  be  contradictory.     Recommended  in  the  particular  case  that  to 

^U.  S.  r.  Kirki)atrick,  9  Wheat.,  720;  2  Opinw.  At.  Gen.,  336;  4  id.,  30.  But  see, 
now,  the  now  fonu  of  bond,  the  condition  of  which  covers  both  offices,  antil  tl» 
approval  of  a  new  bond  (Card  10166,  April,  1901) . 

*A  regulation  to  tliis  effect  was  prescribed  in  G.  O.  10,  Hdqre.  of  Army,  1879— 
repu))lished  and  amended  in  (i.  O.  72  of  1879  and  40  of  1880.  And  see  the  same 
orders  for  jreneral  regulations  in  regard  to  l)onds  of  contractors  and  bidden;  aJso 
paragraphs  515-578,  A.  R.  of  1895  (593-657  of  1901). 


n  Uie  event  of  a  suit  on  the  Irand  the  necessity  of  resorting  to 

Uide  evidence  t<i  idetitify  the  rontrftct,  a  new  Iwnd  Ik>  ixiquii-cd,  tlio 

Ull«r  to  refer  to  th«  contnu-l  ns  one  whicli  teiU  ht  onti-red  into.     Curds 

3705,   ymvihtx-r,  ISOG;   3t'53.  Aprli,  lfl97;    SJfti,  April,  1.197;    8640, 

^^wrf.U-r,  JS97. 

^^■'566.  Where  the  aureticis  to  the  bond  of  u  coiitrai-tor  wh<i  hud  failed 

^^■b  perform  liiit  cuntntct  uppliinl  to  lie  di;«(-hiirgL-d  from  iheir  obligation 

^^o  Um*  fp'ound  that  ihey  had  \nvn  induced  to  enter  into  the  bond  by 

faliMi  rcprewntMtioris  made  to  Uiein  by  tb«  wintmctnr,  /«■/</  that  the 

SecrvUry  of  War  had  no  authority,  upon  such  or  other  ground,  to 

relrti-.e  sureties  who  had  t)eM>m«  legally  liable  to  the  I'nited  States.' 

XXXVll.  -J":;,  Juuuan,.  W7ff. 

5M.  A  contractor  for  "[wrsonal  m'iTic<.'«"  is  not  in  jreuerul  i-eqniird 

^-k»  ^ivt-  a  Itond.     XXX VILI.  23»,  Augimt,  1H7€. 

^^Ki67.  IltJtl,  in  view  of  the  pmvision  on  tiie  subject  of  tlie  act  of 
^fPfnil  H',  1h78,  it  WON  proper  to  nHjuire  that  biddi.-nt  for  contractfl. 
^^mai  whom  Iwndw  were  required,  should  properly  bind  themjtelves  not 
to  wilhdmw  their  bids  within  sixty  daya  from  the  diit^'  of  the  opening 
of  the  br(U.  In  the  great  nmiority  of  caMra.  indeed,  bids  will  be 
iT»|uin*d  (o  lie  kept  open  but  for  a  brief  period,  cint-e  the  contiTu?t 
will  grncnlly  l>e  awardtnl  at  once  or  in  n  few  days.  Cuaw,  however, 
imy  occur  where,  owing  to  qucuttiona  ruisvd  ns  to  the  legnlily  or  regti- 
krity  of  IridM.  the  competency  of  bidders.  A<'..  a  considerable  delay 
our  \wt  incurred  t»efoi-e  the  decision  of  th«  pro[»er  superior  can  be 
otrtainm]  or  the  difficulty  Iw  otherwise  removed.  It  was  no  doubt  for 
•  of  this  nature  that  the  proviHion  iti  I'ogard  to  time  was  intended 
■  provide.  XXXIX.  It^S,  Auguxt,  J>f7ff. 
""".  I'lider  the  act  of  Alarch  8,  1S8S.  c  120.  a  bidder  whoso  bid  ha.i 
n  Ki-c«-pt4Hl,  ii<rt't]uin-d.  in  accordant^- with  the  terms  of  his  guaranty, 
I  notice  to  him  of  the  acceptance,  to  enter  into  contract  and  fur- 
I  Imml  for  the  proper  fulfillmonl  of  il«  stipulations;  but  if  such 
nbould  not  Ix!  given,  and  a  contract  should  be  entered  into  with 
other  ]»erwin.  sHch  contnwt  is  not  i-etjuired.  by  the  statute,  to  be 
mpanied  by  a  l»nd.  80,  285,  Ju/i/,  }89.i. 
.  Thf  puqKjs«  of  a  bidder's  giiamnty  is  to  furnish  sitflicient  secu- 
rity tlutt  the  bidder  will,  if  his  bid  )>e  ai-ecptcd,  enl«-r  into  contract  as 
pr^^rrilN-d.  But  the  diwH-t  object  is  to  enable  the  government  to  col- 
\eft  the  difference  between  the  bidder's  bid  and  the  amount  the  govcru- 
nrnf  would  have  to  pay  some  one  else  for  the  supplies  or  work  in 
cmw  the  bidder  shttuld  not  enter  into  contract  according  lo  hU  bid. 
^^Xb*  ipMTUity  i;annot  be  uited  to  forc«  hiiii  to  enter  into  his  contract; 
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but  it  is  valuable  and  essential  in  the  event  of  a  suit  to  recover  such 
diflference.  It  should  therefore  be  as  formal  and  legally  suflBcient  as 
a  contractor's  lx)nd,  and  prepared  with  a  view  to  serving  as  a  basis  for 
a  legal  claim  by  suit  if  necessary.  66,  412,  Nov€mbei\  189^.  There 
is  no  statute  requiring  such  a  guaranty,  but  under  the  act  of  March 
3,  1883  (22  Stat.,  488),  the  Secretary  of  War  may  require  one.  Card 
9061,  OcUiber,  1900. 

670.  The  giving  of  bonds  to  secure  the  performance  of  contract* 
made  for  furnishing  supplies,  doing  work,  &c.,  for  the  War  Depart- 
ment is  not  required  by  statute,  but  is  a  subject  of  aduiinistrative 
regulation.^  So,  where  the  amount  involved  in  a  contract  for  com- 
missary stores  was  small,  advised  that  the  Commissary  General  be 
authorized  to  approve  the  contract  without  a  bond.  16,  167,  Apr'd^ 
1887.  So,  advised  that  the  Secretarj^  of  War  was  empowered  to 
dispense  with  bonds  to  secure  the  performance  of  contracts  for 
furnishing  meals  to  recruiting  parties  and  recruits;  he  being  indeed 
authorized  to  dispense  at  discretion  with  all  contractors'  bonds,  where 
such  are  not  specificall}^  required.^    68,  233,  June^  189^. 

671.  A  bond  to  secure  the  performance  of  a  contract  is  valid  to 
secure  the  performance  of  any  such  modifications  of  the  stipulations 
as  are  authorized  by  the  temis  of  the  contract  itself,  but  will  not 
cover  modifications  not  thus  authorized  and  which  substantiallv  make 
of  the  stipulations  a  new  contract.     64,  7,  162,  Jfay  and  Jwiey  1892. 

872.  Where  a  contract  of  lease  was  secured  bv  bond  and  the  lessee 
applied  for  a  material  delay  in  making  payment  of  the  rent,  held  that 
to  grant  such  application  would  discharge  the  sureties  unless  they 
gave  their  assent  to  the  delay,  and  recommended  that  the  same  1)6 
not  acceded  to  without  their  consent  to  the  arrangement.'  LVI,  196, 
May,  1888. 

673.  There  can  ))e  no  legal  authority,  after  a  contract  has  been  com- 
pleted, for  assigning  the  bond  to  creditors  of  the  contractor  (whom 
he  owes  for  materials  furnished  him)  to  enable  them  to  sue  him  upon 
it  in  the  name  of  the  United  States.*     61,  16,  Augunt^  1893. 

674.  Held  that  a  member  of  Congress  may  legally  be  accepted  as 
suretv  on  a  contractor's  ])ond  to  secure  the  fulfillment  of  a' contract 
with  the  United  States,  his  acting  as  such  not  being  precluded  by  the 
provisions  of  either  Sec.  3739  or  3742,  Rev.  Sts.  XLIX,  377,  October, 
1880. 


>  The  art  of  Aug.  1.3,  1894  (28  Stats.,  278),  direct-^  that  bonds  shall  be  required  with 
formal  contracts  for  the  construction  of,  or  repairs  ui)on,  public  buildings  and  public 
works,  and  that  such  bond  shall  contain  a  provision  that  **the  contractor  or  con- 
tractors shall  j)romptly  make  j)ayment8  to  all  j>er8ons  supplying  him  or  them  labor 
and  materials  in  the  prosecution  of  the  work  ])rovided  for  msuch  contract." 

^  See  par.  559,  A.  R.  ( tWH  of  1 901 ) ,  as  to  the  cases  in  which  such  bonds  may  be  waived. 

»  Murfree,  Official  Bon<ls,  §  81 «. 

*  But  see  the  recent  legislation  of  Aug.  1,'5, 1894,  cited  in  note  to  §  948,  jhmL 
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BOND— Of  College,  &c.,  as  required  by  Se<-.  1225,  Rev.  Sts. 

575.  A  bond  executed  in  his  official  capacity  by  the  president  or 
other  officer  of  an  incorporated  college  or  university,  to  secure  arras, 
&c.,  issued  under  this  section,  cannot  properly  be  acceptwl  as  ])ind- 
ing  the  corpoi'ation  without  evidence  that,  by  the  act  of  incoriwm- 
tion  or  otherwise,  such  officer  is  legally  empowered  to  act  for  and 
bind  the  institution.  XLI,  41M^  F*hruanj,  LS79;  r>47,  Am/mt,  1879; 
XLIII,  70,  Ott^^r,  1879;  275,  21>4,  ApnL  1880. 

576.  The  obligor  and  sureties  should  ]k»  iKuind  without  condition 
or  reseiTation.  Where  a  lx)nd  off(»re(l  by  a  coUcge  contained  u  pro- 
vision to  the  effect  that  to  satisfv  anv  liabilitv  incurred  thereunder, 
recoui-se  should  1x3  had  to  the  property  of  the  college  In^fore  the  prop- 
erty of  the  sureties  was  resorted  to,  ur/v!«td  that  such  liond  1k^  not 
atvepted  by  the  Secretary  of  War.     XXXVIII,  840,  (h'tiUnr,  1870. 

577.  No  form  for  the  Ifond  l)eing  prescribed  in  the  statute,  the  Secre- 
tary of  War  may,  if  he  deems  th<»  security  ample,  accept  a  ))ond  with 
Wk  surety,  or  he  may  even  accei)t  the  lK)nd  of  the  corpomtion  with- 
out sureties.  In  general,  however,  it  will  }>e  safer  to  require  sureties; 
>U(h  a  requirement  l)eing  also  in  accordance  with  the  general  rule 
governing  l)onds  given  to  the  United  States.  Sureties  to  IkuuIs  given 
^v  colleges  should  in  general  b<»  re(|uired  to  justify  in  the  usual  man- 
ner.   XXXIX,  312,  Xnreiuh}\  1877. 

578.  Though  bonds  in  which  the  corj^oration  controlling  the  insti- 
tution is  principal  have  usually  })een  tendered  under  the  statute,  the 
^nieare  not  essential.  The  bond  of  an  individual  as  principal — the 
president  or  other  officer  of  the  institution  or  othc»r  ]HMson  in  a  private 
capacity — may  properly  be  accepted  if  the  security  is  deemcHl  suthcicMit. 
XLII.  r)f>S.  AjrrU,  1880. 

579.  The  )>ond  offered  by  a  coll(»g(»,  &c.,  pursuant  to  Sec.  1:^2;*),  Kcv. 
'*^ts.,must  be  executed  by  the  projx'r  obligor  and  l(»gal  principal.     If 
executed  by  a  corporation  as  such,  the  name  as  signed  must  ))c  the 
corporate  name,  /.  r.  the  same  as  that  given  in  the  articl(»s  of  incor- 
poration expressed  in  full.     42,  118,  Juhj,  1890;  62,  4r»o,  Ihnnthvr. 
^^S;  63,  117,  Jannanj,  189 J^;  66,  38,  Mnij.  189]^.     Where  the  corpo- 
ration,   as   created   by   the   legislature,    is   a    body   of    persons,    as 
"Trustees,"' or  ''Board  of  Trustees,'"  or  *' Regents,"  c^c,  the  bond 
ffiibt  Ixi  executed  in  the  corporate  name  of  tliis  body  by  some  one 
^iulv  authorized  therebv,  and  not  in  the  name  of   the  "collct'c"  or 
'* university,''   the   latter    being  merely   an    institution    of    learning 
or  jt/ro/z^r^y,  having  no  legal  existence  as  a  person.     29,  4**»1,  Juinnirn, 
1SS9;  30,3(>4,  FSruary,  1889;  48,  226,  JnJij,  1891;  49,  i:)8,  Srpf,mhri\ 
1891;  58,  7,  Ft^im^,  1893;  Cards  28,  July,  189 Jf;  2038.  Frhrnnry, 
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1890^  and  Augitst^  1899,  The  name  of  the  corporation,  as  it  appeal 
in  the  body  of  the  }>ond  and  in  the  execution,  should  be  the  same.  8 
122,  Octobtr^  189S,  If  the  name  is  imprenned  on  the  «<W,  it  shoul 
agree  with  that  of  the  execution,  though  if  the  latter  l>e  correct, 
variation  in  the  seal  will  be  immaterial.     31,  300,  Aprii^  1889. 

680.  The  lK)nd  of  a  coiporation  must  1k»  signed  for  it  by  the  offic 
of  the  coiporation  or  some  other  person  authorized  to  do  80.  If  tj 
corporation  consists  of  a  certain  ]K>dy  of  persons,  or  if  such  a  body 
specificalh'  designated  in  the  articles  as  emix)wered  to  authorize  sii. 
acts  as  the  execution  of  lx)nds  for  the  coqx)ration,  the  authority  c 
not  be  delegated  to  other  jjersons.  Thus  where,  under  the  article 
the  power  is  vested  in  a  l)oard  of  trustees,  it  would  not  be  legal  "f 
such  l)oard  to  delegate  the  authority  for  executing  the  bond  to  x 
executive  committee  of  the  Ixmrd.  29,  3i)7,  January^  1889;  39,47 
Mare/i,  1890;  66,  278,  8()8,  Xonmbct,  1892. 

681.  Where  the  articles  of  incorporation  do  not  recognize  such  i 
bodj'^  as  an  '* Executive  Committee"  of  the  trustees,  regents,  Ac.,  « 
empowered  to  act  for  the  corporation,  but  simply  devolve  the  manage- 
ment and  control  of  the  corporation  upon  a  board  of  trustees,  4c,i 
bond  executed  or  authorized  to  }>e  executeil  bv  such  a  committee  will 
not  l>e  accepted  as  sufficient.  In  such  a  ctise  it  is  the  board  wWch 
should  authorize  the  execution  of  the  obligation.  64,  370,  AprU^  189i; 
66,  38,  -is,  1(J2,  Jfai/.  180^;  card  3704,  February,  1898.  ^Vhere  the 
articles  of  incorj>oration  declared  that  the  corporation  should  consirt 
of  and  bt»  controlled  by  certain  trustees,  but  recognized  an  executiv« 
committee,  in  providing  that  such  committee  should,  under  the  direc- 
tion of  the  board  of  trustees,  have  a  *'  general  super\'ision  of  the  aibin 
of  the  college  and  the  property  of  the  corporation,"  Md  that  such 
words  were  not  sufficient  to  empower  the  executive  committee  to  bind 
the  corporation  in  so  important  a  matter  as  the  execution  of  a  hooi 
under  S<m«.  12i>:>,  Kev.  Sts.  64,  274,  Jfarc/i,  189^.  The  act  of  inco^ 
poration  provided  for  an  executive  committee  whose  duties  should  be 
prescribed  by  the  ))y-Iaws  of  the  Ixmrd  of  regents.  Such  by-lawi 
authorized  the  committee  **to  transiu't  all  such  business  as  may  froO 
time  to  time  be  recjuired  by  the  board."  field  ih^t  a  bond  execoteJ 
pursuant  to  resolution  of  the  ccmimittee,  without  any  specific  authoritj 
or  recjuirenHMit  ))v  the  Inmrd  l)eing  shown,  could  not  be  accepted,  bu 
that,  if  the  l)oard  could  not  readily  l)e  (*onvened,  a  personal  bondc 
some  individual,  with  sureties,  should  l>e  substituted.  64,  82^7,  Apri 
1894;  Card  2f;87,  (MfAr,  1890. 

So,  where  the  charter  of  incorporation  of  a  college  vested  the  **fa 
control  of  the  affairs  of  the  college"  in  a  l)oard  of  trustees,  andil 
board,  by  vote,  devolved  ujwn  an  executive  committee  power  to  **i 
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'  the  truflt<Hw,"  hehl  that — even  if  this  cJrleg:ation  were  legal — p*uch 

"indvlinittt  svtioii,  whiki  authorizing  thpconiniiHee  t«  tninsact  nrdiimry 

bnttineMi,  wa»  not  HufHeieiit  to  empower  it  to  exeivit<p  the  Npt^c-ial  dis- 

m>lion  involved  in  the  execution  of  a  i^mled  oMi^tion  binding  the 

rorpuration  to  ttiH  Unit^-d  8tatPs.     6S,  4si.  J/wy,  1S9^. 

Whore  theapplicant  for  the  issue  to  it  of  arnifs,  &c.,  under  Sec.  1225, 
K^rv,  Sl*i,  —  an  "Agrieulliiral  and  Militnrv  Collegi*" — wa«  not  a  t-or- 
(ximtioti  but  a  hrancb  or  "department"  of  the  State  univernity,  a 
corpomlion.  by  whit-h  it  was  governed,  hthl  that,  not  iieing  a  legal 
p^r»*on,  it  had  not  the  capacity  to  enter  into  a  l>ond,  but  that  the  txind 
•tbould  !»»■  in  the  name  of  the  corpomtion  and  its  exwution  should  !« 
ftutborixed  by  the  board  of  tniiitect}  of  the  university,  or — if  th*y 
niulil  mil  In'  a^-isembh'd  for  tixi  pmiNise — that  an  individual  Itond  should 
^^  funii»h('d.     64.  110.  March,  J.S9i. 

^^bW8.  Whon-  »  ))oni'd  of  trustees  (H^ntrolling  a  rorpomtion.  pas^'d  a 

^^holution  emjHiweriDg  tlio  president  of  the  Imurd  "to  negotiate  and 

^aWT>"  on  any  iMisinefw  which,  in  hia  judgment,  tended  lo  the  welfare  of 

tbi^ iruliliition, "(u/ftiV-(/ that thiij resolution  whs  not  sufficiently sjK-eifie 

lo  MutLorixp  the  president  to  execute  an  in»trumeiit  under  Heal  such 

w  Ibc  boiid  rrquiri-d  by  Sec.  122.1,  Hev.  St».     39,  liW,  J/anA,  1S90. 

683.  A  by-law  to  tlie  effect  that  in  the  i-eccss  of  the  Imard  of  regents, 
an  (executive  i^mmittcc  of  the  IhmiiI  should  "have  general  euro  of 
■II  iimllerii  |>«Ttuiiiing  to  the  welfare  of  the  university,"  /I'lri  not  suf- 
lirient  to  empower  such  comiuittt'c  to  enter  into  «o  legally  formal  and 
liinding  an  engageuiPnt  as  the  giving  of  a  bond  under  Sec,  1225, 
Btfv.  .Stj..     63,  4«T,  Fei'rminj.  IflOi. 

5S4.  A  bond  furnished  pursuant  to  the  statute  by  any  incorporated 
coU*^>  or  university  should  i»  accompanied  by  a  duly  ccrlitied  copy  of 
tbe  charter  or  articles  of  incorporation  showing  that  the  ini^titutiou 
i*  B  rurpttralion  and  hn8  power  to  enter  into  the  obligation.  63,  ii^'J, 
J.,u»ary.  «9J.-  M.  IW",  IIU.  June.  IS'Ji.  The  copy  should  V-  aulhcnti- 
t«t*-4l  by  th«*  cerlifii-ate  of  the  official  who  is  custodian  of  the  record  of 
llw  maw.  64,  +4,  Feimutiy,  /^'i-  Wlicn.'  the  copy  wa.-<  ccrtilii-d  by 
a  mnnty  n-f-onier.  not  under  seal,  /..A/  timt  if  he  had  no  .seul  which 
livcKuMallix.  hiHciflicial  character  rihoiild  Ih^  ccrlitied  to  by  the  county 
(ilSinal  wlu>  wH.->  the  custodian  of   hiit  eWtion  and  i(unlilication.     64. 

M6.  Wh*^rc  the  bond  offered  in  compliance  with  the  statute  jiur- 

1  to  l»o  ftigned  by  the  president  of  the  corpomtion.  it  should  be 

irn   in  conne<'tion  with  the  l»ond  that  the  person  so  signing  liad 

a  duly  vIecttKl  »uch  prcnidcnt  by  the  corporation  or  by  a  nnmuging 

idly  uitfaori»^  by  tht^  artielei<  of  incorporation  to  elect  him.     29. 

IV,  JoMtMtry,  JSS9. 
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686.  Where  the  trustees,  regents,  &c.,  have,  by  a  resolution  or  vote 
of  the  board,  duly  authorizcnl  their  President,  or  other  officer,  to 
execute  the  bond  for  the  corporation,  there  should  })e  furnished,  with 
the  executed  bond,  as  evidence  of  the  legality  of  the  execution,  an 
extract  of  the  minutes  of  the  proceedings  of  the  board  full}'  setting 
forth  the  adopting  of  the  resolution  giving  the  requisite  authority;  such 
extract  being  certified  by  the  secretarj',  or  other  proper  custodian  of 
the  records,  under  the  seal  of  the  corporation,  as  a  true  copy  of  such 
minutes.  The  certificate,  or  aflSdavit,  of  the  secretary  that  such  a 
resolution,  giving  a  copy  of  it,  was  adopted,  is  not  a  sufficient  substi- 
tute for  the  record  evidence,  and  where  the  execution  by  the  president 
rests  only  uix)n  such  a  certifii^ate,  the  bond  will  not  be  accepted.  The 
onlj'  proper  evidence  of  the  prot*eedings  of  a  body  which  keeps  a 
rec*ord  is  the  record  itself  or  a  transcript  duly  authenticated  by  the  legal 
custodian,  and  where  it  exists  its  place  cannot  be  supplied  by  the  mere 
statement  of  the  secretary  or  other  official  of  the  corporation.  29, 1^ 
SO,  434,  33,  2l>(),  39, 475, 40,  368, 41, 309, 48, 226,  Jamiary,  1S89,  to  My, 
1891;  66,  180,  66,  89,  808,  80,  866,  62,  122,  231,  460,  Augmt,  im,\o 
Dtcemher,  1893;  63,  3i>L>,  408,  64,  117,  276,  304,  66,  102,  190, 406, /a«- 
vary  to  Augmt,  1894;  Cards  641,  3V<y7/jAefr,  189^;  771,  893,  Janmry, 
1896;  2260,  J/ay,  1896;  2088,  August,  1899. 

687.  Where  the  college  was  not  inc*orporated,  and  therefore  could 
not  enter  into  the  lx)nd,  and  its  trustees  were  merely  appointees  ci 
certain  regents  of  eilucation  in  charge  of  all  the  public  educational 
institutions  of  the  State,  recommendtd  that  a  personal  bond  be  required. 
66,81,J/;/i/,7cV.94. 

688.  Hrhl  that  a  State  university,  which,  though  managed  bf 
trustees  appointed  by  the  State,  was  not  incorporated,  was  only  » 
piece  of  proix^rty  of  the  State,  having  no  personal  existence  or  capacitf 
to  give  a  l)ond.  In  such  case,  if  the  trustees  are  not  incorporated,  tk 
)K)nd  for  arms  furnished  under  the  statute  will  have  to  be  a  persoopi 
one.     64,  804,  April,  189^. 

689.  Where  the  university  was  not  an  incorporated  institution,  W 
property  iK^longing  to  a  Territory,  by  which  it  was  carried  on  throngk 
trustees,  and  the  legislature  hud  made  no  provision  for  a  specid 
l)ond,  hihl  that  the  case  was  one  in  which  a  personal  bond  should  bl 
required.  41.  877,  -A////.  I'^'^K'  66,  822,  SfptettJh^r.  189^.  Where  sud 
an  unincori>orated  university  was  the  property  of  a  State,  held  thi 
the  State  would  Ih»  the  propM-  principal  in  the  bond.  42,  119,  Jvij 
189(h  Where  :i  collejr**  is  ni^t  an  iiicorporat^Mi  institution,  a  board  c 
trustees  charged  with  its  management  is  not  legally  authorised  to  gii 
the  lK)iid  nviuired  by  tht»  >tiitiite.     40,  4t)8,  JA/y,  1890, 

590.  Sec.  1225,  Rev.  Sts.,  as  amend^xl  >)v  the  act  of  September  d 
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1888,  c.  1037,  prescribes  that  a  bond  shall  Ikj  furnished  'Mn  double 
the  value  of  the  property,*'  but  does  not  in  tenns  reciuire  that  sureties 
ihall  be  given.  Advm*(l  therefore  that  the  Secretarj*  of  War  would 
\)e  authorized  in  his  discretion  to  dispense  with  sureties  if  he  deemed 
the  bond  of  the  principal  to  l)e  sufficient,  and  that  this  discretion  might 
well  be  exercised  in  favor  of  accepting  without  sureties  a  l)ond  in  which 
the  principal  was  the  city  of  Philadelphia  as  tmstee  for  the  Girard 
College  Fund.     69,  176,  Apnh  180S. 

891.  Where  the  penalty  of  the  bond  as  offered  was  twice  as  great  as 
the  sura  for  which  the  president  was,  by  resolution  of  the  board, 
authorized  to  give  bond,  held  that  the  bond  could  not,  for  this  reason, 
be  accepted  and  that  a  new  lx)nd  should  Ik*  furnished.  35,  82,  Sep- 
kniher,  1889. 

W2.  A  form  of  bond  presented  for  acceptance  under  the  statute, 
which  failed  to  recite  that  the  college  was  of  a  capacity  to  educate  one 
hundred  and  tifty  male  students,  the  complement  required  by  the  act 
of  September  28,  1888,  but  stated  its  capacity  as  extending  to  the 
education  of  eighty  only,  held  defective  and  not  legally  acceptable.  66, 
•18,  May.  1894.  It  should  be  specifically  stated  in  the  l)ond  that  the 
capacitv  was  for  the  education  of  150  male  students.     65,  182,  Jfitie^ 

mi,  ' 

N3.  The  bond  offered  under  the  statute  should  not  omit  the  insurance 
clause,  I.  e.  should  contain  a  condition  to  the  effei*t  that  the  obligor 
dttll  keep  the  property  duly  insured  until  returned  to  the  United 
States.*     63,  322,  January.  180^. 

BOXD — Of  States,  &(•.,  for  arms,  &(•.,  furnished  under  statute. 

591  The  joint  resolutions  of  Julv  3,  187fn  and  June  7,  1878,  author- 
^ing  the  Secretary  of  War  to  issue  arms  to  certain  States  and  to  the 
Territories,  provide  that  the  governor  in  each  case  shall  "give  good 
tod  sufficient  lK)nd  for  the  return  "  of  the  aims,  &(•.,  or  payment  for 
the  same.     ILld  that  a  }x)nd  given,  under  these  statutes,  })y  a  governor 
of  a  Territory  whose  legislature  hud  not  authorized  him  to  l>ind  the 
Territorj'  in  this  manner,  could  have  no  further  legal  effect  than  as 
^^pervoftal  obligation  of  the  governor;  that  what  the  statute  contem- 
plated was  an  official  bond;   and    therefore  that  a  governor's  bond, 
given  in  the  absence  of  special  authority  devolved  upon  him  by  the 
%islature  to  bind  thereby  the  Territory,  could  not  legally  be  accepted 
bj  the  Secretary  of  War.     XXXVlil,  1(;7,  July,  1^70;  XLI,  407, 
JW/^/Acv,  1878;  yUAll,  78,1^3,  Xonmhrr^  1S70;  LIII,  m,  Kj>trmhcr, 

'Thi*  laws  ami  rej^iilatioiiH  governinj?  tlio  jfivinjr  of  )m)ih1h  })v  collejros,  ^kc,  under 
*c'.  IL'2.%  Rev.  Ht«.,  are  net  forth  in  i}.  O.  70,  A.  (J.  ().,  1897.  *  But  m'  tlu'  further 
nj\'ision9  of  Sec.  3  of  the  act  of  Feb.  26,  1901,  auiemling  Sec.  12l?5,  Rev.  Sts. 
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1886.  And  similarly  hM  of  a  >x)nd  given  by  the  governor  of  a  State 
upon  an  issue  of  cninip  and  garrison  equipage  under  the  joint  redc 
lution  of  June  20,  1878.     XXXIX,  65*5,  Septemler,  1878. 

696.  As  the  Secretary  of  War  is  empowered,  in  his  discretion,  H 
require  bonds  of  disbursing  officers  of  his  department^  though  tk: 
same  may  not  l>e  prescribed  by  statute,  so,  in  the  case  of  the  ot^% 
nance  authorizetl,  by  the  act  of  February  H,  1889,  c.  116,  to  be  deli^ 
ered  to  the  national  volunteer  homes,  held  that  the  Secretary  of  W"a 
would  properly  require  that  bonils  be  furnished  for  the  8afe-keepiii| 
and  due  return  of  such  ordnance,  though  no  such  condition  was  iii<li- 
cated  in  the  statute.  This  under  his  general  authority  as  head  of  the 
department  entrusted  with  such  property,  and  in  view  of  the  provisioii 
of  the  act  that  the  ordnance  shall  Ikj  delivered  "subject  to  such  regu- 
lations as  he  may  prescrilK*.'"     61,  446,  January^  1892. 

BOM)— Of  Surety  Company. 

696.  By  Sec.  1191,  Rev.  Sts.,  the  Secretary  of  War  is  empowered  to 
decide  upon  the  sufficiency  of  the  bonds  of  disbursing  officers  of  the 
army;  the  accounting  officers  of  the  Treasury  having  no  authoritjin 
this  regard.  ILId^  therefore,  that  the  Secretary  was  legally  autho^ 
ized  to  accept  Mrcurliy  atmjKinlfX  as  sureties  in  such  bonds,  simUarljts 
in  the  case  of  the  bonds  of  contractors  with  the  United  States.  Jft 
118,  Xovtfinhr,  1891, 

597.  Under  regulations  published  in  G.  O.  52  of  1893,  as  amended, 
entitled  '*  Regulations  and  Instructions  relating  to  Bonds  of  Contiw^ 
ors.  Bidders,  and  Disbursing  Officers,"  the  War  Department  accepte? 
as  surety  on  the  bonds  ])oth  of  contractors  and  disbursing  officers,  "WJ 
company  which  is  duly  incorporated  under  the  laws  of  the  Unitw 
States,  or  of  any  State,  and  is  legally  authorized  to  become  suck 
surety."  Where  a  surety  company  has  already  on  file  in  the  Wtf 
Department,  the  papers  i»alle<l  for  by  the  regulations,  it  is  not 
reiiuired,  in  the  a})sence  of  any  change  of  its  status,  to  re-fumish  th6 
same  in  connection  with  lK)nds  which  it  may  execute.  80,  41,  «/mh^» 
1S9J;  63,  127,  JattKary.  ISfl^, 

598.  Ifilf/^  that  a  l)ond  of  indenmity  of  a  security  company  might, in 
the  discretion  of  the  Secretary  of  War,  legally  be  accepted  in  pbo9 
of  the  usual  ))ond,  given  under  Sec.  liJ!25,  Rev.  Sts.  Such  acceptance 
would  not  y/'  /•  x/'  release  the  college  from  its  liability  as  bailee  to  tdn 
extraordinary  care  in  preserving  and  duly  returning  the  arms,  but  the 
instrument  should  be  executed  in  such  form  as  to  leave  no  questkn 
as  to  such  liability  continuing.     64,  61,  Ftbriutry^  189J^ 

599.  The  acceptance  of  an  incorporated  surety  company  as  suret] 
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is  now  authorized  by  the  act  of  August  13,  1894  (28  Stat.,  279). 
But  before  such  corporation  will  be  accepted  ]>v  the  War  Department 
as  a  surety  on  a  bond,  it  must  file  in  the  War  Depai*tment  the  papers 
required  by  paragraphs  574,  576,  and  577,  A.  R.  (053,  655,  and  056  of 
1901).     Cards  284,  2997,  and  3280,  Aj/n7, 1895,  to  July,  1809. 

800.  The  provision  of  the  Legislative,  Executive  and  Judicial  appro- 
priation act  of  March  2,  1895,  requiring  official  )K)nds  to  be  examined 
at  least  once  every  two  years  for  the  purpose  of  ascertaining  the  sutK- 
eiency  of  the  sureties  thereon,  is  sufficiently  complied  with  as  to  bonds 
on  which  a  corporation  is  sui'etj',  if  the  corporation  files  periodically 
in  the  War  Department  the  financial  statement  required  by  A.  R.,  574 
(653  of  1901).     Card  2516,  Augmt,  1896. 

001.  The  act  of  August  13, 1894,  does  not  require  a  compliance  with 
an?  laws  or  regulations  which  a  State  may  impose  to  qualify  a  foreign 
surety  company  to  do  business  within  the  State  with  the  officei*s  or 
citizens  thereof.  Under  the  act  referred  to  a  bond  of  the  suretv  com- 
pany  to  the  United  States  would  be  equally  valid  whether  or  not  it 
lutd  complied  with  such  laws  or  regulations  of  the  State.  Card  3004, 
Oftofcr,  1897. 

102.  Where  upon  a  change  of  office  the  superintendent  of  a  surety 
company  wrote  to  the  War  Department  to  the  effect  that  the  company 
was  willing  that  the  official  bond  pertaining  to  the  old  office  and 
npon  which  the  company  was  surety  should  extend  to  the  new  office, 
yd  that  the  letter  of  the  superintendent  was  not  sufficient  to  extend 
the  bond  as  proposed;  that  to  extend  the  same  to  the  new  office  would 
require  an  instiiiment  under  the  corpomto  seal  referring  to  the  bond 
in  such  a  way  as  to  identify  it,  executed  by  officers  of  the  company 
authorized  to  bind  it  in  the  matter  of  executing  bonds,  but  remarked 
that  where,  as  in  the  particular  case,  there  had  been  a  change  of  office, 
the  practice  was  to  require  a  new  bond.*     Card  4224,  April,  1899, 

BOxnrTY. 

803.  Bounty  is  not  pay  ^  nor  is  it  properly  an  '*  allowance  "  in  the  i^ense 
in  which  that  term  is  ordinarily  used  as  referring  to  the  regular  ix^cu- 
niarj'  emoluments  of  soldiers  other  than  ]>ay.'  X,  001,  Det'cmhcr. 
ml;  XV,  350,  June,  1865. 

'Bnt  fiiee  note  1,  jjage  156,  ante. 

'The  tenii  ** allowances,*'  however,  when  employel  in  a  ponenil  nenw,  Huh  Imh-h 

regarded  as  including?  l)ounty.     ThiWHee  l^Opinn.  At.  (mmi.,  1h8,  197,  wlu*ru  it  is  Ik'M 

mtthe  general  forfeiture  of  pay  and  ailowam^n  due  at  the  dato  of  the  offt'iico, 

impo&fsd  upon  deeertera  by  par.  1*358,  Anny  Kep*.,  t'nil)ra<vd  instaliiuMits  of  lH»init\ 

due  at  the  time  of  the  desertion;  also  Unite<l  Stati-s  /•.  I^ndt'rs,  2  Otto,  77,  wIhti'  the 

court  fsoes  *»o  far  2^  to  hold  that  forfeiture  of  "pay  and  allowunceH,"  inijtovet.i  by 

mUence,  includes  bounty. 
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604.  The  two  years'  service  required  by  the  act  of  1861  need  not 
have  been  continuous  service.  XI,  500,  March^  1866.  Nor,  if  two 
years'  service  was  rendered,  does  it  affect  the  right  of  the  soldier  to 
bounty  that  during  a  material  part  of  the  period  he  was  detailed  upon 
and  performed  a  quas^i  civil  duty  as  a  clerk.     XXXI,  507,  July^  1871. 

605.  In  the  absence  of  any  express  statutory  provision  forfeiting  a 
soldier's  right  to  bount}^  where  he  has  been  guilty  of  desertion,  held 
that  the  mere  fact  that  a  desertion  had  been  committed  by  a  soldier  at 
some  period  of  his  term  of  service  could  not  affect  his  right  to  bounty, 
provided  that,  having  served  the  requisite  period,  he  was  finally 
honoTcibly  discharged.  Thus,  in  repeated  cases  of  deserters,  who,  after 
being  restored  to  duty  without  trial,  or  upon  full  execution  or  remis- 
sion of  sentence — for  whether  the  deserter  be  brought  to  trial  and 
punished  or  not  is  immaterial — had  perfoimed  faithful  sei'vice,  and 
been  finally  honorably  discharged;  lidd  that  no  forfeiture  of  bounty 
had  been  incurred.^  XII,  139,  December^  I86I1,;  XV,  356,  Junen,  1865; 
XVm,  333,  Novemher,  1865;  XIX,  269,  December,  1865;  XXI,  614, 
Augvst,  1866;  XXII,  653,  March,  1867;  XXIX,  127,  July,  1869; 
XXXVI,  478,  May,  1875;  XXXIX,  413,  F^ynuiry,  1878;  XLUI, 
218,  Febrvuii^,  1880. 

606.  Where  a  veteran  volunteer  was  honorably  discharged,  not  by 
reason  of  the  expiration  of  his  full  teinn  or  because  his  services  were 
no  longer  required  by  the  Government,  but  because  of  his  promotion 
to  the  grade  of  a  commissioned  officer,  held  that  he  was  entitled  only 
to  such  proportion  of  the  bounty  and  premium  specified  in  G.  O.  191, 
War  Dept.,  1863,  as  had  accrued  at  the  date  of  his  discharge.  XII, 
548,  Au</mt,  1865. 

607.  A  soldier  in  the  war  of  the  rebellion,  who  enlisted  and  served 
for  a  period  of  *'  two  years  or  during  the  war  if  sooner  ended,"  became 
entitled,  at  the  end  of  such  term,  under  the  act  of  July  22,  1861,  to  a 
bounty  of  $100.  If  he  enlisted  after  April  19,  1861,  for  a  period  of 
not  less  than  three  years  and  served  through  this  term,  or  until  the 
close  of  the  war,  he  was  entitled  to  an  additional  bounty  of  $100,  under 
the  act  of  July  28,  1866.  In  either  case,  if  discharged  before  the 
expiration  of  the  required  time,  on  account  of  wounds  or  injuries 
received  in  the  service  in  the  line  of  duty,  he  became  entitled  to  the 
bounty.     64,  422,  April,  1891^. 

BREVET  EANK. 

608.  Brevet  rank  can,  properly,  neither  be  conferred,  nor  take  effect, 
except  as  an  incident  to  full  rank  of  a  lower  grade.  XXI,  608,  August, 
1866. 


^See  U.  8.  r,  Kellv,  15  Wallace,  34. 


\ 


KpkPi 


i(i7 

fl09.  In  view  of  tbe  mpeul  0>y  th«  Hc-t  of  March  1. 1669)  of  the  old 
•IM  Artie!*  of  wiir (which  dirt  away  uUo  with  the  portion  of  par.  10 of 
the  Army  It«^uUtioiM  which  was  derived  Uierefiom),  an  officer,  pxcppt 

h'Tc  M[>rciAlly  iw^igned  t4>  duty  uceording  to  his  brevet  mtik  by  tb« 
>ident.  b  no  longer  entitled  to  precedence  on  courti^  martial  or 
Twi»«  liy  reiuton  of  his  brevet  mnk.     XXXV,  447,  J'w<\  JJi74. 

•10.  /Wrf  that  a  conarmation  by  the  Senate,  on  March  3,  18«!).  of  a 
>'et  appointment  previously  made,  wa^  of  uo  cffei^t  Kiid  conferred 
DO  riKhl  to  u  brevet  commiasion;  Congress  having,  two  ilays  f>eforc, 
by  the  art  of  March  I,  18fi9,  c.  .^2,  enacted  that  "from  and  after  the 
p^j'oMgff  of  this  act  commiHiiions  by  brevet  shall  only  l>e  conferred  in 
time  of  war."     XXXIX,  209,  (Mohtr,  JS77. 

611.  I'lider  Sec.  1211,  Kov.  St*.,  an  officer  maylegnllybe  lissigned 
to  iluty  according  to  his  brevet  rank  for  a  »p^-!.il  eotiimand  or  duty, 
and  in  twch  t^'W  the  nwignment  will  not  Im'  elfe<-tive  geaerully,  but 
only  for  the  purposes  of  such  command  ur  duty  and  during  its  continu- 
ant-e.  Thus  htdd  that  an  officer  assigned  to  duty  according  to  his 
brrvel  mnk  "while  in  command  of  "a  certain  department,  could  legally 
exercise  the  authority  and  privileges  of  such  rank  only  when  holding 

■h  command,  and  for  the  purposes  of  the  same.'     XLU,  Si,  (Maber, 


vordi 


I'CIS.  When  an  officer  has  bi^n  duly  assigned  to  duty  or  command 
rding  to  a  certain  brevet  rank,  that  rank  becomes  his  actual  niili- 
l«r>*  rank  for  the  p«Tiod  of  the  assignmeiil.  He  is  empowered  to 
exerrtiu'  the  authority  which  l>elongs  to  such  rank  under  the  circum- 
>taoce«,  to  wear  the  uniform,  and  to  \».  addifssed  by  the  title,  of  such 
rank,  &v,  IlAd.  however,  that  u  colonel,  iLssigned  to  command  accord- 
ing to  a  brevet  rank  of  general,  was  not  cutltl<-<l  to  the  aids-de-camp  of 
■  gvnenil  (major  or  brigadier),  but,  as  indii^t^^'d  in  par.  35.  A.  R.  (33 
of  tM*i;  W  of  IWl),  could  be  "allowed"  the  same  only  "with  the 
*p«-tai  sanction  of  the  War  I>ei»rtment"— in  other  words,  by  th© 
orily  of  the  Secretary  of  War,     XLII,  21,  Octobtr,  1S78. 


BRIDGE, 

US.  Tlie  power  of  t'ongress  to  legislate  for   the  prevention  and 
loval  of  physical  rilistructions  to  navigation  in  public  rivers  in  gen- 
inving  been  allowed  to  lie  dormant  for  nearly  a  century,  began 
|be  pxerdaed  in  the  act  of  July  5,  1884,  e.  :J^,  f>.  8,  followed  by  the 

M>  nnw  act  at  Much  3,  1H83  \  1  8u|>.  B.  8.,  400).  whti-fa  ptm-iiln>  thut  utHmra 
my  alull  only  !>«•  aiwiKned  hi  duty  or  mmnuuid  arcorilinii  tii  Ihcir  hrovrt 

^■k  irhpii  f\w\\y  enmtciHl  bi  ti<«tiliUw. 

■Jjtx  ■<•  ll»-  •iiiurtitutuiiialitv  •)[  Ihr  rxi-n-iav  iil  LhU  ikiwit  bv  CunKmB,  mw  -Miller  o. 
r  oi  Sen  Y'-fk.  KW  I'.'S.,  :ilU>.3»3.3»4. 


more  explicit  legislation  on  the  suljject  of  the  act  of  August  11, 1888, 
c.  W<K  >ecs.  1>  and  10:  such  iK)wer  having  been  previously  left  to  be  exer- 
<:is4Kl  by  the  States.*    42,  85,  Juli/,  IHOO,     The  jwwer  thus  as-suuied  by 
CongT<*>s  is  more  fully  exercised  in  the  vuL't  of  Septemlier  19,  189t),  c. 
(KiT.  >*•<•>.  4,  5  and  7,  and  sec.  3  of  the  ai*t  of  July  13,  1892,  c.  ir>8.*   A 
fii.->tinctive  feature  of  this  legislation  is  that  it  in  effect  precludes  States 
from  authorizing  the  construction  of  bridges  over  navigable  waters 
whi^'b  an*  not  wholly  within  their  territorial  limits,  and  provides  thit 
if  •hall  n^)t  1h^  lawful  to  commence  the  construction  of  a  bridge  over 
navigable  water  of  the  United  States  under  any  act  of  a  State  legisla- 
tunr  ••uniil  the  location  and  plan  of  such  bridge"  have  •"been  8ab- 
mittiKl  to  and  approved  by  the  Secretaiy  of  War/^    Ileld^  under  this 
provi.-ion  that  the  authority  of  a  State  for  the  erection  of  a  bridgeover 
navigable  water  within  the  State  should  l>e  shown  as  a  condition  pre- 
*:<frflent  to  the  approval  by  the  Secretary  of  War.*    M,  61,  140,  Augud^ 
IH^J;  62,  94,  Oct*Jh'i\  1893.    The  fact  that  the  title  to  the  soil  under 
thff  water  is  vested  in  a  municipality*  of  the  State  does  not  affect  the 
|[ir;wer  of  the  State  to  grant  such  authority,  nor  dispense  with  the  neces- 
jiity  of  its  doing  so.     The  title  to  the  soil  is  distinct  from  the  right  of 
#:fini^;n'ation.     Though  this  title  l>e  vested  in  a  town  by  the  State, 
there  remains  in  the  latter  ])y  reason  of  its  sovereignty,  **«  jimpMi- 
cum  of  passage  and  repassage,  with  consequent  power  of  consem- 
lion."*  under  which  power  it  ma}'  concede  the  authority  required  by 
the  statute.     62,  94,  niipra, 

614.  A  river  is  a  navigable  water  of  the  United  States  when  it 
fonns  })y  itself  or  by  its  connection  with  other  waters  a  continued  high- 
wav  over  which  commerce  is  or  mav  )>e  carried  on  with  other  Stilei 
or  foreign  countries  in  the  customary  modes  in  which  such  commeni 
'yt  conducted  by  water.  If  a  river  is  not  itself  a  highway  for  «©- 
iiKTrc  with  other  States  or  foreign  countries,  or  does  not  form  suA 
highway  by  its  connection  with  other  waters,  and  is  only  navigftbh 
(x'tweeii  different  phu*es  within  the  State,  then  it  is  not  a  navigabb 
water  of  the  United  States  but  only  a  navigable  water  of  the  Stikle.' 
S>  //'///.  that  Devirs  Lake  lK»ing  wholly  within  the  State  of  Sor4 
I>sik<ita  and  having  no  visible  outlet  was  not  a  navigable  water  of 
the  United  States  and  therefort*  not  subjei't  to  the  laws  of  Congnn 
relating  to  such  waters.  A  bridge  may  l)e  built  across  this  walerwaj 
under  tli<»  hiws  of  the  State  without  refen^ice  to  the  Federal  govern* 


*«;()|»iiiH.  At.  (Ji'ii.,  172,  17H. 

'The  Montello,  11  Wall.,  411.     Siv,  iiI.»m>.  authoriticp  cited  in  note  l,]Mip»-l98,^ 
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it  unlc^ss  the  bridge  U  to  l>e  li>catGd  on  Federal  property.  Card 
M.irrh,  100)}. 

816.  According  tw  the  views  »nd  practice  of  the  War  Department 
re  b  no  general  legislation  of  C^oiigress  aiitfaorizing  the  const  mot  ion 
of  liridgi's  (ii'iT  HtreanH  or  waterways,  the  navigable  portions  of  which 
•re  not  wholly  within  the  limits  of  a  single  Stute,  except  as  to  bridgi'j^ 
over  the  Olii<i  River.'  Such  authority  has  hitherto  lieeu  giv^n,  with 
tbc  eXM'ptioH  ntated,  liy  special  acts,  which  have  uniformly  (-ontaiiied 
pruvinionA  re<iuiring  tiiat  the  plans  of  the  bridges  lie  submittal  to  the 
StH-ntury  of  War  for  approval  before  construction  is  <-omtiienced. 
Bat  in  the  cane  of  a  ntream  or  watoi'wuy  whose  navigablo  extent  is 
wholly  within  the  lirait«t  of  a  single  State,  Congress  has  provided  by 
Sec.  7  of  the  River  and  Harlxir  Act  of  Sept.  19,  IStHJ.  a.-  amended  by 
N?i-.  3  of  the  correuiwnding  ma  of  Jidy  13.  l.S»2.  that  a  bridge  may 
be  liuilt  thereover  under  authority  of  an  act  of  the  State  legislatni-e, 
provided  the  plans  and  local  ion  tbei-eof  are  approvetl  by  the  Secretary 
<rf  War."  Cards  30",  Sejjt-'mbr'r,  JS94;  1375,  Jfi/y,  1895;  11*43.  Jan- 
mry,  W.%";  2448. 3470,  Jufif,  1896;  2596,  Septrfnber,  1896;  26T7.  Octo- 
fcrt-.  ltl9G:  3<k47.  Marvh.  1897:  94^8.  August,  1897.  In  the  latter  case 
Ibe  p]aa*i  of  the  bridge  should  be  accompanied  by  proper  evidence 
tiial  the  Stat«  hais  authonzt>d  it^  conMtruction.     Card  1389,  J/ui/>  18!Hi. 

616.  .Se<-.  7  of  the  act  of  1890,  in  leaving  the  matter  of  the  nuthori- 
■Miun  and  construction  of  bridges  over  navigable  waters  wholly  within 
Slaten  entirely  to  tile  jurisdiction  of  the  State,  except  in  so  far  a.-^  to 
rvqiiin-  the  approval  by  the  Seniretary  of  War  of  tlie  location  and  plan 
nf  tbi^  bridge,  indii^^tt-s  that  C'Ongrexs  did  not  desire  to  exercise  any 
fartb^^r  i^ontrol  over  the  subject.  So,  upon  an  application  for  the 
approval  by  the  Sei-retwry  of  \VHr  of  the  pkns  of  a  bridge  over  the 
HarU'in  Kiver  which  li  wholly  within  the  Sljttu  of  New  York,  held 


.,  »0K),  I 


aniendral  liy  net 


tmrtol  CnnxRai  »ppm\-«d  Doc.  IT,  1872  ( IT  N 
ftmi  F«b.  14.  1AH3  (2a»Uta,.  414). 

rtOOpliu,  At.  Gen..  48H,  kdiI  LAke  Shore  nnil  .Michigan  Southtrn  By,  Co.  r. 

niiiu,iail'.  S..365.    Tlii.-inU-utiimi>(C(mgr<wbni<irei-tMrlyesprew«lin8ortion9 

of  ttw  BilwaiKl  lUrlior  .V.t.  »pprov«l  March  3,  IHilfl  (;W Stats.,  1I51|.  which, after 

w^i*"*  ft  anlawfol  in  oinstnicf  aiiy  ''briiticv,  dam.  A\kv.  ur  ckiuwway"  uvi^r  any 

BSTtshM  ••wr  rA  t\m  ttnitnl  8t«i«i  imtil  Ibo  itimwntiif  (ongT**  U>«»<o  Khali  li«ve 

l.a-fi  .Jjaiiml   .^r  .  ■pKciOrBlly  pnividra:  "That  nich  Htnictunx  may  I>e  built  und«4' 

.-:-latiir«  ofa'Ilatt'acruMriveraand  other  waterways  the  navi|^ble 

<  whullj;  within  the  1iinitao(aHugl«8tate.  pravi*I«d  the  locatiun 

iM' Miliniittcid  ttiand  appmvnl  by  tne  t^tef  uf  KnKiiu^nand  by 

.1  lafi-n- i-'iniitnicUi'in  is  coinnwnodd." 

I         -  ''''.  (he  Swrvlarv  of  War  held  that  thia  tectiun  d<i<«  not 

»L  r     .r...  r  i)rll]L' Chiff  of  Entnniwn  lu  appivvv  the  pinna  (or  a 

<"    'i-    <  I  h  would  lit>  on  ohslniction  tri  tiaviiiation  UbNc  (o  Is- 

y!  ..,'1.  <ih«Fr  twiions  ■>(  the  art  or  of  the  Astntee  theretofore 

•■u'-ii;,   •  —     .   -hf  taction  a)>{imn>  t*i  Ix-  to  oiniiiiTt  tolhi'HtatM  the 

-VtTTmlitaiii'ri  "f  U><-  'i<i<--iir>n  whrthi-r  or  not  thcttmboald  hna  hriilgnat  any  par- 
teular  {^■>*  over  nav^hle  watet«  whollv  wilhh)  lh«-  8t«l<>,  and  In  ronimit  Jo  thv 
Vrretar)'  ul  War  the  prtHtwtiou  r>l  naviicatiou  agaliut  ulMfrui-tiunv  by  Much  a  brldn. 
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that  tho  fact  of  the  unusual  importance  of  this  stream,  and  of  its  imme 
diate  connections  with  great  interstate  waterways  and  the  sea,  did  nol 
except  it  from  the  jurisdiction  of  the  State  under  the  statute  or  make 
ne<-c»ssary  any  special  or  additional  legislation  by  Congress  for  th( 
authorization  or  control  of  its  system  of  bridges.     53,  354,  Jfat/,  JS92. 

617.  As  the  object  of  this  legislation  is  to  protect  the  navigable  waters 
of  the  United  States  from  unreasonable  obstructions,  M<I,  that  it  should 
not  })e  construed  to  authorize  the  location  and  plan  of  a  bridge  which 
would  have  the  effect  of  stopping  navigation  at  the  point  where  it  is 
to  >)o  cx)nstnicted.     Card  58^3,  FSruary,  1S99. 

618.  Where  the  act  of  a  State  legislature  required  a  r//w?r,  and  the 
plan  of  the  l)ridge  submitted  did  not  provide  for  one,  hM^  that  there 
being  no  State  authority  for  the  constniction  of  the  bridge  as  proposed, 
the  Secretary  of  War  was  without  jurisdiction  to  approve  the  plans 
presented.     Card  1443,  Jun^,  1895. 

619.  The  street  railway  companies  of  Duluth,  Minne^iota,  and  Supe- 
rior, Wis<^)nsin,  applied  for  permission  to  construct  a  temporary 
structure  of  piles  and  pontoons  across  the  St.  Louis  River  between 
Minnesota  and  Wisconsin,  the  structure  to  be  put  on  and  through  the 
ice  after  navigation  had  entirely  closed  and  to  l>e  removed  before  the 
opening  of  navigation  in  the  spring.  IleM^  that  the  structure  was  not 
a  bridge  within  the  nu^ning  of  the  legislation  on  the  subject  and  that 
the  Stvivtary  of  War  had  authority  to  grant  the  permission  requested. 
Canl  Tor>,  Iht**NJhi\  lS9i;  Xm^emhcr^  1895^  and  y(>vemhet\  1S9C, 

tSO.  WheiT  a  s|KH*ial  statute  (act  of  Congress),  authorizing  the  erec- 
tion i>f  a  bridge  over  navigable  water  by  a  railroad  corporation  named, 
nr\»vided  that  the  bridge  should  not  be  commenced  till  the  company 
shiHild  submit  for  approval  by  the  Secretary  of  War  a  certain  pto 
and  ilosigii  witli  designated  {mrticulars  and  specifications,  /^^-W  that  the 
Huthoritv  oi  tlie  SiMTctary  was  thus  i-estricted,  and  that  he  could  not 
lawfully  act  and  approve  till  the  ditta  described  were  submitted. 
SO,  vn>,  .hiouny.  tSS9:  C.  lt>3.  May.  1890, 

The  application  for  the  approval  must  l)e  accompanied  by  theptf- 

ticularn  s|MMiticd  in  the  act;  otherwise  the  Secretary  has  no  juriaiic- 

lion      lb»rc  the  map  and  plan  submitted  failed  to  show  the  character 

»f  the  -.truitun*,  as  also  the  full  shore  line  and  the  direction  and 

lnvti^rtb  ♦»'  tl"^  curn»nt,  and  gave  only  partial  soundings.     43,  288, 

K/t^r    tsiM*:  C.  -^»*'»»  -^^"^^  -^^'N  Octi>btn\  1890.    Phins  are  insuffici«Dl 

,  II  Imi'mI^  for  action  where  they  do  not  show  what  the  statute  w 

la  '     WbtMi*  tlie  sjHM'ial  act  designates  the  kind  of  bridge  author 

-.    ,    h.iurxor.  t!io  IixTitiun  ami  plans  of  bridse^  have  been  approved 
••  '» ^*;j  ;  J "l  U.O  lluto.  in  thw  m^pect,  being  treated  ma  dSectory. 
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ized,  details  of  the  plan,  &o.,  the  Secretaiy  of  War  is  empowered  to 
approve  only  such  a  bridge  and  such  plans  as  comply  with  the  statute. 
If  he  give  his  approval  to  othei*s,  his  action  will  lie  ineffectual  in  law, 
and  the  bridge  if  completed  will  not  be  a  legal  structui'e/  C,  229,  yd- 
rrmln^r.  ISOO;  Canls  1477,  June,  1896;  1532,  July,  1896;  8892,  .Se/?- 
teinfh-r  and  .V<>iv///^*r,  1900, 

621.  Where  the  special  act  does  not  require  that  a  plan  of  the  bridge 
shall  1h»  approved  by  the  Secretary  of  War,  he  will  prefembly  not 
give  his  approval  to  any  plan,  since  if  he  did  so  he  might  perhaps  com- 
mit the  government  to  the  sanction  of  a  bridge  which  might  prove  to 
ho  an  ol)struction  to  navigation.     25,  96,  June,  1888. 

822.  Where  a  .special  act  authorizes  the  placing  of  a  bridge  across 
navigable  water  of  the  United  States,  b}'  a  railroad  or  other  corpora- 
tion, in  addition  to  the  plan  of  location  and  particulates  required  by 
the  "statute,  a  .standing  '*rule"  of  the  War  Department  of  July  31, 
l^^♦;.  requires  certain  other  evidence  to  be  submitted  to  the  Secretary 
of  War,  to  establish  the  legal  existence  and  authority  of  the  corpom- 
tion  and  its  acceptance  of  the  privileges  and  conditions  granted  and 
im|x»s4'd  by  the  act.*  LIll,  379,  Aj/nl,  1887;  LVI,  574,  Septemher, 
iJ^'^^s.  In  |)ai-ticular  cases  still  other  evidence  may  be  essential;  as  in 
a  <-aM*  when*  there  has  ])een  a  consolidation  of  two  companies,  when 
copies  of  the  agreement  and  of  the  enactment  authorizing  the  con- 
.•olidation,  «&<•.,  should  also  l)e  submitted.     LII,  199,  May,  1887, 

623.  Under  the  nile  of  Julv  31,  1886,  it  has  been  decided  bv  the 
Se4-retary  of  War  that  the  copy  of  the  chailer  or  articles  of  incor- 

»  s,<«-  llaunilial  Ac  St.  J.  R.  Co.  r.  Mitvouri  River  Patiket  Co..  125  U.  S.,  2«0,  2(xi;  Mw- 
#.Kiri  Hiv«r  I»ii4  kit  Co.  i.  HanniUl  A  St.  J.  R.  Co.,  2  Ftni.  Rep.,  285;  Gildoreleeve  r. 
N«.»  York.  N.  n.  <fc  n.  R.  Ok,  82  Fo<1.  Rep.,  763;  Awante  r.  Charleston  BridgtMV)., 

•Thin  niH*  b»  a**  follown: 

A*"/<   ^»  '••    ttfttfirnd  uhm  appiicfttion  m  madf^  pumuint  to  an  aci  uf  i^ongn*^^  for  the 
itppmrnl  htj  th   Srrftartf  of  War  of  jtiann  for  a  bridge^  or  a  right  of  wyiy,  or  ttthrr 

Wh«*n  un  ai-t  of  Con^re»<H  ffrantinp:  a  privilege  to  an  individual  or  a  I'orporation 
otritikin>«  a  «*lauM»  n*<|uiring  the  a]>pn>val  of  the  Se<'n»tarv  of  War  to  ivrtain  niattern 
of  tiftail,  the  jfrantiH»  will  U*  re<|uin*<l  to  (*>«tabli.«<h  hi.M  identity;  if  the  grant  in  to  a 
<*«ri»»ration.  then*  will  1k»  re<niire<l  a  copy  of  its  charter  or  articles  of  iiicori^orution, 
Mn*\  of  the  iiiinnt«*H  of  the  organization  o(  tlu*  roni|>anv;  also  extraetj*  fn>ni  the  n>in- 
fttiiV  niiniit«*f  nhowing  the  nanu^i*  of  the  {>n*t«ent  ofticerf  of  the  coniiHiny  and  the 
a*  1  ■••plan if  hv  the  <>onipany  of  the  i)roviHionH  of  th«*  act  of  Congn»sH,  all  j>ro|K»rly 
aiiih««nti4*at«-<f. 

Th»*  id«-ntity  of  the  grantee  having  lHH*n  (*Htah]i8hi'<l,  and  the  pr<>vision.»«  of  tlie  law 
haviffitr  U-en  <*«>niplie<l  with,  the  tennt*,  cMtnditions,  rei|nirenientH,  iVr.,  will  )k»  nNlm*e<l 
tomntini;.  Thix  iia|K*r  will  In*  Higntnl  hy  tlu' grant4'<>  in  token  of  his  a<*i*eptan(*e  of 
ih«'  #-«tndition-  iin|Mi(H'<l,  and  will  1h»  approved  hy  the  Strn'tary  of  War,  one  <'opy 
t^ien-^'f  to  U*  tihil  in  the  War  IVpartnient  and  the  other  given  tlie  grantee. 

Wm.  C.  Kndk'ott, 

ASecretan/  of  War. 

W^K  I^EPARTMB.sT,  July  Si,  1SS6, 
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poration  of  the  company  nhould  \>e  authenticated  under  the  sigprntu 
and  official  seal  of  the  Secretary  of  State,  or  other  proper  State  offiou 
in  whose  office  the  orig'inal  is  on  file.  I/eld  that  a  printed  copy  of 
copy,  und(»r  the  certificate  of  the  Secretary  of  the  company  and  i 
corporate  seal,  was  not  sufficient  evidence.  LIII,  32,  37,  Septemht 
1886,  But  the  fact  that  the  company  has  not  furnished  proper  e^ 
dence  of  its  incorporation  does  not  affect  the  jurisdiction  of  tl 
Secretary  of  War  to  approve  plans  of  a  bridge  submitted,  and  tl 
objection  may  be  waived.     Card  447,  October^  189^, 

624.  Htld  that  the  statement  of  the  Secretar}'  of  the  company  tlu 
it  had  accepted  the  provisions  of  the  special  act  (or  of  the  genen 
act  of  July  5, 1884),  was  not  proper  evidence  under  the  rule,  but  tha 
there  should  >)e  furnished  a  duly  authenticated  extract  from  the  mia 
utes  of  the  company  exhibiting  the  fact  of  acceptance.  It  should  i^imi 
larly  l)e  shown  that  the  map  of  location  and  plan  of  bridge  submittec 
have  the  appi-oval  and  sanction  of  the  company.  LIU,  12,  163,  S^ 
temhtr  and  October^  1886, 

625.  It  is  well-settled  that  an  unrestricted  grant  of  an  authority  txi 
construct  a  railroad  irom  one  designated  point  to  another  includes  \fj 
implication  the  authority  to  bridge  navigable  streams  ei«  rouU^  wbeR 
the  road  cannot  practicably  or  reasonably  be  constructed  without  crosS' 
ing  them.^  Thus,  where,  by  an  act  of  Congress  of  June  1,  1881, 
authority  was  given  to  a  railway  company  to  construct  and  operate i 
railway  through  the  Indian  Territory,  from  a  point  at  or  near  Fori 
Smith  to  a  point  to  l>e  selected  by  the  company  on  the  northern  boui' 
dary  line  of  the  Territory,  hald  that  the  company  would  be  authorised 
to  bridge  the  Arkansas  river.  26,  92,  June^  1888.  Similarly  kMu 
to  bridging  the  same  river  by  the  Kansas  City,  Pittsburg  and  GhuM 
Railway  Company  under  the  act  of  Congress  approved  February  17, 
181»3.     Cai-d  1510,  Jiilf/,  1896, 

626.  An  a4t  of  May  14, 188S,  in  authorizing  the  Tennessee  Midfad 
Railway  Company  to  bridge  the  Tennessee  River,  provided  ^^thattU 
act  .shall  W  null  and  void  if  the  actual  construction  of  the  bridge  henb 
authorized  Ix*.  not  conimencod  within  one  year  and  completed  withii 
three  years  from  the  date  of  the  approval  of  this  act''  In  the  abeeac 
of  words  making  ffmt'  an  essential  element  of  the  performance,  1^ 
Iativ(»  acts  of  this  chai*acter,  although  they  may  designate  a  perio 
within  which  a  certain  thing  is  to  In?  done,  ai'e  construed  to  be^direi 
torv  on!  v  and  not  niandatorv  as  to  time.  But  /leld  here  that  the  stafad 
was  mandatory  and  that  the  time  specifieil  was  made  of  the  esseiH 
of  tlu^  grunt,  and  therefore  that  the  company,  in  applying  for  tl 

M;nul<I  nil  \Vut«>n',  :u\  Va\.,  §  12));  Fall  Kivor  Inm  Works  Company  r.  Old  CokM 
hihI  Kail  U'wvr  K.  K.  ('.)..  r>  AlU'ii.  21>1:  V.  P.  R.  R.  Co.  r.  Hall,  91  U.  S.  343. 
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approval  br  tin?  SecreUry  uf  War  of  thi-  location  and  jilun,  n-ijuirivl 
P^  the  wl  to  lie  approved  by  him,  ma-t  show  that  the  work  liad  beon 
bamni«P>-wl  within  the  timf  fixed.  33,  4oit.  .Mi/,  18ii9;  47,  »9,  J/«y, 
1j89/;  Card  8786,  Au^uM.  lOOO. 

■  887.  Wht*re  the  act  of  Oongreiw  authorizing  the  construction  of  a 
nndin'  fixes  th«  time  for  the  «inipletion  thereof,  the  Secretari'  of  War 
nuiiiol  jfTunt  an  cxtt^n»ion  of  the  time.  In  such  ii  cutse  the  bridge  !«hould 
Witt  nuiiph'ted  ati  soon  as  potMibte  and  appHc'ation  made  to  ConfrreHs  for 
Bbo  ne(T»w«ry  extension.  Card  25*',  Xm-iinJitT.  JSffi. 
I  688.  Tlu.'  brid(feHero88  the  Mississippi  Kiver  connecting  the  cities  of 
■Bock  litland.  Illinois,  and  Davenport,  Iowa,  belongs  to  the  I'nited  States. 
■vliii-h  hai<  complete  i'ontri>l  of  the  .■4iinie,  subject  to  the  right  of  way  of 
■^  Oiirajro.  Rock  Island  and  I'acitic  R,  U.  Co.  (under  the  act«  of 
btll»^  ^7.  If!>d4t  ami  March  -2,  1H«I7).  The  bridge  is  lioth  a  wagon  and  a 
bailruMd  bridge.  The  railroad  company  has  no  interest  in  or  authority 
MVrr  the  wagon  way  or  right  to  dictate  what  u^e  ^hall  be  made  of  it. 
iBkv  wagon  way  in  esta)>lis)ied  for  the  uueof  the  L'nited  States,  not  for 
■Ikal  uf  the  public,  but  has  been  opened  to  the  public  for  passage  and 
BMii*p(>rtution  subject  to  conditions,  one  of  which  is  that  certain  rail- 
BMfl  freights  shall  not  lie  conveyed  over  it.  //M  that  neither  the 
RttUrood  company  nor  the  commanding  ofliccr  of  the  arsenal  was 
BpBll)ori»^  to  pi-eveni  the  American  ECxpress  Company  fnmi  hauling 
■U^Dwbptwecn  the  two  cities  express  mutter  not  of  the  chantcter  pre- 
EM«^  by  such  conditions.     34.  •21a,  July,  1880. 

889.  Authority  granted  by  an  act  of  Congre**  to  n  corporation  or 

in  indlvidrtnl  to  construct  a  bridge  over  navigalilo  wat^-r  of  the  United 

-iiit»^  i.«  a  franchise  which  cannot  l>e  assigned  without  the  permission 

I  tbr  irn»nti>r.'     ,\nd  the  Secretary  of  War  cannot  in  such  a  case 

lawfully  entertain  an  application  for  the  approval  by  him  of  the  plans 

'tf  a  bridge  made  liy  a  iwrty  or  a  corporation  to  which  the  right  to 

■  •uik)  the  bridge  ha«  Imm-u.  without  (he  authority  of  Congress,  trans- 

ferrrsl.      XLIX,  «1S.  P'^mirr,  IS8S;  31.  87K,  jy-r//,    1H8I/.-  32,  ■!»]», 

Junf,  IMSS.     Where  a  specific  grant  to  buihl  a  bridge  for  a  spi-citic 

purpose — i'.  r.  to  rotnplete  its  Hue  and  to  accommodate  the  public — is 

I  iBBdc  to  a  nUlrund  corporation  by  an  ai-t  of  Congreiw  conferring  no 

ntnrer  of  substitution,  new  legislation  is  rcciuiitite  to  authorize  the 

ptmn-fer  of  the  fmnehiwe  to  another  comimny.     XI^IX,  ti\s,  Mujun; 

890,  J^uary.  I>i86;  Card  ItttHl.  Aiit/uKt.  JS&5. 

880.  Wbrre  the  authority  for  the  bridge  is  given  in  term$  to  the 
roBpmnT,  "Jt*  «urcoaAors  and  assigus,"  it  is  held  that  these  words. 
bang  the  unlinary  words  of  limitation  of  an  estate  granted  in  per- 

■  fins^  *;  im^  1<M  t'.  M.,  Mh;  Thoma*  •.  Railnwl  Co.,  101  U.  S.,  71. 
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petuity  to  a  corporation,  confer  no  right  of  transfer.*  There  mufit 
still  be  specific  authority  of  ntatute  for  the  purpose,  or  the  transfer, 
if  assumed  to  >>e  made,  will  l)e  ineffectual  and  void.  31,  378,  AprS, 
1889:  34,  27«,  Au(jH^t,  1889. 

631.  Where  the  plans  were  submitted  and  the  approval  of  the  Sec- 
retary was  applied  for,  not  by  the  corporation  to  which  the  authority 
to  build  the  bridge  had  been  granted  by  an  act  of  Congress,  but  by  a 
construction  compan}',  which,  by  contract,  was  to  erect  all  the  bridges 
for  such  corporation,  and  to  own  them  when  completed,  held  that  the 
Secretary  of  War  could  not  legally  approve  the  application,  the  sub- 
stitution of  the  company  not  having  been  authorized  by  Congress. 
31,  378,  April,  1889. 

632.  The  acts  of  July  5,  1884,  c.  229,  s.  8,  and  August  11,  1888,  c. 
860,  s.  9,  in  providing  for  the  removal  of  obstructions  to  navigadon 
caused  by  hr!d(jeH^  by  requiring  their  alteration,  &c.,  do  not  empower 
the  Secretary  of  War  to  resort  to  military  force  to  effect  the  purpose. 
They  leave  the  execution  of  their  provisions  to  the  law  officers  and  the 
courts.  Thev  make  it  the  dutv  of  the  Secretarv  of  War,  whenever 
the  owners  or  responsible  parties,  after  having  been  notified  to  do  so, 
neglect  to  so  alter  a  bridge  as  to  abate  the  obstruction,  to  apprize  the 
Attorney  General  who  is  thereupon  required  to  initiate  the  proceed- 
ings specified  in  the  statute.     42,  85,  July^  1890. 

633.  Under  the  act  of  August  11,  1888,  it  was  a<?«?£wrf— though  the 
statute  did  not  require  it — that  the  Secretary  of  War,  being  consti- 
tuted judge  in  the  first  instance,  would  properly  give  the  corporatioD, 
&C.,,  owning  or  controlling  a  bridge  an  opportunity  to  be  heard,  and 
not  decide  the  (juestion  of  obstruction  or  alteration  upon  the  report  ot 
the  engineer  officer  alone.  35,  166,  Septemher^  1889.  But  it  wasabo 
hdd  that  the  notice  was  sufficiently  specific,  under  the  law,  though  it 
did  not  indicate  how  the  proposed  alteration  was  to  be  made;  that  the 
Secretiiry  of  War  indeeii  was  not  empowered  to  prescribe  hoic  the  bri^ 
should  1)0  altered,  ))ut  that  the  responsibility  for  the  proper  alteratiot 
was  wholly  upon  the  corporation.  28,  14,  November^  1888;  36,  86lj 
S*ptemhe/\  1889. 

634.  The  act  of  Si^ptember  19,  181H),  sec.  4,  however,  amended  tin 
provision  as  to  nottn'  in  the  act  of  August  11,  1888,  s.  9,  by  requiring 
that  the  notice,  to  ))e  given  to  the  pereon  or  corporation,  owning  of 
controlling  a  bridge  which  obstructs  navigation,  to  so  alter  it  as  todfl 
away  with  the  ()))strurtion,  "'shall  specify  the  changes  required  tob( 

made,-'  such  j)arty  Inking  first  given  a  **  reasonable  opportunity  toh 
heard."     49,  72,  S^'phmhr.  1891. 

»  S  OpinH.  At.  Gen.,  512. 


TT 

■  TTiP  ptiwpr  expressly  vested  in  the  Secretary  of  Witr  by  sec.  4 
B  act  of  Sf^ptenilier  11),  1S!«>,  to  determine  whether  a  bridge  in 

an  olM't nietiun  lo  nuviffiition.  \s  of  a  jiuliciiil  imture.  not  min)t<tJ.>ria1 
merely.'  The  law  makeri  him  the  agent  of  the  United  States  for  the 
piinxiw  and  vef-Ij*  htm  with  ii  siwiific  discretion.'  //<A/thut  the  power 
devolved  pertained  to  him  alone  and  could  not  legaJly  Im  exercised  by 
Umi  Aw-wtJint  Socn'tary  of  Way.     C,  135,  Mitf/,  ISOO. 

896.  Eapecially  in  view  of  the  fad  that  the  giving-  of  the  nolifH?  to 
alter,  under  the  act  of  18l>i),  ».  i,  is  n  proceeding  preliminary  and 
DM-esssri'  t«  the  fixing  of  criminal  liability  upon  a  failure  to  make  the 
alteration,  siii-h  notice  should  tie  stHot  and  precipe.'  It  should  set 
fortJi  the  situation  and  character  of  the  bridgu  ao  as  clearly  to  identify 
it,  stating  the  name  of  the  owner,  <&<■..  and  specify  ful!y  the  change  or 
rtwn^i*  *'  n^^juircid  to  In-  made"  as  to  height,  width  of  span  or  draw- 
opening,  A*\\  and  it  should  appear  from  the  notice,  or  in  conne<rtion 
lhet\'i»ilh.  that  the  party  has  had  a  " reasonable  opportunity  to  \ye 

mr^V     43,  431.  Xinwiher.  18'JO. 

.  Before  the  notice  to  alter  a  bridge  is  given,  the  party  owning  or 

JBlrolling  the  «inie  is  entitled,  under  the  aet  of  1890,  s.  4,  to  lie  heard 

I  fh^  I'Aanfff-n  Npeeitied  in  the  notice  aa  well  as  on  the  time  in  which 

they  are  lo  be  made;  and  unless  an  opjiortunity  for  such  hearing  has 

l>ee_  given,  the  party  will  not  t>e  liable  to  the  penalties  specified  in  sec. 

■  ^  of  the  said  act.     Cards  7»8.  Iho-iithw.  I8l>l;  1511,  Xot^mher,  lS9o. 

'  6S8.  J/M.  that  the  provision  of  the  act  of  August  11. 18SH,  as  to  the 

w-rrilingx  to  )n-.  taken  against  a  corpornlion  refusing  after  due  notice 

■  that  act  to  alter  a  bridge,  was  repealed  by  that  of  the  a*'t  of 
tf'ttjlicr  19,  IWJ.  and  that  such  corponition  could  not  now  Ite  prose- 

1  without  a  new  notice  under  the  existing  statute,  followed  by  a 
"flUlurf  to  nmiply.     An  offender  cannot  l>e  punished  under  a  penal  act 

'In  tr.  ».  r,  R».W,  fiOFwi.  Rpp,.  40(1,  It  »a*hd.i  (by  Sa»fe,  I'.f*- Hwt  J.(  that  ihiB 
■Mtloa  «iw  onomMilDlional  in  delfgallnii  to  tlie  SixreUry  uf  W'lU-  "iMiwera  cn-tu- 
«rreljrT«CeaiuCouirT™ii."  S«-.liowMt.T,Ttiaer..  U.H..  178U.S.,2B1.  Althptrialof 
tbiscBH-in  tJitfiimiit  iimrt  ihcrp  wu  a  divmon  u(  opinion,  but  the  pmidlnK  judoe 
fhiigiil  lb«  jury  thai  ( '«ii|f r(>i*>  ti»>t  the  coniititutiunal  puwer  to  confer  ujm>u  iW 
"  v  ol  War  ibn  ■iiilioritv  Vi  ■lpt«riuii)o  when  a  briclg«,  such  a»  the  iinc  ui  que»- 
.•  an  iirir.anirinlili-  urjHirui-tion  Ui  navintion,  uiil  on  writ  of  error  lo  the 
/ilumcor  wa*  rovenctl.  without  ileciilin^r  IhlH  quuitiuii,  on  tbt 
I  iipalullkvre  ii-iitrulliugUie  briilijwJid  not  liave  public  monryi 
'•'  Bjipliot  t'>  thi'  pur|i<«r  uid  cniild  not  obtain  «iirh  inoii«j-)i 
::.i'd  III  fhii  nriticf.  In  an  able  and  ciliaiutlive  npiniuii  by  Act- 
.  '  iL-)n,  dalol  <Jti.  1'4.  181)6;  It  waa  lield  tbut  thin  at-t  waa  not  nn 
'    '  i' ;>;:iiiirin  oMiviBlativi-' lunrttun;  that  (Vin^rva  b  not  nNjuinxl  to 

.  -.,  I.     1  -    ,1  nllcjiiv)  nhrtnu^on,  but  may  (nmerally  dellne  Ihu  offence  and 
,.  I.I.  I- t:  U' .li.i«nuiiied  by  a  coart  or  ejiwial  tnbunal.    31  Oplna.  At.  0«n., 

.     .MBy.)r  ,A  New  Yorlt,  109  tr.  K.  3M,  SH3. 

inlvitaiuiory  anthxrily  or  riizhl  muHt  he  piirNunl  In  xirlri  cimi|iliiiii.-p  wllh 
-  ,.f  ibe  statut«."     ftiabop.  Written  Lawn,  i  ll». 
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which  has  expired  or  been  repealed  prior  to  conviction.*  So,  advised 
that  proceedings  initiated  under  the  act  of  1888  be  commenced  denovo, 
43,  431,  Novemher,  1890;  49,  72,  September,  1891.  Under  the  act  of 
1890,  s.  4,  it  is  made  the  duty  of  the  Secretary  of  War  to  initiate  pro- 
ceedings (by  notifying  the  proper  district  attorney)  only  in  case  of 
alterations,  not  made,  of  completed  Iridges;  as  to  other  obstructions, 
the  duty  to  enforce  the  provisions  of  the  act  is  devolved  upon  the 
"officers  and  agents"  specified  in  s.  11.     52,  343,  March^  1892. 

639.  Where,  after  notice  to  alter  a  bridge,  as  constituting  an  obstruc- 
tion to  navigation,  the  bridge  company  owning  the  same  has  failed, 
and  the  franchise  has  passed  into  the  hands  of  a  receiver.,  the  proper 
method  of  procuring  the  alteration  to  be  made  is  by  motion  in  the 
proper  court  for  an  order  requiring  the  receiver  to  make  it.  37,  404, 
January.,  1890.  In  such  a  case  neither  the  owner  nor  the  receiver  can 
be  made  personally  amenable  for  failure  to  alter.  60,  118,  June.^ 
1893.  A  similar  proceeding  is  to  be  pursued  where  a  receiver  has 
been  appointed  before  notice  or  before  the  obstruction  was  developed. 
Thus  where  a  bridge,  on  the  line  of  a  i*ailroad,  which  had  been  placed 
under  receivers,  was  discovered  to  be  an  obstruction  to  na^igation 
because  of  having  no  draw,  advined  that  the  Secretary  of  War  apply  to 
the  Attorney  General  to  have  the  case  brought  by  the  proper  motion  to 
the  attention  of  the  court  by  which  the  receivers  were  appointed, 
whose  duty  it  then  would  be  to  order  the  receivers  to  make  the  alter- 
ation out  of  the  income  accruing  from  the  operation  of  the  road.*  And 
held  that  it  would  not  be  necessary  to  notify  the  receiver  as  such,  since 
without  the  order  of  the  court  he  could  not  legally  incur  the  requisite 
expense  for  the  purpose.'  60,  118,  mpra;  62,  55,  October.,  1893.  And 
see  64,  31>1),  April,  1894. 

640.  Where  a  bridge  has  been  reported  an  unreasonable  obstruc- 
tion to  navigation  the  Secretary  of  War  may  proceed  under  sec.  4  of 
the  act  of  September  19,  1890,  to  give  the  owners  thereof  a  hearing 
with  a  view  to  notifying  them  to  make  the  necessary  alterations. 
But  if  in  the  meantime  the  owners  waive  hearing  and  notice  and  sub- 
mit plans  of  alterations,  the  Secretary  may  approve  the  same;  and  his 
approval  will  in  effect  prescribe  that  the  bridge  be  altered  as  indicated 
by  the  plans.  This  procedure  has  been  followed  in  a  number  of  cases. 
Card  1157,  Jfarcfi,  1895. 

641.  The  Department  of  Public  Works  of  the  City  of  New  York 
requested  that  the  necessary  steps  be  taken  to  permit  that  department 
to  close  the  drawbridge  across  Harlem  River  at  Madison  Avenue  for 

'Endlich,  Interpretation  of  Statutes,  435. 

''  See  U.  S.  r.  St.  Louis,  A.  &  T.  R.  Co.,  43  Fed.  Rep.,  414. 

*  Cowdrey  v.  Galves'ton,  Ac,  R.  Co.,  93  V.  S.,  355. 
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not  to  exceed  two  weeks  to  make  needed  repairs.  Remarked^  that 
there  is  no  statute  of  the  United  States  which  in  terms  empowei*s  the 
Secretary  of  War  to  authorize  the  closing  of  a  drawbridge  during  its 
repair,  but  recommended  that  the  applicant  l)e  advised  that  no  steps 
would  be  tftken  b}'  the  War  Department  in  regard  to  the  bridge  as  an 
olMtructioD  to  navigation  during  the  time  necessary  for  its  repair. 
Card  3299,  June.  1S97. 

BUEOLAET. 

642.  Burglary  at  common  law  is  the  breaking  and  entering  of  a 
dwelling  in  the  night  time  with  intent  to  commit  a  felony.  Where 
a  soldier  was  brought  to  trial  upon  a  charge  of  ''Burglary,"  with  a 
specification  setting  forth  that  he  forcibly  entered  the  cjuailei's  of  an 
officer  in  the  night,  with  intent  to  steal,  and  it  appearing  that  he 
entered  through  an  (/pen  window,  Juld  that,  although  the  oflFence 
skown  was  not  a  burglary  in  law — the  essential  clement  of  a  breaking 
being  wanting — the  charge  and  specification,  taken  together,  omitting 
this  element,  made  out  a  sufficient  pleading  of  a  disorder  to  the  preju- 
dice of  good  order  and  military  discipline,  under  the  62d  Article  of 
war.'  XXXVm,  391,  Deceinhrr,  1876.  And  similarly  Jveld  of  an 
offence  charged  as  '* conduct  to  the  prejudice,  etc.,"  and  described  in 
the  specification  as  ^'burglariously"  breaking  and  entering  a  post 
^r's  store  in  the  day  time.     XXX,  548,  Aitgust^  1870, 


c. 
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843.  An  unemancipated  minor  can  acquire  no  residence  distinct  from 
that  of  his  father  or  parent;*  otherwise  in  the  case  of  an  emancipated 
Diinor.  Card  6615,  June.  1899.  So  lufhl  that  uncnuincipatod  minoi-s 
^h(>!?e  fathers  resided  in  certain  States  and  congressional  districts, 
it»ald  not,  by  removing  to  and  a))iding  in  other  States  or  districts., 
ic(]uire  such  an  '* actual  residence"  therein  as  to  render  thcni  eligi})lc 
or  appointment  as  cadets  under  Sec.  1315,  Rev.  Sts.'  XXIX,  83,  July., 
m;  XXXI,  313,  Ajrril,  1871. 

»See  G.  C.  M.  0. 205,  Hdqre.  of  the  Army,  1876. 

'»St*  Crawford  r.  Wilson,  4  Barb.  505;  Brown  r.  Lynch,  2  Bradf.  214;  WheoltT  /•. 

rrow,  18  Ind.  14;  Hie^tand  r.  Kun8,  8  Blaikf.  1^45;  Allen  r.  Th(>!niu«<»n,  11  Humph. 

\:  Hartiy  v.  De  Leon,  5  Texa«,  211;  Story,  C<mtiiot  of  LawH,  §  46. 

This  opinion  wa«  concurred  in  by  the  Attorney  General,  in  13  Opins^.  l.'JO. 

]61X>6— 01 12 
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644.  Ileld  that  a  minor  whose  father  was  a  foreigner  domiciled  in 
Cuba,  and  who  was  himself  commorant  in  the  United  States  only  for 
the  puipose  of  being  educated,  was  not  eligible  for  appointment  as  a 
cadet  from  a  congressional  district.     XXXV,  446,  June^  187^, 

645.  Held  that  the  mere  fact  that  an  oflBcer  of  the  aiiiiy  was  on 
duty  under  military  orders  in  a  certain  Temtory,  did  not  make  his 
minor  son  eligible  for  appointment  as  a  cadet  from  such  Territory, 
the  fact  of  the  father's  being  thus  on  duty  not  being  sufficient  evidence 
of  his  being  a  legal  resident  therein.  XXX,  528,  Jvly^  1870.  So 
where  an  army  officer  was  temporarily  on  duty  as  military  instructor 
at  a  college  in  a  congressional  district  which  was  not  his  actual  resi- 
dence, held  that  his  unemancipated  minor  son  commoiunt  there  was 
not  eligible  for  appointment  as  a  cadet  from  such  district.  Card  1220, 
April,  1895. 

646.  In  view  of  the  provision  of  the  act  of  1843,  incorporated  in 
Sec.  1315,  Rev.  Sts.,  that  'Hhe  corps  of  cadets  shall  consist  of  one 
from  each  congressional  district,"  &c.,  it  has  been  customary,  though 
the  same  is  not  required  by  law,  for  the  President,  in  appointing 
cadets  from  congressional  districts,  to  appoint  them  upon  the  nom- 
ination of  the  members  of  Congress  representing  such  districts  in  the 
House  of  Representatives.  But  where  a  member  of  the  Forty  Sixth 
Congress,  representing  a  certain  numbered  district  of  a  State,  nom- 
inated for  appointment  as  cadet  a  resident  of  a  county  not  within  such 
district  as  previously  constituted,  but  within  a  new  district  having 
indeed  the  same  number  but  constituted  mostly  of  different  counties, 
and  which  had  been  created  by  the  State  legislature  in  a  redistrict- 
ing  of  the  State  since  the  election  of  such  member,  hdd^  that  such 
nomination  could  not  properly  be  accepted  by  the  President  as  a  basis 
for  an  appointment.  This,  fqr  the  reason  that  the  member,  at  the 
time  of  the  nomination,  did  not  represent  the  new  district  containing 
the  said  county,  l)ut  said  district  was  in  fact  represented  in  Congress 
b}'  no  one,  and  could  not  be  so  represented  till  March  4,  1881,  when 
the  Forty  Seventh  Congress  would  commence  to  exist.  XLII,  601, 
April,  1880. 

647.  Under  the  law  the  power  of  appointing  cadets  is  in  the  Presi- 
dent; and  with  the  exception  of  the  cadets  appointed  at  large,  the 
appointments  are  required  to  be  made  from -'actual  residents  of  the 
coiiirressional  or  territorial  districts  or  of  the  District  of  Columbia, 
respectivol}',  from  which  they  purport  to  be  appointed".  The  privi- 
lege of  selecting  those  appointed  from  congressional  districts,  which 
has  been  accorded  to  members  of  Congress,  is  one  which  rests  on  reg- 
ulation and  long  practice,  and  this  privilege  is  limited  to  the  nomina- 
tion of  such  persons  as  moot  the  roquironionts  of  law.     In  making  the 
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appointments  it  is  the  duty  of  the  President  to  appoint  only  such  per- 
sons as  comply  with  the  provisions  of  the  Statute,  and  the  decision  of 
the  Representative  in  the  matter  does  not  relieve  him  from  this  duty. 
Card  6615,  Jwie,  1899. 

MS.  The  State  of  Ohio  having  h<»en  re-districted  by  an  act  of  its 
legislature,  fields — 1,  That  the  cadots  now  at  the  Military  Academy 
appointed  from  congressional  districts  of  Ohio,  should,  where  the 
numbers  of  their  districts  had  been  changed,  l>c  credited  to  the  new 
districts,  so  as  to  appear  on  the  list  as  representing  the  districts  now 
actually  including  the  towns,  &c.,  which  were  their  places  of  resi- 
dence when  appointed:  2,  That  existing  conditional  appointments  made 
under  Sec.  1817,  Rev.  Sts.,  providing  that  such  appointments  shall  be 
made  one  year  in  advance  of  admission  to  the  Academy,  and  which 
accordingly  had  been  made  prior  to  the  re-districting,  were  valid  and 
should  stand;  the  appointees  being  deemed  entitled  to  admission  at 
the  designated  time,  subject  to  the  prescriljed  conditions:  3,  That 
future  appointments  should  be  made  according  to  the  districts  as  newly 
e^^tablished  and  numbered;  any  incre&sed  delay  that  might  thus  be 
caused  in  the  falling  in  of  vacancies  for  appointments  for  particular 
districts  being  but  a  necessary  result  of  the  new  legislation.  XXXIX, 
'^11  June,  1878. 

MB.  Sec.  1317,  Rev.  Sts.,  prescribes  that  cadets  shall  l)e  appointed 
one  year  in  advance  of  the  time  of  their  admission  to  the  academy,  &c. 
It  is  to  the  date  of  appointment  and  not  to  date  of  adnussion  that  the 
qoalitication  as  to  residence  (Sec.  1315,  Rev.  Sts.)  i-efers.  Thus  held, 
that  a  change  of  residence  1)V  a  father  would  not  affect  the  apix)int- 
n»entof  his  minor  son,  legally  made  prior  to  the  change  of  residence.* 
«,  288,  303,  Fefyrwtry,  1^91. 

860.  Assuming  that  an  emancipated  urinor  is  so  far  sui  jurin  that  he  can 
acquire  and  change  domicil  like  a  ]x?rson  of  full  age,  the  same  rule  of 
tntenti/m  applies  to  determine  the  question  of  domicil  in  his  case  as  in 
any  other — there  must  be  an  antniuM  mane/uH,     So  where  an  alleged 
emancipated  minor  took  up  a  so-called  residence  in  a  congressional  dis- 
trict other  than  that  of  his  father's  habitation,  which  residence  was 
intended  to  be  merely  temporary  and  was  resorted  to  for  the  solo  pur- 
pose of  securing  an  appointment  as  cadet  from  that  district,  fo/(/  that 
such  supposed  emancipation  and  protended  change  of  domicil  could 
liave  no  legal  effect  in  qualifying  the  party  for  such  an  appointment 
under  Sec.  1315,  Rev.  Sts.     Lvi,  473,  Amjuxt,  ISSH, 

851.  A  party  was  duly  nominated  and  apix)inted  as  a  cadet  for  a  cer- 
tain congressional  district  one  year  in  advance  agreeably  to  Sees.  1815 

»8ee  13  Opins.  At.  Gen.,  130. 
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and  1317,  Rev.  Sts.  Later,  another  party  was,  by  the  same  member  of 
Congress,  nominated  for  a jt>?'t?i;^i^waZ  appointment, — /.  e,^  an  appoint- 
ment in  the  event  of  the  regular  nominee  being  found  disqualified  or 
failing  to  pass  the  examination, — and  was  appointed  accordingl3\  Sub- 
sequently, the  regular  nominee  having  resigned  his  appointment,  a 
third  person  was  nominated  in  his  stead  by  the  same  member,  and 
(under  Sec.  1317,  Rev.  Sts.)  appointed  to  fill  the  vacancy.  Held  ih2X 
this  appointment  was  a  valid  one,  and  that  the  provisional  appointee 
had  no  legal  claim  to  have  received  the  same.  The  statute  law  does  not 
recognize  such  "provisional"  appointments;  the  same  being  resorted 
to  in  the  practice  of  the  War  Department,  as  a  matter  of  convenience, 
in  order  that  there  may  be  a  person  at  hand  to  take  the  place  of  a  reg- 
ular nominee  who  may  fail  at  the  last  moment,  and  the  emban*assment 
of  a  vacancy  occurring  at  that  time  be  thus  as  far  as  possible  avoided. 
The  provisional  appointee,  or  '^alternate,"  was  not  entitled  to  be  sub- 
stituted for  the  regular  appointee  on  his  resignation,  and  not  having 
been  so  substituted,  but  another  person  having  been  selected,  he 
remained  with  precisely  the  claim  which  he  had  originally,  viz.^  to 
present  himself  for  examination  and  appointment  in  case  the  i*egular 
nominee  was  not  accepted,  the  only  diflference  being  that  the  regular 
nominee  had  meanwhile  been  changed.     XLII,  162,  Febniary^  1S79. 

652.  Sec.  1318,  Rev.  Sts.,  prescribes  that  appointees  to  the  Military 
Academy  shall  be  admitted  only  between  the  ages  of  17  and  22  years. 
The  academic  year  begins  on  September  1.  Therefore  /^</ that  an 
appointee  who  would  not  be  seventeen  until  the  preceding  August 
could,  without  a  violation  of  the  statute  cited,  be  permitted  to  take  the 
June  examination,  and  if  found  qualified,  to  remain  at  the  academy  at 
his  own  expense  until  of  lawful  age  to  be  admitted.  Card  3886, 
Fehnuiry,  1898. 

653.  Where  a  regular  appointee  as  cadet,  having  resigned,  was  again 
nominated  to  fill  his  own  vacancy,  the  same  not  having  meanwhile  been 
filled  by  the  appointment  of  another,  held  that  the  President  was 
empowered,  under  Sec.  1317,  Rev.  Sts.,  to  re-appoint  him.  XXXI, 
195,  February,  1871, 

654.  Cadets  are  amenable  to  trial  by  court-martial  for  violations  of 
the  Regulations  of  the  Academy,  as  "conduct  to  the  prejudice  of  good 
order  and  military  discipline."^  XXXVI,  129,  December^  ^87^,;  61, 
370,  Stptemher,  1893. 

655.  In  view  of  the  provisions  of  Sec.  1325,  Rev.  Sts.,  lidd  that  the 

^  In  this  connection  may  be  noted  the  opinion  of  the  Solicitor  Greneral  (15  Opiiis. 
At.  (Ten.,  (vU)  that,  except  for  the  offence  of  hazing,  specially  made  punishable  by 
the  act  of  June  28,  1874,  cadets  of  the  Nmxd  Academy  are  not  mbjed  to  trial  by  court 
martial.  That  cadets  of  the  Military  Academy  are  a  part  of  the  army,  see  Sec  1094, 
Rev.  Sts. 
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President  would  not  be  empowered  to  reappoint  a  cadet,  discharged 
as  deficient  in  either  conduct  or  studies,  except  upon  the  recommenda- 
tion of  the  Academic  Board.  XLIII,  372,  J^dy,  18S0;  Card  3796, 
January^  1808. 

HM.  The  Superintendent  of  the  Military  Academy  can  have  no 
power,  by  virtue  of  a  regulation  of  the  academy,  to  try  and  punish  a 
cadet  for  a  militar}'  offence  for  which,  under  the  articles  of  war,  he  is 
amenable  to  trial  by  court-martial.  A  regulation  assuming  to  confer 
upon  him  such  power  would  be  in  contravention  of  kw  and  inopeni- 
tive.  Otherwise  of  a  regulation  which  merely  authorized  a  measure 
of  school  discipline.  So,  where  a  c*adet,  on  arraignment  for  a  military 
offence,  pleaded  in  bar  that  he  had  alread}',  for  the  same  offence,  l)een 
punished  by  reduction  from  cadet  officer  to  cadet  private,  under  jmr. 
lOT,  Academy  Regulations,  held  that,  regai*ding  such  reduction  as  a 
form  of  school  discipline  onl}-,  the  plea  was  properly  overruled  by  the 
court.    61,  373,  September,  189S. 

857.  A  cadet  applied  to  have  his  name  changed  on  the  Register  of 
the  Military  Academy.  Held  that  the  Seci*etary  of  War  would  not 
be  empowered  to  change  the  name  as  such,  though  he  might  make  a 
new  contract  with  the  cadet  in  the  new  name.  But  adxtised,  aj9  the 
preferable  mode  of  proceeding,  that  the  cadet  first  procure  the  name 
to  be  changed  in  the  mode  prescribed  by  the  statutes  of  his  own  State, 
ifter  which  the  register  would  of  course  be  made  to  cori-espond. 
«,  126,  June,  1888. 

858.  Held  that  naval  cadets,  not  having  been  commissioned  officers, 
could  not,  upon  afterwards  becoming  lieutenants  in  the  anny,  com- 
pute, for  i*elativc  rank,  their  pericxi  of  sei-vice  as  such  cadets.  26,  214, 
hne.  1888. 

CAPTTIEED  PEOPEETT. 

859.  It  is  a  general  principle  that  captured  property  of  an  enemy 
with  whom  we  are  at  war  accrues  to  the  United  States.  The  applica- 
tion however  of  this  principle  during  the  late  civil  war  was  affected  by 
tbe  operation  of  certain  acts  of  Congress.  Personal  property,  indeed, 
of  the  Confederate  States,  or  of  one  of  them,  became  on  capture  by  the 
Federal  forces,  the  property  ju?*e  helll  of  the  United  States.  So  the 
Me  to  their  real  estate,  occupied  by  the  U.  S.  Anny  at  some  period  of 
the  war  and  held  till  its  end,  was  completed  in  the  United  Stat(»s  hy  the 
subjection  and  dissolution  of  the  hostih*  government,  and  lM»ranie  i)u})- 
"<^  property,  subject  to  the  disj)osition  of  Congress.  Hut  real  estate 
w  individual  enemies  (including  private  corporations),  while  su})ject 

t»  ^  sold,  &c.,  under  the  act  of  July  2,  liS04,  could  not  in  general 
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become  vested  in  the  United  States  except  through  the  judgment  of  a 
competent  court  confiscating  the  same  upon  proceedings  instituted 
under  the  act  of  July  17,  1862.  As  to  the  pereonal  property  of  indi- 
viduals, this  (though  in  some  instances  made  the  subject  of  pix>ceedings 
for  confiscation)  was  mostly  disposed  of  by  and  under  the  act  of  March 
12,  1863,  known  as  the  ''Captured  and  Abandoned  Property  Act," 
by  which  such  property  (except  munitions  of  war  and  other  material 
used  or  intended  to  be  used  in  prosecuting  the  war  against  the  United 
States,  and  which  were  of  course  subject  to  seizure  by  the  army  and 
became  on  capture  the  property  of  the  United  States)  was  required 
to  be  collected,  sold,  and  the  proceeds  paid  into  the  Treasury,  subject 
to  the  claims  therefor  of  parties  who  should  establish  their  ownership 
of  the  property  and  the  fact  that  they  had  not  "given  aid  or  comfort 
to  the  rebellion."^  X7III,  511,  F^uary,  1866;  XIX,  162,  Novem- 
her,  1865;  XXIII,  90,  Jidy,  1866;  XXVI,  160,  Nm^ember,  1867; 
XXVIII,  610,  May,  1869;  XXIX,  6,  364,  Jum  and  October,  1869; 
XLII,  640,  March,  1880;  XLIII,  164,  January,  1880. 

660.  ITeld  that  the  property  of  enemies,  captured  jure  belli  in  a  civil 
war,  did  not  belong  to  the  class  of  property  indicated  in  Ail.  V  of  the 
Amendments  to  the  Constitution,  the  taking  of  which  ''for  public  use 
without  just  compensation"  is  prohibited.     XXX,  231,  April,  1870. 

661.  The  owner  of  property  captured  jure  belli  is  not  entitled  to 
recover  its  value  under  the  provisions  of  Sec.  3483,  Rev.  Sts.,  as 
being  propert}'  impressed  in  the  military  service.*  XXXVIII,  476, 
Fchruary,  1877. 

662.  A  loyal  owner  of  property  captured  by  the  enemy  during  the 
civil  Avar,  and  afterwards  recaptured  by  the  Federal  forces,  may  have 
the  same  turned  over  to  him  by  executive  authority,  where  clearly 
identified  as  belonging  to  him,  and  should  in  geneml  be  allowed  to 
receive  it  free  from  any  charge  in  the  nature  of  salvage.*  1, 424,  428, 
456,  Xoveniher  and  December,  1862;  XI,  266,  December,  186^;  XX, 
485,  2[arch,  1866. 

663.  Held  that  a  civilian  into  whose  hands  had  come,  at  the  end  of 
the  civil  war,  certain  captured  personal  property  of  the  enemy,  was 
not  entitled  to  convert  it  to  his  own  use,  or  to  demand  compensation 

^  See  under  this  paragraph,  United  States  r.  Padelford,  9  Wallace,  631,  538;  United 
States  v.  Klein,  13  u/.,  128,  136;  United  States  v,  Huckabee,  16  id.,  414;  Haycnift  v. 
United  States,  22  id.,  81;  I^mart'.  Browne,  2  Otto,  187;  William8t>.  Broffy,  6t<i.,  176, 
188;  Young  r.  United  States,  7  id.,  39,  60;  Ford  r.  Sui^t,  wi.,  594;  Dow  v.  Johnson. 
10  id.,  158;  I'orte  v.  United  States,  Devereux  (Ct.  Cls.),  109;  Winchester  r.  United 
Staten,  14  Ct.  Cls.,  l.'J;  United  States  r.  A  Tract  of  Land,  1  Woods,  475;  Atidnson  r. 
Central  (4a.  Mfg.  Co.,  58  Ga.,  227. 

^Ah  to  the  distinction  between  capture  and  impressment,  see  11  Opins.  At.  Gen.,  378. 

'See  Wilson  r.  United  States,  4,  Ct.  Cls.  559. 
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as  a  condition  of  it8  surrender  to  the  I'.  8.  authorities.     XXI,  47l>, 
s/j/Wf,  1S6€. 

8M.  Sec.  218,  Rev.  Sts.,  in  requiring  the  Seeretarj^  of  War  to  collect, 
&c..  *'all  8ucb  flags,  standards  and  colors  as  are  taken  by  the  army 
from  the  enemies  of  the  United  States,"  is  In^lieved  to  have  reference 
to  the  flags  of  the  enemy.  So  advised,  that  a  flag  of  a  Massachusetts 
repment,  captured  by  the  enemy,  and  retaken  at  the  end  of  the  war 
at  Richmond,  was  not  to  be  considered  as  one  of  the  class  placed  by 
the  statute  under  the  charge  of  the  Secretary  of  War,  and  might 
therefore  properly  be  returned  to  the  State  or  the  regiment,  if  origi- 
nally belonging  to  or  furnished  by  the  same.  Otherwise,  if  furnished 
by  the  United  States:  in  such  case  the  flag  is  pi*operty  of  the  United 
States  disposable  only  by  Congress.     58,  119,  Fthnumj^  180 J. 

885.  Sec.  5586,  Rev.  Sts.,  authorizes  the  delivery  to  the  Smithsonian 
Institution  of  certain  kinds  of  property,  to  l>e  delivered  to  such  per- 
WDjias  may  be  authorized  by  the  Ik)ard  of  Regents  to  receive  the  same. 
Tpon  a  request  from  the  secretary  of  the  institution  that  a  small 
Spanish  cannon  captured  in  the  trenches  l>efore  Santiago,  Cuba,  by 
r.  S.  volunteers  and  brought  by  them  to  Washington,  D.  C,  be 
Assigned  to  the  U.  S.  Museum  at  the  institution,  held^  that  the  provi- 
sionsof  Sec.  5586  did  not  apply  to  the  property  named;  that  the  same 
l^ing  public  military  stores  c*aptured  from  the  enemy  was  property  of 
the  United  States,  and  that  the  power  to  dispose  of  all  projx^rty  of  the 
United  States  was  exclusively  vested  b}-  the  Constitution  in  Congress. 
Card  5033,  S^ptt^mher,  1H9S. " 

888.  All  property  captured  from  the  cnoniy  })econies  the  property 
^f  the  United  States  subject  to  disposition  hy  Congress.  Where  it 
'lures  to  the  lienefit  of  individuals  it  is  in  conseciueiue  of  a  gnint  by 
ingress.  But  there  is  no  act  of  Congress  which  extends  to  members 
^f  the  army,  regular  or  volunteer,  the  right  to  share  in  prize  money 
faulting  from  captures  by  the  navy  of  public  or  private  vessels  of 

f    ^e  enemy,  though  the  army  may  have  aid(»d  in  the  operations  which 

!    '^  to  the  capture.     Card  525(»,  X(n'*)iibiy\  lSt)8. 

CEETIPICATE  OF  MERIT. 

867.  IltUL  under  Sec.  1216,  construed  in  connection  with  Sec.  12S5, 

Bev.  Sts.,  that  the  President  was  authorized  to  grant  a  <*ertiticate  of 

merit  only  to  a  soldier  Iwlonging  at  the  time  of  the  grant  to  a  regiment 

of  the  army;  that  he  was  not  empowered  to  grant  such  a  eertiricate  to 

a  discharged  soldier  and  civilian,  on  a<*<'ount  of  services  rendered  wliile 

he  was  a  soldier.'     XLI,  168,  April,  iS?S, 

*.See,  to  a  sfdmilar  effetrt,  the  opinion  of  the  Attorney  (ienenil  in  10  Opins.,  H;  al5?o 
hfr*  efu^jeequeut  i}.  O.  28,  Udqrs.  of  Army,  1878. 
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668.  Ileld^  under  Sec.  1216,  Rev.  SU.,  as  amended  by  the  act  of 
Feb.  9,  1891,  c.  122,  a8  follows:  1.  A  certificate  of  merit  may  now  be 
granted  to  "'any  enlisted  man  of  the  army,^  noncommissioned  officer 
as  well  as  private.'  2.  It  may  be  granted  for  distinguished  conduct 
prior  to  the  date  of  the  act  of  February  9,  1891,  as  well  as  since.' 
3.  The  grantee  must  l>elong  to  a  regiment.  4.  While  the  recommen- 
dation of  the  regimental  (*ommandor  is  necessary,  this  I'ecomniendt- 
tion  may  ]>c  Imsed  upon  any  fact  or  facts  deemed  by  him  to  justify  it, 
such  as  the  recommendation  of  the  company  commander,  or  any  other 
officer  (whether  of  the  regiment  or  not)  cognizant  of  the  circum- 
stances of  the  case,  or  upon  any  other  authentic  information  brought 
to  his  (the  regimental  commander's)  knowledge.  5.  That  thedeclan- 
tion  of  A.  R.  177  (197  of  1001),  that  the  recommendation  •*  must  originate 
with  an  eye  witness,''  is  an  interpolation  not  authorized  nor  called  for 
by  the  original  statute  (Sec.  1216,  Rev.  Sts.),  or  by  the  recent  amend- 
ment of  1891,  and  an  instance  of  qxuv^i  legislation  unwarranted  in  in 
army  regulation.     47,  152,  J/r/y,  1S91, 

669.  Sec.  1216,  Rev.  Sts.,  as  amended  by  the  act  of  March  29, 1892 
(27  Stats.,  12),  provides  '^that  when  any  enlisted  man  of  the  army 
shall  have  distinguished  himself  in  the  service  the  President  may,  at 
the  recommendation  of  the  commanding  officer  of  the  r^ment  or  the 
chief  of  the  corps  to  which  such  enlisted  man  belongs,  grant  him  a 
certificate  of  merit."  Ileld^  that  a  retired  enlisted  man  is  an  ** enlisted 
man  of  the  army '"  within  the  meaning  of  this  statute  and  therefore 
eligible  for  a  certificate  of  merit.  The  recommendation  required 
should  come  from  the  commanding  officer  of  the  regiment  or  the  chief 
of  the  corps  to  which  such  enlisted  man  belonged.  Card  8445,  Jmm% 
1900. 

670.  The  law  provides  that  a  certificate  of  merit  may  be  given  to 
any  enlisted  man  Avho  '*  shall  distinguish  himself  in  the  service."  Tto 
is  not  limited  to  distinguished  sen'ice  in  battle.  Ileld^  therefore,  where 
an  enlisted  man  distinguishe<l  himself  b\'  the  part  he  took  in  subduing 
a  fire  Avhich  threatened  to  destroy  public  property,  that  he  could 
legally  Vh*  given  a  certificate  of  merit  for  such  service.  Card  4108, 
JA/ //,  ISOS. 

671.  The  pay  of  general  service  clerks  and  messengers  is  ^xed  by 
the  act  of  Julv  2iK  1886.     While  this  statute  restricted  them  toce^ 


» III  H^'ll  r.  r.  S.,  2S  C^t.  Cli*.,  462,  it  was  held  that  a  soldier,  to  whom,  wheo  i 
t)er  of  an  infantry  regiment,  had  i)een  ^rante<l  a  ivrtificate  of  merit,  was  entitled  to 
itmtinuv  to  recviVo  the  additional  i>ay  after  re-enlisting  in  the  "geneimi  meflKDgtf 
Ht'rvict'. " 

^S^»  McNaniara  r.  V.  8..  2S  Ct.  Cls.,  416,  where  it  is  held  that  the  act  of  IW).  9 
1891,  is  retn>ai>tivt*,  and  entitles  the  benefieiar\*  to  the  additional  pay  from  thedati 
of  the  j*ervice  for  which  the  cvrtiticate  wa8  awardeil. 
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tain  par  as  such  clerkn  and  mefi$scnger»,  it  left  unaffected  their  rig'lits 
a8  enlisted  men  under  Sec.  1285,  Rev.  Sts.,  as  amended  by  the  act  of 
Febraar}'  9,  1891,  by  which  all  enlisted  men  who  have  received  certi- 
ficates of  merit  are  entitled  to  ^^  additional  pay"  at  the  i*at<».  of  two  dol- 
lars per  month.  This  ^^ additional  pay"  is  a  riiere  j^ratuity  and  not 
pay,  &c.,  in  the  sense  of  the  above  act  of  1886,  8ucl\  i>ay,  &c.,  l>oing 
compensation  for  services  rendered.  Ileldy  therefore,  that  a  genenil 
service  clerk  or  messenger,  being  an  enlisted  man,  is  entitled,  when 
holding  a  certificate  of  merit,  to  the  monthly  merit  pay,  calculated 
from  the  date  of  the  service  for  which  he  received  his  certificate.  59, 
347,  May,  1893. 

CE88I0H  OF  JTJBI8DICTI0H. 

•72.  Jurisdiction  over  territory  in  a  State  may  be  acquired  by  the 
Fnited  States,  under  the  l7th  clause  of  Sec.  8  of  Article  1  of  the 
Constitution,  by  the  purchase  of  such  territory',  with  the  consent  of 
tie  State,  '*for  the  erection  of  forts,  magazines,  ai-senals,  doi*kyai*ds, 
*nd  other  needful  buildings."  The  Constitution  gives  Congress  the 
power  of  exercising  exclusive  legislation  over  such  place,  and  this  is 
ield  to  mean  exclusive  jurisdiction.  The  State's  consent  to  the  pur- 
chase for  any  one  of  these  constitutional  purposes  invests  the  United 
Slates  with  exclusive  jurisdiction,  and  the  State  can  not,  even  by  the 
express  language  of  its  legislation,  reser\'e  to  itself  any  imrt  of  this 
jurisdiction.  (The  I'eservation  of  the  right  of  sending  process  for 
oinses  of  action  arising  outside  such  territory  is  not  held  to  be  an 
actual  reser\'ation  of  a  part  of  the  exclusive  jurisdiction  intended  to 
devested  in  the  United  States.)  But  it  would  seem  that  this  is  only 
true  when  the  purchase  is  for  one  of  the  constitutional  purposes.  By 
correct  construction,  ^' other  needful  buildings"  would  mean  buildings 
of  the  same  character  as  those  specified — buildings  intended  for  mili- 
tary or  defensive  puiposes.  A  more  comprehensive  meaning  has, 
indeed,  been  sometimes  given  to  the  expression,  but  no  justification  for 
8nch  construction  is  .found.  In  Pincknev's  draft  of  a  constitution 
there  was  this  clause:  **To  provide  such  dockyards  and  arsenals,  and 
erect  such  fortifications,  as  may  he  7ux'essanj  firr  the  Ignited  States, 
and  to  exercise  exclusive  jurisdiction  therein."  (This  draft  Avas  sub- 
mitted May  29,  1787.) 

There  was  no  corresponding  provision  in  the  Constitution  re|x>rte(l 
t>y  the  committee  of  detail  (August  G),  l)ut  the  committee  of  eleven,  by 
report  of  September  5,  recommended  the  adoption  of  tht»  clause  as  it 
W)w reads,  except  that  it  did  not  have  the  words  ''by  the  consent  of 

the lejrislature  of  the  State."     In  the  debate  on  the  pr<)|)osition,  ''Mr. 
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Gerry  contended  that  this  power  might  be  made  use  of  to  enslave  ai 
particular  State  by  buying  up  its  territor}\  and  that  the  sfrtm<fhof 
pi^ojMfHed  would  be  a  means  of  awing  the  State  into  an  imdue  obec 
ence  to  the  general  government.  Mr.  King  himself  thought  tl 
provision  unnecessary*,  the  power  l>eing  already  involved;  but  wou 
move  to  insert,  after  the  word  'purchased/  the  words,  'by  the  conse 
of  the  legislature  of  the  State.'  This  would  certainly  make  the  pow< 
safe."     (5  Elliot's  Debates,  511.) 

And  in  the  Federalist  (No.  43)  it  is  remarked:  "Nor  would  it  I 
proper  for  the  places  on  which  the  security  of  the  entire  Union  mi 
depend  to  be  in  any  degree  dependent  on  a  oarticular  member  of  it 

So  Story  remarks  (Sec.  1224): 

"The  other  part  of  the  power,  giving  exclusive  legislation  ovc 
places  ceded  for  the  erection  of  forts,  magazines,  &c.,  seems  sti 
more  necessary  for  the  public  convenience  and  safet}'.  The  pubii 
money  expended  on  such  places,  and  the  public  property  deposits 
in  them,  and  the  nature  of  the  military  duties  which  may  be  reqoira 
there,  all  demand  that  they  should  be  exempted  from  State  authority 
In  truth,  it  would  l)e  wholly  improper  that  places  on  which  the  secor 
ity  of  the  entire  Union  may  depend  should  be  subjected  to  the  cootroi 
of  Uny  meml>er  of  it.  The  power,  indeed,  is  wholly  unexceptionable 
since  it  can  only  be  exercised  at  the  will  of  the  State;  and  therefore  i 
is  placed  beyond  all  reasonable  scruple.  Yet,  it  did  not  escape  withoal 
the  scnitinizing  jealousy  of  the  opponents  of  the  Constitution,  anC 
was  denounced  as  dangerous  to  State  sovereignty.''^ 

And,  as  observed  by  Judge  Seaman  {In  re  Kelly,  71  Fed.  Rep^: 
545,  5411): 

*'Thc  rule  thus  stated,  whereby  legislative  consent  operates  as  I 
complete  cession,  is  applicable  only  to  objects  which  are  specified  i! 
the  alK)ve  provision,  and  can  not  be  held  to  so  operate.  Ipso  facto^  foi 
objects  not  expressly  included  therein.  Whether  it  rests  in  the  <fe 
cretion  of  Coin/ress  to  extend  the  provision  to  objects  not  specificaO] 
enumerated,  although  for  national  purposes,  upon  declaration  as* need 
ful  l)uildings,'  and  thereby  secure  exclusive  jurisdiction,  is  an  inquir] 
not  presented  by  this  legislation  (see  114  l^.  S.,  541);  and  I  think! 
can  not  ))e  assumed  by  way  of  argument  that  such  power  is  beyoiH 
question.'' 

In  New  Orleans  r.  U.  S.,  10  Pet.,  002,  737,  the  opinion  of  the  Supr«n 
Court  is  expressed  by  Mr.  Justice  McLean,  without  dissent,  I 
follows : 

"Special  provision  is  made  in  the  Constitution  for  the  cession  < 
jurisdiction  from  the  States  over  places  where  the  Federal  gover 
ment  shall  establish  forts  or  other  military  works.     And  it  is  only 
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these  places,  or  in  the  Territories  of  the  Tnited  States,  where  it  can 
exercise  a  general  jurisdiction."' 

And,  in  V.  S.  v.  Bevans,  8  Wheat.,  33*>,  8iHJ,  the  claim  wasur^d 
thatthe  words  *' other  plai'e"'  would  include  a  ship  of  war  of  the  United 
States  lying  at  anchor  in  Boston  Harlnir,  and  bring  it  within  the  statute 
defining  murder  committed  '*  within  any  fort,  arsenal,  dockyard,  maga- 
zine, or  in  any  other  place  or  district  of  country  under  the  sole  juris- 
diction of  the  United  States ;'"  but  it  was  stated  by  the  court,  through 
Chief  Justice  Marshall,  that  ''the  construction  seems  irresistible  that 
by  the  words  'other  place'  was  intended  another  phwe  of  a  similar 
character  with  those  previously  enumerated  ;*"  that  '*  the  context  shows 
the  mind  of  the  legislature  to  have  been  tixed  on  territorial  objects  of 
asimilar  character."     (See,  also.  The  Federalist,  No.  43,  b}-  Madison.) 
Sec.  355,  Rev.  Sts.,  prescribes  that  no  public  money  shall  V>e  expended 
npon  any  site  or  land  purchased  by  the  United  States  for  the  piu-poses 
of  erecting  thereon  any  armory,  arsenal,  fort,  fortification,  nav^'-yard, 
cu8tom-hou»«^  light-house,  or  other  building,  of  any  kind  whatever, 
until  the    ♦     ♦     ♦    consent  of  the  legislature  of  the  State  in  which 
the  land  or  site  may  be  to  such  purchase  has  l>een  given.    This  section 
is  in  part  based  on  the  clause  of  the  Constitution  referred  to,  and  in 
part  not.     The  consent  of  the  State  to  a  purchase,  given  in  order  to 
atisfy  the  requirement  of  this  section,  would  invest  the  United  States 
with  exclusive  jurisdiction,  if  the  purchase  be  for  one  of  the  Constitu- 
tional purposes;  but  the  section  provides  for  other  purposes  also,  and 
u  to  these  it  would  seem  that  a  simple  consent  to  the  purchase  (assum- 
ing that  such  consent,  being  for  a  purpose  not  falling  under  the  clause 
of  the  Constitution,  amounts  to  a  cession  of  jurisdiction)  avouUI  only 
cany  with  it  so  much  jurisdiction  as  would  )h»  necessary  for  the  pur- 
pose of  the  purchase.     Probably  this  would  be  held  to  be  concurrent 
jurisdiction.     Taking  into  considemtion  the  fact  that  States  cannot, 
under  anv  circumstances,  interfere  with  the  instrumcnt4ilities  of  the 
Government  of   the  United    States,   it    may,   indcuHl,   be  questioned 
whether,  even  under  this  view,  unnecessary  precautions  have  not  ))(»en 
token  in  regard  to  the  acquisition  of  jurisdiction;  and.  c(»rtainly,  it 
cannot  be  presumed  that  a  State  intends  to  part  with  more  of   its 
^vereignty  than  is  necessary.     A  conjsent  to  the  purchase,  under  Sec. 
355,  Rev.  Sts.,  if  the  purchase  be  for  other  than  one  of  the  purposes 
descril)ed  in  the  clause  of  the  Constitution,  may,  theiefore.  ])v  juconi- 
aanied  with  any  limitations  not  interfering  with  an  instrumentality  of 
he  Government  of  the  United  St4it(»s. 

The  most  common  way  of  acquiring  jurisdiction,  however,  is  hy  the 
late's  expressly  ceding  it  to  the  United  Stat(»s.  In  sueli  ease  the  State 
lay  make  similar  limitations,  and  this  even  if  the  place  ))e  used  ))y  the 
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United  States  for  one  of  the  purposes  mentioned  in  the  clause  of  tl 
Constitution.  To  bring  the  c*ase  under  the  eiause  there  must  be 
purchase  with  consent.*     Card  li*53,  Deceniher^  1896. 

673.  The  mere  fact  of  \Xa  lieing  the  oxciut  of  land  situated  within 
State  does  not  entitle  ihe  United  States  to  exercise  exditsive  jurisdi 
tion  over  the  same  or  of  offences  committed  thereon,*  nor  does  the  fai 
that  the  land  has  been  duly  reserved  for  military  purposes  confer  sac 
authority.'  Where  the  United  States  is  the  proprietor  of  the  landi 
the  time  of  the  admission  of  the  State,  it  may  obtain  such  exclusiv 
jurisdiction,  by  expressh'  reser\'ing  the  same  to  itself  in  the  act  o 
admission.  Where  this  has  not  been  done,  or  where  the  land  has  beei 
purcha.sed  or  otherwise  acquired  by  the  United  States  subsequently  U 
the  admission  of  the  State,  exclusive  jurisdiction  over  the  same  can  be 
vested  in  the  United  States  only  by  an  act  of  cetmlon  of  such  jurisdic- 
tion on  the  part  of  the  State,  or  by  the  Staters  giving  its  cotiseiit  to  the 
"  purchase"  by  the  United  States.  See  the  terms  of  the  provision  of 
clause  17,  sec.  8,  Art.  I,  of  the  Constitution.*  A  mere  consent  by  a  State, 
through  its  legislature,  to  the  **  purchase  "  by  the  United  States  of  Isnd 
within  its  limits  for  any  purpose  covered  by  the  clause  of  the  Consti- 
tution cited  is  as  operative  for  the  purpose  of  vesting  the  exclusive 
jurisdiction  as  is  an  express  cession  of  the  same.*  XLII,  514,  hiii 
March,  1880;  XLIII,  234,  February,  1880. 

674.  Where  a  State  statute,  in  consenting  to  the  purchase  by  the 
United  States  of  land  within  the  State  and  ceding  to  the  United  StiM 
jurisdiction  over  the  same,  added  that  such  jurisdiction  should  be  exer- 
cised ^'concurrently  with^^  the  State,  held  that  this  qualification mfl 
subject  to  the  objection  that  it  amounted  to  more  than  the  mere  reser 
vation  (not  unf  requent)  of  the  right  to  serve  upon  the  land  legal  profr 
ess  for  acts  done  and  crimes  committed  outside  of  the  same,  and  shooU 


» See  VoTt  I^eavenworth  R.  R.  Co.  r.  Lowe,  114  U.  S.,  525,  539;  Chicago  and 
Rv.  Co.  r.  Mt<;iinn,  114  V.  S.,  542;  Benson  r.  U.  S.,  146  U.  S.,  325,  331;  In  re  Keflj, 
71*  Feci.  Rep.,  545;  In  re  Udd,  74  Fetl.  Rep.,  31. 

»Unite<l  States  r.  Stahl,  1  Woolworth,  192,  and  McCahon,  206;  Er  parte  Sloan^^ 
Sawyer,  :^30, 3:31, 3,32;  Clay  r.  State,  4  Kam*.,  49.  Much  lew  does  the  mere  fartof  rt 
beinj?  the  orcinxnit  of  the  land  jjive  it  thin  authority — as  where  it  occupies  landtfi 
camp.     rnite<l  Sti  t  h  r.  Tiemey,  1  Bond,  571. 

'  Set»  the  iirHt  three  c&m.^  cite<I  in  la^t  note.  The  fact  that  the  person  against  whoi 
the  offence  lia.*?  l>een  oommitttHl — as  the  i>erson  killed  in  a  case  of  alleged  morder- 
in  an  employt^e  of  the  Cniteii  States,  adds  nothing  to  its  juris<lictional  authority.  18 
ixirfe  Sloan,  iftipni. 

*That  the  term  ''exclusive  lejrislation,"  einployeti  in  the  Constitution,  isequivi 
lent  to  exchisive  jurisdiction,  or  rather  that  exclusive  jurisdiction  is  a  neoeotf 
incident  of  exclii?«ive  lt»gi'**lation,  seiMiOpins.  At.  Gen.,  577,  578;  United  States r. Go 
nell,  2  Ma.*^)!!,  6();  Kr  parte  Sloan,  4  Sawver,  330. 

*Si»e  Uniteti  States  v.  Cornell,  2  Mason*  <>():  6  Opins.  At.  Gen.,  577,  578;  7  id,,  6S 
629 ;  8  /(/. ,  30, 104, 387.  A  State  may  give  such  i^onsent  by  a  single  ^neral  act,  promt 
ive  in  terms,  and  covering  all  casii  of  future  purchases  by  the  L  nited  States.  a& 
for  example,  the  act  of  the  legislature  of  Texas  of  April  4,  1871,  remarked  apoa 
the  opinion  of  the  Attorney  General  of  April  10,  1878  (15  Opins.,  480). 
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appointments  it  is  the  duty  of  the  President  to  appoint  only  such  per- 
S4)ns  as  comply  with  the  provisions  of  the  Statute,  and  the  decision  of 
-Ue  Kepresentative  in  the  matter  does  not  relieve  him  from  this  duty. 
Card  6615,  Ju?ie,  1899. 

6tt.  The  State  of  Ohio  having  l>een  re-districted  by  an  act  of  its 
legislature,  hetd^ — 1,  That  the  cadets  now  at  the  Military  Academy 
ci.ppointed  from  congressional  districts  of    Ohio,  should,   where  the 
Tiumbers  of  their  districts  had  l>een  changed,  Iw  credited  to  the  new 
districts,  .so  as  to  appear  on  the  list  as  representing  the  districts  now 
actually  including  the  towns,  &c.,  which  were  their  places  of  resi- 
dence when  appointed:  2,  That  existing  conditional  appointments  made 
under  Sec.  1317,  Rev.  Sts.,  providing  that  such  api>ointmcnts  shall  be 
made  one  year  in  advance  of  admission  to  the  Academy,  and  which 
accordingly  had  been  made  prior  to  the  re-districting,  weiv  valid  and 
should  stand;  the  appointees  Ijeing  deemed  entSthd  to  admission  at 
the  designated  time,  subject  to  the  prescril)ed  conditions:    3,  That 
hiture  appointments  should  be  made  according  to  the  district^  as  newl}'' 
Ciitablished  and  numbered;  any  increased  delay  that  might  thus  be 
caused  in  the  falling  in  of  vacancies  for  appointments  for  particular 
districts  being  but  a  necessary  result  of  the  new  legislation.     XXXIX, 
515,  June^  1878. 

648.  Sec.  1317,  Rev.  Sts.,  prescribes  that  cadets  shall  ))e  appointed 
one  year  in  advance  of  the  time  of  their  admission  to  the  aaidemy,  &c. 
It  is  to  the  date  of  appointment  and  not  to  date  of  admission  that  the 
qualification  as  to  residence  (Sec.  1315,  Rev.  Sts.)  refers.  Thus  held^ 
tbt  a  change  of  residence  by  a  father  would  not  affect  the  apix)int- 
Dientof  his  minor  son,  legally  made  prior  to  the  change  of  residence.* 
«,  288,  303,  FSruary,  1891. 

850.  Assuming  that  an  emancipated  minor  is  so  far  sidjurln  that  he  can 
•cquire  and  change  do'micil  like  a  ]>crson  of  full  age,  tin*  same  rule  of 
^fitentioii  applies  to  determine  the  question  of  domicil  in  his  case  as  in 
*ny  other — there  must  he  an  an  iff i  km  fimneiuU.  So  wlu^re  an  alleged 
^iDancipated  minor  took  up  a  so-called  residence  in  a  congressional  dis- 
trict other  than  that  of  his  fathers  ha!>itation,  whicli  residence*  was 

• 

intended  to  be  merely  temporary  and  was  resorted  to  for  tlio  sole  pur- 
PO!«of  securing  an  appointment  as  cadet  from  that  district,  Inld  that 
«ich  supposed  emancipation  and  pretended  change  of  domicil  could 
«ave  no  legal  effect  in  qualifying  the  party  for  such  an  appointment 
nnder  Sec.  1315,  Rev.  Sts.     LVI,  473,  Au<j((.sf^  1888. 

861.  A  party  was  duly  nominated  and  api)ointed  as  a  cadet  lor  a  cer- 
Wn  congressional  district  one  year  in  advance  agreeably  to  Sees.  1815 

^See  13  Opinfl.  At.  Gen.,  130. 
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&e.    XXI,  567,  July,  1866;  XXXIII,  8,  Manrh.  1872;  XXXIX,  \ 
Au</uxf^  1877;  Card  3521,  St-pteffiber,  1897. 

677.  The  law  is  settled  that  where  consent  to  purchase  has  been  jfiv< 
or  exclusive  jurisdictioji  has  been  ceded,  by  a  State  to  the  United  Stat 
as  to  land  of  the  United  States  situate  within  the  State,  the  land  is 
longer  a  part  of  the  State  in  a  politi(*al  or  legal  sense,  and  no  taxes 
poll  tax,  or  State,  county,  town,  or  8<*hool  tax,  or  other — can  legally 
imposed  upon  those  lawfully  conunorant  thereon.  XLIX,  187,  Jm 
1885. 

678.  A  cession  of  jurisdiction  hy  a  State  to  the  United  States  m 
be  qualitied  or  conditional,  and  cedes  only  so  much  as  is  specifical 
expressed.*  But  a  (xmsent  to  purchase,  as  the  term  is  intended  in  tl 
constitutional  provision  (Art.  1,  Sec.  8,  cl.  17),  conveys  the  whole  < 
an  exclusive  jurisdiction.  So,  where  a  State  legislature,  in  giving  tl 
consent  to  a  purchase  for  a  constitutional  purpose,  couples  with  it 
condition  or  qualification  inconsistent  with  the  possession  of  an  excli 
sive  jurisdiction  by  the  United  States — as  a  condition  that  the  Stil 
shall  retain  the  same  civil  and  criminal  jurisdiction  over  persons  aii 
their  property  on  the  land  that  it  has  over  other  persons  and  proper! 
in  the  State  or  shall  retain  the  right  to  tax  persons  living  on  the  kn 
and  their  property, — held  that  the  jurisdiction  is  not  such  as  is  desigoe 
by  the  Constitution,  and  (*annot  legally  be  accepted  by  the  Unite 
States.*  59,  159,  4<)8,  April  and  May,  1893;  68,  98,  DecenJber,  m 
64,  330,  April,  189^. 

679.  It  has  repeatedly  been  held,  and  is  now  regarded  as  well  settle 
law,  that  exclusive  legislation  and  exclusive  jurisdiction  mean  one  sb 
the  same  thing,  and  that  where  a  State  has  ceded  to  the  United  Stati 
the  right  of  exclusive  legislation  over  a  tract  of  land  within  the  terr 
torial  limits  of  the  State,  a  reservation  to  the  State  of  concurrent  jurii 
diction  is  valid  only  so  far  as  it  is  not  i*epugnant  to  the  exclosii 
jurisdiction  of  the  United  States.  Thus  where  the  act  of  the  legid 
ture  provided  that  '*  the  United  States  maj'  enter  upon  and  occupy  w 
land  which  may  have  l>een  or  may  be  purchased,  or  condemned,  ( 
otherwise  acquired,  and  shall  have  the  right  of  exclusive  legisIaA 
and  concurrent  jurisdiction  together  with  the  State  *  ♦  *  ov 
such  land  and  the  structures  thereon,  and  shall  hold  the  same  exeiD 
from  all  State,  county  and  nmnicipil  taxation,"*'  it  was  heldthaX  t 
only  l(»gHl  otfert  of  the  ••concurrent  jurisdiction'"  therein  reserved 
the  State  was  to  admit  of  the  service  of  civil  and  criminal  process 
the  State  uiM^n  the  lands  of  the  United  States,  and  thus  to  prevent  si 

'Si'i»  F«»rt  l>eavenworth  R.  R.  Co.  r.  Lowe,  114  U.S., 525. 
'  .Set'  8  OpiiiH.  At.  Uen..  418. 
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phees  from  becoming  a  sanctuary  for  fugitives  from  jastice.     L,  255, 
Man,  i^^y'  Card  1581,  Jtdy,  JS9'j. 

680.  The  term  *' purchase/'  as  employed  in  statutes,  has  lieen  con- 
strued as  embracing  all  the  forms  of  acquiring  title — including  condem- 
nation— except  that  by  descent.*  But  in  Kohl  r.  U.  S.,*  the  Supreme 
Court  say:  "  It  is  true  the  words  ^to  purchase'  might  be  construed  as 
including  the  power  to  acquire  l>y  condemnation,  for,  tc»chnicalh%  pur- 
chase includes  all  modes  of  acquisition  other  than  that  of  descent. 
But,  generally  in  statutes,  as  in  common  use,  the  word  is  employed 
in  a  sense  not  technical,  only  as  meaning  acquisition  by  contract 
between  the  parties,  without  governmental  interference."  In  a  case, 
therefore,  of  certain  lands  in  a  State  acquired  by  the  United  States  by 
condemnation  in  the  exercise  of  the  right  of  eminent  domain,  adt^laed 
that  a  special  act  of  cession  of  jurisdiction  be  obtained  from  the  State. 
^  474,  December,  1891. 

881.  The  term  '*  or  other  public  building  of  any  kind  whatever,''  used 
in  Sec.  355,  Rev.  Sts.,  held  to  include  the  ^"tifMervation  tmrern^'^''  for  the 
erection  of  which  in  the  Chickamauga  and  Chattanooga  National  Park 
appropriations  were  made  in  the  acls  of  August  5, 1892,  and  March  3, 
1893.  Cession  of  jurisdiction  by  the  State  is  therefore  requisite  Ijefore 
the  appropriation  can  legally  be  expended.  W,  30,  Jvne,  1893;  63,  60, 
Demftier,  1893. 

882.  The  term  "or  other  public  building,"  &c.,  as  occurring  in  Sec. 
3^,  Rev.  Sts.,  held  to  include  the  vtadnet  at  RfK'k  Island  for  the  con- 
struction of  which  appropriation  was  made  by  Congress  by  acts  of 
1889  and  189<).'  The  consent  of  the  State  of  Illinois  to  the  purchase 
of  the  site  by  the  United  States  or  cession  of  jurisdiction,  is  therefore 
''equisite  to  the  legal  expenditure  of  the  funds  appropriated.  43,  454, 
^ifrernb^r,  1890. 

883.  Sec.  355,  Rev.  Sts.,  in  prohibiting  the  expenditure  of  public 
money,  for  the  purpo.se  therein  mentioned,  liefore  th<»  (»onsent  of  the 
State  to  the  purchase  of  the  land  is  obtained,  does  not  preclude  the 
mere  purcha-^e  itself.  The  land  therefore  may  h^gally  Ik»  jmid  for,  and 
the  title  thereto  acquired,  in  thv  absence  of  such  consent.*  63,  1, 
DtcemlHT.  1893.  Neither  the  constitutional  provision  (Art.  I,  Sec.  8, 
cl.  17)  nor  the  statute  (Sec.  355,  R.  S.)  preclud(»s  the  United  States 
from  acquiring  the  title  to  the  land.     64,  330,  April.  IHOJ^. 

'TOpins.  AtGen.,114,  121;  /i:.r  ;>or^^  Ilebanl,  4  I)illon,38(),.SH4;  Burt  i.  Mcht.^.  Ins. 
Co.,  106  Maw.,  :ii6.  .^m. 

'91  U.  S..  367,  374. 

*In  7  Opinj*.  At.  Gen.,  114,  Mr.  CuHhinjr  tn*ate<l  th«»  laml  a('(|uinMl  Ijv  th<*  riiiti'il 
^tat€^  i<^r  the  uj*e  of  the  Washington  Acinednct  a.«  coming  within  th«'  i)rnvisinns  nf 

J'^d*     3o»T     liPV     {"^ti* 

*8ee  ibopinn.  At.  Gen.,  34,  39;  15  iV/.,  212,  213. 
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684.  In  view  of  the  general  rule  of  interpretation,  that  a  statute  is 
not  to  be  construed  as  retrospective  unless  its  language  clearl}'  shows 
that  it  was  so  intended,  Iield  that  a  general  statute  of  1891,  giving  the 
consent  of  the  State  of  Louisiana  to  the  purchase  by  the  United  States 
of  land  within  the  State  for  public  purposes,  was  in  effect  prospective 
and  did  not  apply  to  the  purchase  of  the  land  at  Jackson  Barracks, 
made  before  the  date  of  such  act.*  Moreover  the  Constitution  of 
Louisiana  of  1868  forbids  the  enactment  of  retrospective  laws.  XLV, 
436,  September,  1882;  L,  95,  March,  1886, 

685.  The  deficiency  appropriation  act  of  March  3,  1899,  authorized 
the  Secretary  of  War  "  in  cooperation  with  the  Floyd  Memorial  Asso- 
ciation," to  cause  to  be  erected  over  the  remains  of  Sergt.  Charles 
Floyd,  a  member  of  the  Lewis  and  Clarke  Expedition,  a  suitable  monu- 
ment near  Sioux  City,  Iowa,  and  appropriated  five  thousand  dollars 
for  the  purpose.  Held  that  the  act  did  not  authorize  or  require  the 
acquisition  by  the  United  States  of  the  land  upon  which  the  monument 
was  built;  that  it  may  be  assumed  that  Congress  intended  that  the 
monument  should  be  cared  for  by  the  association  and  that  the  United 
States  should  be  at  no  other  expense  than  that  of  the  appropriation 
for  assisting  in  its  construction.  There  is  no  statute  which  would 
prohibit  the  expenditure  of  this  particular  appropriation,  if  title  to 
the  site  be  not  acquired  by  the  United  States;  and  in  practice  appro- 
priations have  frequently  been  expended  in  works  of  improvement 
where  such  title  to  the  sites'  has  not  been  obtained,  especially  in 
improvements  of  navigable  w^aters  and  highways.  The  prohibitions 
of  Sec.  355,  Rev.  Sts.,  are  not  viewed  as  applicable  to  the  case  under 
consideration.     Card  7482,  March,  1900. 

686.  The  title  of  the  United  States  to  the  lands  at  Fort  Monroe,  as 
ceded  by  the  State  of  Virginia,  being  limited  to  the  line  of  ordinar}' 
low-water  mark,  htld  in  view  of  the  provisions  of  Sees.  355  and  4661, 
Rev.  Sts.,  that  a  cession  of  jurisdiction  over  the  necessary  soil  under 
the  water  beyond  low-water  mark  should  be  obtained  from  the  State 
before  the  appropriation,  made  by  the  act  of  August  10, 1888,  for  the 
iron  pier  to  be  constructed  at  Fort  Monroe,. be  expended.  LIU,  328, 
Ajyrll,  1887. 

687.  irM  that  the  act  of  Congress  granting  to  the  West  Shore  R.  K. 
Co.  a  right  of  way  across  a  part  of  the  military  reservation  at  West 
Point,  New  York,  did  not  operate  to  oust,  as  to  such  way,  the 
exclusive  jurisdiction  over  the  reservation  previously  ceded  by  the 
State  to  the  United  States.  It  simply  imposed  upon  the  military 
authorities  the  duty  of  not  interfering  with  the  legitimate  use  of  its 
ri^ht  by  the  milroad  company.     41,  457,  Jidy,  1890. 

'  Compare  15  Opins.  At.  Gen.,  4S0. 
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888.  Residents  on  a  militaiy  reservation  over  which  exclusive  juris- 
diction has  been  ceded  bv  the  State  to  the  United  States  are  not  enti- 
tied  to  the  use  of  the  public  schools  nor  can  they  legally  l>e  taxed  for 
their  support.  But  if  allowed  to  avail  themselves  of  such  schools,  and 
they  send  their  children  to  them,  they  cannot  avoid  paying  such  charge 
%»  the  local  authorities  may  impose  in  regulating  admissions.  Thus 
Wthat  oflScers  stationed  at  Fort  Trumbull,  Conn.,  wore  not  exempt 
horn  paying  the  fee  exacted  by  the  City  of  New  Ix)ndon  in  cases  where 
parents  elect  to  send  their  children  to  a  school  in  a  district  different 
from  that  in  which  thev  reside.     68,  348,  Xoiumhrr,  1S9J, 

889.  In  view  of  the  surrender  bv  the  State  of  New  York  to  the 
Pnited  States  of  exclusive  jurisdiction  over  David's  Island,  a  coroner 
<rf  Westchester  County,  X.  Y.,  would  not  1h>  authorized  to  hold  an 
inquest  on  the  bodies  of  pei-sons  dying  on  the  island;  })ut  adrUed  that 
8och  coroner  be  permitted  upon  the  Island  to  hold  inquests  on  the 
bodies  of  unknown  persons  found  washed  upon  its  shores  or  floating 
in  the  neighboring  waters.     36, 148,  OcUJht,  1HS9. 

880.  The  laws  of  a  State  regulating  the  use  of  the  water  of  streams 
tbereof  for  irrigation  pui^poses  are  not  operative  on  a  military  reserva- 
tion over  which  the  United  States  has  exclusive  jurisdiction.  Thus 
where  the  creek  had  its  soui-ce  on  such  a  reservation,  held  that  parties 
residing  on  said  creek  outside  the  reservation  had  no  legal  rights  under 
the  hws  of  the  State  in  the  waters  of  the  creek  until  the  same  left  the 
reservation,  but  i-ecommended  that  the  proper  commanding  ofli(»(»r  l)c 
Effected  to  so  regulate  the  use  of  the  water  on  the  reservation  tliat  there 
would  be  no  unnecessarj'  waste.     Card  ii453,  Juhj  and  St-j)frtiihr7\  1S9G, 

881.  A  State  statute  requiring  a  report  of  !)irths  and  deaths  to  he  made 
in  response  to  a  call  from  the  State  lioard  of  Health  does  not  extend 
to  a  military  reservation  in  such  State  over  which  the  Unit(»d  States 
"*8 exclusive  jurisdiction,  but  retnarledih^t  the  information  requested 
^ight  be  furnished  as  a  matter  of  comity,     (^ai-ds  1820,  yovfinhti^ 

^5;  3270,  Jnn^,  1S97. 

.  Held  that  there  was  no  occasion  for  a  statutory  provision  ceding 

l^ck,  or  requiring  the   ceding  back  of  jurisdiction,  by  the  United 

States  to  the  State,  when  a  militarv  res(»rvatioii  was  abandoned  and 

turned  over  to  the  Interior  Department  und(»r  the  act  of  July  5, 18S4. 

Such  provision  has  sometimes  appeared,  as  in  the  act  of  Congress  of 

March  3,  1819  ("authorizing  the  sale  of  cei-tiiin  military  sites'*),  as 

also  in  some  of  the  State  acts  ceding  jurisdiction,  in  which  the  grant 

is  expressly  limited  to  the  period  during  which  the  premises  may  be 

Aeld  for  public  uses  by  the  United  Stiites.     But  such  provisions  are 

deemed  unnecessary,  the  jurisdiction  ceasing  of  itself  with  the  use  and 
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occupation  of  the  land  for  the  purposes  for  which  it  was  granted.  It  Is 
believed  to  be  clearlr  inferable  from  the  clause  on  the  subject  in  the 
Constitution  (Art.  I,  Sec.  8  cl.  17)  that  the  State  relinquishes  its  juris- 
diction only  for  such  term  as  the  particular  status  subsists  in  con- 
templation of  which  it  was  ceded.*     43,  475,  Koreiuher^  1890. 

693.  Sec.  5391,  Rev.  Sts.,  provides  that  an}'  offence  committed  in 
any  place  ceded  to  and  under  the  jurisdiction  of  the  United  States, 
shall,  where  not  specially  made  punishable  by  any  law  of  the  United 
States,  be  visited  with  the  same  punishment  as  is  provided  for  such 
offence  by  the  laws  '*now  in  force''  of  the  State  within  which  such 
place  is  situated.  This  provision,  orignally  enacted  March  8,  1825, 
was  substantially  re-enacted  April  5,  1866.  In  1832  it  was  ruled  by 
the  Supreme  Court  ^  that  the  provision  of  1825  was  *' limited  to  the 
laws  of  the  several  States  in  force  at  the  time  of  its  enactment.''  And 
in  recent  cases,  arising  in  Montana'  and  Colorado,*  it  has  been  held 
that  the  provision  in  Sec.  5301  did  not  apply  to  the  offence  becaase 
these  States,  with  their  laws,  did  not  come  into  existence  till  subse- 
quently to  the  date  of  the  enactment  of  1866.  Thus  the  section 
(5391)  is  operative  neither  as  to  offences  committed  in  States  which 
entered  the  Union  since  1866,  nor  as  to  those  committed  in  States 
where,  April  5,  1866,  there  existed  no  criminal  statute  providing  for 
the  punishment  of  the  particular  offence.  A  modification  of  the 
existing  law  is  called  for.  This  cannot  be  done  by  legislation  adopting 
beforehand  all  the  criminal  laws  of  a  State  which  shall  be  in  force  at 
the  time  of  the  criminal  act,  because  that  would  be  a  delegation  by 
Congress  of  its  legislative  power  to  the  States.  The  re-enactment, 
from  time  to  time,  therefore,  of  Sec.  5391,  or  of  a  provision  to  a 
similar  effet.'t,  recomniendeiU  57,  488,  February^  1893;  61,  435,  Sep- 
tenthei^,  1893;  Card  3546,  Septemher,  1897. 

CHARGE. 

694.  In  our  practice,  unlike  that  of  the  English,  a  military  charge 
properly  consists  of  two  parts — the  technical  ''charge"  and  the  "speci- 
fication,-' The  former  designates  by  its  name,  particular  or  general, 
the  alleged  offence;  the  latter  sets  forth  the  facts  supposed  to  consti- 
tute such  offence.*'     VII,  600,  AprH^  1864^     There  may  be  one  or  more 

^See  Fort  I>eavenworth  R.  R.  Co.  r.  Lowe,  114  V.  S.,  525. 

='U.S.t'.Paal,6Petei^,  141. 

^U.  S.  r.  Barnaby,  51  Vvd.  Rep.,  20. 

*IJ.  8.  V.  Curran,  cited  in  Ex.  Doc.  Xo.  14,  H.  R.,  53<1  Cong.,  iHt  Seas. 

*8ee  act  of  July  7,  1898,  80  8tat.,  717. 

®An  accnsatioii  agaiiij^t  an  officer  or  soldier,  not  thus  separated  in  form,  would  be 
irregular  and  exceptional  in  our  practice,  and,  till  amended,  should  not  beoooepted 
ai»  a  i)roper  ba^ivS  for  i)r<K'eedings  inider  the  co<.le. 
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{specifications  to  a  particular  cliarge.  It  i.s  the  offico  of  the  specifica- 
tions to  specify  the  particular  acts  done  or  omitted  by  the  accused  with 
time  and  place,  which  constitute  the  offences  charged;  each  specification 
to  set  forth  but  one  instance  of  offence.  V,  018,  Janxmnj^  186^;  66, 
373,  July^  180^. 

895.  The  same  particularity  is   not  called  for  in  military  charges 
which  is  required  in  indictments.*     The  essentials  of  a  charge  are:  1. 
That  it  shall  be  laid  under  the  proper  article  of  war  or  other  statute. 
2.  That  it  shall  set  forth  (in  the  s[)ecifii^tion)  facts  sufficient  sub- 
stantially to  constitute  the  particular  offence.     These  essentials  }>eing 
observed,  the  simpler,  and  less  encumbered  with  ver})iage  and  technical 
terms  the  charge  is,  the  better,  provided  it  be  expressed  in  clear  and 
intelligible  English.     However  inartificial  u  pleading  may  Ix?,  it  will 
properly  be  held  sufficient  as  a  legal  Imsis  for  a  trial  and  sentence,  pro- 
vided that  the  charge  and  s{)ecification,  tiiken  together,  amount  to  a 
statement  of  a  militaiy  offence  either  under  a  sptvific  article  or  under 
the  general  article,  No.  6-J.     XVI,  551,  AVy>/<w //</•,   1805;   XXVII, 
524,  F^^ruary,  1869, 

896.  To  charge  a  military  offence  as  a  violation  of  a  certain  article  of 
'  war,  naming  it  by  its  nmnber.  is  rc^gular  and  proix?r.     When  a  statute  or 

w  article  of  war  enacts  that  whosoever  shall  do  a  jMirticular  act  shall 
receive  a  specified  punishment,  it  thei*e})y  prohibits,  })v  the  strongest 
possible  implication,  the  offence  named.  The  prohibition  is  part  and 
parcel  of  the  statute  or  article — is,  indeed,  its  essence — and  the  act 
committed  is  necessarily  in  violation  of  it,  and  is  properly  averred  so 
to  be.  Denouncing  a  ]:>enalty  or  puni.shmtMit  for  an  offence  is  the  legal 
language  or  mode  for  prohibiting  it,  and  this  language  is  so  well  under- 
5jtoodas  to  have  led  to  great  uniformity  in  the  use  of  the  form  in  (ques- 
tion.   V,  77,  October,  1803.     S»e  VI 1,' 457,  Marrh^  ISfJ/,. 

897.  Where  an  offence  is  clearly  dctined  in  a  specific  article,  it  is 
irrecrular  and  improper  to  charge  it  under  anotluM-  specific  anicle. 

Inrtganl  to  the  proj)er  fonii  for  u  military  rhar^e,  Atty.  (ion.  C'lishinjjr  (7 OjiiiL*^., 

^h  603)  Hayn:  **There  1»  no  one  [form]  of  exchiHive  rip>r  and  mTosHity  in  which  to 

^t^military  a<*cu8ations.''     He  addn further:  **TrialH  ])y  court-martial  arc  govcnuMl 

"J*  the  nature  of  the  service,  which  dcmandH  intdli^ihio  pnn'ision  of  l:in;juavrc,  hut 

^Wnls  the  pu^>»tance  of  thingn  rather  than  tlicir  fomis.     *    «    «    The  most  haM 

ftatenientof  the  farts  alleged  aj4  conntitutiu)^  the<»ffcnco,  providtMl  the  Ictral  off* 'ucc 

Wf  bedintinctively  and  accurately  <U»scrilH'd  iuHUch  tcnnHof  ])reciHionastl)e  nilcHof 

military  jarii<pnidence  require,  wilfl)etcua>)le  in  court-martial  prcMvctlin^'s,  and  >\  ill  Ik* 

^it^^uate  ground-work  of  convi(;tion  andficntcnco."     So  it  is  ol>!Ji*rvc<l  i>y  Atty.  ( Jen. 

^^^^irt  ( I  Opini*.,  276,  2S6j  that  *'all  that  Ih  ncct\»*Harv'*  in  a  military  charge  is  tliat  it  he 

"sufficiently  clear  to  infonn  the  ac<'UJHMl  of  the  military  offence  /or  which  he  in  to  he 

tried,  and  to  enable  hini  to  prepare  Iuh  defence."     An<l  nee  Tyiler,  2(tt);  Kennedy, 

^.    It  in  ahly  remarked  by  Gould  (Pleading,  ]>,  4)  that  "all  pleading  in  essentially 

alf^cal  proceiw;'*  and  that^  in  analyzing  a  correct  i)leading.  **  if  we  take  into  yiew, 

with  what  18  expresHed,  what  is  necessarily  puppowni  or  impliMl,  wenhall  lind  in  it 

the  elements  of  a  good  syllogism."     But  it  can  hardly  Ix'  exixvte<.l  that  military 

chugea  in  general  will  Pta'nd  this  test. 


196  CHARGK. 

So,  where  the  ailiele  in  which  the  offence  is  defined  makes  it  punishabl 
with  a  specific  punishment  to  the  exclusion  of  any  other,  it  is  error  t4 
charge  it  under  an  article,  such  as  the  62d,  which  leaves  the  punishmen 
to  the  discretion  of  the  court.  II,  51,  Jifirch^  1S63;  XI,  312,  Df^em 
her,  1S64:  XIV, 51H>,  Jufte,  ISGo;  XX,  533,  AjrrU,  1806;  XXVIII,  575 
May^  ISGO.  On  the  other  hand,  it  is  equally  erroneous  to  charge  unde 
a  sjxicific  artich%  making  mandatory  a  particular  punishment,  ai 
offence  properly  charged  only  under  Art.  02.  I,  463,  December^  1862, 
XXVII,  413,  becmilHrr,  1868,     XXVIII,  575,  supra. 

698.  For  some  time  after  the  enactment  in  1874  of  the  present  nev 
Articles  of  War,  charges  were  not  unfrequently  laid  under  articles  hi 
their  old  numbers — as  "*  violation  of  the  9th"*  (old  number),  instead  o 
the  21st  (new  numlx»r)  **Article,'-  or  *' sleeping  on  post,  in  violatioi 
of  the  4Gth"  (old  numlier),  instead  of  the  3JHh  (new  numl^er)  *•  Article." 
Ileld^  in  such  cases,  that  the  error  was  one  which  could  only  be  takei 
advantage  of  by  an  objection  in  the  nature  of  a  plea  in  abatement— 
whereupon  indeed  an  amendment  could  at  once  be  made, — and  that,  ii 
the  absence  of  such  objection,  th(*  mistake  was  to  be  treated  as  imma 
teriul  after  finding  and  sentence.  XXXVII,  313,  Fihruary.^  1876^ 
XXXVIII,  4115,  552,  Apr!!,  1877. 

690.  Where  a  specific  offence  is  charged  (/.  t\,  an  offence  made  pun 
ishablc  by  an  article  other  than  the  general — 62d — article),  and  th< 
specification  dot»s  not  state  fa(*ts  constituting  such  specific  offence,  tin 
pleading  will  1m?  insufficient  as  a  pleading  of  that  offence.  Legal  effeci 
may,  however,  Ik*  given  to  a  pleading  if  the  charge  and  specificatioi 
taken  together  amount  to  an  allegation  of  an  offence  cognizable  by  % 
court  martial  under  Art.  62.  And  in  all  cases — whatever  l)e  the  fom 
of  the  charge  or  sptvification — if  the  two  are  not  inconsistent,  and 
taken  together,  make  out  an  averment  of  a  neglect  or  disorder  punish 
able  und(»r  this  general  article,  the  pleading  will  be  sufficient  in  lai^ 
and  will  constitute  a  legal  !)asis  for  a  conviction  and  sentence.  XI 
41U,  J/J/zc/^  1S6Z:  XV,  6S(),  OeO^er,  1865;  XVI,  551,  September^  1865 

700.  It  is  illogical  and  faulty  pleading  to  charge  a  secondary  offeno 
in  lUu  iff  the  actual  or  principal  offence,  of  which  that  charged  wa 
merely  a  conscnjuence  or  incident.  XXVII,  446,  January^  1869.  Bu 
where  the  act  committed  involves  several  distinct  offences,  the  part] 
may  propi^rly  1h>  arraigned  upon  the  same  number  of  separate  charges 
XXX,  480,  \ruly,  1870. 

701.  It  is  the  estiiblished  practice  l>eforc  courts -martial  and  militar 
commissions  to  examine  into  as  many  accusations  against  the  individua 
on  trial,  without  regard  to  their  connection  with  each  other  or  thei 
identity  in  respect  to  date  or  place,  as  it  may  be  deemed  proper  an^ 
advisable  by  the  prosecuting  authority  to  adduce.     The  charges  agaiofl 
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such  a  prisoner  may  be  in  number  unlimited  and  as  various  in  char- 
acter as  the  jurisdiction  of  the  tribunal  will  permit.     XIV,  40,  Janu- 
dry^  1S66.     Undue  multiplication,  however,  of  charges,  or  forms  of 
cliarge,  is  to  be  avoided:  thus  charges  should  not  in  general  l>e  added 
^or  minor  offences  which  were  simply  acts  included  in  and  going  to 
fliake  up  graver  offences  duly  charged.     XV,  441 ,  JhIij^  ISGo.     It  may, 
^'^deed,  sometimes  be  expedient  where  the  offences  are  slight  in  them- 
^^Ives,  and  it  is  deemed  desirable  to  exhibit  a  continued  coui-se  of 
conduct,  to  wait,  before  preferring  charges,  till  a  series  of  similar  acts 
1*3. Te  been  committed,  provided  the  jwriod  be  not  unrea8ona})ly  pro- 
loi:iged;  but  in  general  charges  should  }>e  pivferred  and  brought  to 
trtfd  immediately  or  presently  upon  the  commission  of  the  offences. 
A^nything  like  an  aceum^ilafio?)^  or  saving  up,  of  charges,  through  a 
boi^tile  animys  on  the  part  of  the  accuser,  is  discountenanced  h\  the 
sentiment  of  the  service.*    XII,  348,  Fe^pruary,  JSOo, 

T02.  The  prosecution  is  at  lil)erty  to  charge  an  act  under  two  or 

more  forms,  where  it  is  doubtful  under  which  it  will  more  properly  ])e 

brought  b}'  the  testimony.*     In  the  military  practice  the  accused  is 

not  entitled  to  call  upon  the  pixxsecution  to  ''elect"  under  which  charge 

it  will  proceed  in  such,  or  indeed  in  any,  case.     XXXIU,  306,  Angmt^ 

1S72. 

703.  Where  there  are  two  sets  of  charges  against  an  accused,  they 
sWld  if  practicable  be  consolidated,  and  one  trial  Ik?  had  upon  the 
whole,  instead  of  two  trials,  one  upon  each  set.  XXX,  !i(35,  .l^>/v7, 
^^0,  But  after  the  accused  has  been  arniigned  upon  c(»rtain  charges, 
^nd  has  pleaded  thereto,  and  the  trial  on  the  same  has  ]>een  entered 
•ipon,  new  and  additional  charges,  which  the  accused  has  had  no  notice 
todefend,  cannot  be  introduced  or  the  accused  recjuired  to  plead  thereto. 
Such  charges  should  be  made  the  subjc^ct  of  a  s(»panitc  trial,  u|X)n 
^hich  the  accused  maj'  be  enabled  properly  to  exercise  the  right  of 
challenge  to  the  court,  and  effectively  to  ph^ad  and  defend.^  XXIV, 
513,  577,  Jfay,  1807. 

704.  Such  loose  and  indefinite  forms  of  charge  as  '*  fraud,"  '*  worth- 
^€83nes8,''  "inefficiency,"  "habitual  drunkenness,"  and  the  like,  will 
^  avoided  by  good  pleaders.  XIX,  280,  Decemhr,  JSOo;  XXVI II, 
^^  December^  1868.  Such  charges  indeed,  in  connection  with  speci- 
fications setting  forth  actual  military  negle(»ts  or  disord(»i*s  (not  proj^erly 
chargeable  under  specific  articles)  may  be  sustain(»d  as  eciuivalent  to 
charges  of  "conduct  to  the  prejudice  of  good  order  and  niilitarv  dis- 

|SeeG.  C.  M.  O.  71,  Hdqrs.  of  the  Aniiy.  1879. 

"For  the  purpose  of  meeting  the  evidence  a«  it  may  trannpire/ '  State  r.  r><*ll,  27 
•**'l,  675. 

As  to  the  further  objection  to  such  charges,  that  the  court  would  not  he  qualilied 
^*^  try  them,  under  ita  oath,  eee  §  226,  ante. 
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oiplino.'"  But  a  charge  of  '*  woithlessness,''  with  specifications  ^tting 
forth  repeated  instances  of  arrests,  confinements  in  the  guard  house, 
or  trials  and  convictions  of  the  accused  for  slight  offences,  hdd  an 
insufficient  pleading;  such  instances  not  constituting  military  offences, 
but  merely  the  punishments  or  penal  consequences  ot  such  offences. 
XXV,  664,  Jnm>,  1S68;  XXVIII,  253,  Dtceniber,  J868;  XXXIII,  169, 
208,  281,  285,  345,  416,  Jaff/  to  Oct<i^>er,  1872.  A  specification  aver- 
ring a  general  incapacity  induced  by  habitual  intoxication,  does  not 
set  forth  a  military  offence.  The  accused  in  such  a  case  should  be 
charged  with  the  acts  of  drunkenness  committed,  as  separate  and 
distinct  instances  of  offence.*  XXXIII,  458,  Xovember^  1872;  L,469, 
June,  1880, 

706.  The  specification  should  l)c  appropriate  to  the  charge.  A  charge 
of  '* conduct  to  the  prejudice  of  good  order  and  military  discipline,'' 
with  a  specification  setting  forth  a  violation  of  a  specific  article,  is 
an  irregular  and  defective  pleading,  and  so  of  course  is  a  charge  of 
a  specific  offence  with  a  specification  describing  not  that  but  a  differ 
ent  specific  offence,  or  a  simple  disorder  or  neglect  of  duty.  XXIV, 
198,  Januanj,  1867. 

706.  A  mis-naming  or  mis-description  of  the  mnk  of  the  accused  in 
the  specification  should  l)e  taken  advantage  of  by  exception  in  the 
nature  of  a  plea  in  abatement.  Where  not  objected  to,  the  error  is 
immaterial  after  sentence,  provided  the  accused  is  sufficiently  identi- 
fied by  the  plea,  testimony,  &c.  XXXVII,  482,  Apn'f,  1876.  It  is 
not  essential  to  state  in  a  specification  tho^  full  Christian  name  of  the 
accused,  or  other  pjirty  required  to  })e  indicated.  Only  such  name  or 
initial  need  l>e  given  as  will  1h»  sufficient  unmistakably  to  identify  the 
party.     XXIV,  2(>1>,  Fthrnnnj.  1867. 

l{yi.  Where  a  specifii^ation  to  a  charge  preferre<l  by  a  superior 
against  an  inferior  officer,  instead  of  referring  to  the  former  in  the 
third  jK^i-son,  alleged  that  the  acciLsed  addressed  abusive  language  to 
"me,"  and  committed  an  assault  upon  '"  me,''  without  naming  or  other- 
wise indicating  the  subject  of  the  abuse  or  assault,  hild  that  such  a 
form,  though  sup^wrtod  hy  some  of  the  English  precedents,  was  not 
sanctioned  by  our  practice,  and  that,  on  objection  being  made  to  the 
same  by  the  accused,  the  court  would  properly  either  require  that  the 
specification  be  amended,  or  that,  in  incorporating  the  charge  in  the 
record,  the  name  of  the  preferring  officer  be  added.  Ill,  429,  Auguft^ 
1863. 

708.  Where  a  sjK^cification  alleged  that  the  accused  was  absent  with* 
out  leave  at  various  times  ]>etween  two  dates,  twenty  days  apart,  hM 

'  St-e  (i.  O.  n,  War  l>ept.,  1873. 
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that  the  same  was  defective  and  subjei't  to  exception  as  being  double^ 
each  such  absence  being  a  substantive  and  distinct  oflfence.^  X,  471, 
Oddker^  1864.  But  where  the  specification  to  a  charge  of  violation  of 
the  60th  Article  alleged  the  presentation  by  the  ac*cusod  of  a  f mudu- 
lent  ckim  for  rations  furnished  for  recruits  and  also  for  lodgings 
furnished  for  the  same  recruits  at  the  same  time,  /wld  that  the  speci- 
fication related  to  one  transaction  and  was  not  therefore  to  be  nec- 
essarily regarded  as  dotibh  or  defective,  in  view  of  the  liberal  rules  of 
pleading  applicable  to  militaiy  charges.     X,  392,  Oct<iher^  186 I^^ 

709.  A  speciiication,  in  alleging  the  violation  of  an  order  which  has 
been  given  in  writing,  or  of  any  written  obligation — as  an  oath  of 
allegiance,  parole,  &c*. — should  preferably  set  forth  the  writing  ver- 
him,  or  at  least  state  fully  its  substance,  and  then  clearly  detail  the 
act  or  acts  which  constituted  its  supposed  violation.  Ill,  fl^l),  Sep- 
i^Mihr,  1863, 

710.  The  tlitte  and  place  of  the  commission  of  the  offence  charged 
should  properly  be  averred  in  the  specifii-ation  in  order  that  it  may 
appear  that  the  offence  was  committed  within  the  period  of  limitation 
fixed  by  the  103d  Article,  and  to  enable  the  accused  to  understand 
▼hat  particular  act  or  omission  he  is  called  up<jn  to  defend.'  I,  463, 
Demahr,,  1862;  V,  613,  January,,  186 4,  A  reasonably  exact  allega- 
tion of  the  time  is  also  important  in  some  cases — especially  tho.se  of 
feertionand  absence  without  leave — in  order  that  the  accused,  if  sub- 
^uently  brought  to  trial  for  the  same  offence,  or,  what  is  the  .same 
thing  in  law,  for  an  offence  included  in  the  original  offence,  may  be 
^'nabled  (by  an  cxhilntion  of  the  record)  properly  to  plei^d  a  former 
aquittal  or  conviction  of  that  off(^iH(\     VII,  ;^s,  51:^,  Ajfrll,  ISOJ^. 

711.  Where  the  exact  time  or  place  of  the  conmiission  of  the  offence 

• 

'snot  known,  it  is  frequently  prefenihl(»  toalh^ge  it  as  having  occurred 
"onorah^/Hf''  a  certain  date  or  time,  or  ^"at  or  ?ir(/r''  a  certain  locality, 
^ther  than  to  aver  it  as  committed  on  a  particular  day  or  In^tween  two 
''Pacified  days,  or  at  a  particular  place.  Then*  is  no  detined  construc- 
tion to  be  platted  u]X)n  the  words  ''on  or  al)out*"'  as  us(h1  in  the  allega- 
tion of  time  in  a  specification.     The*  phnise  cannot  be  .said  to  eover 

'In  the  military,  as  in  the  civil,  practice  donhh'  plea^linj;,  /.  <*.,  HiMM-ificiitioiiH  wtting 

forth  two  (or  more)  dintinct  offences* — t»j<i)ecially  if  charjreablo  un<ler  differi'iit  arti- 

cki>ot  war — is  pnii)erly  condemned,  and  in  Hundry  cah*e8  tlie  conviction  and  sen- 

teDce  have  been  di8api)roved  on  account  of  the  dnplicily  in  law  of  the  ph'a<lin^. 

S«r(;.  C.  M.  O.,  SO,  War  Dept.,  1875;  (;.  <).  :{,  8.3,  l)ept.  of  the  Missouri,  18(5,3;  do. 

^9, 1)ept.  of  the  Ohio,  1864. 

'As  to  the  latitude  allowable  in  the  allegation  of  tinu*  in  niilitarv  j»lfa<linpj,  com- 

/are  1  C)pinH.  At  Gen.,  295,  296. 
In  the  civil  practice,  "nothing  is  bi»tter  nettled  than  that  proof  of  ^iiilt  is  not  con- 

finerl  to  the  day  mentioned  in  the  indictment,     it  may  extend  Iwick  to  any  iH'rio<l 

f>nenoa«  to  the  finding  of  the  hill  and  within  die  ntatutorv  limit  for  j)roHe<.!Utinjj:  the 

>flfence."     McBr\'de  v.  State,  34  Ga.,  20,3. 
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any  precise  number  of  days  or  latitude  in  time.  It  is  ordinarily  used 
in  military  pleading  for  the  puipose  of  indicating  some  period,  as 
nearly  as  can  be  ascertained  and  set  forth,  at  or  during  which  the 
oflFences  charged  are  believed  to  have  been  committed — in  cases  where 
the  exact  day  cannot  well  be  named.  And  the  same  is  to  be  said  as  to 
the  use  of  the  words  "at  or  near"  in  connection  with  the  avennent  of 
place.  These  terms  "on  or  about"  and  "at  or  near"  are,  however,  not 
unfrequently  (though  unnecessarily)  employed  in  pi'actice  where  the 
exact  time  or  place  is  known  and  can  readily  be  alleged.  XXVI,  437, 
Febintary^  1868, 

712.  The  same  exactness  in  the  averment  of  time  is  in  general  scaix'ely 
required,  where  the  offence  charged  is  one  of  omusioiu  as  where  it  is 
one  of  the  commission  of  a  specific  act.  It  is  sufficient  in  the  former 
case  to  allege  that  the  offence  occurred  hetween  certain  named  dates 
not  unreasonably  separated.  XXX,  488,  July^  1870,  So,  an  offence 
of  commission,  which  probably  was  not  completed,  or  may  not  have 
been  completed  on  any  paiiiicuhir  day,  may  be  similarly  charged.  Thus 
held  that  the  allegations  of  time  and  place  were  sufficient  in  a  specifi- 
cation in  which  it  was  set  forth  that  the  offence  charged  (which  con- 
sisted in  an  improper  disposition  of  pu!)lic  property)  was  committed  by 
the  accused  "while  en  route  between  Austin,  Texas,  and  Waco,  Texas, 
between  the  5th  and  25th  days  of  May,  1867."  XXV,  100,  SeptemJber^ 
1867,  But  where  it  was  alleged  in  a  specification  that  the  accused  was 
drunk  on  duty  at  some  time  or  times  during  a  period  of  seventy  days, 
held  that  the  specification  did  not  give  sufficient  notice  to  the  accused 
of  the  specific  offence  which  he  was  required  to  defend,  and  was  there- 
fore uncertain  and  insufficient.*     I,  463,  December^  1862. 

713.  Where  time  or  place  is  omitted  to  })e  averred,  or  is  averred 
without  sufficient  definiteness,  and  the  defect  is  excepted  to  by  the 
accused  on  being  called  upon  to  plead,  the  court  will  properly  direct 
that  an  amendment  be  made.  But  where  in  either  such  case  no  objec- 
tion is  intciposed  by  the  accused,  the  proceedings  will  be  sufficient  in 
law  provided  the  time  and  place  of  the  offence  can  be  made  out  with 
reasonable  certainty  from  the  testimony  in  connection  with  the  speci- 
fications.'^ XIV,  635,  and  XVI,  298,  June,  1865;  XX,  280,  January, 
1866:  XXVI,  412,  January,  1868,  Where  the  offence  is  alleged  to 
havo  b(M»n  connnitted  on  a  particular  day,  and  the  evidence  shows  that 
it  was  committed  on  quite  a  different  day — in  such  case,  proyided  time 
is  not  of  the  essence  of  the  offence  and  the  specific  act  charged  is  suffi- 

^  Compare  cases  in  G.  0.  193,  Army  of  the  Potomac,  1862;  do.  08,  Dept.  of  New 

Mexico,  1862. 
'See,  to  the  same  effect,  (i.  O.  IB,  War  Dept.,  1853. 
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cientlr  identified  by  the  other  testimony,  the  variance  between  the 
allegation  and  the  proof  will  not  constitute  a  fatal  defect,  and  need  not 
induce  a  disapproval  of  the  sentence  where  there  has  l)een  a  convic- 
tion. A  return,  however,  of  the  record  to  the  court,  for  correction,  if 
practicable,  would  well  be  resorted  to  by  the  reviewing  officer  l)efore 
taking  final  action.     XIII,  361,  Ft^nianj,  I860. 

7lt  While  it  is  in  general  irregular  to  plead  matter  of  evidence, 
there  is  no  objection  to  noting  in  brief  in  the  specification  the  imme- 
diate result  or  effect  of  the  act  charged,  as  a  circumstance  of  descrip- 
tion illustrating  the  character  and  extent  of  the  offence  committed. 
Tlus  while  a  homicide,  if  amounting  to  murder,  and  capital  under  Sec. 
"5339,  Rev.  Sts.,  or  by  the  law  of  the  State,  &c.,  (*annot  as  such  be  made 
the  subject  of  a  military  charge  in  time  of  peace  (see  §15  i>l  and  148, 
^^ite),  yet  a  capital  homicide,  where  it  has  l)een  conmiitted  in  connec- 
tion with  or  as  a  consequence  of  a  specific  military  offence  charged 
^^Sainst  the  accused — as,  for  example,  ''Mutiny,"  or  '^Offering  violence 
to  a  superior  officer,'' — may  properly  lie  stated  in  the  conclusion  of 
the  specification,  as  matter  of  aggravation  and  as  indicating  iho  an  u/ms 
of  the  accused  or  the  amount  of  force  employed.     XXXH',    478, 
^^jptemher^  187S. 

715.  Properly  to  warrant  the  joining  of  several  persons  in  the  same 
charge  and  the  bringing  them  to  trial  together  thereon,  the  offence 
Etiust  be  such  as  requires  for  its  commission  a  combination  of  motion 
^TkA  must  have  been  committed  by  the  accused  in  concert  or  in  pursu- 
ance of  a  common  intent.  The  meiv  fact  of  their  committing  the 
**^nie  offence  together  and  at  the  same  time,  although  material  as  going 
to  show  concert,  does  not  necessjirily  establish  it.  Thus  the  fact  that 
several  soldiers  have  absented  th(»msclves  togc^ther  without  leave,  will 
^ot,  iu  the  absence  of  evidence  indicating  a  conspiracy  or  conci^rt  of 
^tion,  justify  their  being  arraigned  together  on  a  common  charge,  for 
ttiey  may  merely  have  been  availing  themselves  of  the  same  convenient 
opportunity  for  leaving  their  station.  Nor  is  descMtion,  of  which  the 
pst  \^  2k GftTtaxn personal  intent,  ordinarily  chargeable  as  x\  joint  offence.* 
V,479,  Dtcemher,  1863;   XU,  439,  June,  ISOo;  XXIV,  408,  April, 

'SeeG.  0.  78,  War  Dept,,  1872,  i^eued  ))y  the  St^Tt'tary  of  War  in  a<Tonlaiioo  with 
<^ioi]«,  prenouflly  given,  of  the  Judge-Aavc)cate  (ienefal. 

But  where  two  or  more  soldiera  have  in  fact  <leHerte<l  together  as  tlio  result  of  a 
flon^trrted  plan  they  may  properly  be  jointly  or  Heverally  charged  with  (U»sertion,  the 
iperHlieatlon  in  either  case  describing  in  proper  ternm  a  **deHi^rtion  in  tlie  execution 
OT  a  Ci>ni«piracy."     See  order  prescribing  maxinuini   jmninhnients,   Court-Martial 
Manual  (1901),  p.  49. 

Where  two  or  more  soldiers  have,  as  the  renult  of  a  concerted  plan,  attempte<l  to 
demrit,  they  may  properly  \ye  charjre<i  j<nntl^'  or  Heverally  with  conspiracy  to  desert, 
Bf*  wA\  as  an  attempt  to  desert,  to  the  prejudice  of  g(M>d  onleraiul  military  di?M'i[>line. 
In  any  case  under  the  charge  of  desertion  the  fact  of  concert  may  l^e  put  in  evi- 
dence as  illustrating  the  animus  of  the  act  coumiitted. 
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1867;  XXXn,  254,  333,  F^^muiry.  1872;  XXXIII,  211, 434,  0<it^ 
1872. 

716.  Military  charges,  though  commonly  originating  with  militai 
persons,  may  be  initiated  hy  civilians:  indeed  it  is  but  performing 
public  duty  for  a  civilian,  who  l>ecomes  cognizant  of  a  serious  offen< 
committed  by  an  officer  or  soldier,  to  bring  it  to  the  attention  of  tl 
proper  commander.  So  a  charge  may  originate  with  an  enlisted  niai 
But,  by  the  usage  of  the  sen'^ice,  all  military  charges  should  be^ 
mally  preferred  by,  /.  *>,^  authenticated  by  the  signature  of,  a  commii 
sioned  officer.  Charges  proceeding  from  a  person  outside  the  armj 
and  based  upon  testimony  not  in  the  possession  or  knowledge  of  tb 
military  authorities,  should  in  general  be  required  to  be  sustained  b] 
affidavits  or  other  reliable  evideni*e,  as  a  condition  to  their  beiiii 
adopted.  XVI,  423,  July,  I860;  XLI,  672,  Augmt,  1879;  XLII,  208 
March,  1879;  13,  231,  Xoveniher,  1886. 

717.  Any  officer  may  prefer  charges:  an  officer  is  not  disqualifiec 
from  preferring  charges  by  the  fact  that  he  is  himself  under  charge 
or  in  arrest.  I,  467,  Dttemher,  1862;  V,  348,  Xovernber,  1863;  XVI 
68,  May,  1865.  Charges  should  be  preferred  to  the  authority  empow 
ered  to  convene  the  court  for  their  trial.  XLII,  202,  March,  1879 
The  signing  of  charges,  like  orders,  with  the  name  of  an  officer,  add 
ing — ''by  the  order  of-' — his  commander,  is  unusual  and  not  to  h 
recommended.  Charges,  where  not  signed  voluntarily  by  the  office 
bj'  whom  they  are  preferred,  are,  in  practice,  usually  subscribed  Ir 
the  judge  advocate  of  the  court.  XXXIV  598,  November,  187S 
XLVII,  521,  September,  188^. 

718.  Ill  cases  where  charges  preferred  against  an  officer  are  afqpai 
ently  susceptible  of  a  reasonable  explanation,  it  is  not  unusual,  esp 
cially  where  the  charges  are  preferred  by  an  inferior  against  a  superioi 
to  afford  the  officer  charged  an  opportunity  to  make  explanation  befoi 
it  })e  detenninod  whether  to  bring  him  to  trial.  XX,  12,  Odoiei 
I860. 

719.  In  genei-al,  charges  can  regularly  and  properly  be  ordered  t 
be  triinl,  or  tninsniitted  for  trial  to  the  court,  only  by  the  authority  c 
the  officer  convening  the  court,  or  that  of  his  superior.  An  inferic 
to  the  convening  officer  cannot  properly  refer  charges  to  the  court  l( 
trial  except  under  some  spiH'itic  or  general  authority  received  froi 
that  officer.*  The  mere  fact,  however,  that  a  court  has  proceeded  I 
the  trial  of  charges,  referred  to  it  without  due  authority  by  a  oon 
mandcr  inferior  to  the  one   who  convened  the  court,  cannot  affe 


^ThiH  nile,  though  not  always  in»<iHt(Ml  u]>on  in  practice,  has  been  repealed 
enjoined  in  exprens  tvnns  bv  deiwirtinent  eonnnandeiv.  See,  for  example,  <5.  O.  I 
Dept.  of  Arkansa*',  1S«4;  do'.  HH,  I>ept.  of  Dakota,  1869;  do.  8,  Dept.  of  Texas,  Iff 
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ibv  tegttlilv  of  (hn  Hmiiii^  or»entciice  in  thr^vUHr.  XXII,  5()'2.  Dreem- 
)Ur.  JAiCff.-'XXVI.  Irt7.-V.ym/A-/-,  IStiT. 

TSO.  A  withdrnwiil  of  ohHrgcs  oun!«titut<^.s  no  Ic^l  Iwr  to  thrir  being 
HilhMH|uentlr  rcvivwl  and  rp- preferred.  Charnes.  however,  once  for- 
■mlty  vrithdnwn,  will  not  in  general  jiroperly  li«  renved  cxeept  upon 
new  niateriml  evidem-e  l>eing  obtained.  XI,  202,  D»vmltr,  IHG^i 
XXVni.  »70,  Fii'niiinj,  imo.  (_'hiirKt-s  on<e  ftcc«ptod  iw  n  siiflic-lcnt 
l»»U  for  action,  by  the  comniander  competent  to  convene  a  eourt  for 
ibrir  Ilia),  cnnnot  properly  be  withdrawn  except  bv  his  mithority.' 
XXI,  M.  .\"<vi/.Vr,  Jfie5.  ' 

TSL  A  li«t  of  tlie  proposed  witnesses  i.s  no  part  of  the  military  char^, 
tbou)ih  mi-h  a  li^t  may  properly  Im  and  is  not  imfwquently  appended 
to  ■  ebar^.  In  neninjf  upon  the  aeciised  a  lopy  of  the  chargew,  it 
is  Di>t  rtMWiilial,  ttioiigb  tlie  U'tter  praetiee,  to  add  a  copy  of  the  list  of 
witnMM-fl  where  one  ia  appended  to  the  original  chargea.'  XXV,  350, 
Fftnutty,  Jmft. 

7IS.  It  is  a  reprehensible  ])ractice  to  allow  charjfe^  to  lie  long 
dommiit  before  being  pn-ferred.  (.'hargiM  i^bould  not  Ik-  delayed  but 
i6cia]d  be  hroaght  to  trial  as  soon  as  praeticable  and  while  the  evideDee 
i»  frr*fa;  11  delay  of  five  months  l»eing  vimirM  ujnm  as  prejadicial  to 
\.\k  adiDini^itration  of  jiwtin-  and  unfair  to  the  aeeiised.  24, 2S3,  J/ay, 
litSH. 

TB.  (."harget.  thongh  preimred  in  the  Office  of  the  .Fudge- Advocate 
OenvnU,  ■«■  boI  in  pnu-tiee  »igne»l  by  bini.  If  not  signed  by  the  offiwr 
■ctmlly  preferring  them,  they  will  properly  he  nutbentu-ated  by  the 
•ignsturo  of  the  ai'ting  judge  advocate  nf  the  dejiBrtment,  or,  pref- 
enUy.  by  the  judge-ad vocale  of  the  court.     XLVII,  5il,  Septmnher, 

ift-H;  ea,"  257.  ./«<"■.  iso-i. 

7M.  An  olijertioQ  that  a  ehni-ge  is  not  signed  should  be  taken  at 
tW  arraignment — when  the  omi>v.iou  may  hn  supplied  by  the  judge 
•dTomlrV  nlHxing  hU  signature.  By  pleading  tho  general  Issue  the 
acvuM^  waives  the  obje<-tion.     59,  258,  May,  1893. 

TBft.  Hut,  til  lie  taken  cognizance  of  by  the  court,  it  is  not  eMMential 

"  ]"<l|(e  advorale  b<.>fDn<  llie  nrvanitAtion 
—   '■-'-■      ':■  '  '       1   ■'    I'iiy,  ^rieral  ui*  S|>H'lal.  lu  luaku  Hinenfl- 

iM'tii,  uncmliuDnls  of  l»mi  tnav  always 

1  I  bo  direction  o(  the  ixiurt;  aik)  w  may 

.'  Ill);  lh«  pleaillngu  to  nialte  it  aclmrvp 

rit  nu  MiUftanUal  m«  maU'rially  loiiindify 

"Lirt,  It  ill  iii>i  in  i.'1'iirnil  tn  anlherixnt  (seeFKiiiTV-nii'irrH 

"liiiMit  wlu>t»i'crnf  ptibetMicenhouIrl  WbIIuwhI  by  threuiirt 

III  tlie  ri|{ht  u(  thisaivuiiHl  tuapiily  fiiracontinuanrv.    Sr« 

j\%  tn  the  anlliority  <if  ihvcniirt  nr  jiKleoBdvucatc  t«irfi-<i« 

r«^,..  «,.,.„„..  „r  iT*«-iflnilion,  fiw((fl«),  lft32.  and  ITffT.  ;-«(, 

udumi  MkJt  *  JUl  doe*  uol  pKcluile  the  |)rawNmiluii  from  iiilliiiic  witiia*w« 
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that  a  charge  should  be  signed  l)y  any  officer.  If,  though  not  i 
signed,  it  \ye  duly  officially  transmitted  by  the  convening  eomuiande 
or  other  competent  superior  authority,  to  the  court — either  directive 
through  the  judge-advocate — *'for  trial,"  or  '"for  the  action  of  tii 
court,''  or  in  tenns  to  such  effect,  it  is  sufficiently  authenticated  ft 
the  purposes  of  trial,  and  trial  upon  it  may  be  proceeded  with  b 
armignment  thereon  of  the  accused.  LV,  369,  Jfarchj  1888;  XX3 
480,  July,  1870;  69,  258,  May,  1893;  Cai-d  3913,  Aprils  1898. 

726.  A  charge  expressed  in  too  geneml  terms  is  faulty  and  imperfed 
the  accused  is  entitled  to  know  for  what  jxirticular  act  he  is  called  t 
account.  Thus  a  specification  under  Art.  62,  in  a  case  of  an  office] 
which  set  forth,  not  a  specific  twt  of  offence,  but  an  habitual  course  c 
conduct  as  incapacitating  the  accused  for  sen'ice  or  for  the  perfoni 
ance  of  his  proper  duty,  /te/d  seriously  defective  and  subject  to  I 
stricken  out  on  motion.  For  such  conduct  indeed  the  remedv  is  not  li 
char«re  and  trial  but  bv  retirement  under  Sec.  1252,  Rev.  Sts.  L.  -W 
January^  1886. 

727.  A  charge  expressed  in  the  alternative — either  under  Art  17  < 
Art.  6(» — is  irregular  and  defective,  and,  upon  motion,  may  be  stricki 
out  or  required  to  ])e  amended.  LI,  248,  December.  1886;  297,  Ja 
nary.,  1887. 

728.  The  order  fixing  maximum  punishments  pi*escribes  differe 
limits  of  punishments  for  wilfulh'  and  for  negligently  allowing  (by  I 
enlisted  man)  a  prisoner  to  escape,  as  separate  offences,  under  the  611 
Article  of  war.  A  charge  for  suffering  an  escape  under  this  Artk 
should  therefore  indicate  in  the  specification  whether  the  act  is  all^ 
to  lie  wilful  or  negligent  only.     48,  220,  July,  1891. 

729.  The  allegtition  of  titue  in  a  specification  should  be  as  neti 
defined  as  the  facts  will  permit;  but  where  the  act  or  acts  Qhaxg 
extended  over  a  considerable  space  of  time,  it  may  he  neeessair 
cover  such  period  in  the  allegation.  Thus  allegations  of — "fn 
March  to  Septemlwr,  18s7/'  and— ''from  May  to  October,  1888," bi! 
lieen  countenanced  in  a  case  in  which  the  accused  was  charged  with  tl 
neglect  of  a  duty  the  performance  of  which  was  thus  continuoa 
31,  357,  .  {pril,  1880. 

730.  A  middle  name  or  initial  is  no  part  of  a  pei'son's  name  in  k 
and,  except  where  it  is  necessary  to  identify  the  individual,  may 
omitted  from  the  charge  without  affecting  the  validity  of  the  find! 
or  execution  of  the  sentence.  34,  401),  Angnnt,  1889.  So,  a  misuoil 
in  a  charge,  consisting  of  an  erroneous  middle  name  or  initial,  may 
disregarded  in  a  charge  unless  the  accused  moves  to  strike  out 

» See  O.  C.  M.  O.  21,  A.  G.  O.  of  1889. 
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interposes  an  objection,  in  the  nature  of  a  plea  in  abatement,  when  he 
mii!5t  also  state  his  true  name.     The  charge  may  then  1)e  amended 
iccordingly  in  court,  without  delaying  the  proi*eedings.     LII,  675, 
OefeJcr,  1887. 

731.  A  material  amendment  of  a  charge  should  properly  l>e  made 
Wore  the  actual  trial.  Where  a  eouii;  martial,  after  the  trial  was 
concluded,  directed  a  specification  to  Ik*  amended  so  as  to  render  it 
iiore  definite  as  to  time  and  place,  and  then  caused  the  accused  to 
darraigned  and  to  plead  over  again,  nunc  pro  fftnf\  hehl  that  its 
irtion  was  without  sanction  of  law  or  precedent.  XLVIII,  315,  Kh- 
nary,  1884- 

7S8.  A  failure,  at  the  arraignment,  to  take  notice  of  a  variance 
between  the  form  of  a  specification  to  which  th(»  accused  is  called 
ipon  to  plead  and  such  specification  as  it  api)eared  in  the  copy  of  the 
diirges  served  at  his  arrest,  is  a  waiver  of  the  objection,  and  the  same 
ODnot  be  taken  advantage  of  at  a  subsequent  stage  of  the  proceedings. 
H 172,  March,  1894. 

783.  The  statement  as  to  enlistments,  discharges,  &c.,  required,  by 
Ibe  Army  Regulations,  to  be  furnished  with  the  original  charge  to  the 
convening  authoritj',  is  not  intended  to  l)e  ac<*ompanied  liy  a  de<»lam- 
tion,  on  the  pert  of  the  commanding  officer  of  the  accused,  as  to  his 
pesent  character.  The  regulation  does  not  call  for  the  officer's  opin- 
ion on  the  subject,  or  contemplate  that  the  character  of  the  accused 
will  be  taken  into  consideration  at  this  time.  39,  45U,  March,  1890; 
'  %  H\  September,  1890. 

CHIEF  MUSICIAN. 

734.  A  "^ chief  musician"  is  not  an  officer  ])ut  an  enlisted  man  (see 
•ttof  March  3,  1869,  c.  124,  s.  5;  and  Sec.  134L>,  Rev.  Sts.);  and,  not 
kdng(like  a  hospital  steward  or  ordnance  sergeant — par.  SJ)5,  Army 
1^.  of  1868)  specially  exempted  from  trial  by  a  regimental  oi*  garri- 
lon  court,  is  subject  to  the  same,  for  offences  within  the  jurisdiction 
of  SQch  court,  equally  as  to  trial  by  a  gen<»ml  court  martial.  XXXI, 
aa,  MarcK  1871. '    ^ 

786.  The  chief  musician  of  a  regiment  is  jin  enlisted  man,  but  not  a 
•on-commissioned  officer.  He  is  also  enlisted,  not  to  perform  the 
dsties  of  a  soldier,  but  expressly  as  an  ''instructor  of  nuisic."  (Act 
rf  March  3,  1869,  c.  124,  s.  5;  Sees.  Hmu  ll()->,  llo6.  Rev.  Sts.)  So 
bid  that  be  could  not  legally  be  reduced  to  the  ranks,  cMthcr  by  sen- 
dee or  by  order.*     XXXIII,  33,  Mat/,  1872. 

»(>,nipare  now  art  <»f  Man'h  2,  ISfm,  imhlinJu**!  in  (i.  ().  ;m,  A.  <;.  ().,  ISIHI. 
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CITIZENSHIP. 

736.  The  mere  enlistment  and  honorable  discharge  of  an  alien  as  a 
-i^Adwr  of  our  army  do  notjx/'  *c< constitute  him  a  citizen  of  the  United 
.Suri-i.  Ho  must  still  make  formal  petition  to  one  of  the  courts,  &o., 
'^\9t'4'\\u'A  in  S«H\  2165,  Rev.  Sts.,  and  present  thereupon  the  evidence 
n'#|uin-d  hy  Sec.  2160.'     LV,  167,  December,  1887. 

737.  A  n:itive-born  minor  is  a  citizen  of  the  United  States  under  the 
XlVlh  Ariu'ndment  of  the  Constitution.     Card  181,  Aiigu^t^  JS.% 

CIVIL  SUIT  OE  PE0CE88— AMENABILITY  OF  MILITAET  TO. 

7M.  ///'///,  on  the  analogy  of  the  principle  protecting  an  officers 
|yftv  from  Iwing  tjixed  by  the  authorities  of  a  State  (see  Tax),  that  the 
hff  i«n  ary  and  i>roper  baggage  of  an  officer  tmvelling  on  duty,  of  not 
^n-fitf-r  amount  than  allowed  by  the  Army  Regulations  to  l^e  tranv 
lH,iU(\  uith  him  at  the  public  expense,  was  proi)erly  exempt  from 
nl\.nUnirii\  in  a  suit  for  a  private  debt.  An  officer,  however,  can 
unl  If"  allowed  to  claim  such  an  exemption  to  an  unreasonable  extent. 
»M»d  ihoiild  ln»  assume  to  transport  or  proctire  to  be  transpoited  with 
liihi  any  rour^iderable  amount  of  baggage  greater  than  that  pennitted 
»»v  'b*-  n*j/ulatioiis,  he  would  justly  l)ecome  lialde  to  the  consequence^ 
of  llic.  ubunc  of  his  privilege.  In  such  a  case  he  could  not  claim  to  be 
.:M.:l.iifHd  by  tlic  govcmmcnt  in  resisting  an  attachment  or  execution 
)f  V  \t  d  ii|ffin  his  eH'ccts.     XXXV,  4s4,  Jtf/i/,  1871^. 

7flto  /A  /// 1  linl  t  he  p(»rsonal  property  of  an  officer  required  to  lie  po??- 
.1 .  I  <l  iiMfl  ii-cd  by  him  in  the  regular  performance  of  his  military 
fliilM  .'.  ii ',  f<»r  example,  his  sword,  or,  in  a  case  of  a  mounted  officer. 
Ill  tiHi  .;♦  rouM  not  legally  ])e  seized  upon  an  attachment  or  execution 
|.;.  M>  fl  In  II  <^iiil  bnmght  in  a  State  court.     XXXIII,  8,  March^  1872, 

V40  I  Im*  h^j/alily  of  the  service,  at  a  military  post,  of  process  issued 
hi  •!  .nil  ill  piorteeution  instituted  in  a  State  i^owvt  depends  (as  to  it< 
III  ii.(liiiil  uHllinrily)  upon  the  question  whether  the  sovereignty  of  the 
..i.il  H  .idi- »  uliolly  in  the  United  States  (either  by  virtue  of  areser- 
^.iliiiii  mI  the  oMMie  by  the  United  States  upon  the  admission  of  theState, 
111  t.l  il  I  .iiib.iei|iienl  surrender  ))y  the  State)  or  is  shared  by  theState 
uti\t  iiiiiH'iil  Where,  by  an  act  of  consent  or  cession  of  the  legis- 
Ulme  «»!'  11  Millie  ill  which  a  military  reservation  or  post  is  situated, 
\*\i  Ui  -IS  e  jui  imlielinn  ovcm*  the  same  has  become  unconditionally  vested 

'mi  .ill  »»l  Sum  I.  '^^**'  whiiJi  presHTibes  that  **in  time  of  i)eace  no  pen»»)n 
V  \*   III  au  Imhuu*  ^^h'»  '"*  '"*^  "  titizen  of  tho  Tniteii  States,  or  wno  has  notnmile 

'  4  W'  Ui.kii\»u  *'»  III'*  liiti'iitioii  to  IxK'oint' a  citizen  of  the  United  States  *  *  * 
\v'*  S^'whiil^^l  »^'»  *^"*  '^'■'^*  cnliHtinent  in  the  army.*' 
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in  the  United  States,  a8  contemplated  liy  Art.  I,  Sec.  8  cl.  17  of  the 
Constitution,  no  process  issued  from  the  State  courts  can  legally  be 
served  thereon,  but  only  process  issued  from  courts  of  the  United 
States  ctin  be  there  executed.     Where,  however,  in  ceding  jurisdic- 
tion, the  State  has  i*eser\'ed   to  itself  the   right,   not  unfretiucntly 
reHer\'iHi  under  the  circumstances  (and  which  it  is  often  for  the  advan- 
tage of  the  United  States  to  have  reserved,  since  otherwise  the  post 
might  become  an  asylum  for  criminals — see  Cession  of  Jurisdic- 
tion) to  serve  within  the   premises  civil  and  criminal  proi^ess  on 
account  of  rights  accrued,  obligations  incurred,  or  crimes  committed  in 
the  State  but  ouUide  of  the  premises,  then  the  writs  of  the  State  tri- 
bunals ma}'  l)e  executed  on  the  land  in  the  class  of  (*ases  thus  excepted. 
Of  course  where  there  has  been  no  cession  of  jurisdiction  by  the  State, 
its  officials  have  the  same  authority  to  s(»rvo  the  proc»ess  and  mandates 
of  its  courts,  and  its  courts  have  the  same  jurisdiction  over  acts  done 
and  crimes  committed  within  the  military  post  as  cOsewhere  in  the 
State:  the  mei*e  fact  of  the  ownership  or  occupation  of  the  land  by  the 
United  States  having  no  eflfect  to  except  it  from  the  ojK^ration  of  the 
State  laws.>    XVI,  5U,  AuguM,  ISGo;  XXI,  567,  July,  ISGG;  XXXIII. 

741.  Where  a  military  post  or  reservation  is  situated  in  a  Tfrrltory, 
the  Territorial  coui*ts  are  authorized  to  issue  prcK^ess  for  the  arrest  of 
officers  or  soldiers  of  the  command  cluirg(»d  with  crime,  or  to  cite  them 
to  appear  before  them  as  defendants  in  civil  actions,  or  to  atUich, 
replevy  upon,  or  take  in  execution  any  proixn'ty  In^longing  to  them 
within  the  posts,  <SU\,  not  s}>ecially  exempt<»(l  from  lej^iil  seizure.  This 
for  the  reason  that  the  courts  in  which  is  voted  th(»  judicial  power 
of  a  Territory  are  not  the  courts  of  a  sovcM-eignty  distinct  from  the 
United  States  but  are  the  creatures  of  Congrt»ss,-  ])eiiig  established  by 
it  dii-ectl V,  or  indirectlv  bv  its  authoritv  throuirh  the  Territorial  lecrls- 
lature,  under  the  provision  of  the  Constitution  (Art.  IV,  Sec.  3,  par.  2), 
empowering  Congress  ''to  make  all  n(M»(lful  rules  and  regulations 
Pespei-ting  the  Territory  belonging  to  the  Tni ted  States."  Thus  while 
officials  charged  with  the  service  of  the  i)rocess  of  such— as  indeed  of 
any — courts  would,  in  comity,  properly  refrain  from  entering  a  mili- 
tary post  for  the  purpose  of  serving  process  therein,  or  at  least  from 
making  the  service,  till  formal  permission  for  the  ])uriK)se  had  been 
sought  and  obtained  from  the  ccmnnanding  ofiicer,  yet,  on  the  other 

^See  Cehhiox  of  JrRiHimTioN  an<l  aiitlioritit*?*  cito*!. 

*** A  Territory  i?<  not  proiHtrly  HoveriMjrn.  It  is  an  ortranizaiion  thnniL'li  ami  ]>y 
JDeaoa  of  whif h  Conj^resH  for  a  time  governs  a  particular  |M)rtioii  (jf  tlu*  country. 
Its  rijrht- are  those  which  are  **et  forth  in  the  or^anii' a<t."  ( !♦)  opins.  At.  <K'n., 
114,110.) 
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band,  officers  coninianding  military  posts  in  the  Territories  should  c< 
tainly  interpose  no  obstacle  to  the  due  service  within  their  c*oniiiian 
of  the  legal  process  of  the  Territorial  courts.*  XXVIII,  1,  July.  186 
XXXIX,  541,  ifay,  JS7r^. 

742.  When  an  officer  or  enlisted  man  has  been  arraigned  before 
duly  constituted  court  martial  for  an  offence  legal!}'  triable  by  it,  t 
jurisdiction  thus  attached  cannot  l)e  set  aside  by  a  process  of  a  Sta 
court;  the  jurisdiction  of  the  latter  being  for  the  time  suspende 
The  offender  may  of  course  be  voluntarily  suiTendered  by  the  Unit 
States.*     8,  484,  June,  1886. 

743.  It  is  settled  that  a  State  court  can  have  no  authority  to  enjoi 
the  United  States  judiciary  from  executing  their  judgments,  or  froi 
proceeding  with  actions  of  law  pending  liefore  them.'  Siniilarly  hdi 
that  a  State  court  was  not  empowered  to  enjoin  an  executive  depart 
ment  or  officer  of  the  United  States  from  performing  the  con1mct%(!^ 
the  United  States,  and,  acconlingly  that  an  injunction  issued  in  a  suitii 
a  State  court  prohi))iting  an  officer  of  the  anny,  charged  with  th 
duty  of  paying  to  a  contractor  a  certain  sum  of  monej'  due  him  undei 
a  contract  l)etween  him  and  the  United  States,  from  paying  said  sum 
would  legally  and  properly  l)e  disregarded  by  such  officer.*  XUI 
12%,  Jan  nary,  1870. 

744.  Conti*acts  were  made  with  two  different  contractors  to  dredj 
separate  designated  su)>divisions  of  the  lake  channel  at  Toledo,  Ohio 
and  one  of  the  contractors,  by  direction  of  the  engineer  officer  in  charge 
began  dredging  in  the  sulKlivisions  covered  hy  the  contract  with  tb 
other.  Whereupon  the  latter  obtained  an  injunction  from  the  Stati 
court  enjoining  said  dredging.  Held  that  while  a  State  court  wt 
without  power  to  eiijoin  a  person  working  under  the  orders  of  w 
agent  of  the  Unit^nl  States  from  making  or  completing  an  improvemen 
for  which  Congress  h:ts  made  an  a[)propriation,*  the  proceeding  ii 

"Set;  the  opinion  of  the  Judge  A<lvocate  General  published  in  G.  O.  30,  Hdqr8.< 
Anny,  1878,  in  connection  with  7  Opine.  At.  Gen.,  564.  But  see  contra.  In  re  Chirk 
Brown  and  Austin  Burke,  on  lialieas  Corpus  (September  1884),  **In  the  Diftrii 
Couit  [Territorial]  of  the  S<H*ond  Judicial  District,  holding  tcmis  at  VancouveTi 
publishe<i  in  Circular  21,  Department  of  the  Columbia,  June  15th,  1885. 

«6  0nins.  At.  Gen.,  42X 

'McKim  r.  V(x>rhies,  7  Cranch,  279;  Dum^an  r.  Darst,  1  How.,  306;  City  Bk.  of  X/ 
r.  Skelton,  2  Blatcli.  26;  K\\nzn  v.  Johnstai  Co.,  6  Wallace,  166;  United  Statesr.  Coum 
of  KtH»kuk,  iff.,  514;  >Iariposa  Co.  r.  (tarrison,  26  How.  I*r.  448;  English  r.  Milk 
2  Rich.  ¥ai.  320;  Chapin  r.  James,  11  R.  I.,  86. 

*8ee  the  sul)se<iuent  confinuatory  opinion  of  the  Attorney  General  in  this  case, 
16  0r)ins.,  257.  In  an  earlier  oniiiion  of  the  Solicitor  General  (15  Opins.,  524), 
was  field  that  as  a  State;  can  not  by  its  judi(Ma1  process  legally  obstruct  or  indiree 
interfere  with  the  operatit)ns  of  the  I'.  S.  government,  a  State  court  could  not 
authoriziHl  to  enjoin  a  contnw'tor  with  the  I'niteil  States  from  receiving  payme 
under  his  ccmtract  and  thus  hinder  him  in  the  due  performance  of  the 

MVisconsin  r.  Duiuth,  \H\  V.  S.,  :r<». 
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question  had  no  such  purpose  in  view,  did  not  in  any  way  interfere 
with  the  improvement  as  contracted  for  by  the  United  States,  but 
simply  prevented  one  contractor  from  infringing  upon  the  rights  of 
the  other  under  his  contract,  that  therefore  the  State  court  had  juris- 
diction of  the  case  and  power  to  enforce  its  decisions.    49,  313,  Ochiber^ 

mi 

745.  Where,  in  time  of  peace,  a  U.  S.  maixhal  of  a  Territory,  under 
color  of  a  formal  warrant,  made  an  arrest  of  a  civilian,  and  an  officer 
of  the  army  thereupon  assumed  to  release  him  by  military  force  on 
the  theory  that  the  arrest  had  been  made  outside  the  marshaFs  district, 
Wrf  that  the  act  of  the  officer  was  whollv  unauthorized,  and — an 
bdictment  having  been  found  against  him  in  a  United  States  court — 
«rffw«/that  he  be  required  to  surrender  himself  to  the  U.  S.  attorney 
or  marshal  for  trial.      XXVI,  408,  Felruanj,  1S08. 

74S.  In  a  case  in  which,  in  1873,  a  judgment  was  obtained  in  a  Terri- 
torial court  against  two  officers,  for  an  act  pi»rfonned  in  goo<l  faith 
wid  in  the  zealous  and  consc*ientious  discharge  of  what  was  l>elieved  to 
be  a  public  duty  devolved  upon  them  by  an  order  of  the  department 
commander,  and  this  judgment  was  subsequently  (in  1^77)  affimied 
by  the  Supreme  Court  of  the  United  States  * — the  officers  having  been 
defended  by  counsel  assigned  to  defend  them  by  the  Department 
of  Justice, — advised  th2X^  notwithstanding  the  fact  that  their  act  had 
been  thus  determined  to  have  been  illegal,  an  application  made  by 
them  to  Congress  for  an  appropriation  to  defray  the  amount  of  the 
lodgment,  would  properh'  be  favored  by  the  Secretar}'  of  War.*  XLI, 
«3,  Odfjher,  1878. 

747.  For  criminal  or  tortious  acts  committed  by  soldiers  against  the 
property  of  citizens,  the  Unitc»d  States  is  not  n»sponsi])h».'  The  reni- 
riy  is  by  prosecution  of  the  individual  off(»nder,  or  suit  for  damages. 
8, 319,  yehntanj,  1890. 

748.  Enlistment  in  the  resfular  annv  of  the  United  States  does  not 


'Bates  t".  Clark,  5  Otto,  205. 

*By  the  acta  of  March  3, 1863,  c.  81,  p.  4;  May  11, 1866,  c.  80,  p.  1 ;  and  March  2, 1867, 
Jj  1^5,  the  order  or  authority  of  the  PreHident  in  inado  a  <k*fence  in  any  court  of  the 
United  States  or  of  the  States,  to  any  prosecution  or  nuit  inHtituti^l  against  an  otficer 
«»ildiero£  the  anny,  for  an  arrent,  trenpasH,  or  other  act  made  or  done  by  such 
•othority,  during  the  war  of  the  Rebellion.     Under  these  Statuten  it  would  api)ear 
tftttan  officer  or  soldier  could  not  be  made  liable  to  j)uniHhment  orilaniagcs  for  any 
ittitimate  act  performed  during  the  war  in  the  line  of  bin  duty  or  under  ttie  orders 
Ota  proper  superior:  otherwise,  however,  as  to  injuries  or  wronp*  done  in  the  absence 
<rf  lial  orders,  or  on  the  penvmal  resiwusibility  of  the  individual.     See,  an  illustra- 
tmgUiifl  subject  the  decision  of  the  Supreme  Court  in  Beard  r.  Burts,  5  Otto,  4;>4. 

10  the  caseof  In  re  Murphy,  Woolworth,  141,  it  was  held  by  JiL«tice  Miller  that  the 
9A{A  1867  was  ex pogt  fado  and  unconstitutional,  in  so  far  as  it  iissmned  to  validate 
ftmii^menls  imposed  by  military  courts  which  would  otherwise  be  invalid. 
'See,  on  this  subject,  §  784,  po«tf  and  notes. 

16906—01 U 
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preclude  service  upon  the  soldier  of  papers  in  a  suit  for  divon 
Card  7413, 1)ecemlei\  1899. 

749.  Iltld  that  the  arrest  of  an  enlisted  man  for  a  contempt  in  n 
complying  with  the  legal  order  of  a  civil  court  to  pay  a  certain  sum  f 
the  maintenance  of  his  wife,  was  a  legal  proceeding  and  not  with 
the  prohibition  of  Sec.  1237,  Rev.  Sts.  Such  an  arrest  is  not  an  arrc 
''on  mesne  process"  or  "in  execution  for  a  debt/'  but  an  arrest  on 
judgment  on  conviction  of  a  criminal  offence,*  analogous  to  an  impr 
onment  duly  adjudged  on  conviction  of  an  ordinary  crime  or  misc 
meanor.     51,  478,  February^  1892. 

760.  Where  an  enlisted  man  who  had  been  sensed  at  his  post  (whi 
was  not  under  the  exclusive  jurisdiction  of  the  United  States)  with 
subpoena  requiring  his  attendance  as  a  witness  before  a  civil  court  < 
the  State,  neglected  to  comply, — held  that  he  was  guilty  of  amtenajh 
and,  if  lined  by  the  court,  had  no  remedy;  and  this  though  the  serric 
was  personal  and  not  made  through  the  commanding  officer.  35,  284 
Sejytemhtrr,  1889. 

751.  A  United  States  officer  or  agent,  in  charge  of  lands  of  the  Unltec 
States,  who  is  made  a  defendant  in  a  suit  in  a  United  States  or  a  Stati 
court  in  which  title  to  such  lands  is  claimed  by  an  individual,  shouk 
dul}^  api^ear  and  answer  in  court,  and  is  not  authorized  to  interpo* 
physical  force  against  the  seivice  of  due  process  of  the  court  in  sucl 
a  suit,  however  groundless  he  ma}'  believe  it  to  be.  So  advutedtibfH 
the  miliUiry  force  employed  to  protect  the  possession  by  the  Unitei 
States  of  a  cemetery  resenation  at  El  Paso,  Texas,  to  which  title  wt 
claimed  in  u  suit  instituted  by  a  citizen,  })e  withdrawn,  or  at  lew 
ordered  to  obstruct  in  no  manner  the  due  exei*ution  of  judicial  procea 
on  the  premises.     52,  182,  Fthriiary^  1892. 

752.  The  owner  of  land  occupied  by  a  canal,  constructed  as  ai 
improvement  under  a  River  and  Harlx>r  Act,  may,  by  the  authorit] 
of  the  ruling  of  the  Supreme  Court  in  the  leading  case  of  U.  S.  % 
Lee,^  maintain  an  action  of  ejectment  or  trespass  against  the  offidi 
representative  of  the  United  States  in  charge  of  the  improvemenl 
35,  lUl,  Srjptrmhrr,  1889. 

753.  ILhl  that  it  was  not  within  the  constitutional  power  of  Coi 
gress  to  enact  that  the  United  States  should  not  l)e  liable  for  dsn 
ages  caused  hy  the  prosecution  of  a  public  work,  and  therefore  till 
the  Government  could  not,  through  a  provision  of  law  to  that  effec 
escape  liability  for  losses  incurred  by  third  parties  from  flowsf 
caused  by  a  harl)or  improvement.     If  it  would  be  liable  to  them 

'  That  contempt  of  court  Ih  "a  specific  criminal  offence,**  see  New  Orleans  r.  StM 
ship  Co.,  20  Wallace,  387, 392. 
'  106  U.  S.,  196.     And  see  the  case  of  Stanley  r.  Schwalby,  S5  T^xas,  34S- 
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the  absence  of  such  law,  a  statute  providing  that  it  should  not  be 
liable  would  be  unconstitutional  as  l)eing  an  attempt  to  deprive  them 
of  a  property  right  by  legislation.     66,  47S,  485,  J)tct7nhei\  1S92. 

764.  The  legislature  of  the  State  of  Washington  passed  an  act, 
approved  March  7,  1893,  making  unlawful  and  punishable  by  line  and 
imprisonment  the  manufacturing,  buying  or  selling,  or  giving  or  fur- 
nishing to  any  one,  of  cigarettes  or  cigarette  paper,  whic»h  act  has 
not  (July,  1893)  been  judicially  pronounced  unconstitutional.  Held 
that,  so  long  as  the  same  remained  in  force,  an  officer  or  soldier  offend- 
ing under  it  would  be  legally  liable  (unless  his  act  were  committed 
on  premises  under  the  exclusive  jurisdiction  of  the  United  States) 
to  arrest  and  punishment,  and  that  a  due  considemtion  for  the  inter- 
ests of  the  service,  as  well  as  a  due  rcsjx^ct  for  the  State  sovereignty, 
should  induce  military  persons  at  a  military  iK)st  to  avoid  all  cause  or 
occasion  of  offence  in  the  particulars  made  penal  by  this  act.  60,  3o<>, 
My,  1S93. 

756.  It  is  not  within  the  province  of  the  War  Deimrtment  to  afford 
to  officers  of  the  army  protection  against  suits  instituted  by  civilians 
chiming  to  be  their  creditors.  64,  03,  Feffrnary^  ISO^.  Nor  can  the 
Government  properly  act  as  collector  of  private  indebtedness  due  from 
officers  or  enlisted  men  of  the  armv.  In  such  cases  rt^sort  should  be 
M  to  the  civil  courts.  Where,  however,  the  question  becomes  one 
of  conduct  unbec*oming  an  officer  and  a  gentleman  on  the  part  of  an 
officer  or  of  conduct  to  the  prejudice  of  go<xl  order  and  military  disci- 
pline on  the  part  of  either  an  officer  or  enlisted  nmn,  action  may  be 
taken  by  the  War  Department  on  these  questions  only.^  Cards  r)4S:>, 
/>w/i^V,  J89S;  5931,  JfaA/i,  IS9D. 

756.  Where  a  soldier,  sentenced  to  imprisonment  in  the  Military 
Prison,  was  temporarily  detained  at  a  military  i)<)st  awaiting  transfer 
to  Leaven  worth,  and  application  was  made  hy  the  civil  authorities  that 
lie  be  turned  over  to  them  for  a  trial  ujx)!!  a  criminal  charge,  ]uhl  that 
Ite  should  be  forwarded  as  soon  as  practical)le  to  i\w  Military  Prison  to 
*rveout  his  sentence, and  that  the  civil  authorities  should  lie  respect- 

'The  Secretary  of  War  does  not  undertake  the  collection  of  dcbtn  <lue  private  i)er- 
>oos  fmm  offieere  and  M)ldier8,  nor  to  re<iuire  a  prefc'rence  for  any  particular  creditor 
in  payment  in  Kueh  caeies.  Iliri  aim  iH  to  ])r()tect  the  character  and  Htandin^  of  the 
*iny,  and  to  eliminate  from  it  thoHo  ^'lihy  of  dishonorable  con<luct.  Wliere  charj^'cs 
<lf  wch  conduct  are  ma^le  they  will  Ik;  promptly  inv(»Htijfated,  and  where  statements 
of  Don-bayment  of  debt«  are  made  a^inst  <»tticers,  they  will  Ixi  investigated  with 
tbisena  in  view.     Ruling,  Secretary  of  War,  Noveml)er  18,  1S97. 

Complaints  of  non-payment  of  debts  due  from  otiicers  on  tlie  active  list  and  under 
tile  control  of  department  commanders  are  in  i)ractice  referriMl  for  the  ''ntM-essary 
•ction"  to  the  proper  department  headciuarterH  an<i  the  complainants  notific<l  of  the 
•boTe  mling  oi  the  Secretary  of  War.  The  complaints  neiMl  nnt  Ih^  acconipanie^l  by 
or  be  in  the  form  of  formal  changes* — a  statement  of  the  a<'ts  and  coinluct  complained 
of  is  sufficient  as  a  basis  for  investigation.  Formal  charges  can  bo  prepared  when  as 
a  result  of  the  investigation  such  action  is  required. 
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fully  informed  as  to  his  status  and  advised  that  proper  facilities  would 
be  afforded  them  for  assuming  the  custody  of  the  prisoner  immediately 
upon  the  completion  of  his  term  of  imprisonment.  62,  358,  ^ovemher^ 
1893. 

767.  Where  a  man  while  serving  as  a  juror  enlisted  in  the  army,  hdd^ 
that  the  War  Department  had  no  authority  by  reason  of  such  enlist- 
ment to  compel  the  judge  to  excuse  him  from  further  jury  service. 
Card  4460,  June,  1898. 

768.  In  the  case  of  Belknap  v.  Schild  (161  U.  S.,  10),  decided  by  the 
U.  S.  Supreme  Court  in  Februaiy,  1896,  it  was  held  that  where  the 
United  States  owns  a  piece  of  property  and  is  in  peaceable  possession 
of  it,  the  Government  ca,nnot  be  enjoined  by  courts  and  prevented  from 
using  it  for  the  government  pui-poses  for  which  it  was  intended.  So 
where,  after  an  electric  plant  had  been  constructed  under  contract  at 
Watervliet  Arsenal,  suit  was  subsequently  brought  against  the  con- 
tractor by  another  electric  company  for  infringement  of  its  patent  in 
the  construction  of  the  plant,  making  the  commanding  officer  of  the 
arsenal  a  defendant,  asking  for  damages  and  that  the  latter  be  per- 
manently enjoined  from  using  the  plant,  held  upon  a  request  by  the 
contractor  for  final  payment,  that  in  view  of  the  decision  of  the 
Supreme  Court  cited,  there  was  no  objection  to  making  the  payment 
Card  716,  Ajrril,  1896, 

759.  The  fact  that  a  vessel  lying  at  a  wharf  in  Savannah,  Ga.,  was  a 
United  States  transport  does  not  take  a  criminal  offence  committed 
thereon  out  of  the  jurisdiction  of  local  courts.  Whether  as  a  matter 
of  military  necessity  in  time  of  war,  such  jurisdiction  should  be  dis- 
regarded, it  was  unnecessary  to  consider,  as  no  such  necessity  existed 
in  the  particular  case.     Card  5635,  Jamvary^  1899. 

760.  On  the  question  whether  quartermasters  on  board  U.  S.  trans- 
ports can  be  summoned  before  a  U.  S.  commissioner,  on  claims  for 
pay  made  by  seamen,  remarked.^  that  when  an  officer  of  the  army  is 
served  with  a  summons  from  a  United  States  court  it  is  his  duty  to 
respond  to  the  same;  that  this  is  recognized  by  the  army  regulations 
and  has  become  tlie  pmctice.  Recommetided  therefore  that  this  course 
be  pursued  in  all  cases  instituted  in  the  U.  S.  courts  for  seaman's 
wages,  but  the  officer  whose  duty  it  becomes  to  make  response  to  the 
summons  should  forthwith  notify  the  proper  U.  S.  district  attorney 
of  the  institution  of  the  suit  and  request  him  to  defend  tiie  same,  and 
at  the  same  time  report  action  to  the  War  Department,  by  telegraph, 
if  necessary,  to  the  end  that  the  Attorney  General  may  be  requested 
to  give  the  district  attorney  any  required  instructions  in  theihatter. 
Card  5647,  Jan  uary,  1899, 
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781.  Under  the  law  and  pi-actiee  governing  the  Executive  Depart- 
meots,  a  head  of  a  department  i^  held  not  to  ])e  in  general  empowered, 
without  8pecific  statutorj'  authority  for  the  puipose,  to  nH)pen  (except 
for  the  correction  of  an  eiTor  in  calculation)  a  claim  once  duly  h^ettled 
by  his  predecessor,  in  the  absence  of  new  and  material  evidence  clearly 
entitling  the  claimant  to  an  additional  allowance.*  So  he1<l^  that,  in 
the  absence  both  of  new  evidence  and  new  statutorv  authoritv,  the 
Secretary'  of  War  would  not  l>e  empowere<l  to  reopen  and  reconsider 
a  claim  for  the  repayment  of  a  certain  sum  (paid  as  conmiutation 
money  by  a  party  who  claimed  to  have  lieen  illegally  drafted),  the 
Question  of  the  allowance  of  which  had  ])een  dulv  (considered  hv  a 
former  Secretary  (under  a  statute  authorizing  him  to  repa}'  the  same 
if  deemed  to  be  justly  due),  and  had  ]>een  unfavoral)ly  determined,  ten 
years  before.  And  this,  though  the  correctness  of  such  determina- 
tion was  considered  to  be  doubtful;  the  proper  recourse  of  the  claimant 
in  such  case  being  to  Congress.     XLII,  357,  July.  1S70. 

782.  As  a  general  rule,  a  claim  decided  a<lversely  by  a  former,  can  not 
be  reopened  by  a  later,  Secretaiy ,  in  the  al>sence  of  new  evidence  going 
tothemeritw/  ^,41S,Avffust,lS00;  CardA  im,lJecenih,T,lS94;  1408, 


/The reason  of  the  restricted  authority  (illii8trate<l  un<U»r  thin  Title)  of  the  Kxecu- 
tive  department  in  the  allowance  of  claiiiiH  maybe  Umnd  in  the  ])riiicij)le  of  pul)lic 
llw,  w  expreaeted  by  Miller,  J.,  in  the  cane  of  The  Floyd  Acceptancen,  7  Wall.,  666, 
•76,— that  *'in  our  stmcture  of  government  all  |>ower  ih  delegateil  and  dofim'd  by 
Iwr:  *  *  *  we  have  no  oflBcen«,  from  the  President  down  to  the  most  flul)or- 
^te  agent,  who  does  not  hold  office  under  the  law,  with  j)rt»t*iTi]MHl  thities  and 
Bmiteti  authoritv." 

*r.  S.  r.  Bk.  of  Metropolis,  15  Peters,  377;  Rollinn  and  Presbn-v  r.  V.  S.,  1>3  Ct. 

Qg.,  106,  and  cai^  cited;  Waddell's  Ca^^s  25  *V/.,  3i>3;  9  Opinn.  At.  (u'li.,  32;  12 

ii,355;  14  id.,  275;  15  tV/.,   192;  16  if/.,  452;  1  ('oin|).  IHh\  193;  2  iW.,  2W,  401;  4 

*i,  303;  6  id.,  236,  245.     In  Rollins  an<l  Prei»l)rey,  r.  I  .  S.,  ;*upra,  it  waa  held,  quot- 

njgfrom  syllabus,  that  "any  public  officer  in  an  Executive  iVnartmcnt  may  corre<!t 

hii  own  errors  and  open,  reconsider,  or  revenn;  an v  ca^e  decided  bv  himw'lf."     In 

Mveringthe  opinion  of  the  court.  Chief  Justict^  Uiclianl-on  said:  **  It  has  hnij?  IxH^n 

held  in  the  Kxecutive  Dei>artments  that  when  a  claim  or  c<»ntrnverHy  In'tween  the 

Piiited  States  and  individuals  therein  pending  has  once  iM'eu  fully  c«)n,**idenHl,  and 

iml  action  and  determination  had  then?on  by  any  executive  officer  having  iuri.«<lic- 

tiwi  of  the  same,  it  can  not  be  reopene<l,  set  a.**ide,  and  a  <lifferent  re.«ult  onlen'd  by 

tty  successor  of  such  officer,  except  for  fraud,  manift\**t  error  on  the  face  of  the  pro 

nedings,  such  as  a  mathematical  miH<*alculation  or  newly  discoverer!  evidi'nce,  pre- 

Knted  within  a  reasonable  time  and  under  such  circumstancen  as  would  be  sufficient 

euse  for  granting  a  new  trial  in  a  court  of  law.     This  ruling  and  ])racti<'e  of  the 

I^epartments  has  been  approved  elsewhere  an<l  has  l)een  nustaincHl  })v  the  courts. 

(90|Hii.  At.  Gen.,  34;  I2%d,,  172,  1^58;  14  t</.,  275,  :W7,  456;  15  Pet.,  401;  Lamlrtte'n 

Cm,  1   Ct.  Cls.,    147;  Jack9m'n  Ot»e,  19  id.  504;  State  of  lUiuoU  Case,   20  id.,  342; 

McKe^M  Case,  12  W.,  560;  Day's  Ot^,  21  id.,  2*34,  ami  the  oninion  t>f  the  Ju<iiciary 

Committee  of  the  Senate,  reported  by  Senator  and  Judge  Dax-id  Davis,  (iiiot«Mi  in 

htkaam^s  Case  above  referrect  to.)     But  it  has  never  }>eeu  <loubte<i  that  any  public 

officer  in  the  Departments  may  correct  his  own  errors,  and  oikmi,  reconsider,  and 

reverse  in  whole  or  in  imrt  any  case  decided  by  himself." 
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June^  1895,  It  is  only  for  fraud,  manifest  error  on  the  face  of  the  pi 
ceedings  (an  erroneous  calculation  for  example),  or  newly  discover 
evidence  presented  within  a  reasonable  time  and  sufficient  to  warran 
new  trial  at  law,  that  a  claim  or  controversy,  finally  pa^^sed  upon  hy 
head  of  a  department,  may,  in  the  absence  of  specific  authority  frc 
Congress,  be  reopened  ])y  a  successor.  34,  225,  357,  ^Iw^m*^  1889;  % 
23,  Frhruary,  1890;  47,^223,  May,  1891;  53,  443,  May,  1892;  64,  Mi 
August,  1802;  58,  lot),  Ft^^ntary,  1893.  But  any  public  officer  m 
correct  his  own  errors  and  I'eopen  his  own  decisions.*  34,  225,  Augu 
1889. 

763.  A  tinal  settlement  of  a  claim  under  special  statutory  authorit 
followed  by  receipt  and  acceptance  by  the  claimant  of  the  amoai 
awarded,  estops  the  claimant  from  questioning  that  such  allowance ao 
payment  constituted  a  full  and  final  satisfaction  of  his  entire  claim 
So  where  the  Secretary  of  War,  pursuant  to  act  of  Congress,  hw 
settled  the  claim  of  a  railroad  co.  for  military  transportation  by  A 
allowance  of  a  sum  which  was  paid  and  accepted  as  a  final  award,  Mf 
that  without  new  authority  from  Congress,  he  could  not  reopen  th< 
case  for  the  pui-pose  of  allowing  further  credits,  except  to  come 
errors  in  calculation.     XLII,  332,  «/m«/',  1879. 

764.  Where  a  claim  has  once  been  settled  by  a  preceding  Secretir] 
under  the  provisions  of  a  statute  imposing  such  duty  upon  him,  aiK 
subsequently  a  resolution  is  adopted  ])y  one  house  of  Congress,  or  i 
committee  theivof  makes  a  report,  adverse  to  the  decision  of  the  Secre 
tary,  such  resolution  or  report  may  properly  ser\'e  as  a  ground  foi 
reopening  and  again  examining  and  settling  the  case;  and  while  tJK 
views  of  the  committee,  or  those  indicated  in  the  re^ution,  as  to  tb 
meaning  of  the  statute  are  entitled  to  respectful  examination  andooD 
sideration  l)y  the  Secrctarj\  they  are  not  binding  upon  him  in  tb 
reexamination  and  settlement  of  the  claim.  He  must  look  solely  t 
the  statute  which  gave  him  jurisdiction  and  a(*t  according  to  hisowi 
best  judgment  of  its  meaning.'     56,  f>,  (httther,  1892. 

765.  An  executive  official  cannot,  of  his  own  authority,  appropritl 
the  mone}'  of  the  United  States  for  the  purpose  of  satisfying  a  cliili 
So  //^/<7  that  the  Secretarv  of  War  could  have  no  authoritv  to  reimban 
a  claimant  for  the  amount  of  a  tux  assessed  upon  him  by  the  milittt 
authorities  during  the  war,  and  expended  in  the  public  service,  whelb 

^See  note  to  §  7()1,  ante. 

»5  Opins.  At.  (ien.,  122;  10  iV/.,  259;  12  iV/.,  3S6;  4  Oomp.  Dec.,  828;  6  id.,  81 
"Where  a  claimant  haw  heretofore  preeentetl  and  has  been  allowed  a  claim  fora  p 
of  an  entire  <ieinand  arininp  out  of  the  Haine  8>i'r>'iee  and  in  the  same  ri^t,  floch  p 
tial  allowance  in  a  settlement  of  the  whole  demand  and  a  subsequent  appUcatioil 
the  nnnainder  will  be  disallowed. "    4  Comp.  Dec.,  328. 

» 19 Opins.  At.  Gen.,  388. 
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r  not  the  same  was  legally  exacted,  but  tiiat  Congress  must  be  applied 

i  for  the  noifSNtry  action.'     XVUI,  (JfiS,  Mnrch,  SfiGC. 

706.  Tlie  (ioverniuent  will  in  goncrul  recugtiizo  Ht^signmentfi  of  claims 

>  moneys  in  Its  bunds  dtic  und  jHu^ablc  to  individual!-,  ki  fur  a^i  to  con- 

r-iiit  lo  [jay  over  tlie  uuiount  to  llie  assignw,  where  the  a.tsiynnient  is 

bbkIc  «<.-i"<irding  to  law,  iv>..  St'c.  347",  Rev.  Sts.'     But  jxirtifs  n-po!- 

MOting  oppo!iiiig  intcrestn  <'aiini>t,  by  prei«cnting  lo  n  hoad  of  n  dopart- 

neiil  <-onHicting  claims  (o  such  tiiouey,  compel  him  to  lieconic  a  stake- 

boldtr  fur  them  or  an  arbitrator  upon  the  merits  of  their  demands. 

Where  there  is  any  doubt  as  to  whom  the  mouey  should  be  paid,  the 

claimants  should  properly  have  recourse  to  Congn'ss  or  tbo  courts. 

XIX.  :»*;fi,  fMYmier,  iHGn. 

787,  ^Vhe^o  a  ckiiu  for  pay  for  militarj-  sor^'ice,  not  yet  allowed, 
bad  l>ecn  won  from  the  owner  in  a  l>el  on  a  horse  race,  and  a  jxiwcr 
of  attorney  to  collect  the  Mime  had  )>ccn  executi'd  by  tJic  owner  lo  the 
claimant,  lifitf  that  such  power  wa-i,  in  cffei-t,  an  assignment  of  the 
claim,  and  as  »uch  was — wh<'ther  fraudulent  or  nut — "nJjsolutely 
Toid."  under  Se<-.  8477,  llev.  St«.     LII,  l>r..  Jl'inh.  Ifi/i7. 

7tS.  Notwilh.«tauding  the  equitable  principle  that  ititei*est  la  an  inef- 
dent  of  a  deh4,  the  rule  is  well  settled  that,  except  where  it«  pav-mont 
i*  «pre»*Iy  stipulated  for  by  contract,  or  specifically  authorized  by 
act  of  (."onprewi,  the  I'nited  States  is  not  Inund,  nor  is  any  executive 
official  empowered,  lo  pay  interept  on  claims,  whether  Arising  out  of 
i-onlrw-t  or  otherwise.'    "XXI,  hU,J>ihj.  JSOG;   XXXII.  r.iH>.  .JA/y, 

■  A  I'kini,  tliiiiiiili  iW-iiiiil  liy  th*!  i^'Tvtsry  u(  War  M  be  )>n)l«lily  juM.  (ttniiut  in 
■ra»«sl.  in  ihv  aimuv  cil  wiy  ai>[>ro[>riiiiiun  for  itB  frnvmnil,  or  (iiIut  »iiihurUy  to 
allow  (livMiiiii-,  )<r.i]~'rlv  1>f' I'liicrtnintil  by  him.  .^nil  whi'n>  to  paw  iiihiii  aclaiin 
mtwl  lie  r).;.Fi-  I  .If,  i.'M.  ,  ii  ■'■iiiidiicratinii  of  iia  in«-riu«il1  in  icvm-ntl  beoutof 
ptMv.  an')  I    <  'iMrinK  hciirl  tlii'rvuii,  will  |ir<ii<erl)r  IwrctHiTcd  b) 

lliFi)r]*u1>:i>  ii'mjnini'n^lby  Intt-totakcKiKM-illrRclionitihiarue. 

'  AiwiiPi""  n:  I  ■  1 —  .  i  111.11  le  M  prrmriliiii  in  this  iipi-tiiin  arpHeclsPwl  to  bp 
"abvihttrlv  1,1. u  .i;.>l  ;l>v:  ,  liiii  ihin  btatuU' was  iiitni(le<l  to  pntect  tlie  Uovern- 
nmtitmnA  ni>r  ibr  ■luimoul  uiu)  tu  imrvpnt  [muds  a|njn  thi;  Treasury  and  the  wy- 
BtMit  alii  !■>  Koml  M  lo  him.  IMco  i:  Knrcvt  1T:1,  I!.»<.,410,  423,uid  iiuthoniim 
■iltil.  While  tlip  Bixiiuntlnic  utHtvntn'ill  iiut  approve  )K)weni<if  attorney  not  executeal 
rn  »ro>nJn.ti<v  n  I'li  tin-  ftiiiii(<'.  i(  ilifi-urt-itiicitruiTS  m  (wt  niAke  jiaymi'nlH  lo  pfr- 
run*  ItnliHiii'  v.  hjiil  1  "A.  I  -  <  f  [iiinracy,  Ihf  BivoimtJneoRiiH^n 

t,  to  allow  tlie  dUbtirHJi 
ir  a(-count«. 


vbtirHing 


US 


I  At.   <if 


,   ail.     Tliie 


— '-■.  ■!     .                                                              .     .     .  iirrx  .'>  K.'ini.  dfivwiea,  «M>iirneefl 

II.  ■      ■  1    ,■  iM;,,(it  i.i  fredlb>ns  Iwiuwo 

!  .    ,i  .         I.    ...  ..Mihin  llieovil  Ht  whicb 

F  .               ,  ,   xibUck.  102  vL,  MA; 

"  'Aui'in.T.  ..  JloMiM.  11'7  I  ..•i  ,  L'.M,L1i(l:  'lliin,-vr.  f.  K,  113  .*</.,  2*3;  TlU-on  P. 
I'  ».  ]Mii><.,  til;  Tntdt.  I'nii«<l  F>uu«*,  ]>i>t-(<n!<aiix  ((.1.  I'U.),  M;  I'nitcil  titalm  r. 
MfKm-.  I  <Kli>,  tVi;  1  OulnH.  Al.  fiMi.,  DM.  HM;  2  i-l.,  403;  3  id.,  KV,;  4  id..  14.  I3V, 
~  1^  A  ml.,  73;  IDA,  l.W.  m  SSR;  6  iJ.,  633;  7  <U.  6S;  »  id.,  &7.  44»;  14  iil..  30;  IT 

il  Malutury  authority,  a  iiiilltary  ntdLvr,  in  t-iiU'riiis  intn  •  n 

'"iiif  t1i<!  rnit«l  tSlatai,  hIiuuIiI  iml  iitipuktv  with  tlie  eiMi . 

'nit  him  under  tlu)  o.niracl  ara  dvlnj-ed  Iteyond  a  i-ertain 
o  clatta  intermt  thereon.  « 
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1872;  52,  427,  March,  1892;  64,  404,  August,  1892.  So  hdd  that  a 
State  or  Territory  was  not  entitled  to  be  allowed  interest  on  the 
amounts  found  to  have  been  expended  by  it  in  raising,  arming,  sup- 
porting, &c.,  volunteers,  under  the  act  of  June  27,  1882;  that  act  not 
making  provision  for  any  allowance  of  interest/  LI,  200,  December, 
1886;  420,  January,  1887;  LIII,  238,  March,  1887. 

769.  Neither  the  Secretary  of  War  nor  any  executive  official  can, 
without  authority  from  Congress,  be  empowered  to  pay,  allow,  or 
favorably  entertain  an  unliquidated  claim  or  claim  for  an  unsettled, 
undefined  amount.^  A  claim  for  unliquidated  damages,  as  such  a  claim 
is  commonly  designated,  is  a  claim  for  an  amount  not  fixed  by  an  express 
contract  or  capable  of  being  fixed  by  the  terms  of  such  a  contract  but 
based  upon  an  alleged  implied  contract  or  an  alleged  wrong.  64,  386, 
July,  1892;  63,  180,  228,  January,  1891,.;  Cards  3627,  ]!^ovemher,  1897; 
3969,  Septemher,  1898;  5573,  January,  1899;  5901,  March,  1899. 
Such  claims,  if  within  the  description  of  the  act  of  March  3,  1887, 
should  be  sued  upon  in  the  Court  of  Claims  or  U,  S.  district  courts, 
which  have  been  invested  by  that  act  with  a  concurrent  jurisdiction  of 
certain  claims  based  upon  implied  contracts  with  the  Government  and 
"for  damages  liquidated  or  unliquidated."    20,  109,  October,  1887. 

770.  The  Secretary  of  War,  in  the  absence  of  authority  from  Con- 
gress, is  not  empowered  to  allow  a  claim  for  unliquidated  damages; 
the  term  "damages"  being  here  used  in  its  legal  sense.  In  general, 
in  the  absence  of  a  specific  appropriation  by  Congress  for  the  pur- 
pose, no  executive  or  military  officer  can  legally  pay  or  allow  to  an 
individual  a  sum  of  money  not  expressly  stipulated  to  be  paid  to  him 
b}-  the  terms  of  a  lawful  contract.  A  claim  for  an  amount  not  fixed  by 
express  contract,  or  capable  of  being  fixed  according  to  its  terms,  but 
based  upon  an  alleged  implied  contract  or  an  alleged  wrong  done  the 
claimant,  is  a  claim  for  unliquidated  damages,  and  cannot  legally  be 
allowed,  of  its  own  authority,  by  an  executive  department  of  the  gov- 
ernment. Claimants  for  unliquidated  damages  must  have  recourse  to 
Congress  or,  in  a  limited  class  of  cases,  to  the  Court  of  Claims. 
XXXII,  433,  March,  ISlii;  XXXV,  111,  January,  187^;  XXXVH, 
233,  January,  1876;  XXXIX,  417,  February,  1878;  LIH,  279,  April, 

*  Compare  17  Opins.  At.  Gen.,  595. 

•-' Dennis  r.  U.  8.,  20  Ct.  CIs.,  119;  Brannen  r.  U.  S.,  id,,  219;  Pitman  v.  U.8.,it/., 
258;  1  Comp.  Dec,  261,  283;  2  id,  174,  488;  4  k/.,  446;  5  id.,  693,  770;  6  tU,  707. 
But  payment  may  l^  made  for  work  or  materials  furnished  and  received  under  a 
contract  express  or  impHe<^  though  the  price  is  not  fixed  by  Buch  contract 
McCiure  r.  U.S.,  19  Ct.  CIs.,  179;  Dennis  r.  U.S.,  20  id,,  119;  Pitman  v.  U.  8.,  W., 
253;  1  Comp.  Dec,  283;  2  id,  365;  3  id,  365,  565;  6  id.,  648,953;  7  id.  (dated  March 
12, 1901) .  And  where  it  is  to  the  interest  of  the  United  States  the  Secretary  of  War 
may  enter  into  a  supplemental  contract  with  a  contractor,  discontinning  an  existiiig 
contract  on  payment  to  the  contractor  of  a  stipulated  sum.  U.  8.  r.  Corlis  Engine  Co., 
91  U.  S.,  321;  Satterlee  r.  U.  S.,  30  Ct.  CIs.,  31;  3  Comp.  Dec., 54;  6  id.,  058. 
t 


■B7/  3S,  46,JHtw,  18li9.  Thus  hM  thul  tbf  S-iTelHrv  uf  Wui-  was  not 
■Dpowcrrd  lo  iilUiw  n  I'laini  of  n  rontrai^tor  for  damagt's  for  tlic  noii- 
Eerfurmiincc  of  a  t-ontnift  on  thi-  i«trt  of  thi-  L'iiil*»d  Statcn.  no  such 
■UDugCft  Ijeiiig  stipulated  for  in  tlio  contiin't.'  XXXIi,  43:i.  Jfirr/i, 
187S.  So  lu-ld  that  the  Secretary  of  \Var  was  not  cmpowei-od,  in  the 
nlxM-niw  <rf  MtMtutory  authority,  tu  allow  a  claim  for  the  use  and  occu- 
pation of  huilding8  Uiken  posKession  uf  and  occupied  by  the  military 
Mithoriliri*  without  contract  or  agivcment  as  to  rent,  or  a  clauii  for 

ljur%'  doup  to  such  buildings,  but  that  the  cluiiuant  must  have  recourse 
Congn>s.i  (ur  Ihe  Court  of  Claimjs)  for  his  reasonable  conipcnsHtion. 
XXX\II.  AS*,  May,  1S76.  Similarly  hrltl  that  thw  Sccii-tury  of  War 
wa.»  not  emp«»«fi>n'd  to  allow  the  claim  of  a  citizen,  who  had  l>ecu  per- 
■iiiltcd  to  make  ccrtxin  improvemeDts  upon  public  land,  to  be  indemni- 
fied on  account  of  alleged  injury  to  his  property  and  business  caused 
by  Ihe  extending  of  the  Hniitji  of  a  military  reservation  over  the  land 
occupied  by  him.  XLII.  51*2,  Ajyi-il,  J.m.  So  /iM  that  the  Secru- 
lary  of  War  was  not  empowered  (of  his  own  authority  and  discretion) 
to  allow  a  claim  for  indemnity  fur  his  alleged  wrongful  arrest  and 
impriMonmcnt  as  a  deserter,  made  l»y  a  party  who  I'laimed  to  have 
been  arrested  by  mistake  for  the  real  offender  (XXI.  Vi'i.  jM-emfhT, 
ijiCi';  XXVI,  AKT.  Jnii'-,  /^Ua');  or  a  claim  for  his  arn'-st  and  detention 
as  a  deM>rtpr  made  by  a  party  claiming  to  have  been  illegally  drafted 
(XIV,  4U5,  Ajjrii,  JSGo);  or  a  claim  for  an  alleged  wi-ongfularrei^tand 
confinenirnt  made  by  a  prisoner  of  state,  or  iius|)ected  i^erson  in  lime 
o(  war  (XV,  1^9.  Apr!/.  ISG.',;  XIX.  166.  XovemJ>er.  IS^;  XXXVI. 
>>a,  Junr,  IffTJ/);  or  aclaim  for  reimbursement  by  a  military  employee 
fur  loM  of  wagcK  during  a  period  of  an  arri'M  ami  trial  by  court  mar- 
tial, the  i-onrietioK  in  his  case  having  l)een  held  to  be  invalidated  by 
DBaMiii  of  a  defw-t  in  the  proceedings  (XIV,  '2^5.  F'-fmiary,  lSG!t)\  or  a 
cUim  for  the  value  of  personal  projierty  illegally  appropriated  by  b 
•oUlier  iXLtl,  SS'fi.  M<iy,  l!ii!i);  or  a  cluini  for  the  value  of  prti|»erty 
taken  or  dcritroviMl  bv  the  umiv  during  a  war.  XX.  (i(i3.  JAiv.  1SG6; 
X  X  X I  n .  1 2rt.  -hUy.  'j'i73. 

771.  And  where  the  claims  were  for  corn  taken  from  a  lietd  and 
damage  donn  to  fences  by  V,  S.  Koldiert)  encamped  in  the  vicinity 
(Canl  tJAs.  Xoituih'T,  JftSfi):  for  daiuagoii  to  a  crop  by  cavalry  horses 
breaking  into  the  field  (Cartl  15r>:J.  Jii!r/,  1S95)\  for  damage  to  a  phae- 
ton and  hamcM  cmumhI  by  the  runaway  of  a  horsKT,  i-aumnl  by  n  stam- 
prde  of  I'.  S.  caralry  horse*  (Card  2«n,  Stptt^ii,-r,  iSflV);  for  dam- 
•p^  tUmt  by  I',  S.  troojw  lo  crops  and  fences  in  field  iiuineuvres  and 
>•>  botk  lifted  for  drilling  pur[x>se«,  there  t>eing  in  the  latter  cases  no 

■iitnM^  «!X|ire«i  or  iinplii*d  by  which  th«  Government  agreed  to  pay 
'Sbb  i  Opliui.  At.  (^i-n.,  .127;  il  .rf,.  49B.  Bl«;  9  id.,  Bl;  14  ../..  24.  1«3. 
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for  the  damages  (Cards  431 5,  e/w7ie?,i^^^/  4658,^86,  July,  J89S;  4771, 
4772,  August,  1898;  5029,  October,  1898)\  held  that  as  the  claims  were 
for  unliquidated  damages,  neither  the  Secretary  of  War  nor  other 
executive  official  could  without  statutory  authority  pay  or  allow  the 
same. 

772.  Where  a  claim  for  damages  on  account  of  an  alleged  infringe- 
ment bj^  the  United  States  of  a  patent  was  made,  held  that  if  the 
claim  were  substantiated  by  proof,  it  would  be  one  for  unliquidated 
damages,  which  the  Secretary  of  War  would  not  be  empowered  to  pay 
without  authority  of  Congress.  Card  595,  November,  1894^,  and  JanU' 
art/,  1898, 

773.  In  the  absence  of  legislative  authority  the  Secretary  of  War 
cannot  allow  a  claim  for  unliquidated  damages  directly  nor  can  he 
allow  it  indirectly  by  entering  into  a  supplemental  contract  to  allow 
it.  Thus  where  it  was  proposed  by  supplemental  contract  to  compen- 
sate the  contractor  ''for  all  losses  arising  from  delays  caused  by  the 
aforementioned  modifications  of  plans  and  specifications  and  for  all 
other  claims  of  whatever  nature  arising  under  said  original  contract,'' 
held  that  this  stipulation  being  for  the  payment  of  unliquidated  dam- 
ages the  Secretary  of  War  was  without  authority  to  bind  the  Govern- 
ment to  the  same.^     Card  2275,  31ay,  1896, 

774.  The  declaration  in  the  Vth  Amendment  to  the  Constitution, 
that  private  property  shall  not  be  taken  for  public  use  without  just 
compensation,  adds  nothing  to  the  authority  of  the  Secretary  of  War 
to  allow  a  claim  for  compensation  for  real  or  personal  property  taken 
for  the  use  of  the  army  or  of  his  department.  Congress  alone  (or  in 
some  cases  the  Court  of  Qaims)  can  authorize  the  payment  of  the 
compensation  here  intended,  and  in  the  absence  of  authority  from 
Congress,  it  would  be  quite  beyond  the  province  of  an  executive  officer 
to  assume  to  pass  final  judgment  upon  the  merits  of  such  a  claim. 
XXXVII,  7,  January,  1876, 

775.  Jfeld  that  the  provision  of  Sec.  3480,  Rev.  Sts.,  making  it  unlaw- 
ful to  pay  certain  claims  against  the  United  States  to  persons  who 
promoted,  &c.,  the  late  rebellion,  created  a  personal  disability  only, 
which  could  not  opemte  against  the  heirs  of  parties  thus  disqualified, 
unless  they  too  participated  in  the  rebellion.  XXXIX,  417,  February, 
1878, 

776.  Without  special  authority  for  the  purpose  conferred  by  Con- 
gress, the  exeaitlre  branch  of  tlie  Government  cannot  be  empowered  to 
pay  an}' claims,  in  favor  of  the  ^^hyaV'^  owners,  for  property  destroyed 
or  captured  by  the  enemy,  or  taken,  destroyed,  or  damaged  by  the 
Federal  troops,  or  appropriated  for  the  use  of  the  Federal  army  by  the 

'  Hut  see  note  to  §  769,  ante. 
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military  authorities;  or  for  land  or  buildingn  oo<?upied  for  military 
purposes;  or  for  land  or  property  occupied  or  used  in  making  fortifi- 
cations or  otherwise  in  the  common  defence — during  the  civil  war, 
and  in  the  absence  of  authorized  express  contract.     Claims,  however, 
of  this  class,  where  the  taking  or  use  of  the  propertj'  for  a  public  pur- 
pose has  been  justified  by  a  necessitj'  of  the  service  incident  to  a  public 
emergency  (and  the  oflScer  making  the  seizure,  Ac,  is  thus  relieved 
from  being  treated  as  a  trespasser  and  made  personally  amenable  in 
damages^),  yet  may,  in  view  of  the  constitutional  provision  for  the  ren- 
dering of  just  compensation  for  private  property  taken  for  public  use, 
be  sued  and  recovered  upon  in  the  Court  of  Claims,  where  within  its 
statutory  jurisdiction.    In  such  cases  the  obligation  thus  created  *'  raises 
an  implied  promise  on  the  part  of  the  United  States  to  reimburse  the 
owner."'     XX,  525,  598,  AprH  and  JA/zy,  J<%'0,'   XXII,  804,  Angmt, 
m;  XXVI,  52,  242,  September  and  D*>(umher,  1SG7;  XXXVI,  1, 

777.  As  to  the  classes  of  claims  for  ({uartermasterVs  and  subsistence 
stores  authorized  to  be  settled  bv  the  act  of  Julv  4,  1804  (as 
wnended  by  subsequent  acts,'  and  now  incorporated  in  Sees.  800  A 
and  300  B,  Kev.  Sts.),  it  was  hM  as  follows: 

(fl.)  That  the  term — ^^AU  claims  of  loyal  cltiztnH  ui  States  u(»t  in 
f^lion'^^  meant  claims  not  only  of  *'  loyal ''  claimants  but  claims  origi- 
ittting  in  States  which  were  not  in  insurrection;  and  that  if  the  claim 
did  not  so  originate  it  was  immaterial  where  the  claimant  resided  or 
that  the  claim  was  meritorious.*  XVII,  5J)9,  Felyniary,  1866;  XIX, 
^,  April,  1866;  XX,  318,  355,  Jauuary,  18Gr,;  XXI,  10,  132,  248, 
i^KXaremler,  1865,  to  Filruary,  1866;  XXXIII,  125,  Jnhj,  1872, 
On  the  other  hand,  a  claim  originating  in  a  State  '^not  in  rebellion" 
was  hid  within  the  act,  although  the  State  or  locality  where  it 
originated  may  have  l>een  at  the  time  occupied  by  the  enemy  or  the 
tlwfttre  of  war.  XXV,  621,  Jam',  1868.  Held  further  that  the  fact 
that  the  claimant  was  a  foreigner  (XXVI,  252,  J)eremhe)\  1S67),  or  a 

'See  Mitchell  r.  Harmony,  13  Howard,  115;  Vnittnl  StateH  r.  Riis.sc*ll,  l.S  Wallace, 
823;  Pirham  r.  The  Justices,  9  Ga.,  341;  (iriffin  r.  Wilcox,  21  Ind.,  380;  Clark  v. 
Mitchell,  64  Mo.,  567. 
*Unite<l  States  r.  Russell,  13  Wallace,  6,'iO.  In  view  of  the  great  numlx»r  of  claims 
<rf  "loyal"  yierflons  for  compensation  for  property  appropriated  or  de8tn>yt»d  durinj? 
Ike  dnl  war.  Congress  from  time  to  time  matle  sj^ecial  provision  for  the  inveHtigation 
tod  allowance  of  c<»rtain  claims  of  this  nature; — as  hy  the  act  of  Julv  4,  1H(>4;  the 
''Captured  and  Al)andone<l  Property  Act,'*  of  March  12,  18<)3,  authorizing  the  ret^ov- 

€nrof  the  prffceeH*  of  certain  property  seized  and  sold;  and  the  act  of  March  3, 1871, 

8.  2,  estabnshinK  the  ** Southern  Claims  Commission." 
'As  to  the  effect  of  the  amendment  by  the  act  of  Fel).  18,  1875,  hi'c  lo  ()j)ins.  At. 

GeiL,  35. 
*»See  the  construction  c»f  the  act  of  18(>4  bv  Congre?*H  in  the  Hul)HtM|ucnt  act  of 

Feb.  21,  1867;  also  Circular  No.  51,  of  the  War  Department  of  18<y>,  and  12  Opins. 

At.  Gen.,  362,  497. 
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woman  or  noncombatant  (XXI,  404,  June^  1866)^  or  an  eleemosynai 
corporation  (XXX,  475,  JxHy^  1870)^  could  not  entitle  the  claim  to 
entertained,  if  it  did  not  arise  in  a  ^MoyaK'  State.  But  held  that  tl^, 
claims  of  officers  or  soldiers  (as  well  as  sutlers  employed  with  iWz 
army)  could  not  l)e  debarred  by  the  act,  since  such  claims  cook:. 
not  be  said  to  have  any  kx^ality  of  origin  other  than  in  the  army  itseF— 
XXII,  177,  J%,  1860;  XXIII,  485,  J/J/y,  1867;  XXIV,  495^ 
1867;  XXVI,  62,  Oct^J^er,  1867;  XXXIII,  523,  Xavemher,  1872. 
hdd  that  the  act  did  not  preclude  the  entertaining  of  claims 
"loyal''  members  of  the  Cherokee  nation,  for  property  taken  for 
use  of  the  army  in  the  territory  occupied  by  such  nation.  XXX, 
e/w/y,  1860.  And  held  in  a  case  of  a  claim  for  ''quartermaster's  atoi 
arising  in  a  ''State  in  rebellion,"  that  the  fact  that  the  claimant 
resident  of  such  State,  had  since  l)een  pardoned  by  the  President 
not  entitle  his  claim  to  )>e  entertained  under  the  act;  the  pardon 
pensing  indeed  with  the  necessity  of  proving  loyalty,*  but  not  otl^^r 
wise  modifying  the  status  of  the  claim  under  the  statute.  XX'^'^ 
160,  NoveinJjer,  1867: 

(J.)  That  the  term  "quartermaster's  stores"  did  not  include  rent^  or 
the  use  and  occupation  of  land  or  buildings,  by  the  army.'     XVH, 
699,  February,  1866;  XVIII,  506,  January,  1866;  XIX",  428,  /% 
ruary,   1866;   XXVI,   51,   Sej^temher,  1867:   XXVIII,  159,  Octo^, 
1868;    XXX,   483,   473,    July.    1870;    XXXIII,    127,    July,   187S; 
XXXVII,  6,  January^  187o.     And  held  that  a  claim  for  rent,  or  dam- 
age to  real  estate,  could  not  l>e  entertained  under  the  act,  altbou^ 
the  premises  were  in  fact  restored  to  the  claimant  as  owner  at  the 
close  of  the  war  (XXVI,  454,  Ftlruary,  1868);  or  though  rent  had  in 
ftict  Ix^en  paid  bv  a  militar}'  subordinate,  through  ignorance  or  mis- 
conception of  the  law,  for  a  portion  of  the  j^eriod  of  the  occupatioo 
(XXVIII,  151>,  Muj)ra);  or  though  a  contract  for  rent  had  in  fact  beea 
entered  into,  if  such  contract  was  not  an  express  written  contract 
duly  approved  and  legally  valid.'     XXX,  434,  June,  1870.     Hdd fu' 
tber  that  claims  for  cotton  (XXVI,  247,  Deceinher,  1867),  and  f 
lumlK»r  (XXVI,  331,  January,  1868),  seized  in  the  enemy's  coun^ 
and  used  to  strengthen  fortifications  could  not  be  i-egarded  as  "qi 
temiastitr's  stores."     And  so  held  oi  liquors  taken  for  the  use  of 
rnedir-al  department  of  the  army  in  North  Carolina,  in  1865. 

MH,  Aj^rH,  1866: 

(r, )  Tliat  t  he  term ' '  proper  officer  "  was  not  to  be  construed  as  it 

•  I'liiti'il  HUU«  r.  Klein,  13  Wallace,  128;  Armstrong  r.  United  State*,  iV/.,  15 
» ^4^'  12  Opinn.  At.  (jen.,  486, 488;  also  the  iworim,  derived  from  the  act  of 

\ml,  w\t\iA  to  Se<!8. 300  A.,  and  300  B.,  Rev.  St*«. 

•  Si  A  Nf--  Filor  r.  United  States,  9  Wallace,  445. 
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ly  an  officer  of  the  Quartermaeter  or  Subsistencf  Popart- 
m  it  properly  induilod  any  comiiiaiidpr  or  other  offitfr 
warranUHl  under  the  eirrumstanees  of  the  case  in  receiving  or  taking 
Ui."  stor-e.-..     XXI.  T8.  ^oveinlrr.  J/iGo. 

ill.}  That  the  proviso — •*  if  convinced  •  •  •  of  the  loyalty  of  the 
daiiitanl,"  iti  connection  with  the  ro^tof  the  i^tatut^,  made  the  (Quarter- 
master (ieneral  or  Commissary  General  of  Submistenci'.  the  exclusive 
jii'lgf  on  the  ciuerttion  of  loyalty  in  I'iwh  case.  XXXI,  .So2,  April, 
t^il.  And  ht-iii,  further,  that  the  art.  devolved  the  function,  of 
examining  and  reporting  upon  the  rlainiH  Npecitied,  on  the  Quarter- 
manter  General  and  CummisMirv  General  lu;  publio  ofticiain  of  the 
l'nit4>d  Staler  rather  than  in  their  military  cuiiacity:  and  that  their 
Kction  uniler  the  statute  was  then-fore  final  and  not  suhjwt  to  review 
bif  a  military  wuperior  or  the  Secretary  of  War.  XXXVII,  554, 
'.  2H7ti:  XLIX.  rtl!8.  .Serpt'w/Hr.  JJ-!S'5;  33,  235.  Juw.  JSJi.9. 
(*,)  ITial,  in  view  of  the  condition — "  and  if  convinced  •  *  "  that 
itores  have  actually  been  reeeived.  or  taken,  for  the  use  of.  and 
UM>d  hv.  the  army."  no  claim  could  he  entertained  for  articles  not 
•rtimlly  prtM'ured  for  a  legitimate  military  uko  and  actually  ui^ 
arcontingly;  thus,  that  claims  for  animals  or  other  property  taken  for 
pergonal  »»e  or  profit  by  i*oIdier«.  eomp-foltowerni  &c..  could  not  be 
f-nlertained  under  the  iict.  XIX,  553,  March,  WG6 ;  XXI,  7J», 
Arr.  JHG.',:  XXIV.  508.  May,  1^67 :  XXVU.  16*5.  S^/,t*^„/M'r, 
XXVIII,  6tJ,  Auffu>,t,  18G8. 
[■  (/.)  That  the  proviso  at  the  end  of  the  act  (Rev.  Sts.  g  3()0  B. )  aulhor- 
tbe  extension  of  il«  provisions  to  certain  pln(.>cs  included  in  the 
iteH  in  rebellion,"  could  not  lie  extended  to  any  localities  not  thua 
ified.  or  to  parts  of  insurrectionary  States  excepted  by  proclama- 
of  the  President  from  the  operation  of  cnrtain  special  reatrictions 
but  ni>t  from  the  status  of  Iming  in  insurrection — a.s  the  imrishes  of 
Loui-itaim  referred  to  in  the  proclamation  of  .lany.  I,  lst>3,or  the  jxirt 
of  New  Orltans  as  aftix-ted  by  the  pntclaniatioii  of  April  a,  1863. 
XVII.  tVi7,  F^^ruary,  I8GG :  XX,  'AW.  568,  J-'tiruary  and  Apn'f, 
IS6€;  XXI.  £43.  F,hru.try,  ti^iG;  XX.ll.  iH^i,  July.  18GG;  XXXVII. 
71.  JiiHtiary  and  OctiJter,  J87o. 

J78.  Where  t:ertain  cotton  was  accidentally  destroyed  by  tiro  during 

poHsesaion.  by  the  military  fortvs,  of  Mobile,  .\la..  in  1805.  held 

11m»  owner  was  without  legal  claim  against  the  t'nited  States,     For 

p*  to,  or  destruction  of,  ]HTsonal  property,  incidental  to  legiti- 

militu^'  operotioiiH  in  war,  the  Government  ih  not  rcsiMnsihle.' 

Hm  avttlcnient  of  audi  claims  arising  during  the  civil  war  was  spe- 
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cially  inhibited  by  the  act  of  February  21,  1867,  c.  67.     LV,  328, 
January^  1888. 

779.  A  Spanish  vessel  was  captured  by  the  army  in  the  harbor  of 
Ponce,  Porto  Rico,  at  the  time  of  the  landing  of  the  U.  S.  troops  at 
that  place,  and  wa«  detained  and  used  by  the  U.  S.  military  authorities. 
The  captain  of  the  vessel  subsequently  made  claim  for  damages  on 
account  of  such  detention  and  use.  Ileld^  that  the  claimant  was  not 
legally  entitled  to  compensation  for  the  seizure,  use  and  detention  of, 
or  for  damages  to  the  vessej,  as  it  was  private  property  belonging  to 
the  enemy  and  seized  in  a  hostile  country  by  way  of  military  necessity 
for  the  benefit  of  the  army  of  the  United  States.  Card  6046,  March, 
1899. 

780.  Where  a  claim  was  made  by  the  owner  for  damage  to  a  dwelling 
house  ''  by  a  shell  fii'ed  from  an  American  warship  on  or  about  the  fifth 
of  July,  1898,  during  the  bombardment"  of  Santiago,  A^Id,  that  the 
United  States  was  not  legally  liable  for  the  claim. ^  Card  5619,  Janu- 
ary,  1899. 

781.  Claims  for  property  taken  from  loyal  citizens  for  the  use  of  the 
Union  army  during  the  civil  war  were  taken  cognizance  of  by  the 
Southern  Claims  Commission;  but  this  commission  by  an  act  of  June 
15,  1878,  was  brought  to  an  end  March  10, 1880.  Such  claims,  except 
in  certain  special  cases,  were  excluded  from  the  jurisdiction  of  the 
Court  of  Claims,  and  the  general  statute  of  six  years'  limitation  would 
exclude  from  its  jurisdiction  any  such  claims  accruing  at  dates  prior 
to  that  period;  nor  has  the  Secretary  of  War  authority  to  allow  such 
claims.  The  only  means  of  relief  which  could  now  be  aflforded  in  such 
cases  would  be  by  express  legislation  of  Congress.*  61,  468,  October, 
1893;  Card  2764,"^  Noveinher,  1896. 

782.  Where  a  paymaster  of  the  army  seeks  to  be  relieved  from  lia- 
bility for  public  funds  stolen  when  in  his  charge,  he  should  credit 
himself  in  his  account  current  with  the  amount,  and  this  credit  being 
disallowed  at  the  Treasury,  he  will  have  the  recourse  of  an  application 
for  relief  to  the  Court  of  Claims  under  Sec.  1059,  Rev.  Sts.  It  has 
been  ruled  by  the  Supreme  Court'  that,  until  the  disbursing  officer  has 
been  '^held  responsible ''  b}^  the  accounting  officers,  his  right  to  have 
recourse  to  the  Court  of  Claims  does  not  accrue.  61,  439,  Jantmry, 
1892. 

783.  The  United  States  is  not  responsible  for  unlawful  acts  of  its  sol- 
diers or  employees,  and  the  Secretary  of  War  is  not  empowered  to  allow 
a  claim  for  personal  property  stolen  or  illegally  appropriated  by  a  sol- 

1  See  U.  S.  V.  racific  R.  R.,  120  U.  S.,  227,  and  authoritieB  cited. 
''  See  Sec.  1059,  Rev.  Sti^.,  and  act  of  Mar.  3, 1S87  (24  Stats.,  506). 
'  U.  S.  V.  Clarke,  96  U.  S.,  37. 
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..  L'7  •.    ly.///.  /vv;.-  33,  l»M,  .A///r,  1SS9.     Sc)  hi'ld  that  the 

■*■ ::. '  \\:(-  not  li:il»li'  to  ii  citi/ni  for  tho  VHiutM>f  tinilH»r  cut  on 

-•l«IiiT>.  w  riiiijrfully  hut  in  i^nomiuv  that  the  land  iK^iongiHl 

'•'iinjii;:.  '  \tn  tiiuu<i:h  >urh  M)l(liers  wore  at  the  time  engaged  in  the 

!'!jaij»   «if  oilii-ial  <hitir>.     The  reniedv  in  siu'h  a  ease  is  a  suit 

'L'riiii-r  liji-  ifi.'lividujil>  who  ronniiittt^d  th«»  tresjxiss  or  an  applimtion 

:  iit'toCon<rrrs>.     38,  :U1»,  Frhntonj.  ISfH), 

764.  \\  i-  wt'l!  M*ttl(*(l  that  the  Tinted  States  is  not  U^j^liy  responsible 

H'\\\v  riirtN  of  its  oflicrrs  or  a^rciits,  whether  of  eoniniission  or  oinis- 

^J'Ti.'    Tliu^.   whcrr  thi'   <lainis  wt»rr  for   ]HM*sonal   injuries  inflicted 

'•I-n  .itizniN    hv   T.    S.  soldiers  (Cards  ,Mi»s,    (htJur,  IHUS;  r»l<M). 

J/"/ .\  /A/y//;  ♦;.vs»;,  ♦;f)4-J,  .Jiin*\  lsUU)\  for  aid  in  sui)portinjr  the  wife 

ami  rliililn*n  of  a  citizen  killed  l)v  a  soldier  (Card  .")2t>l.  Xotuinhii\ 

^'"^y;:  for  daniat^cs  on  a<H*ount  of  injuries  resulting  from  acridental 

•^hootiiiir  of  a  <-itizen  l)V  a  soldier  (Cards  .*)2*»o,  Sin-tinhri\  ISUS;  r)S»88. 

-K//v7/.  lsOU)\   for  dama<r<*s  to  railroad  tniin  (MiuipnuMit  hy  soldiers 

travellini^  thereon  (Card  r)4:>:5.   Ih(rn,htt\  lSttS)\   for  <hima<res  on  ac- 

cf'untof  injury  re<*cived  whih»  a  contract  nurse  on  a  V .  S.  transpoit  and 

due  to  allctre<l  ncglij>fence  of  otli<*ials  of  the  (fovernmcnt  (Card  ♦WJ41, 

•/?'/<r,  1^0U)\—h*ld  that  the  (Jovcrnment  was  not  h^jrnlly  resiKinsible.' 

785.  Two  native  women  of  Porto  Ki<'o  received  *run  shot  wounds, 

tbeairidental  result  of  a  shot  tired  hv  a  W  S.  soldier  who  at  the  time 

llwfuUy  lired  the  sxwxw  whih»  attem])tin^  to  arn»st  another  party:  they 

wbmitt«*d  claims  for  dama^^'cs.      //<///,  that  the  Cnited  States  was  not 

tgally  liable  therefor  whether  or  not  there  wjis  in»jrlijr4»nc(»  on  the  jMirt 

of  the  soldier.     But  as  the>(»  <daims  were  of  a  <*lass  for  whi<h  Conj^ress 

^nietiine>  makes  (*om|H*nsation.  and  as  tlu»  military  authorities  w(»re 

^xercisiinjr  all  the  powers  of  jrovernmtMit  in  the  Islaml  of  I\)rto  Kico. 

^im,il  that  compensation  for  the  injuries  could  letrally  be  madt*  from 

4ercvenui*s  of  tin*  island.     If  made  however  in  th<»  form  of  an  annuitv 

It  Would  remain  operativt*  during  tin'  continuance  of  the  military  gov- 

^rnmont  onlv.     Canl  ♦;(U2,  .hmr,  ISUU. 

T86.  A  soldiev,  though  be<'omt»  by  discharge  a  civilian,   has  no  claim 
•gailist  the    l'nit<'<l  Statics  for  pay.  in  the   nature  (»f  damages,  fo»'  a 

'Pitnian  r.  I*.  S.,  'JiM'.  Cls..  l>.m:  (iiliUms  r.  V.  S..  s  Wall.,  !'♦«*:  /'/.,  7  Ct.  ('Is.,  \K\:^\ 
M^)ranr.  U.  S.,  14  Wall.,  h\\\. 
Jwi)W  Stor\*  in  his  w«>rk  on  ajroncy.  §  ini»,  sayn:  "It  i.^  jilain  that  tlu'  (iovorn- 
fflentitiielf  i?*  not  n.»i*jM)nsihl«»  for  th»»  inisfcw^iiiiccs  «»r  wrongn  or  nt';jlij;«*n<H'H  or  ntnis- 
w«sof«hityof  the  HiilHinlinate  olticerw  or  a^iMit'^  eniplovnl  in  tlie  pnhlir  s«*rvir»'; 
£i%ritd(iednot  unrlertake  topuaranttH?  to  anv  person  the  rulclity  of  any  of  tlu'  oirh'«'rs 
oragentH  whom  it  employs  nince  that  woufd  involve  it,  in  all  its  «>iK'nitif»ns.  in  Ind- 
ies em  l)arrat«ment8  and  <Uti1cultieH  and  1os.mc>s,  wliich  would  l)o  suhversive  of  th<* 
poWic  interest**." 

*  While  the  ( Jovemment  iH  not  iHH'uniarily  n^sponsihle  for  torts  conniiitttNl  hy  olli- 
cers  arid  en  list  (^i  men,  the  latter  an*  ho  resinmsihle  and  aside  from  thrir  liahility  to 
^'I'il miit  iua y  and  should  in  easei*  eoveriHl  hy  tin?  54th  A.  W.  ho  pnMve<U»tl  apiin^t  as 
%<jaireil  hy  that  artirh*. 
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period  during  which,  though  innocent  in  fact,  he  was  detained  awaiting 
trial  for  a  military  offence  and  action  on  the  proceedings.  42,  375, 
Aug^cst^  1890,  So,  where  a  civilian,  arrested  on  reasonable  grounds  of 
suspicion  that  he  was  a  deserter  from  the  military  service,  was 
detained  in  confinement  at  a  military  post  till  it  was  ascertained  that  he 
was  not  such,  held  that  he  had  no  legal  claim  for  damages .  against 
the  United  States.     43,  145,  OcUiber,  1890. 

787.  Where  in  the  course  of  the  transportation  by  railroad,  at  Govern- 
ment expense,  of  an  oflBcer's  allowance  of  personal  baggage,  the  boxes 
containing  the  same  were  broken  into  and  a  portion  of  the  property 
was  stolen,  held  that  the  remedy  of  the  officer  was  against  the  railroad 
company,  not  against  the  United  States.  The  United  States  does  not 
make  itself  an  insurer  in  such  a  case;  nor  can  the  officer  require  the 
United  States  to  sue  the  company  in  damages,  for  this  could  be  done 
only  on  the  theory  that  the  United  States  was  responsible  to  the  officer 
for  the  value  of  property  lost  by  no  fault  or  negligence  of  its  own. 
XLIX,  572,  December,  1885. 

788.  A  certificate  of  pay,  as  due  on  a  final  statement,  was  erroneously 
given  by  his  commanding  officer  to  a  soldier,  to  whom  there  was  in  fact 
no  pay  due.  The  soldier  endorsed  the  certificate  for  collection  to  a 
bank,  by  which  it  was  endorsed  for  the  same  purpose  to  another  bank. 
This  bank  presented  it  to  a  paymaster  who  paid  it.  On  discovery  of 
the  error,  the  amount  was  stopped  against  the  paymaster.  The  second 
bank  then  refunded  to  him  the  sum  paid,  and  made  claim  for  it  upon 
the  War  Department.  Held  that  such  bank  had  no  legal  claim  upon 
the  United  States,  but  that  its  recourse  was  properly  against  the  first 
bank.     36,  447,  October,  1889. 

789.  Sec.  1304,  Rev.  Sts.,  applies  only  to  claims  for  relief  from 
accountability  on  the  part  of  actual  officers  of  the  army,  and  cannot 
be  extended  to  a  case  of  such  a  claim  made  b}'  a  person  formerly  in  the 
army  but  long  become  a  civilian.     66,  137,  Jfay,  189^. 

790.  Where  a  claim  was  made  for  compensation  for  time,  cost,  and 
expenses  incurred  in  going  from  Brooklyn,  N.  Y.,.  to  Grovemor's 
Island,  N.  Y.,  to  collect  fees  due  as  a  civilian  witness  before  a  court- 
martial,  hdd  that  there  was  no  provision  of  law  for  the  payment  of  such 
a  claim.     Card  1H07,  Xovember.,  1895. 

791.  There  is  no  law  authorizing  the  Executive  department  of  the 
Government  to  pay  claims  for  damages  on  account  of  injuries  received 
by  persons  employed  in  the  construction  of  public  buildings,  or  in 
river  and  harbor  improv^ements,  and  in  the  absence  of  such  a  statute 
the  Executive  department  is  without  power  to  pay  them.  Cards  366, 
Septmiber.,  189^;  2082,  Fehruary,  1896. 
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7W.  A  joint  n>Hol«tioii  of  C«ngrp»»  nppitived  Fob.  23. 18(S7.  provides 
"  that  nil  pi»r  dtcm  om|)Ioyps  of  the  (iovprniiifnt  on  duty  at  Wnshing- 
ton  or  <>]!wwbrre  shall  In:  Allowed  tht^  day  of  each  year  which  is  ix\t- 
hrmti'd  u  'tni^uurinr  or  'Di'ronition  Day,'  and  thp  Fourth  of  July  of 
rwfa  yeur.  as  holiday  and  shall  receive  the  same  pay  us  on  other  days." 
A  per  difiii  cniployi-  of  the  Government  at  Wt-sl  Point,  N.  Y..  having 
been  refused  pay  for  the  Fourth  of  July,  Huhniitted  u  tlaiai  therefor. 
JVf/'/.  llmt  under  Xhv  joint  re.>4oIutiun  i|uoted,  the  chiiin  wiu*  u  valid  one. 
tint  the  rpsolution  was  not  limited  as  (o  plaee  to  the  eity  of  Washing- 
tan  nor  as  to  per  diem  enipioyeu  to  permanent  ones.  81, 1:i.">.  Aw/KJit, 
J8AS. 

TW.  .An  offlfer  stored  his  household  effect.-*  in  a  QuarlemiHsterstort'- 
biiasi'  al  Waiihington  Barracks.  D.  C.  and  while  so  ^toivd  a  portion  of 
the  pntperty  vahied  at  t^iftO  wa.s  stiilen.  //thl,  on  a  elaini  for  reini- 
bimH>nifnl.  that  the  United  States  was  not  legally  retiponsiltle  for  the 
low.     Card  tiSito,  ./u/y.  /.Vflfl. 

WC  V.'here  a  elaim  wa.s  made  l>y  a  citizen  of  the  I'nit^d  Slates  for 
the  apprehension  of  a  denerter  on  Mexican  soil,  Mif  that  the  claim 
Aould  not  1»e  entertained  on  the  ground  that  the  arn^st  was  an  illegal 
one.  and  that  an  aet  done  in  violation  of  law  i-an  not  be  made  the 
h»,i.*  of  a  lepd  chiim.'     23.  140.  Marc/i.  ISftS. 

796.  .\  claim  v;an  made  apiirirtt  the  I'niled  State.-*  by  an  attorney 
for  wnitvi"  rendered  as  cuuriftel  for  an  aecuised  offict>r  in  a  courts 
tnartinl  trial,  //'/d  that  the  elaim  wa-s  without  merit  an  agaiiuit  the 
rntlitl  Stale'',  and  rhnl  the  Government  had  nothing  whatever  to  do 
with  il-.  [wyuient.     32,  H"..').  Jfni/.  IS!/!). 

798.  A  o«»ntra*t  nurxe  who  lost  private  projM'rty  liy  the  sinking  of 
A  V.  S.  hofipital  ship  ttubmitted  a  elaim  for  the  amount  of  the  loss, 
//'ill,  that  Mueh  elaimx  could  not  lie  jmid  by  the  AVar  PejMirtmt-nt 
without  »p<>einl  authority  from  Congress:  and  if  it  wax  desii-ed  to  pay 
tbeui.  legiidaCion  authorizing  it  should  l>e  obtaine*!.  C'-ard  5H't,  Xtifrtn- 
l-r.lxOM. 

797.  The  board  of  animal  in.spectors  at  Honolulu,  apixnnted  under 
■  -talule  of  Ifawaii.  submitted  a  elaim  fur  inspecting  envalry  horses 
U)d  drsft  mules  of  the  I'nited  States,  amounting  to  the  statutory'  fee. 
//•/</  ttiat  the  elaim  wait  in  effect  a  tax  by  the  Territory  of  Hawaii  on 
Ihr  operations  of  the  Government  of  the  United  ."states;  that  the  iuNtru- 
mrntalilicit  and  ageneiew  of  vuch  government  are  exempt  from  lo<^ul 
luwtiiNi:  and  that  therefore  the  elaim  could  Dot  legally  bo  paid.     Card 
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;rjE  :ointT  martial. 


> « 


"      r  •ourt,  or  judge-advocate  cannot  of 

•.  i'[.H>rter  or  clerk,  l)V  allowing  him  to 

*  -.  ':i»*  rinding"  or  sentence  of  the  court. 

■  -jir    .i^H>n  its  finding,  the  court   .should 

s.    r  it  has  oiu\  to  withdraw.     But  tht* 

:. . .  or  lH)th,  may  have  })een  made  known 

"urt  martial^  cannot  affect  the  validity 

.    :. -.       V,  478,   Ihr,mh>i\   1S(U:   XI,  8lN. 

.... '  '.'/>/>,,•,  isas:  XLII,  i>ls.  MtirrlulSllt. 

.    tri  "jfior  to  be  allowed  extni  comjXMisa- 

■i    lim  as  clerk  to  a  general  court  martial 

iiemlier.  was  whollv  without  sanction  iu 

^:£lUi    JF  WAR  DEPARTMENT. 

-..  II  t"  «5ec.  4  of  the  act  of  March  3,  1883,  reiat- 

.  ! -v^   .»t   the  departments,  such  a  clerk,  when 

.    vii  liter  sick  or  well,  forfeited  his  jwiy  for  the 

\    t  ?>•  H  clerk  of  the  War  Department,  who  had 

...    .:%\'\  pi\Kluced,  to  account  for  his  absence,  a 

■"  ::uit  such  certiticate  did  not  y><f/' /ft' oi>enite  to 

.   *H>  in  the  discn^tion  of  the  Secretarv  of  War 

.  "lirimte  and  ratifv  the  absence  as  authorized: 

:o  ^o  the  i>ay  would  remain  forfeited.     67,  231, 


.« > 


..    .1.    -I   March  3.  lSi)3,  a  sick  leave  with  \n\\  can  be 

,,    .    i  .icpirtment  on  account  of  the  illness  of  a  mein- 

.,.\   when  such  memfier  is  "'alHicted  w^ith  a  conta- 

.  1^..   v^  his  care  and  attention."    Where  the  disease 

^>,^.vi>,  >uch  leavt*  can  not  legally  be  allowed.     62, 

.  ..x'Hion  of  the  act  of  March  3,  1803,  c.  2111,  to 

::.'»Ii»\ees  provided  for,  by  this  panigniph,  for  the 

,,  .i  !*;:!vau  of  th(*  War  Department,  shall  be  exclu- 

v  wvM'k  of  this  oliice  for  the  fiscal  year  eighteen 

.      -liv"     It*  1^1  that  a  clerk  of  that  office  could  not 

i.-ill\  be  (h^tailed  for  dutv  with  the  Civil  Sen'ice 

»     .•   'In*  ciiiployiiH'iit  «»1  a  r'lr'iUmi  rliTk  for  a  omirt  martial. 
r:ilu»ri/.*'«l  l>y  Src.  l'J():{,   Rev.  Sl^^.,  ami  ivfern^l  tn  in 
•       .^'.'ainl  HM»'>  <•!  '■'^>l  )•     An  cn/iittrif  man  may  1>e  detailf*! 
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MS.  Sec.  7  of  th<»  act  of  March  15,  180S,  provides  that  the  head  of 
anj.Departinent  may  grant  thirty  days'  leave  with  pay  in  anj-  one  year 
to  each  clerk  or  employee^  and  also  that,  in  exceptional  and  meritori- 
ous casei ,  where  a  clerk  or  employee  i»  perHonally  ill,  and  where  to 
limit  the  annual  leave  to  thirty  days  would  work  peculiar  hardship,  the 
leave  may  be  eniended  with  pay  not  exceeding  thirty  days.  In  a  later 
act  (July  7,  1898)  it  was  provided  that  nothing  contained  in  the  said 
section  of  the  act  of  March  15tb,  shall  be  construed  to  prevent  the  head 
of  the  Department  from  granting  thirty  days  annual  leave  with  pay  to 
a  clerk  or  employee,  notwithstanding  the  clerk  or  employee  may  have 
hid  not  exceeding  thirty  days  leave  with  pay  on  account  of  sickness. 
Hdd  th^t  construing  these  two  acts  together,  they  reestablish  the  old 
and  iiimple  law  and  custom  of  the  Department  to  the  effect  that  the 
Secretary  of  War  may  (through  the  heads  of  bureaus  or  personally) 
grant  to  each  clerk  and  employee  during  each  year  thirty  days  leave 
with  pay  (called  in  the  statutes  ''annual  leave"'),  and  in  addition 
thereto,  during  the  same  period,  a  leave  with  pay  not  to  exceed  thirty 
days,  if  during  such  time  the  clerk  or  employee  is  compelled  by  per- 
sonal illness  to  be  absent.^  Sixty  days  leave  with  pay  is  all  that  may 
he|rranted  in  any  one  year.  Thus  where  a  clerk  has  Inn^n  absent  sick 
thirty  nine  days  and  had  drawn  pay  therefor,  /tef^l  that  he  could  be 
allowed  twenty  one  days  leave  with  pay  during  the  remainder  of  the 
year,  but  no  more.     Card  4694,  t/w/y,  J898. 

101.  Where  an  application  was  made  for  the  detail  of  a  clerk  on 
duty  in  the  War  Department,  to  instruct  the  battalion  of  cadets  of 
the  Washington  High  School  six  hours  each  week,  without  deduction 
of  time  or  pay  being  made  against  him,  /te/tf  that  the  Si^creUiry  of 
Var.  in  the  absence  of  a  statute  authorizing  such  a  doUiil,  was  without 
power  to  make  it.     46,  495,  March,  ISOL 

W6.  A  clerk  was  discharged  for  cause  from  the  Record  and  Pension 
Office.  He  subsequently  asked  to  be  permitted  to  resign  as  of  the 
date  the  records  showed  he  was  discharged.  Iltld  that  a  discharge 
rtich  has  been  carried  into  effect  cannot  be  revok(»d,  that  to  sul)sti- 
tttte  a  permission  to  resign  for  such  executed  discharge  would  be  to 
wiMtute  something  that  did  not  happen  for  what  actually  happened 
tod  therefore  to  make  a  false  record.     Card  8i^7(>,  Marvh,  lSt)8. 

806.  JIM  that  there  was  no  authority  of  law  for  granting  to  a  clerk 
in  the  Record  and  Pension  Office  an  indefinite  leave  of  abs(»n('e  without 
pay,  to  cover  his  absence  as  an  officer  of  U.  S.  volunteers.  Card 
«29,  May,  1898. 

Wl,  A  clerk  in  the  employ  of  the  Government,  who  is  also  u  notary 
public*  is  not  precluded  ]>y  reason  of  his  eniplovniont  as  such  clerk, 

'See  circulars,  War  Department.  datcMl  DtM-.  2  and  \\,  1S9S. 
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from  receiving  the  statutory  fee«  from  parties  who  may  secure  h 
services  as  notary  in  the  execution  of  contracts  with  the  Govemm^c 
Card  167,  August,  189J^ 

CLEEK— MISCELLAHE0U8. 

808.  The  appropriation  act  approved  August  6,  1894  provic 
expressly  that  the  clerks  and  messengers  provided  for  by  it  ^^  shall 
employed  and  apportioned  to  the  several  headquarters  and  stations 
the  Secretary  of  War."  Held  that  they  are  each  to  be  employed 
the  Secretary  of  War  at  a  particular  specified  salary  and  that  dep«. 
ment  commanders  have  no  power  to  discharge  any  of  them  or 
increase  or  reduce  their  salaries.     Card  380,  September^  189^, 

809.  Clerks  and  messengers  employed  under  the  act  of  Congrea 
approved  August  6,  1894,  when  travelling  under  orders  should  be 
given  the  transportation,  subsistence  etc.,  authorized  by  the  Army 
Regulations  to  be  given  civil  employees  when  traveling  under  orders. 
Card  526,  October,  1894. 

810.  Par.  1252,  A.  R.,  provides  that  '"when  the  circumstances  of 
their  service  make  it  necessary,  civilians  employed  with  the  army  may 
each  be  allowed  one  ration  per  day."  IMd  that  clerks  at  the  head- 
quarters of  militarj'  departmenti:)  while  on  duty  with  the  army  in  the 
field,  may  if  ''the  circumstances  of  their  service  make  it  necessary'' 
lie  allowed  a  daily  ration  under  this  regulation.  Cards  4190,  4385, 
Mat/  and  June,  1898.     (See  A.  R.  1378  of  1901.) 

811.  A  (^lerk  appointed  under  the  act  of  Congress,  approved  Augusts, 
1H94,  is  not  eligible  under  existing  law  and  regulations  for  appoint- 
mi*nt  as  a  post  non-commissioned  staflf  officer.  Card  2034,  FSruarji 
1890. 

812.  There  is  no  authority  for  paying  the  clerks  of  the  Ordnance 
Di'jmrtment  engaged  outside  of  the  War  Department  proper—*^ 
arH<*riHls  away  from  Washington — for  time  spent  on  either  ordinary 
or  nick  h»ave  of  absence,  the  law  allowing  clerks  leave  of  absence  witfc 
|i»y  not  lM»ing  applii-able  to  them.     Card  3793,  January,  1898. 

813.  There  is  no  precedent  for  allowing  the  traveling  and  other  l^iti' 
ffiHti*  cxiKmses  of  the  personal  clerk  of  an  officer  ordered  before  a  court 
of  ifiijuiry.  If  he  Ix;  a  material  witness  he  may  of  course  be  sulr 
iHvuiU^A  a**  Huch  and  be  paid  the  legal  witness  fees.     67,  196,  January^ 

IHfU. 

814.  Transportation   requests  were  issued  by  the  Quartermasbs 
Ih'imrtmcnt  to  five  postal  clerks,  also  requests  for  one  double  berti 
vmh  in  Hiccping  car,  from  Washington,  D.  C,  to  Tampa,  Fla.,  on 
vitUiI  onler  from  the  Assistant  Secretary  of  War,  the  nature  of  tk 
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journey  being  "for  duty  with  troops  in  the  field."  Held  that  the 
accounts  could  legally  be  paid  from  the  appropriation  for  amiy  trans- 
portation.    Card  6927,  Sej}temher^  1809. 

815.  Held  that  the  clerks  in  the  Quartermaster  Department  who,  in 
1862,  were  employed  as  an  anned  force  to  protect  public  property  at 
Washington  and  to  assist  in  its  defence,  were  not  in  the  military  serv- 
ice proper  but  remained  civilians.     The  mere  fact,  therefore,  that  they 
served  till  their  service  was  no  longer  required,  did  not,  at  the  end  of 
that  time,  place  them  in  the  statxm  of  being  '*  honorably  discharged" 
in  the  sense  of  the  civil  service  rules  regulating  appointments  to  civil 
office.    85,  371,  October^  1889. 

CLOTHIHG  ALLOWAHCE. 

816.  A  sentence  forfeiting  '*  pay  and  allowances  "  for  a  certain  period 
does  not  affect  the  right  of  the  soldier  to  receive  the  necessary  cloth- 
ing during  such  period.  It  is  supplied  under  A.  R.  1294  (1193  of  1895; 
1317  of  1901).     XXIX,  591,  Jmixmry,  1870;  62,  244,  November,  1893. 

817.  A  soldier  is  not  entitled  to  be  credited  in  his  clothing  account 
with  the  value  of  clothing  lost  by  fire  or  other  casualty.  This  can  ])e 
made  good  to  him  only  through  the  reimbursement  authorized  by 
the  act  of  March  3,  1885.     63,  278,  January,  189^. 

818.  Pay  and  allowances  are  given  to  a  soldier  because  he  earns  them 
oris,  without  fault  on  his  part  and  by  circumstances  not  within  his 
control,  prevented  from  doing  so;  and  when  pay  is  withheld  from 
Mm  for  the  reason  that  he  (by  his  own  fault)  failed  to  earn  it,  his 
clothing  allowance  should  be  withh(*ld  for  the  same  reason.  Thus 
Wrf  that  a  soldier  absent  without  leave  by  his  own  fault,  or  in  the 
Iwmds  of  the  civil  authorities  ser\'ing  sentence  of  a  civil  court,  should 
not  be  allowed  either  pay  or  clothing  allowance  for  the  period  of  such 
Unauthorized  absence  from  duty.     Card  2010,  FSriuiry,  1896. 

819.  A  soldier  was  sentenced  ''to  be  confined  at  hard  la)K)r  with  for- 
feiture of  all  pay  and  allowances  for  six  months'"  and  while  serving 
isuch  sentence  he  drew  clothing  to  the  value  of  about  thirty  dollars 
'^hich  amount  was  charged  against  his  clothing  allowance  accruing 
prior  and  subsequently  to  the  period  of  confinement.  Held  that  he 
forfeited  his  clothing  allowance  during  the  period  of  confinement  under 
the  terms  of  the  sentence,  and  that  it  was  proper  to  charge  the  same 
•gainst  him  as  stated.  This  is  understood  to  accord  with  the  pnictice 
in  such  cases.     Card  1525,  July,  189o. 

820.  Where  a  soldier  was  sentenced  to  dishonora])le  discharge 
'•forfeiting  all  pay  due  or  to  become^  (hie,"  h^ld  that  his  riglit  to 
clothing  allowance,  if  there  was  any  due  him  at  date  of  discharge, 
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was  wholly  unaffected  by  the  sentence;  ^'allowances"  being  distill 
from  ''pay/'     XLIX,  526,  December,  18S5. 

821.  The  Amiy  Appropriation  Act  for  the  year  ending  June  9 
1896,  made  the  usual  appropriation  ^^  for  cloth,  woolen  material  and  M 
the  manufacture  of  clothing  for  the  army ;  for  issue  and  sale  at  cost  pr~~ 
according  to  the  Army  Regulations."    Par.  1193,  A.  R.  (1317  of  190* 
prescribes  that  commanding  officers  may  order  necessary  issues  of  cl(^ 
ing  to  military  prisoners  who  have  no  clothing  allowance  from  des^ 
ers  or  other  damaged  clothing  or  from  clothing  specially  provided    j 
the  purpose.    Damaged  clothing  and  clothing  specially  provided  wo^c 
be  unissued  clothing  purchased  from  the  appropriation  for  clothij^j 
camp  and  garrison  equipage.      This  paragraph  of  the   regulatioa 
(which  is  in  effect  a  repetition  of  par.  1294,  A.  R.,of  1889)  should  he 
accepted  as  an  authoritative  construction  of  that  part  of  the  appropri- 
ation act  relating  to  clothing,  etc.,  to  the  effect  that  the  word  "army", 
as  used  therein,  includes  general  prisoners.     Hdd  therefore  that  the 
Secretary  of  War  could  legally  authorize  issues  of  overcoats,  arctic 
overshoes,  woolen  mittens  and  flannel  shirts  to  general  prisoners/  m 
a  charge  against  the  appropriation  for  clothing  of  the  army.    CSurd 
2057,  March,  1896. 

822.  Held  that  the  provision  in  an  army  appropriation  act  ^^  for  t 
suit  of  citizen's  outer  clothing  *  *  *  to  be  issued  upon  release 
from  confinement  to  each  prisoner  who  has  been  confined  undei  a 
court-martial  sentence  involving  dishonorable  discharge,"  dia  not 
apply  where  the  sentence  of  the  court  adjudged  dishonorable  dfi 
charge  without  any  term  of  confinement.     Card  2925,  I*ebruan/,  ISSi* 

823.  Circular  57,  A.  G.  O.,  1898,  provides  that  '*  whenever  artidee 
of  clothing  of  enlisted  men  have  been  destroyed  to  prevent  contagiona 
gratuitous  issue  of  such  articles  of  clothing  will  be  made  to  the  enlisted 
men  to  whom  such  clothing  belonged  upon  the  ceiiificate  of  the  officer 
who  has  pei-sonal  knowledge  of  the  facts."  Held  that  there  was  no 
provision  for  paying  for  the  clothing  destroyed,  in  lieu  of  the  gratui- 
tous issue  authorized.     Card  5588,  January,  1899. 

824.  Clothing  issued  to  a  soldier  and  charged  to  his  clothing  acconii^ 
becomes  his  personal  property  subject  to  its  use  in  the  military  serf* 
ice  and  ceases  to  be  an  allowance  subject  to  forfeiture.  But  suck 
clothing  found  and  turned  in  to  the  quartermaster  after  the  soldieA 
desertion,  should  be  considered  as  having  been  abandoned  and  becoO* 
again  the  property  of  the  United  States.     Card  3251,  June^  1897. 

825.  A  soldier  discharged  without  honor  does  not  by  reason  of  voA 

*  Si^«  (''innilar  5«  A.  ti.  (>.,  1S96,  authorizing  8uch  uj^ies  to  be  made  under  nar.  llttt 
A.  K.  (1817  of  1)H)1K  when  in  the  juilgment  of  the  department  commander  neat 
wiry  to  prevent  nuffering. 


^pbi^iye  forfuit  his  rigbt  lo  clothint;  already  jmsikkI  to  him,  and  the 
Hpmc  mar  properly  be  dnlivet-ed  b>  huii  if  his  c-lotbin^  account  i^  not 
Ererdniw'n.     Cnrd  iJliH.  Marcli.  mMj. 

■  ttS.  Where  a  soldier  di»cbar)fed  without  honor  for  fraudulent  eiilkt- 
^  Ttu-M  hiMl  ovei-dmwn  hii<  d(ithiii{^  allowurKf.  to  thf  aiiiuunt  of  $31,t(2, 
hut  li-ft  in  the  hiiiidw  of  thi'  military  authorities  clothing  of  the  value 
of  ♦;J1.4rt,  uili'iKiil  thiit  thiM  clothing  be  turned  over  to  the  proper 
ijiuulvniuiHtpr,  and  that  the  money  value  \»v  credited  on  the  man's 
I'Uitbing  account,  (.'ani  ^U:).  Marrfu  JHOil.  The  clothing  in  excess 
of  tbu  ftllowanco  for  the  time  a  coldier  \\vla  served  nhoidd  l)e  consideretl 
an  government  clothing  advanced  to  him,  and,  on  the  reiicinding  of  his 
mutnu-t  for  fniud  in  hi»  onIii*tment.  ho  should  )>e  nniuired  to  return 
the  Mime.     I'ard  T782,  Jfarrh,  lOOiK 

SXt-  A  iwldier  whs  tried  for  fraudulent  onli<«tment  and  isenl^-need 
to  Ims  ilinbonorably  di»chai^t>d  with  forfeiture  of  all  jwy  and  allow- 
oiHicM  and  eontim^ment  for  fix  inonthn.  f/.ftf  tliat  clothing  which 
bad  previously  been  issued  to  him  could  not  legally  he  withheld  from 
him  unlew*  he  was  Ut  the  extent  of  il>  value  indebted  to  the  United 
Suteaon  bif-clothing  aceount.     Card  S.vo:i,  Jamuiry,  IfiHS. 

BSS.  I'ndcr  Sec.  13(i2.  Itev.  8t.s.,  "the  money  value  of  all  clothing 
overdfawn  by  the  soldier  beyond  his  allowance  shall  be  charged  against 
bim,"  and  See.  12!<8  provides  for  gratuitous  issues  to  n-placi-  clolhing 
ik*tr(i_ved  lo  prei'ent  contagion,  but  there  is  no  other  statutory  authority 
for  gnituiluus  i.s»ues  to  cu]iste<l  men.  Under  Si-c.  laOtf  the  "  President 
n«iy  prwicribe  the  uniform  of  the  aniiy  and  quantity  and  kind  of  cloth- 
ing which  bIihII  U-  ixxued  annually  to  the  tniopsof  the  Uiiitwi  Stales;" 
and  nnder  this  authority  tables  are  issued  showing  the  price  of  clothing, 
t)>p«l)itw«noein  kind  toeuch  soldier  for  each  year  of  his  enlistment,  thus 
(firing  the  money  value  of  his  clothing  aUowances,  and  these  are  changed 
fnifli  tim«>  Ui tiiiif*  in (jrders.  Pars.  118)1  and  lUfl.A.  K.  (ISIHand  131.^ 
nf  IWH),  provide  for  gratuitous  issues  of  certain  articles  to  troops 
•rrving  in  extremely  cold  clinuitt^s,  such  articles  U>  be  chan^]  to  tlic 
loldier  only  in  case  of  loss  or  dauwgc  other  than  from  fair  weaf  and 
l*«r;  and  iJiens  n>guIai)ons  while  pui-jmrting  to  provide  for  gratuitous 
iMQoit  may  be  treated  as  prescribing  an  increase  of  Uio  allowance  under 
lh«  conditions  ruuiicd  in  the  regulations.  Where,  therefore,  the  depart- 
ment eommander  directed  a  gratuilomt  issue  of  ont«  suit  of  khuki  uni- 
form. <m«  rauipaigii  hat.  ctne  pair  of  leggins  and  one  [lair  of  shoes  to 
nch  enlii^led  man  who  wu^  engaged  in  the  campaign  which  ended  with 
liie  allw-k  u)>on  and  fall  (if  Manila,  1'.  I.,  on  August  13,  18'.)H,  presum- 
aWy  lo  rephuv  articles  lost  or  damaged  under  the  extraordinarj-  eon- 
ditinn*  of  lh«  enm|Mign,  ihe  iw>ncs  lo  l>e  iiwde  u|>on  pwijx'rly  approved 
rHjuisitinn*.  £e..  it  wan  /»/'/  that  there  wa^  no  legal  objection  to  a 
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regulation  providing  for  an  increase  in  the  clothing  allowance 
replace  articles  thereof  which  have  been  piuctically  destroyed  in  I'ari 
ing  on  a  campaign  under  the  conditions  of  the  campaign  in  que^ti^ 
and  that  the  regulation  could  be  made  retroactive  to  cover  issi 
already  made  with  respect  to  such  conditions.  Card  5862,  Febrti<Jt 
1899.  ' 

COLLEGE,  ETC 

829.  Sec.  1225,  Rev.  Sts.,  provides  for  the  detail  of  army  offic< 
at  colleges,  etc.     The  provision  of  this  section  that  '^the  number 
oflScers  so  detailed  shall  not  exceed  thirty  at  any  time/'  means  th 
onh'  thirty  officers  in  all — active  arui  retired — shall  be  so  detailed 
XXXVII,  201,  Decifmher,  1875, 

830.  ITeld^  that  the  term  ''  established  college  or  university  within  tlw 
United  States,"  could  properly  and  safely  be  construed  as  including 
only  State  universities  or  incorporated  public  institutions;  that,  in 
view  especially  of  the  fact  that  only  thirty  colleges,  &c.,  could  be  pro- 
vided with  arms,  military  professors,  &c.,  at  one  time,  it  could  notte 
supposed  that  it  was  contemplated  by  Congress  that  the  provisiona 
of  the  statute  should  extend  to  private  or  unincorporated  schools  or 
academies.     XLI,  496,  January,  1879;  XLII,  173,  FSruary,  1879. 

831.  The  act  of  Sept.  26,  1888,  c.  1037,  in  amending  Sec.  1225,  Kef. 
Sts.,  authorizes  the  detail  of  officei's  and  issue  of  arms  to  '*any  estab- 
lished military  institute,  seminary  or  academy,  college  or  university." 
ITfld^  that  the  term  '"established,"  construed  in  connection  with  the 
terms  of  the  previous  legislation  on  this  subject,  was  to  be  interpreted 
as  including  incorporated  institutions  or  those  established  by  law, 
such  as  State  institutions,  and  that  an  unincorporated  private  school 

'  ("xeneral  Rult^  preHcrilHHl  by  the  Prenident,  in  accordance  with  the  proviaooi  ^ 
Sec.  1225,  Rev.  Sti».,and  relating  to  **Datie8  of  Officers,"  **Oiiganization  and  Wach 
pline,''  **Coun*e  of  Instruction,**  <&c.,  tojjrether  with  the  laws  governing  the  sot^ltt^ 
are  T)iiblishe<l  in  (i.  O.  70,  A.  G.  O.,  l^w.  11, 1897. 

*The  numU'r  has  pince  l>een  extended  by  the  acta  of  Sept  26, 1888  (25  State., 491)| 
Jan.  13, 1S91  (26  Statn.,  716),  and  Nov.  3, 1893  (28  Statfl.,  7) :  and  the  detail  of  redrrf 
offic<frM,  without  incn»a»ed  pav  from  the  U.  S.,  is  authorizea  by  Sec.  1260,  R  S.;  aci« 
5Iay4,  lHH0(2lStat**.,113);  and  act  of  Febniarv  26, 1901,  amending  Sec  1225,  Rev.  Sts. 

A  retireil  officer  detaile<l  for  service  at  a  college  under  Sec  1260,  Rev.  Sts.,  receivei 
no  a^Mitional  C(>ni|)enHation  from  the  (fovemment;  if  detailed  under  the  act  approved 
May  4, 1880,  he  may  receive  from  the  institution  to  which  he  may  be  detailed  tin 
diflSfrence  l>etween  his  retijx'd  and  full  pay  but  shall  not  receive  from  the  United  St^Cl 
Bsiy  a<iditional  pay  or  allowance.  Retired  officers  so  detailed  are  in  addition  to  th 
numUfr  of  rletailHauthorize*!  by  Sec.  1225,  as  amended  by  act  of  Nov.  3,  1883. 

Rfftinni  offi(*erH  who,  uixm  thvir  own  applic^aticm  are  detailed  to  educational  imti 
tutirmri  in  a<ronlance  with  the  pn)vision8  ot  theac*t  of  November  3, 1893,  are  indndd 
in  tlie  niimlHT  of  details  authorize<l  by  that  act  (100  from  the  Army )  and  are  entitle 
to  tlie  full  |>ay  of  their  rank  (6  Comp.  1Xh>.  124,  Aug.  15,  1899),  but  not  to  conmultl 
tion  of  fiiiarters.  6  ( 'oiiip.  Dei*.  ^MS,  Nov.  23, 1899.  See  provisions  of  the  act  of  Fd 
ruary  26,  1901,  suproj  in  regard  to  the  payment  by  the  "schools"  of  oommatatioil < 
^juarters  to  retired  officers  detailed  thereunder. 
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I'riiistitutiiiii  of  li-tii-ninj^wasiiot  tolw  re^rdcdu?.  ■■ystaltlishod" 
wnso  of  this  (ttutiilt^.  TIium  lu'lit  tiiiit  un  unim-orpomt^tl  ucadpiiiy. 
owned  und  ooiitrollcd  liy  «  paitni'i-ship.  was  of  the  class  of  prirate 
itwiitulioiiii  to  whk-li  k  dvtuil  of  iiii  ofBi-or  as  profcHfH»r.  or  au  issue  of 
(irdtiancp.  could  not  legally  be  mad*.     64.  44S,  Ajrril,  IS-'U,-  66,  (17, 

835.  //rW  that  the  High  St^hoolof  Bridgeport,  Conn.,  which,  an  such, 
h»d  no  officer  cietailed_  for  it  a.t  professor  under  Sw.  1^2.5.  R«v.  StJi., 
liut  woM  allowed  to  avail  itself  of  the  occiu^ional  seniee-s  of  the  officer 
of  the  KTfiiy  detailed  am  profcsHOi*  at  Yale  Oollo^.  New  Ha\'on,  was 
not  entitled  to  an  lasuo  of  arms  under  the  statute.  41,  SOS.  June.  JH90,- 
Card  Hi' I.  J<uu;  IH'Jl. 

833.  It  is  only  colleges.  &c..  for  which  officers  of  the  army  have  )>cen 
detailed  toact  aw  pi-ofessoro,  tSU:..  under  thJH  seotioutbat  tlie  Secretary 
of  War  i.s  authorized.  I>y  the  same  section,  to  supply  with  arms  for 
tho  instruction  of  their  students.'     XXXVII.  :i01,  /Mw/iirr.  mt,. 

634.  The  Sevrctarj-  of  War  is  authorized  to  issue  anns  to  any  coUeg*' 
Ac.,  where  either  an  amiy  or  yxAxy  officer  has  been  detailed  under  the 
|irovi.->i<mH  of  Sec.  \'£ih,  Kev.  St».,  a.-*  amended  Iiy  the  act  of  .Sep- 
leniU-r  L'fJ.  IsS."*.'     38.  i*ll.  January,  JS90. 

836.  The  official  of  the  college,  &c.,  to  whom  the  ordnance  stores 
Unui-d  under  this  stection  are  entrusted,  may  properly  be  required  to 
n-nder  the  n'turna  indicated  in  .See.  1H17,  Rev.  Sts..  which  directs  that 
all  ■•officer?',  agentj*  or  persons."  receiving  or  entrusted  with  ordnance 
More*  or  »upplieH,  shall  make  certain  regular  n^tuni.i  of  the  same 
unxirding  to  forms  and  rules  prescritjed  by  the  (I'hief  of  Ordnance  with 
the  approval  of  the  fn-cn'tary  of  Wat:     XLTI.  ana.  M.ry,  }S7'J. 

836.  It  has  l*cen  the  general  pi-uclice  of  the  War  Department  under 
Sec.  l*;i.  Rev.  St».,  as  amended  Ity  the  at:t  of  .September  ifi,  1888,  to 
n-fuM>  apiilications  for  arms,  etc.,  excvpt  when  made  by  some  "estah- 
lubtHi  military  institute,  -teminary  or  a<-ademy,  college  or  univoi-Hity," 
to  which  an  army  (or  naval)  ofKct^r  had  l>ccn  regularly  detailed;  and 
Ikw  pivcticv  is  believed  to  l>e  In  accordance  with  a  fair  and  reasonable 
intrrpr^'tallon  of  the  statute  rcferrcil  lo.'     Curd  3^71.  Juiu\  7^W. 


■  By  art  »(  tirpL  •S.  ISSH,  anirucUng  Sm.  1Z26.  R.  S. 
tWM«..Sli>,  onlxMnm  uiil  iirrlnunir  Htumi  inayBlon  l>e 
Miml«4Bn^an'dfUUF<liui-lerlh(>|ir<>viNOD«ol  St«.  12)10.  R 
113). 


il  ui.-t  u(  A  lift. 
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II  which 
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_  irnf  linry  nflUvt*  •Iclailnl  inidrr  i-xUtiiiii  luwmiu-l  nolcxrmi  Im.    Act 
^8.U83. 
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887.  Where  it  was  found  that  arms  issued  by  the  Government  to  an 
institution  were,  through  carelessness,  damaged  in  a  stated  amount, 
adnised^  that,  in  default  of  payment,  if  it  be  desired  to  sue  for  the 
damages,  the  bond  and  sureties  may  be  ignored,  and  suit  brought 
directly  against  the  owners  of  the  institution  (academy)  alone,  or  suit 
may  be  brought  on  the  bond;  or  if  it  be  decided  to  demand,  under  the 
regulations  of  the  War  Department  relating  to  the  issue  of  arms  to  col- 
leges, &c.,  the  return  of  the  arms,  and  the  same  were  not  returned  in 
thirty  days,  the  bond  could  be  put  in  suit  and  the  claim  for  damages 
included  therewith.     Card  2902,  February,  1897. 


COMinSSABY  8EEGEAHT. 

888.  Sec.  1142,  Rev.  Sts.,  authorized  the  appointment  of  commis- 
sary sergeants  from  "sergeants  of  the  line  of  the  Army  who  shall 
have  faithfully  served  therein  five  years,  three  years  of  which  in  the 
grade  of  non-commissioned  officers."  ^  here  an  applicant  for  appoint- 
ment had  served  five  years,  about  two  and  a  half  years  of  which  as 
non-commissioned  officer,  and  six  months  as  commissioned  officer  of 
United  States  Volunteers,  it  was  held,  independently  of  the  question 
whether  the  service  in  the  volunteers  could  be  counted  in  any  events 
that  service  as  a  commissioned  officer  could  not  be  computed  as  service 
in  the  grade  of  non-commissioned  officer  expressly  required  by  the 
statute.     Card  6793,  Augmt,  1899. 

COMPANY  COMMAVDEB. 

839.  Extract  from  an  endorsement  of  the  Judge- Advocate  General, 
in  submitting  to  the  Secretary  of  War  a  communication  (concurred 
in  by  the  Judge- Advocate  General)  from  Brig.  Gen.  E.  O.  C.  Ord, 
commanding  Dept.  of  Texas. 

''Though  I  am  aware  of  no  law  In  terms  prohibiting  a  company  com- 
mander from  delegating  to  a  non-commissioned  officer  so  important  a 
part  of  his  authority  and  duty  as  the  entertaining  in  the  first  instance 
of  the  complaints  and  requests  of  the  men  of  the  company,  I  can  but 
consider  such  a  delegation  to  be  at  variance  with  the  principle  and 
system  of  our  military  organization.  Further,  such  a  practice,  as  it 
appears  to  me,  must  tend  to  render  commissioned  officers  negligent 
and  irresponsible,  and  non-commissioned  officers  arbitrary  and  over- 
bearing. Indeed  I  can  conceive  of  nothing  that  would  sooner  spoil  a 
good  sergeant  than  to  place  him  in  a  position  to  determine  at  his 
discretion  whether  the  complaints  of  his  inferiors  should  be  entertained 
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by  bui  superiur,  and  to  i-ulor  them  ut  will  « lifii  tranc«mitted.  Thus, 
thou^  thcprnflict'ma.v.  iiiiK)ni«  inwtaiirfs,  havp  liet-n  found  conveniont 
and  iniiucuouis.  lU  vBwt  in  (fctiL-ml  niiii^^t.  1  think,  be  prejudii-iitl  to 
Ibe  \tcitt  intem*t*i  of  the  serviec." '     XLII,  273.  JAwy.  1S79. 

^^MO.  riK>n  iLii  applivatioii  liy  ii  ilcrk  of  a  Imrenu  of  the  War  Ocpiiit- 
mmt  to  be  paid  an  amount  in  addition  to  his  regular  iMilary.  o^  a  com- 
petiMUion  for  .wrviops  performed  by  bini  for  a  certain  period  as  iK-tin(t 
rhirf  clprk.  /''■/tl,  in  view  of  tho  pi-ovisionw  of  Sees.  i7«4  and  17B5. 
Kev.  StA..  that. "ui'h  additional  eompenniation  could  not  be  allowed  oxt'cpt 
by  Ihi-  authority  of  CongresB.'     XXXIX,  643,  Auffiiit,  IS7&. 

8U.  /Wrf  that  a  soldier,  who  was  employed  in  the  capacity  of  an 
artinfr  UMi^isUint  ourfjeon  for  a  certain  period  in  time  of  war.  could  not 
I^Klly  be  allowed,  by  the  Secretary  of  War,  for  nuch  service,  any 
extra  oomprnKution  (other  than  the  extra  pay  provided  for  "constant 
labor"  by  See,  1287.  Rev.  Sis.)  without  a  violation  of  See,  1765.  Rev. 
Htn,.  but  that  Con^reMn  aloiiv  could  authorize  the  same.  XXX,  4fi6, 
Juiit,  JH70.  Similarly  held  that  a  soldier  could  not  be  allowed  a  com- 
{(pnwtion,  additional  t<i  his  regular  pay,  for  spe<-tal  serncps  claimed 
to  have  been  rendered  B»  a  spy  or  scout  during  the  civil  war. 
XI.II,  fttW,  April,  imo. 

S49.  llrhi  that  the  existing  law  prohibiting  the  paj-ment  of  extra 
coQipen-^tion  U>  salariMi  officers  of  the  I'nited  States  refers  to  pay- 
ments from  the  Treasury  of  the  United  States,  and  did  not  affect  the 
right  of  an  oflicer  of  the  army  to  receive  from  a  State  the  salary  of  a 
i^tate  officp  exercised  by  him  during  tho  operation  of  the  Reeonstruc- 
tjon  IjAWii  (XXX,  159,  March,  1S70)\  or  to  receive  the  amount  of  a 
tvwmnl  otten-d  by  the  Governor  of  a  Stat«  for  the  perfomianee  of 
crrtain  public  service,     XXXIV.  JWS,  -My,  1S73. 

tC3.  Id  construing  etiitutey  (Sees.  litfS-lT'Jo,  H«v.  Sta.)  restraining 
the  Executive  fivim  giving  dual  or  extra  com|)en.-4ation,  courts  have 
■tmiii  to  carry  out  the  legislative  intent  by  giving  them  suificient flexi- 
trility  not  to  injure  the  public  service  and  sufficient  rigidity  t^)  prevent 
txecutlvt.'  abiiKt'.*  These  statutes  can  by  no  fair  interpretation  lie  held 
loeiubra4.*ean  employment  which  has  no  affinity,  or  connection,  either 
!■  il»  ebatwter  or  by  law  or  usage  with  the  line  of  his  official  duty, 
or  wbem  the  wr^'ice  to  l>e  porfonned  is  of  a  different  character  and 

'CnnCMK  rmitMrk*  of  rvvlewinit  nfflcM-  in  l.i.  ('.  .M.  (>..  20.  l>ei>t.  nf  (he  ('uliiialna, 
ttn^  •!.•.  £.  id..  IHHO. 

'ComMrwllnvtr.  t'nitnl  SuUv,  lOIInwanl,  llW,  Ul;  t'nllml  SUtm  •'.  Slnx-niAker, 
:  Wftltao-.  ■£», Mi:  RuiMbnrr  r,  I'niu^i  Statu),  X  WklUce.  %!. 

'  Landnun  f.  V.  l*..  IS  (.1.  CU..  74.  82. 
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for  a  different  place  and  the  amount  of  compensation  is  regulated 
law.*  Taking  the  sections  all  together,  the  purpose  of  the  legislati 
was  to  prevent  a  person  holding  an  office  or  appointment  for  whi 
the  law  provides  a  definite  compensation  by  way  of  salary*  or  otherwi 
which  is  intended  to  cover  all  the  services,  which,  as  such  officer, 
may  be  called  upon  to  render,  from  receiving  extra  compensation,  ad 
tional  allowance,  or  pa}'  for  other  services  which  may  be  required 
him  either  by  act  of  Congress  or  by  order  of  the  head  of  his  Depa 
ment,  or  in  any  other  mode,  added  to  or  connected  with  the  regul 
duties  of  the  place  which  he  holds;  but  that  they  have  no  applicatic 
to  the  case  of  two  distinct  offices,  places,  or  employments,  each  c 
which  has  its  own  duties  and  its  own  compensation,  which  offices  ma; 
be  held  by  one  person  at  the  same  time.  In  the  latter  case  he  is,  ii 
the  eye  of  the  law,  two  officers  or  holds  two  places  or  appointments 
the  functions  of  which  are  separate  and  distinct,  and  according  to  ail  th 
decisions,  he  is  in  such  case  entitled  to  recover  the  two  compensations 
In  the  former  case  he  performs  the  added  duties  under  his  appoint 
ment  to  a  single  place,  and  the  statute  has  pro\nded  that  he  shall  receir< 
no  additional  compensation  for  that  class  of  duties  unless  it  is  so  pro 
vided  by  special  legislation.*  Where  therefore  the  disbursing  clerk o 
the  War  Department  (salary,  $2,000)  performed  certain  clerical  dutie 
for  the  Gettysburg  National  Park  commission,  which  were  separate  uK 
distinct  from  his  duties  as  such  disbursing  clerk,  it  was  held  that  b 
could  legally  l)e  paid  for  such  extra  services  from  the  appropriation  fe 
the  Gettysburg  National  Park.     Card  3747,  December^  1897, 

COMPENSATION— FOE  PEOPSBTY  TAKEN  FOE  PUBLIC  VSE. 

844.  The  Constitution  declares  that  private  property  shall  not  b 
taken  *'  for  public  use  without  just  compensation."  It  does  not  provid 
or  re<}uire  that  compensation  shall  actually  be  paid  in  advance  o 
o<*cupHn<\v  of  land  to  Y>e  taken.  But  the  owner  is  entitled  to  reasonabb 
(*ertuin  and  adc(j[uato  provision  for  obtaining  compensation  before  U 
occupaiwy  is  disturln^d.'  When  there  is  no  provision  for  compensatki 
private  property  should  not  1h^  taken  against  the  consent  of  theownc 
for  public  use.  Thus  h^hi  that  condemnation  proceedings  against lao 
acljoininjr  the  Presidio  of  Sjin  Fnincisi*o,  California,  should  not  beinsti 
tuted  prior  t«»  an  appropriation  by  Congress.     Card  3231,  May.  ISSfi 

846.  Tht»    fju-t  that  a  {HM'son  who  has  perfected  an  invention  is  I 


I 


CouvorHo  r.  r.  S..  Ul  HnwHixl,  4<>3,  470,  473;  U.  S.  r.  Brindle,  110  U.  S.,  688,01 
I'.  S.  r.  Shoonmkvr.  7  NVhII.,  :tiS:  Meip»  i .  U.  8.,  19  O.  Cls.,  497;  15  Opins.  At  G«! 

M  .  S.  r.  .SiuiHlri>.  ILH)  V.  S..  12(^.  UN,  KW;  5  Conip.  Dei'.,  9;  6  iW..  683. 
M'lion»k«M«  Nation  ».  Kans.  Kv.  Co.,  i:^i  V.  S.,  (HI, 659. 
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officer  or  employee  of  the  United  States  can  affect  in  no  manner  either 
his  rigbl  to  pifx-ure  »  patent  for  said  invention  or  Ut  dispose  of  the 
•uitiP  or  of  ib  ti;«o  to  tbo  United  States,  or  the  aiitbority  of  the  proper 
liepurtiiieut  of  the  Government  (if  furnislied  with  funds  Hpplii-able 
to  the  purpose)  to  purchaMc  xuch  invention  ur  its  tise.  and  pay  a 
n«M)nalile  compensatioti  or  royalty  for  the  t^ame.'  So,  if  the  (iovern- 
Dient.  in  the  atxieneo  of  any  contract,  takes  and  uses  in  the  military 
f.Ht  |Mil>lic  i^rvice  an  invention  which  has  hecn  patented  by  an  officer, 
icr,  or  employee  connected  with  the  army,  such  officer,  &c..  haa, 
ler  the  provision  of  tbo  Vth  Amendment  of  the  Constitution,  the 
■  right  to  a  "just  compensation"  for  such  use  that  an}'  civilian 
would  have  under  the  like  circumstantps.'  If  indeed,  while  i>erform- 
in^f  htH  own  proper  duties,  the  officer.  &c, .  in  experimenting,  framing 
modvlp,  Ac,  for  his  invention,  has  availed  himself  of  the  tM)ls  or 
uiata^mU  of  tho  government  or  other  facilities  affordt^  by  a  govern- 
oteiit  workshop,  &c.,  thtN  fact  is  to  be  considered  In  connection  with 
tbe  qui's'tion  of  the  i/imntitm  of  the  compensation  to  )hi  awarded  him. 
XXI,  413,  Ma;,,  180G. 

COXTRACT. 

^^■IB.  Sec.  3709,  Rev.  Sts.,  provides,  geaerallr,  that  "all  purchases 
^^BA  eontnrtu  for  supplies  or  services  in  any  of  the  Departments  of 
^^6e  Government,  exwpt  for  [XTsonal  sernces,"  shall  be  made  l>y  adver- 
tiaing  for  propfwals  "when  the  puhlin  fj-ii/etu'tW do  not  require  the 
immrdiale  delivery  of  the  articliw  or  performance  of  the  service." 
Exigencies  growing  out  of  a  state  of  war,  or  hostilities  witli  Indians, 
wen*  prtil«bly  mainly  had  in  view,  and  it  is  exigencies  of  tills  class 
which  have  Ix-en  con«iderc<l  in  the  adjudgi-d  cases  In  the  Supreme 
Court  and  Court  of  Claims.'  It  i:*  clear  however  that  other  exigencies 
may  exi-t  requiring  that  contracts  or  purclmses  Iw  made  at  once  or 
without  the  delay  incident  to  advertising  for  pn>p(isal!>.  Thus  a  Ioks 
titi gtnnn,  structures.  &e..«in  hand,  caused  by  an  ncf'U  D<ri  vr  vl«  jiinjor, 
bftn-,  storm,  fre«het,  or  a  nudden  riot  or  violent  disorder;  or  a  lo!*9 
[  Mpplies  rH-(^oned  by  the  neglect  of  militMry  »'ulx>nli nates  in 
;*:  iir  a  failure  of  a  contructor  to  fulfill  a  contract  for  supplier, 


)•<<  Uumsr.  I'nilrd  tiUhf.  n-i)iirtMlin4Ct.(nii.  I13,sn<l  12  Wallaiv,!'-)^'. 
t>  Kntnrtnf  rimmUmtm  on  Onliuuii-c;  Ex.  Ihr.TZ.Spnatc^.STUt  ding.  3d  S  »., 
_.,»^7I.  '.-w  of  Bwinmn  cwinon.  I 

PBm  Unitnl  t<Ut»  r.  Stw«-1.  H  Walluv.  6S:  Re«<m<le  •'.  I'niU^  ^Utes.  2  Ct.  Clx.,    , 

^  ,  rnil.-.!  Suitm,  iiL.  B«;  Hievvtw  r.  Tnltnl  Statw,  iJ..95;   HovJ  r.  Uuitpd 

/..  4l1';  l><)«ell  >:  I'nilnl  Flalt«,i'I.,601:  Haktrn.  rtiitnl  SUtni,  3  <rf.,  343; 

.  fiuu-<l  Htalm.  4  irf.,  75:  CniM  r.  ITniied  8<8[e».  irf.,  170:  Wentwotth 

v.rDilnlr«laU«.5i'l.,30Z:  Wilcux  c  I'nitnl  Hum.  »/..  386;  Tobb  r   C'nlt«<l  Sultw, 
T  •^.47(1,  and  «  u/.,»l;  Tliouipnn  r.  United  Htattv,  id.,  187:  McKecp.  Cuitod  SUt«a, 
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transportation,  or  other  service — might  properly  be  regarded  as  con 
stituting  an  ''exigency"  under  the  statute,  if  of  such  magnitude  oi 
injurious  consequence  to  the  army  as  to  necessitate  an  immediate  making 
good  of  the  deficiency/  The  general  rule,  however,  of  the  statute  ii 
Requiring  a  notice  and  invitation  to  the  public  as  a  preliminarr  to  tb 
awarding  of  a  contract,  is  founded  upon  a  sound  and  well-considere< 
public  policy,  and  exceptions  thereto,  especialh^  in  time  of  peace 
should  he  recognized  as  admissible  only  where,  if  the  rule  wen 
strictly  complied  with,  the  public  interests  would  manifestly  be  mosi 
seriously  prejudiced.  XXXVII,  464,  AprU,  1876;  XXXIX,  527 
May,  1878. 

847.  Thus,  where  a  contrat*tor  failed  in  the  performance  of  his  con 
tract,  at  a  critical  stage  of  an  important  and  much-needed  public  work, 
and  at  a  time  of  the  vear  when,  if  the  delav  were  incurred  of  advertis- 
ing  anew,  there  would  be  risked  a  loss  of  the  appropriation;  andi 
greatly  increased  charge  to  the  United  States,  as  well  as  senona 
embarrassment  to  the  militarv  service,  would  be  involved — field  that  the 
situation  might  properly  be  viewed  as  an  "  exigency  "  justifying  an  im- 
mediate contract  for  the  continuance  of  the  work.*     XLII,  339,  Jui^^ 
1879.     But  where,  notwithstanding  that  Congress  had  failed  to  make 
appropriations  for  the  fiscal  year  and  no  extra  session  had  been  convened 
for  the  purpose  of  having  the  omission  supplied,  there  remained  amjde 
time  for  advertising  for  proposals  for  certain  contracts  for  suj^lies 
before  the  supplies  themselves  would  be  needed,  Md  that  the  circum- 
stances did  not  justify  a  dispensing  with  the  general  rule  prescribed  by 
the  statute,  especially  since,  by  the  authority  of  Sec.  8732,  Rev.  StB., 
c<jntra<rts  for  these  supplies  could  legally  be  made  in  the  absence  of  w 
appropriation.     XXXIX,  527,  May,  1878, 

848.  The  fact  that  a  contractor  for  work  can  not  complete  his  con- 
tnw't  without  h>sing  money  and  desires  to  abandon  it,  does  not  oonflfr 
tute  a  '*  public  exigency  ■'  in  the  sense  of  Sec.  3709,  Rev.  Sts.'  L,  IJ> 
J^W/rnary^  1886. 

849.  Except  in  the  case  of  an  existing  public  exigency,  a  contrM* 
for  «uppli«»s  in  the  War  Department  or  military  branch  of  theserf- 
ici»  is  to  be  preceded  i)y  an  advertisement  for  proposals  as  directed  i» 
,S*?c.  /i7oi>,  llev.  Sts.  This  advertisement  is  not  a  mere  facility  for  th 
convenience  of  an  executive  department,  which  may  be  waived  it 
dirt^-retion,    but  an  essential  proi*eeding  prescribed  by  the  statute  H 

•  Ht'i*  <  i.  ().  10  r»f  1H7»,  §§22-2.5,  pp.  14-15;  <lo.  72, irf.,  p. 52;  do. 40  of  1880, p. 58;  9im 
MrKi-#- ' .  \U\\X^\  States,  12  Ct.  CIp.,  504, 52^^-630. 

'H#-#r  ;M 'oil  I  p.  IhM.,  175;  5  iV/.,  i\\. 

Mi.ri.  10  of  1H7^);  2()pinH.  At.  Gen.,  257;  3  irf.,437;  10  id., 28. 

Sm  to  Hhttt  Hhall  (•<)nHtitute  a  public  exigency,  or  aathorize  the  procnringof  wsf 
plii;N  iifi'l  th«;  (;iiKaging  of  services  without  advertisement, see  566,  A.  R.  (645  ol  HXHJ. 
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a  condition  to  the  exercise  of  the  authority  to  enter  into  a  contnu^t  for 
the  United  Staten.  Thits  enjoined,  no  omission  or  evasion  of  this  pre- 
requisite, however  convenient  such  an  omission  or  evasion  may  be, 
can  legally  be  allowed.*  So,  hfhl  that  it  was  no  excuse  for  a  non- 
compliance with  the  statute,  by  a  quartermast*»r,  that  his  contracts 
(made  without  advertisement)  had  been  made  with  the  most  reliable 
parties  and  to  the  advantage  of  the  United  States.  XXXIX,  84, 
Dfxmber^  1876.  And  /wld  that  the  re<^uircment  as  to  advertising 
forpropo«als  must  l)e  complied  with  in  contracting  for  a  supply  of 
articles  purchased  for  frial^  equally  as  if  the  contract  were  for  the 
regular  yearly  supplies.     XXXVI I,  4W,  Aj^ri/,  1876. 

860.  The  Army  Appropriation  Act  of  ^wXy  5,  1884,  provides  that, 
in  purchasing  supplies  for  the  army  under  the  Quartermaster  and 
Commissary  Departments,  the  award  shall  l)e  made  to  the  lowest 
responsible  bidder.*  A\Tien  the  award  for  furnishing  such  supplies 
was  not  made  to  the  lowest  bidder,  though  entirely-  responsible  and 
competent,  but  a  higher  bidder  was  preferred,  held  that  the  (contract 
W8  without  binding  force.     18,  265,  AiujuHi^  1887. 

861.  Where  several  bids  are  made  in  res{X)nse  to  the  advertisement, 
tbe  Secretary  of  War  may,  for  cause,  refuse  to  authorize  a  contract 
with  any  of  them.  In  a(*cepting  a  bid  he  must  )w  governed  })y  a  con- 
sideration for  the  public  interests.  If  the  lowest  bidder,  for  example, 
i«  not  furnished  with  the  proper  facilities  to  perform  the  proposed 
work— has  not  an  available  plant — he  may  l)e  passed  over  for  the  next 
kigher  provided  the  latter  l>e  competent.    58,  2^),  Fel>riuary^  1893. 

862.  A  contra<»t  for  the  printing  for  the  headiiuarters  of  the  military 
department*^  should  be  awarded  to  the  l()W(»st  responsible  bidder  who 

'See  (>  Opinj*.  At.  Gen.,4<)6;   10  id.,  28;  alwj  opinion  of  the  Solicitor  (icneral  of 
Mm*h  20,  1S76  (loOpinn.  At,  Gen.,  5:i8),  wherein,  in  holdinj^  contra<'ti*  made  without 
•Jvertiring  to  l)e  not  binding  on  the  UnittMi  Stat«t*,  he  di.HHentH  from  the  opinion  of 
Atty.Gen.  Bates,  in  lOOpim*.,  416,  to  the  effe<'t  that  while  an  alM*enee  of  the  i)reH*ril)e<l 
advertisement  will  render  illegal  and  ino|»erative  an  unexiH-uted  contract,  the  (iov- 
wnnient  cannot,  on  account  of  nuch  omisnion,  re?«<-ind,  to  the  damagt^  of  a  con- 
tnictor,  a  contract  en tere<i  into  by  him  in  go<Ml  faith  and  partly  jH'rfornuMl.     In  a 
liter  opinion  of  April  27,  1877  (loOpins.,  2.V)),  the  Attorney  <Jeiieral  refers  to  the 
qoertion,  whether  the  pnn'inion  of  Se<'.  87(W),  Kev.  Sts.,  reijuiring  that  contractn  in 
gwieral  shall  Ix*  preceded  by  advertisement,  is  mandatory  or  only  directory,  aw  one 
Thich  has  been  much  discumKl  (wh*,  forexam])le,  the  reference  to  thisqm^stion  in 
fowler r.  United  States,  3  Ct.  CIh.,  47),  but  in  not  rtHjuirtMl  to  1k^  decide<l  in  that  opin- 
ion.   In  Si'hneider  v.  I'.  S.,19Ct.  CIh.,  547,  551,  it  in  held  that  in  the  a])sence  of 
in?  exigency  in  fact  or  one  detennined   to  exist  this  provision  is  mandatory,  and  a 
contnurt  nuule  in  violatitm  of  it  is  void.     Whatevt'r  mav  l)e  the  true  constniction  of 
thig  Seition,  it  is  clear  that  no  ofli<*er  of  the  anny,  in  the  al>*ence  of  ex])ress  author- 
ity to  do  eo  from  the  Se<*retary  of  War,  can  l)e  juHtilie<l  in  omittin^r  U>  conij>ly  with 
the  pro\'ii«ion  in  regard  to  advertising. 

As  to  the  manner  of  advertising  in  certain  cases,  see  1  Comp.  I  Mm-.,  'MV.\\  2  <//.,  <).'{2; 
3  itj.,  175;  5  /'/.,  4,  66. 

*8ee  Anny  Appropriation  Act  of  Man-h  2,  UK)!,  for  the  most  recent  Ifvrislntirm  on 
ihi&  subjiit. 
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is  also  a  practice  printer  and  in  a  position  to  perfonn  the  work  unaided 
by  the  Government.     61,  335,  Septe/tJ^e/*^  1893, 

853.  The  discretion  of  detennining  when  a  **  public  exigency  "  within 
the  meaning  of  Sec.  3709,  Rev.  Sts.  and  par.  566,  A.  R.  (645  of  1901), 
exists,  is  vested  in  the  highest  authority  whenever  the  circumstance8o/ 
the  case  admit  of  it.*     When%  however,  the  Secretary  of  War  should 
have  authorized  an  exigency  purchase  before  it  was  niade«  he  may,  if 
in  his  judgment  the  public  exigency  existed,  approve  the  expenditure 
after  it  has  been  made.     Card  3481,  September^  1897. 

864.  Under  date  of  March  21,  1898,  a  contract  was  made,  inter  aliOy 
for  certain  repairs  to  a  barrack  building  at  Fort  Monroe,  Va.,  the 
work  to  conunence  on  or  before  March  30,  1898.  Bv  reason  of  the 
war  with  Spain,  the  contractors  were  not  permitted  to  begin  the 
repairs  until  June  29th  following.  They  were  also  required  by  the  offi- 
cer in  charge  of  the  work  to  do  certain  extra  work.  Ileld^  that  the 
circumstances  of  the  c»ase  created  an  emergency  calling  for  the  addi- 
tional work,  or  at  any  rate,  rendered  the  work  such  that  only  these 
contractors  could  properly  perform  it,  and  that  therefore  no  advertise- 
ment was  necessarv.  And  further  h^'hl  that  while  the  amount  of 
compensation  for  the  additional  work  was  not  agreed  upon  in  advance, 
the  contractors  were  entitled  to  what  the  materials  and  sen^ice  were 
reasonably  worth.*     Card  5901,  March,  1899. 

'As  to  the  authority  who  Ih  to  decide  whether  there  exints  eiich  an  exigency  Mil 
contemplated  by  the  Btatute,  the  Supreme  Court,  in  United  States  r.  SpeJd,  8  Wal- 
lace, 8.S,  has  held  that  it  is  **the  offii-er  charged  with  the  duty  of  procuring  euppliei 
or  8er^'ice8  who  is  invested  with  this  discretion.**  This  desc*ription  is  rather  eeneili 
nor  is  the  tenn  **  the  purchasing  <»fficer,**  by  which  the  Court  of  Claims  expltinsiti 
in  Thompson  r.  I'nited  States,  9  Ct.  Cls.,  IW,  a  much  more  precise  definition.  Itil 
clear,  however,  that  a  sul>onIinate  officer  charged  with  the  duty  of  being  the  imme- 
diate rt^presentative  of  the  Unittnl  Stati>s  in  a  t*ontraet  or  purchase  should  not,  in 
general,  venture  to  dispense  with  a<ivertising,  on  the  theory  of  the  existence  of  t 

Sublic  exigt*ncy,  in  tiie  a)><ence  of  instructions  or  onlers  from  a  proper  superior, 
or,  on  the  other  liand,  will  a  superior  officer,  in  enti»ring  into  a  contract  for  hil 
command  or  branch  of  tht^  service,  pn>])erly  assume  that  an  *'exig[ency*'  eziili 
authorizing  him  to  diH|)ense  with  the  statutory  forms,  when  the  period  is  timeof 
peace  and  no  ini])erativo  ncH*essity  exists  for  the  immediate  delivery  of  the  sapplMl 
or  jH'rfonnance  of  the  ser\ice  i>n)i)ostHl  to  l>e  contracted  for.  It  is' to  be  notea  thil 
the  cases  both  of  S]K'ed  and  Thom{)son  related  to  contracts  entered  into  during  tto 
civil  war.  In  the  inntmctive  <»pinions  of  the  Attorney  General  on  the  **  Fifteen  per 
cent.  Contract**"  (.f  April  27  and  May  8,  1877  (15  Opins.,  235,  253),  it  ia  heldtMl 
the  '*exigt»ncy'*  con tein plate*  1  by  the  statute  can  be  one  of  time  only,  and  thatitctt 
Ik*  reganlt»<l  as  existing  only  where  an  immediate  deliver}'  or  performance  is  required 
by  a  imblic  ncc(»ssity. 

S«H*,  however,  3  Cnnip.  Dec.,  470;  5  iV/.,  64. 

Mn  a  decision  datcMl  Jan.:iO,  IHlXi  (2  Comp.r>ec.,374),  Comptroller  Bowler  add: 
It  is  established  tlmt  where  in  g(M>d  faith  work  has  been  done  under  an  inlomil 
contract  cnniiK'nsatittn  therefor  ntntn  the  l>asis  of  a  quantum  mtrttit  mav  be  recoveni 
fn)ni  the  rintt^l  States  (Clark  r.  V.  S.,  95  U.  S.,  539);  and  it  was  therein  held  tfail 
in  the  al»^^'llce  of  <^tber  evidenct\  the  contract  pric*e  might  be  considered  sufficieiil 
evidence  (»f  the  value  of  the  siTvices  nmdere<l,  and  anljstantially  to  the  same  effect il 
Solomon  r.  I'.S.  ( 19  Wall.  17).  It  has  furtheniiore  l)een  held  that  where  recowy 
may  1m^  had  \\\Hm  a  (pinntnm  mrrnit  for  the  work  and  labor  done  under  an  implied €1 
infonnal  contraet,  the  accounting  offit^^rs  of  the  Treasury  have  jurisdiction  to  aettll 
the  claim.     ( Dennis  r.l\  S.,  20  Ct.  Cls.,  119. )     Se^  also,  5  Comp.  Dec,  588;  6  lA,  96i 
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W5.  The  Djain  objeot  of  thf  mlvfrtisniH 
(^x-n  ionii>flitioii  for  tbc  fimlnK'ti  of  the 
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It  is  to  induce  ii  frev  aiid 
{TO  vcn  I  Die  lit  and  thus  to 
pmtei-t  the  rnited  States  from  frnudulciit  combinations  and  collusive 
profcri-wcj'  in  itjs  tHu-'ini'j's  tmniuu-tidns.'  At  thi^  mnw  time  thi'  adv<?r- 
tiM>inenl,  in  inviting  pro|K>M«ls  from  the  public,  is  properly  to  be  viewed 
»»  m  jilriliff  on  Ihi'  iwrt  of  thi-  I'niti'd  Stnti's  tbnt  the  contract  will,  as  a 
jrt-Dpral  rulw.  beMwarded  to  the  lowest  bidder,  provided  be  is  a  resjwn- 
Bible  iK-rwn  and  his  liid  it  n  reMwonable  one.  and  provided,  of  course, 
be  (-ompIieB  with  the  existing;  repilations— as  to  bond,  Ac*  XXXIX, 
4S6.Htid  XI.1. 113.  /■'(■f'TiMry,  187fl.  The  rescr^fitioii  not  imfreiiuently 
wUed  in  th«  advertisement,  that  "the  United  States  reserves  the 
rijrht  lo  n'jei't  hhv  or  nil  pi'oi>osaK""  is  simply  preoautioimry,  and 
should  not  be,  and  is  not.  in  general  Ijiken  advantage  of  except  where 
the  lowest  bidder  f»il»  to  meet  the  legal  and  proper  conditions."  A 
-huthrr  iniit»nc<:  in  which  the  United  States  may  properly  n-ject  a  bid 
or  bid»  i*  in  a  caw  of  _/W("</— as  where  the  lowest  Itidiler  has  colluded 
with  olhvr  bidden!  or  with  tlm  i-epresent«tive  of  the  I'nited  States  to 
iinpor4>  a  high  price  u)>on  the  government.  In  such  a  casc  the  bids  of 
M  bidders  i-oncenied  in  the  fraud  mavprojierlv  l>e  rejected.  XXXVII, 
W4.  J/.(y.  J.f7V. 

S66.  An  pxeeutivo  officer,  in  awarding  and  entering  into  a  cimti-act 
tfirr  iKl\tTtiwnient.  ih  not  uulhorlKcd  to  re(|uire  from  Ihc  contractor 
K  rti|MilatioD  ttt  variance  with  the  conditions  stated  in  the  advcrtise- 
ntral.  or  (o  a.'>Aent  to  ■iiu-h  a  !<tipulatii>ri  if  pnip«^ised  by  him:^for 
examplir  a  i.tipulation  for  the  furiii>hirig  of  a  ((unntity  of  supplies 
|[raU4>r  than  that  i-alled  fur  in  the  advertisement.'  XXXIX.  425, 
FJruary,  JffTS. 

*em  n»rwy  i.  Vuitt^l  Simm-.  six  CIs,,  fiOfl.  In  n^mrd  Ut  h  xtaluti-  (ximilar  to 
SM.17DV)9M«Tidni|tiurPafi1  nmt-r  Drmrtmcnl,  the  Hiiprmnc  CouH.  in  Oarfielile  r. 
CMMidnMM,30ttn.24(t.By:  '-Theohjwtof llieotoinl^WMlowf-urpnulii-e,  *  ■  • 
IfeM  UddMS  miffbt  eoaiiwl*.  Ilmt  tavurillnn  Bhuukl  Iw  prvt'euied,  Ihat  efficienev  and 
•HBOVjr  !■  IJhe  MsrWtv  ■houl'l  t>i>  iibt«in«il." 

•8w  Tvpilntirin*  in  TTT^nrH  I.,  rniirnrt^  ptiHinhni  in  li.  O,  10,  lliliini.  of  Army  of 

IBT^ '  -  ■  ' '    '    ■  •■  <i,  Tlfuf  Muiieymrand  <i.  O.-Miof  INW,  now  int-or- 

p.ri'  ■      .      I      I     \riny  KivuUttiun*  ii(  1M95. 

'r  -  <>[  18M,  w  (oIIowh:  " ICxn-pt  in  nuiccaseii  when 

Ibt  '  II  iHe  itfrivhl  In  rvjtrt  (irojKMiitr,  cininu-rii  will  bv 

•■ai  <   '■'■mi  fidt  hiilrlrr,  fur  furniiihilig  H  pi 


'Ivan  ofkiDii 


.>(.<! 


proper  luljde, 

•Id  bv 
i|"n*"l  tor. 


nmU-r  mi  Act  <^l  IM.1  (aimilnr  tn  thr<  exiotinji  h»1  nx|uirine  Ul« 
'to  ill  ibc^  twrry  upuii  advert Ifv men t«  fur  pnipnealB.  it  wua  \wn\  by 
Sr!".n  M  'i]>tniiTnF.  3rH)  tlmt  th.^  N«vy  l>vi*rtm™i  ww n..t BuUn.ri««f, 

■  -"  ■' ...-1- ...  .1...  t.m.(.rt  liiiliier,  to  iiioinr>-  iw  t('niui.a« 

<-  Miiy  iillit-r  of  \\it  uiatrrlnl  rleniMitp. 

II  i(U«i(ion  waa  lo  invit*-  nmijiplition  in  thn  [iro- 

i.ii  Ihn  HitvrTtiM'tnriit  cinanalina  Imni  ih^  iteinrt- 

iNi,- that  nmv  nn-nllall.v  iiftM-t  the  eoiitmt-I.     T)i»t 

\rr\  iiuiv  I"-,  in  i\  n'titiBi-l  iif  t'hin  ilrHTipiiun.a  maltrrlKl  plcmi-nt.  ilie 

iMIMTtnl  ailh  thin  nw  clrarlr  rinnri-.      .V»ii  rtmilal,  if  thai  linii'  hiul 

■■Diiw  |irr>|Mi((«l,  on  llu-  iwv  of  llie  a'lvenin'nwnl,  that  uilitrruid 
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867.  Where  the  advertisement  calls  for  proposals  for  supplies  to 
delivered  at  a  particular  place  specified,  the  place  of  delivery  is 
material  condition  of  the  contract  invited  to  be  bid  for,  and  the  san 
should  therefore  l)e  awarded  to  the  lowest  bidder  engaging  to  mal 
delivery  at  the  place  designated.  To  prefer  to  such  bidder  anotb< 
whose  bid  is  lower,  but  whose  offer  is  to  make  deliverv  at  a  differei 
place,  would  l>e  unauthorized  and  illegal,  however  convenient  tl 
place  named  by  him  might  in  fact  be  to  the  military  authorities 
XXXIX,  425,  and  XLI,  118,  Fi^^niary,  1S7S. 

858.  Where,  by  an  express  stipulation  in  a  contract  for  quarte: 
master  stores,  made  in  accordance  with  a  specific  advertisement,  ti 
time  within  which  the  same  were  to  )je  furnished  to  and  received!) 
the  Ignited  States,  was  limited  to  a  stated  period,  ht^ld  that  the  Secw 
tary  of  War  would  not  l>e  authorized  to  extend  the  operation  of  th 
contmct  beyond  that  period,  so  as  to  admit  the  delivery  of  additions 
stores  under  the  same,  but  that,  for  such  additional  quantity,  it  wool) 
be  necessary  to  contract  <i'  /*/>?>;  in  the  regular  legal  mode,  upon  nei 
advertisement,  proposals,  and  award.  XXXVI,  403,  Jfoy,  IS^h 
And  laid  that  the  fact  that  the  contract  contained  a  stipulation  to  th 
effect  that  the  same  might  upon  mutual  agreement  )>e  abrogated 
modified,  or  extended,  did  not  add  to  the  authority  of  the  Secretar 
in  such  a  case;  such  a  stipulation  being  in  derogation  of  bw, 
XXXVII,  478,  AprU.  1S7G;  XXXIX,  (kH,  September.  1878;  XLI,  18S 
Aprlh  1878, 

859.  The  Army  Appropriation  Act  for  the  year  ending  June  9(1 
1895,  provided  that  open  market  purcha.ses  could  be  made  when  th 
aggregate  amount  required  did  not  exceed  two  hundred  dollars,  bii 

lower  offers  than  were  rei^eived  ini^ht  not  have  l>een  made.  It  may  well  be  thit 
nianufacturer  may  not  Ikj  in  a  <'ondition  to  deliver  at  one  time,  and  vet  be  fully  cil 
able  of  doin^  ho  at  another;  and  that,  whilnt  he  would  \ye  restrained  W  this  inabQU 
fn>m  oomfK^tinj;  for  a  contract  within  the  time  limited  by  the  propdeals,  he  migi 
have  fiuccewfulTy  done  po  had  the  extended  time  been  advertieea." 

See,  also,  7  Coinp.  IVc,  92, 95. 

*  See  note  to  §  856,  ante. 

'In  a  cast*  of  a  contract  in  the  Post  Office  Department,  containing  a  stipnlatioo i 
extension,  <&c.,  by  the  authority  of  which  the  o])eration  of  the  contract  had  bM 
extende<l  Wyondthe  i>eri<Kl  expn^ssly  limited  therein,  although  by  a  statute  go^ 
ing  the  case  it  was  rcquire<l  that  all  siich  contract*  should  be  maae  upon  adveitii 
ment,  ])ruposals,  &c.,  it  was  held  by  Attorney  General  Hoar  (13  (hiins.,  174) 
follows: — "I  am  of  the  opinion  that  the  provisions  of  that  statute  appl}r  to  the  CO 
tract  in  (question,  and  that,  although  the  cimtract  contained  a  provision  for 
extension  ami  nHMlitication  at  thei)leasureof  the  contrai'ting parties,  such  apiOfU 
was  not  anthorize<l  by  law.  If  a  contnu^t,  which  the  law  only  allows  to  be  mida 
pursuance  of  an  advertisement,  could  afterwanl  l)e  renewea  and  extaoded  at  t 
pleasure  of  iiw.  Tostmast^^r  (General  without  any  advertisement,  it  would  be  in  \ 
power  of  that  officer  and  his  successors  in  otfiw,  unless  restrained  by  0ome  flol 
quent  act  of  the  le^slature,  to  make  for  all  future  time  such  contracts  as  he  n^j 
think  ex{>e<lient,  without  reference  to  the  conditions  contained  in  tJbe  origi 
advertisement  for  pro|x>sals,  or  to  the  tenus  upou  which  the  oontiact  was  offeree 
public  competition,** 
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that  every  such  purchase  should  be  iniiiiediately  reported  to  the  Sec- 
retsiy  of  War.*  On  the  question  as  to  the  powers  and  duties  of  the 
Secretary  of  War  in  reference  to  the  class  of  purchases  referred  to, 
Wrfthat  this  legislation  considei^ed  in  connection  with  Sections  216 
and  1164,  Rev.  Sts.,  and  the  fact  that  the  Secretary  of  War  is  the 
representative  of  the  President,  vests  in  the  Secretary  the  |X)wer  and 
the  duty  to  make  necessary  regulations  to  carry  into  effect  the  legisla- 
tion in  question  and  in  doing  so  he  may  legally  require  proposed  o|)en 
market  purchases  to  be  submitted  for  his  approval.  Card  1112, 
Jfo/v/t,  1895. 

860.  Contracts  ''for  personal  services,""  specially  excepted  by  the 
statute — Sec.  8709,  Rev.  Sts. — from  the  application  of  the  provision 
as  to  advertising  for  proposals,  are  contracts  for  services  to  lx>  rendered 
in  person  by  the  party  or  parties  who  contract  to  furnish  them  whether 
the  character  of  the  serA'ices  are  skilled  or  not.*  So  luld  that  services 
of  physician,  ser\nces  of  washerwomen,  services  in  repairing  mat- 
tresses, l>edsteads,  clocks,  chairs,  et<*.,  and  in  hauling  rubbish,  etc.,  if 
to  be  rendered  in  person  by  those  who  contract  to  perform  them  are 
"^personal  services"  within  the  meaning  of  this  section.  Card  <»53, 
Iff/vemht<ry  1S9J^. 

881.  Sec.  3709,  Rev.  Sts.,  requires  that  when  contracts  are  made  for 
supplies  or  services,  they  shall  1k»  made*  in  a  certain  form,  ])ut  it  does  not 
necessarily  preclude  having  public  work  pi*rform(»d  by  hired  la])orers 
where  it  is  not  deemed  desirable  to  enter  into  a  formal  agreement  with 
acontractor  for  the  purpose.  So  h*fil  that  th<»  S(»cretarv  of  War,  under 
whose  direction  the  appropriations  for  the  <'onstructi<)ii  of  the  new 
State, War  and  Navy  Building  were  reiiuired  by  statute  to  be  expended, 
was  empowered  to  cause  the  plastering,  or  othc^r  particular  work  therein 
capable  of  being  pioperly  done  by  hin»d  day  hibor,  to  be  so  done, 

'Thtf  piY>vii«ion  was  repeat<?<l  in  tho  Aniiy  A])^)n)priati(>n  Act,  aj^provt'^l  Mar.  15, 
\^  (30  Stat**.,  322);  but  nee  the  later  legislation  in  tlie  corn»H|><»inlinjr  a<*t,  approviil 
Marph2,  1901. 

4nan  oninion  of  Attorney  (Teneral  Haten,  dated  May  2:{,  lH<i2  (10  ()]»inH.,  lidl),  it 
WM  held  that  a  contract  for  siirveyinj^  refli*r\'ation  lands  undi*r  a  trraty  with  the 
Indian£i  waj?  "personal  fler\'icea"  within  the  meaning  of  Section  10  of  the  act  of 
March  2,  1861  (12  Statn.,  220),  now  end>odie<l  in  .Sv.  :i701»,  I{.  S.— the  reason  assi^nuHl 
being  that  the  services  required  not  only  fidelity  and  integrity  hut  a  certain  kimi  of 
skill  and  knowledge,  and  that  the  contra<^ting  othivr  should  have  discr*»t ion  in  select- 
ing those  who  riosHesB  the  requirtMl  ({ualifieations.    In  later  opinions,  however,  *'  jht- 
aonal  service**,     as  UHed  in  Sec.  370i),  K.  S.,  an*  held  to  include  services  to  ]k»  rendered 
in  peraon  bv  the  partv  contracted  with,  who  thus  In^conies  a  servant  of  the  (iovern- 
ment.     (IS'Opins.  At.  Gen.,  235,  253;  19  id.,  W.)     In  0  (.'oni|».  1\h\,  314,  tlie  term 
"personal  services,"  as  used  in  this  »e<'tion,  is  delnuHl  as  services  to  1k»  ''jHTfonned 
bvaongle  person,  or  by  firms,  fi)r  the  (lovennnent,  un<ler  a  contract  made  witli  the 
Cforemment  to  render  for  it,  his,  or  their  individual  s<'rvices,  of  either  skilliMl  or 
Dosldlled  labor,  under  the  direction  of  the  (rovernment,  thereby  becoming  tlie  ser- 
rant  of  the  Government  in  the  perfonnance  of  such  labor."    See,  also.  Par.  518,  A.  K. 
(A  1895  (596  of  1901). 
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instead  of  under  contract  made  upon  advertisement  and  proposals 
provided  he  deemed  it  to  bt»  for  the  public  interest  to  prefer  the  formei 
mode.     XLI,  121,  Felmumj,  1S7S. 

862.  I  It-Id  that  the  purchase  of  the  gray  doth  used  for  the  unifomu 
of  the  cadets  of  the  Military  Academy  was  not  a  ''purchase  of  sup 
plies  in  the  War  Department,"'  in  the  sense  of  Sec.  3709,  Rev.  Sts.,  and 
was  therefore  not  required  to  l>e  made  by  advertising.     This  Section 
has  apparently  in  view  purchases  of  supplies  for  the  uses  and  purposes 
of  the  United  States,  under  appropriations  made  specific*ally  for  such 
supplies  or  clearly  applicable  to  them  and  expended  as  public  fuink 
under  the  control  and  direction  of  the  head  of  the  War  Department 
The  cadet  clothing  is  purchased  not  ai*  '* supplies'*'  for  the  army  io 
genenil  but  for  the  s|x»cial  use  of  a  particular  class  of  persons^  and  ii 
paid  for,  not  out  of  an  appropriation  for  the  military  establishmeot, 
but  out  of  their  monthly  pay.     The  continued  usage  of  a  department 
in  regard  to  any  transaction  is  an  important  factor  in  the  construetioii 
of  the  law  relating  thereto,^  and  for  upwards  of  fifty  years  the  clotk- 
ing  in  question  has  l>ecn  purchased  in  open  market,  from  a  particular 
mills  company.     AJrtHtd  that  such  usage  might  be  continued  without 
contravention  of  existing  law.     48,  11*S,  Jnly^  1891. 

863.  Sec.  8  of  the  act  of  Aug.  11, 1888,  in  providmg  that  when  river 
and  harbor  works  are  done  by  contract,  the  contract  shall  be  made  afler 
sufficient  advertisement,  &c.,  does  not,  like  Sec.  3709,  R.  S.,  excqil 
cases  of  emergency,  but  it  may  l)e  and  is  in  practice  construed  to 
permit  such  contracts  to  be  made  without  advertising  in  cases  ol 
emergency.     Card  5279,  Xorttuhr,  lSf)S, 

864.  The  act  of  March  1.5,  18t*8  (80  Stats.,  322),  which  autJborijei 
''oi^en  market"  purchases  not  exceeding  $2<X),  relates  to  supplies  for 
the  army  and  does  not  apply  to  purchases  for  c-arrj'ing  on  works  of  rifBT 
and  harljor  improvement;  but  by  sec.  8,  of  the  act  of  Aug.  11,  1888 
(25  Stat..  428),  it  is  made  the  duty  of  the  Secretary'  of  War  toapp^ 
the  money  appropriated  for  such  improvement  **in  carr3'ing  on  tl0 
various  works,  by  contnict  or  otherwise,  as  may  be  most  economklL. 
and  advantageous  to  the  Government.''    This  provision  might  be  COB" 
strued  sts  leaving  the  purchases  of  supplies  and  the  engagement  at 
services  necessary  in  carrying  on  the  works,  otherwise  than  by  contract^ 
to  be  <*ontrolled  by  Sec.  87oi>,  Kev.  Sts.,  the  general  law  on  tbesa)^ 
ject,  and  und(M-  such  construction  the  purchase  of  supplies  for  thflU 
works,  whether  under  $2(X)  or  not,  and  engagement  of  services  Ml 
personal,  (*ouId  only  l>e  made  without  advertisement  in  cases  of  estM* 
gency.     In  practice  however  it  has  been  construed  as  dispensing  witt 

» L»  ( )l»inH.  At.  (Jen.,  558;  4  iW.,  4<i7,  470;  10  irf.,  52. 
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adrertisement  where  it  would  Y>e  most  eronomical  and  advantagcouB 
to  the  Government  to  do  so.     Card  7815,  Xf^vrmhrr  IH^  1899. 

885.  Where,  pursuant  to  Sec.  8709,  Rev.  Sts.,  adverti«onient  has 
been  once  duly  made,  the  law  has  been  complied  with.  If  this  adver- 
tisement is  without  result,  it  is  not  necessary  (though  it  is  permissible) 
to  advertise  again,  or  to  go  on  advertising  till  an  acceptable  proposal 
be  received,  but  open  market  purchase  may  )>e  resorted  to.  62,  494, 
Dtember^  1893.  Card  9036,  S^pffm?Hf*,  1900.  In  the  latter  case  how- 
ever, the  purchase  must  be  limited  to  the  article  or  articles  previously 
advertised  for.  Card  313,  OcffA,\  1894.  See  Card  8198,  Jfai/,  1900. 
888.  Proposals  were  invited  for  construction  of  six  locks  and  dams 
ontlie  Monongahela  River  and  the  speci filiations  provided  as  follows: 
"Bids  will  be  i-ei^ived  for  the  lo<*k  and  dam  complete  at  any  one  site, 
or  at  two  or  more  sites,  or  at  all  six  sites,  and  if  accepted  contracts  will 
be  awarded  for  each  site  separately  or  for  two  or  more  sites,  or  a  single 
eontract  will  be  aw&rded  for  the  whole  improvement  at  the  six  sites  as 
Biay  appear  most  economical  and  advantageous  to  the  l'niU»d  States." 
One  of  the  bidders  in  a  letter  attai*hed  to  his  pro}K)sal  offered,  if 
awarded  contracts  for  three  of  the  lcH*ks  and  dams,  to  accept  at  a 
reduction  of  3  per  cent  on  the  amount  proposi»d  for  them  separately; 
if  awarded  four  locks  and  dams,  the  reduction  should  lie  4  per  cent, 
and  if  awarded  contracts  for  the  six  locks  and  dams  a  reduction  of  5 
percent  could  be  made.  Held  that  the  offer  made  in  this  lettt»r  was 
responsive  to  the  specilications  (*alling  for  proposals  and  should  l)e 
treated  as  a  part  of  the  proposal.     Card  34SS,  SrptfmlHfr,  1897. 

867.  Where  an  advertisement  inviting  pn)|X)sals  for  furnishing  law 
book.s  to  the  War  Department  s|)ecitied  that  the  proposals  would  be 
received  at  a  certain  office  of  the  depirtnicnt  until  12  o'clock  noon  on 
a  particular  day,  and  two  bids  were  duly  received  ])y  the  time  named, 
few  that  a  third  bid  received  at  one  o'clock  p.  m.  should  not  be  con- 
«dered.    47,  403,  •/w/i^,  1891. 

888.  Where  a  bidder  proposed  to  complete  the  advertised  work  at  a 
time  different  by  five  months  from  that  set  forth  in  the  advertisement, 
hddihfit  the  variance  was  material  and  that  tin*  hid  could  not  legally 
be  entertained.  To  let  the  eonti'act  on  such  a  })i(l  would  be  in  effect 
to  make  a  contract  without  advertising,  and  such  a  contnict  would  not 
be  binding.*     66,  356,  Navetnhet\  1892. 

809.  Sec.  3709,  Rev.  Sts.,  does  not  require  that  a  contract  shall  be 
iWArded  to  the  lowest  bidder,  and  it  is  usual  for  the  I'nitc^d  States,  in 
advertisements  for  proposals,  to  reser\'e  the  right  to  n^jcct  any  and 
aO  bids.     Held.,  in  a  case  where  this  reservation  had  been  nm<h\  that 


»  Shneider  r.  U.  8.,  19  Ct.  Cle.,  547,  551;  15  Opiiis.  At.  (Jen.,  5.S8. 
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the  Secretary  of  War  was  legally  authorized  to  permit  a  bidder  (before 
the  awarding  of  the  contract)  to  withdraw,  or  have  rejected,  a  bid  in 
which  a  clerical  error,  to  his  detriment,  had  been  made  in  the  amount 
bid  for  certain  work.     XLV,  19,  September,  1881;  66,  7,  May,  189^, 

870.  A  bidder  may  withdraw  his  bid  at  any  time  before  receipt  of 
notice  of  acceptance  without  rendering  himself  or  his    guarantors 
liable  to  suit  on  the  guaranty  which  may  have  accompanied  his  pro- 
posal.^    65,  378,  July,  189^.     So,  held,,  where  an  officer  of  the  Quarter- 
master's Department  advertised  for  proposals  for  the  construction  of 
a  bridge,  and  having  received  several,  opened  and  forwarded  them  to 
the  Quartermaster  General,  and  the  lowest  bidder  (a  bridge  company), 
before  any  bid  was  accepted  or  award  of  contract  was  made,  gave 
notice  to  the  officer  who  had  invited  the  proposals  and  to  the  Quarter- 
master General  that  it  withdrew  its  bid.     Card  419,   October,  1891 
Where  the  notice  to  bidders  announced  that  no  award  or  acceptance 
of  bid  '* under  this  advertisement"  would  be  made  until  Congress 
should  appropriate  funds  for  the  purchase  of  the  supplies  to  be  con- 
tracted for,  held  that  a  bidder  was  entitled  to  withdraw  his  bid  at  any 
time  before  the  event  and  action  indicated.     65,  378,  supra. 

871.  A  contract  for  mosquito  bars  was  regularly  awarded  to  a  party 
upon  a  proposal  submitted  by  him.  Subsequently  he  asked  that  the 
award  be  cancelled  on  the  ground  of  mistake  in  calculation  on  fabric 
for  the  bars,  stating  that  an  employee  to  whom  the  matter  of  calcula- 
tion was  intrusted  based  the  same  on  a  fabric,  valued  roughly  at  30 
cents  [>er  piece  of  eight  yards;  that  too  late  to  correct  it  he  discovered 
that  the  extra  heavy  fabric  in  the  department  standard  sample  would 
cost  at  least  75  cents  per  piece;  and  that  in  furnishing  the  Imrs  called 
for  with  a  possible  increase  of  10%  he  would  lose  from  4500  to  9000 
dollars.     /Lid  that  the  mistake  was  due  to  the  carelessness  of  the  bid- 


'9r>piriH.  At.  (ien.,  174;  15  id.,  648,  651. 
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neither  the  bidder  nor  his  sureties  were  liable  upon  the  guaranty.  He  intimated, 
however,  that  a  recurrence  of  the  diflBculty  might  be  avoi(&d  by  a  properly  worded 
t<tatuteorguarajity.  In  a  later  opinion,  dated  August  31, 1894  (21Opin0.,56),  hedted 
thew?  opiniouH  an  the  rulings  or  the  Department  of  Justice   *intne  absence  of  wy 


give  l>jnd  with  good  and  sufficient  sureties  to  furnish  the  supplies  proposed/'  »Jd: 
*'8tri*'tly  construe^l,  this  does  not  prevent  a  withdrawal  before  aoceptauoe.  Liber* 
hJJv  i'onstrueil,  in  conformity  with  the  manifest  intent  of  the  provision,  I  think  it 
ujay  fairly  Ix^  held  that  it  binds  the  bidder  to  stand  by  his  bid.  at  l«utafter  the  boor 
of  ojx'ning.  The  case  being  doubtful,  I  am  inclined  to  give  a  liberal  constroctioo  to 
Uk'  fiaiuuif  Hin<'e  in  this  way  only  can  its  authoritative  construction  be  obtained  from 
th«'  </>iirt>.  I  would  therefore  advise  that  Mr.  Neville  be  held  to  his  proposal,  and 
(ijat  no  right  of  withdrawal  on  his  part  be  recognized,  but  thatheandlUsgoanDton 
U  h«'ld  responsible."     See,  also,  par.  538,  A.  R.  of  1895  (616  of  1901). 
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derorhis  agent,  and  that  the  United  States  was  in  no  way  responsible 
for  it;  that  it  was  not  a  mutual  error  or  one  which  entered  into  the 
temw  of  the  contract  so  as  to  prevent  the  agreement  on  the  same  thing; 
and  that  under  the  circumstances  stated  the  bidder  was  not  legally 
entitled  to  relief.*    Card  5462,  Di^emher,  1898. 

872.  Proposals  for  supplying  the  Government  25(X)0  mosquito  >)ars 
were  opened  on  June  20,  181>9.  The  lowest  and  next  lowest  bids  (from 
thesame  place  of  business)  w^ere  respectively  45i  and  46i  cents  per  bar. 
On  the  day  following  the  opening  these  bidders  claimed  that  errors 
were  made  in  copying  their  bids  into  the  blank  proposals^  rt»f erring  to 
their  original  memoranda  to  show  that  the  price  intended  in  one  was 
T5J  cents,  and  in  the  other  76J  cents,  and  asked  to  have  the  correc- 
tions made.  To  grant  the  request  would  make  another  party  the  low- 
^  bidder  at  67i  cents  per  l)ar.  Ildd  that  if  the  errors  o<»curred  as 
claimed  the  mistakes  were  such  as  to  exclude  consent  to  the  same  thing, 
so  that  on  acceptance  of  the  bid  there  would  be  no  true  contract — one 
'  party  intending  one  thing,  and  the  other  part}'  ar other  thing;  that 
therefore  the  proposals  containing  the  erroneous  prices  should  not  be 
treated  as  binding  upon  the  parties  making  them.*  Caixi  ♦).S()2,  Jfdy^ 
1S99.  Similarly  kefd  where  a  company  submitted  a  proposal,  hiter 
dia,  for  furnishing  48  hand  cuffs  the  price  for  the  lot  l)eing  JH7.90,  but 
before  the  award  was  made  had  stated  that  they  had  intended  to  bid 
$179,  and  that  the  error  was  a  clerical  one,  it  further  appearing  that 
the  next  lowest  bid  was  $150.     Card  59.^8,  Jfarc/t,  1809. 

873.  Par.  045,  A.  R.  (533  of  181^5;  611  of  1901),  does  not  absolutely 
require  guaranties  in  all  erases,  but  when  they  are  required  and  it  is 
announced  that  no  proi)osal  will  be  considered  unless  aeeoinpani(»d  by 
a  guaranty,  to  accept  a  bid  unaccoin[)ani(Hl  by  a  guaranty,  while  not 

*  If  one  party  only  aot«  under  a  niintake,  and  tlu»  other  is  in  no  dej^riH'  reHponnible 
forit,  the  contract  it*  onlinarily  valid,  tfie  former  lieinjr  eHtopjHMl  to  net  uj>the  inintake 
as  against  the  latter.     Bishop  on  C'ontraetH,  §  701. 

In  an  opinion  dated  June  1,  1S^5  (21  Opinn.,  1S()),  Attorney  (ireneral  Olney  held 
that  after  a  bid  had  V)een  accepted,  "the  bidders  have  n<»  rijrht  to  withdniw  their 
proposal  merely  becauee  of  a  mistake  on  their  i>art  which  was  not  mutual  and  which 
iraadoe  to  their  negligence,*'  the  mistake  Iwin^r  two  errors  in  calculation,  making  a 
difference  of  $6000  m  the  result. 

'In  Pollock  on  Contract**,  under  the  hearl of  "mistake  as  excludinjr  true  consent", 
it  is  stated  that — **  It  may  happen  that  each  party  meant  something,  it  may  l>e  a  jht- 
fectly  understofxl  and  definite  thinj?,  but  not  the  same  thin^r  which  the  other  meant. 
Thus  their  minds  never  met,  as  is  not  tmcommonly  said,  and  the  forms  they  have 
CDue  through  are  inoperative;"  and  that  in  this  "class  <»f  cases  either  one  ])arty  or 
ooth  may  be  in  error,  however  that  which  prevents  any  coutract  from  Umu^t  formed 
if  not  the  existence  of  error  but  the  want  ot  true  consent."  Wald's  Pollock  on  Con- 
tracts, 1885,  pp.  411,412. 

Under  date  of  Jan.  14, 1891,  Attorney  (ieneral  Miller  (20  Opins.,  1 )  hel<l  where  an 
advertisenient  was  made  for  propK>sals'for  installing  an  electric  li^dit  ]>lant,  and  one 
of  the  bids  was  $4350,  and  the  bidder  asked  to  withdraw  the  bid,  claiming  that  it 
had  besen  made  erroneously  instead  of  $9.'i5(),  the  real  bid,  "  that  if  the  fact  be  that 
the  bid  was  made  under  a  mistake  of  fact,  it  is  no  bid  at  all,  and  ou^ht  not  to  be 
considered^  that  if  accepted  it  would  not  Ix?  binding  on  "  the  bidder. 
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affecting  the  validity  of  such  acceptance,  would  not  be  acting  in  good 
faith.     Card  261,  Septembei\  189 J^, 

874.  In  March,  1894,  proposals  were  invited  for  four  contemplated 
river  improvements.  The  lowest  bid  for  one  of  the  works  was  accept^ 
and  contract  entered  into,  but  no  action  on  the  proposals  for  the  other 
three  was  taken  at  that  time.  Subsequently,  after  the  expiration  of 
the  period  named  in  the  guaranties  which  accompanied  the  proposals, 
the  acceptance  of  the  lowest  bids  in  two  of  the  cases  was  recommended 
by  the  Chief  of  Engineers.  RernarJced  that  there  was  no  legal  objec- 
tion to  such  acceptance  provided  the  bidders  to  whom  it  was  proposed 
to  award  the  contracts  were  willing  to  enter  into  the  same;  their 
consent  being  necessary  as  their  guaranties  were  no  longer  operative. 
Card  371,  Septemher,  189^. 

876.  Where,  at  the  end  of  the  ten  days  specified  in  his  guaranty,  the 
accepted  bidder  had  failed  to  enter  into  the  contract,  held  that  the 
liability  of  the  guarantors  had  attached,  and  that,  the  public  interests 
not  being  prejudiced,  the  contract  might  legally  be  entered  into  with 
one  of  the  guarantors,  as  an  open  market  transaction  in  which  he  takes 
the  risk  on  his  own  account  at  the  rate  proposed  in  the  bid.  32, 188, 
May,  1889. 

878.  The  Secretary  of  War  is  without  power  to  release  a  guarantor 
from  the  obligations  he  has  assumed  in  a  guaranty  accompanying  a 
proposal.  The  only  dut}'  of  the  Secretary  respecting  such  guaranty  is 
to  turn  it  over  to  the  proper  officers  of  the  government  for  enforce- 
ment, in  case  the  contractor  makes  default.  Cai-ds  3489,  Septenihtr^ 
1897;  5462,  Deceinher,  1898, 

877.  Far.  533  A.  R.  (611  of  1901),  requiring  guaranties  to  accom- 
pany proposals  in  the  cases  named  therein,  is  a  regulation  prescribed 
pursuant  to  and  in  aid  of  a  statute,  the  act  of  Congress,  approved 
April  10, 1878,  as  amended  by  the  act,  approved  March  3, 1883.  Such 
a  regulation  is  as  binding  upon  the  authority  that  made  it  as  upon 
others.  ^  So  where  a  guaranty  was  required  to  accompany  the  proposal, 
and  none  was  furnished,  ^Wrf that  the  omission  was  not  an  irregularity 
which  could  be  waived  by  the  Secretary  of  War.  Card  2860,  January^ 
1897.  But  while  the  entering  into  a  conti*act  under  such  circumstances 
would  be  a  violation  of  the  regulation,  the  contract  itself  would  never- 
theless be  valid,  the  regulation  being  viewed  as  directory  only.  Cards 
6285,  April ,  1899;  7613,  Janmi^y,  1900;  7956,  April,  1900. 

878.  A  lowest  })idder  failed  to  furnish  a  guaranty,  one  for  five  hun- 
dred dollars  being  specifically  required  in  the  instructions  to  bidders, 
but  submitted  his  certified  check,  adding  to  his  proposal  and  signing 

^U.  S.  V.  Barrow8.  et  nl,  1  Ablwtt,  libl  (No.  14,529,  Federal  Cases.) 
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the  following  statement:  "In  lieu  of  above  we  submit  certified  check 
to  the  amount  of  guarantee.''  The  inntructions  8|X'cified  the  terms  to 
be  embodied  in  the  guaranty  and  the  certifie<I  check  was  submitted  in 
lieu  of  such  guaranty.  It  could  therefore  l)e  applied  to  secure  the 
United  States  under  the  conditions  si)ecifitHl  and  should  I>e  treated  as  a 
substantial  compliance  with  the  provisions  of  A.  R.  533.  Card  7*)13, 
January^  1900. 

879.  Sec.  3744,  Rev.  Sts.,  prescrilK*s  that  '"It  shall  be  the  duty  of 
the  Secretary'  of  War,  of  the  Secretarv  of  the  Navv,  and  of  the  Secre- 
tary  of  the  Interior,  to  cause  and  require  every  contract  made  by 
them  severally  on  behalf  of  the  Government,  or  by  their  officers  under 
them  appointed  to  make  such  contracts,  to  })e  reduced  to  writing,  and 
signed  by  the  contracting  parties  with  their  names  at  the  end  thereof." 
Were  it  not  for  the  provisions  of  this  section  the  a<'ceptance  of  a  bid 
would,  under  the  general  law  of  contracts,  bind  the  United  States. 
But  this  section  has  been  construed  by  the  Supreme  Court  as  lx»ing  in 
the  nature  of  a  statute  of  frauds  and  mandatory  in  its  re(|uirements, 
and  therefore  making  it  essential  that  a  (*ontnict,  to  be  legal  and  oblig- 
*ton',  shall  be  in  writing  and  signed  })y  the  |>arties.*  The  mere  pro- 
posal of  a  bidder,  accepted  on  the  jmrt  of  the  Government,  does  not 
therefore  operate  as  a  contract  but  is  simph'  a  proceeding  preliminary 
to  contract:  nor  does  such  an  acceptiuice  bind  the  United  States  to 
enter  into  a  contract.  66,  87,  355,  October  and  Xm^emhr,  1S02;  60, 
315,  July,  1893;  61  379,  Aj>rU,  lS9i:  66,  378,  July,  1S9J^ 

880.  Par.  549,  A.  R.  (627  of  19U1),  provides  three  methods  of  purchas- 
ing supplies,  etc.,  to  wit:  1,  **  By  contract '  reduct^d  to  writing  and  signed 

'Clark r.U.  S.,95r.  8., 539; Salomon r.U.  S.,  19  Wall.,  17; South  Boston  IronCoinpanv 
f.U.  B.,118l'.  S.,37,42;  IHCourtC'lainiH,  Kio;  l.in(lHU«y'Hca**i',4  *W.,359;  Jones' caw, 
Hi<i.733;  Steele  r.  U.  S.,  19  ?V/.,  ISl;  International  Contracting?  Company  r.  I^mont, 
2 Appeal  Canes,  I).  C.,  532;  3  Comp.  IX-c.,  'M^\  4  iV/.,  (580;  5  iV/.,  24<i,  5SS,  S2H;  (i  id.,  SHI). 
But  where  a  contract  not  ina<le  as  n^juinMl  by  the  Htatute  has  Inn-n  wholly  or  par- 
tially exei.-ute<  I,  the  party  jjerforminj?  will  l)e entitled  t«)  the  fairvalne  of  thepnun-rty 
w  services  funiiHhed  afl  uixm  an  implle<l  or  qmm  contnirt  for  a  i^nantinn  vwrnit. 
Clirkr.U.  S..j»i//>r«;  4  Comp.  D«»c.,68();  5  »V/.,r>ss,  S2«;  0  jW.,5o3.  In  the  al>sence  of 
other eviden<*e,  the  amount  agn»e<l  ujKm  will  l>e  a**»umeil  to  1h^  the  fair  value  of  the 
property  cr  serv'ices*.    4  Comp.  Dec. ,  ttSO;  0  uf. ,  5.*>3, 951 . 

In  the  au»e  of  the  South  BoHton  Iron  Comj^ny,  mi^mi,  the  coin|)any  had  offered  by 
fetter  to  the  Secretary  of  the  Navy  to  construct  certani  lioilers  anil  the  offer  had  Ix^eii 
•ccepted  by  letter,  but  the  acceptance  had  8ubecH]uently  Ixvn  withdrawn.  The 
Supreme  Court  held  that  the  letters  did  not  constitute  a  contract  under  the  i)rovisionH 
ofSec  3744,  Rev.  Sts.,  the  c*ourt  remarkinj?  that  they  were  nothing  more  than  i>n»- 
fiminary  memoranda  made  by  the  parties  in  pref>annjj  a  contract  for  execution  in 
the  form  re^juired  ]>y  law. 

In  the  cai?e  of  the  International  Contracting  Company  v.  T^niont,  suprny  the  com- 
pany was  the  lowest  bidder  for  certain  W(»rk;  its  proposal  was  apnrovi'd  and  reconi- 
niended  for  acceptance  bv  the  local  engineer  otiii^r,  was  approviHi  and  authoriztnl  to 
be  accepted  by  the  Chief  of  Engineers.  an<l  the  company  was  so  notified.     But  the 
Seeivtarj'  of  War  declined  to  approve  tne  bid  and  ordered  its  rejection.     The  court 
heW  that  in  vie^  of  the  requirements  of  Sec.  3744,  Kev.  Sts.,  no  contract  had  l^een 
entered  into. 
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by  the  conti'acting  parties  with  their  names  at  the  end  thereof;'"  2, 
"b}'  written  proposal  and  written  acceptance;"  and  3,  ''  by  oral  agree- 
ment." This  paragraph  further  provides  that  ''when  delivery  or  per- 
formance does  not  immediately  follow  an  award  or  bargain,  the  first 
method  will  be  used,"  /.  e,^  ''  by  contract  reduced  to  writing,"  etc. ;  and 
that  ''when  delivery  or  performance  immediately  follows  an  awaixl  or 
bargain,  the  second  method  may  be  resorted  to."  The  first  method 
constitutes  a  contract  under  Sec.  3744,  K.  S.,  but  the  second  (proposal 
and  acceptance)  does  not.^  The  regulation  pennits  the  second  method 
to  be  used  when  the  material  is  to  be  delivered  at  the  time  the  bargain 
is  made,  because  in  that  case  it  is  not  necessary  to  bind  any  one,  but 
requires  the  first  method  to  be  used  in  cases  where  the  delivery  is  to 
be  made  in  the  future,  because  in  these  cases  it  is  necessar}'^  to  bind  the 
parties,  and  this  cannot  be  done  except  by  "contract  reduced  to  writ- 
ing," etc.  Card  5275,  November^  1898.  Thus  where  proposals  for  fresh 
meat  for  one  year  for  the  use  of  government  employes  had  been 
invited  and  received,  it  was  hdd  that  under  this  statute  and  A.  R.,  549, 
supra^  based  thereon,  to  accept  the  lowest  bid  as  an  informal  agree- 
ment would  not  be  binding  on  the  parties;  the  case  being  one  where 
the  agreement  should  be  "  reduced  to  writing  and  signed  by  the  con- 
tracting parties  with  their  names  at  the  end  thereof."  Card  2074, 
Fehriuiry  and  March^  1896, 

881.  Owing  to  the  fact  that  an  improper  plane  had  been  taken  for 
several  years  as  the  average  flood  tide  in  the  matter  of  measuring  the 
depth  to  be  maintained  at  the  South  Pass,  La.,  by  the  James  B.  Eades 
estate,  certain  moneys  to  which  the  estate  was  lawfully  entitled  had 
been  withheld  from  it.  The  executors  of  the  estate,  while  claiming 
the  right  to  be  paid  all  amounts  so  withheld,  proposed  to  waive  their 
right  to  all  that  accrued  prior  to  Jan.  1 ,  1895,  if  the  Secretary  of  War 
would  authorize  payment  of  the  amounts  withheld  since  that  date. 
The  Secretary  of  War  accepted  the  proposal.  Ildd^  that  the  letters 
of  the  executors  proposing  the  compromise  and  expressing  satisfac- 
tion with  the  Secretary  of  War's  acceptance  did  not  constitute  a  suflB- 
cient  waiver  of  all  claims  against  the  United  States  for  the  years  prior 
to  Jan.  1,  1895.  The  letters  and  indorsements  relating  to  the  waiver 
constitute  under  Sec.  3744,  Rev.  Sts.,  only  preliminary  negotiations. 
To  legally  bind  both  parties  to  the  agreement  reached,  it  should  be 
reduced  to  writing  and  signed  as  required  by  that  statute.  Card  2116 
March,  1896. 

882.  Where  a  lease  was  made  for  one  year  with  a  provision  for 
renewal  from  year  to  year  for  several  years,  at  the  option  of  the  United 

^  8ee  note  to  §  879,  aute;  uIho,  1  Comp.  Dec.,  264. 
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States,  it  was  held  that  in  view  of  Sec*.  3744,  Rev.  Sts.,  as  construed 
bv  the  U.  S.  Supreme  Court,  written  notice  of  the  renewal  with  an 
indorsement  thereon  of  acceptance  by  the  lessor  would  not  be  a  binding 
contract;  but  adn'sed  that  a  brief  contract  referring  to  the  original 
lease  in  a  way  to  identify  it  and  providing  for  the  renewal  for  the 
succeeding  fiscal  year,  and  signed  by  the  proper  officer  on  behalf  of 
the  United  States  and  the  lessor  with  their  names  at  the  end  thereof, 
would  comply  with  the  requirements  of  the  statute.  Such  a  contract 
could  be  made  at  the  beginning  of  each  tlscal  year  during  the  term 
named  in  the  original  lease.     Card  7214,  October,  1899. 

883.  A  party  orally  offered  on  the  3()th  of  May,  1S1)8,  to  deliver  at 
St.  Louis,  Mo.,  to  the  quartermaster  there,  7(X)  draft  mules  within  ten 
days  after  receipt  of  an  order  to  deliver  them;  the  mules  to  be  in 
proper  condition  and  subject  to  inspection.  On  the  2d  of  June  follow- 
ing, the  quartermaster  gave  an  order  for  the  full  numl)er.  No  written 
contract  had  been  entered  into  by  the  parties,  and  neither  party  had 
contemplated  entering  into  one.  Four  days  after  making  the  order  for 
the  delivery  and  before  any  nmles  had  }>een  delivered,  the  quarter- 
Diaster  by  direction  of  the  quartermaster  general  mncc^lled  the  order, 
/few  that  as  there  was  no  written  contract,  the  Government  was  not 
legally  liable  for  its  failure  to  take  the  mules.     Card  5102,  Octcil>er, 

m. 

884.  In  April,  1898,  when  extraordinary  efforts  were  being  made 
tonaine  a  harbor  for  defence  against  possible  attac*k,  the  local  engineer 
officer  ordered  from  an  electric  company  by  letter  a  large  quantity  of 
leaded  cable  which  the  company  promised  ])y  letter  to  furnish  and 
deliver  at  the  place  needed.  No  formal  written  contract  was  made. 
The  cable  had  not  arrived  at  the  time  it  was  needed  and  the  officer 
thereupon  purcha.sed  the  amount  he  reijuircHl  from  other  parties. 
Subsequently  the  cable  first  ordered  arrived,  but  too  late  to  be  imed, 
ind  was  returned,  the  government  paying  freight  charges  l)oth  ways. 
&/(/,  that  the  Government  was  under  no  legal  obligation  to  accept  and 
pay  for  the  cable,  the  agreement  made  not  having  been  reduced  to  writ- 
ing. &c. ,  as  required  by  Sec.  3744,  Rev.  Sts.     Card  5275,  Xm^emher^  1898, 

885.  Where  the  lowest  bidder  for  a  dredging  contract  proposed  to 
n4«e  a  dredging  machine  which  had  become  the  subject  of  a  suit  against 
the  party  for  infringement  of  a  patent,  adrlnrd  that  if  dtnnned  proper 
to  accept  the  bid  and  enler  into  a  contract,  a  clause  should  })e  recjuired 
to  the  effect  that  in  the  event  of  any  legal  proceedings  by  other  par- 
ties against  the  United  States  or  any  of  its  officers  or  agents  for  the 
infringement  of  any  patent  or  claimed  patent,  during  th(^  execution  of 
the  work,  or  afterward,  the  contractor  shall  hold  the  United  States 
harmless  and  refund  to  it  all  expenses,  damages  and  outlays  of  every 
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kind  it  may  he  subjected  to  on  account  of  the  same.  And  that  if  said 
pT4H%'AHl\ngH  tend  to  create  delay  in  the  execution  of  the  work,  the 
I  'fiiU'd  States  shall  have  the  right  to  immediately  employ  other  parties 
U»  r/jfii(>h?t45  the  same,  the  contractor  to  reimburse  the  United  States 
tor  any  <?xtra  amount  it  may  have  to  pay  for  such  completion  over 
f»r>/|  aUjvi)  the  amount  which  the  contractor  would  have  been  entitled 
f <>  tt»r  lhi5  m4m<5  work.     Card  725,  December^  1891^. 

iM,  KUmVv  Sees.  3679,  3732  and  3733,  Rev.  Sts.,  public  contracts 
tut  n%%\t\A\%'M^  &c.,  for  which  money  has  been  appropriated  by  Congress, 
i-:9^uuiA  l^^jfttlly  be  made  to  extend  beyond  the  fiscal  year  for  which  the 
»»f^»f#jrf/riiitioriH  have  been  provided,  or  to  bind  the  government  to  the 
\miii^Mt  of  any  sum  or  sums  not  embraced  in  such  appropriations. 
%%%\,  '^\  Novi^aher,  1870;  392,  May,  1871.  Military  contracts 
UMhkiUu^  li«tH4»M)  will  thus,  where  practicable,  properly  be  made  to 
tHh  t4fU('.%im*t\i\y  with  the  fiscal  year  in  or  for  which  they  were  made.^ 
%%%\\  ISViS^  OctfjUnr^  187 i.  So  hdd  that  a  contract  of  lease  made  for 
4  U^fiu  nt  yi*nvH  (a^  three,  five,  or  ninety  nine  years),  at  a  certain 
4|i#>^/|  n^Jit,  WiUild  be  in  derogation  of  the  existing  law  (Sec.  3679, 
(Mv  .**M')t  tt«d,  unlesH  specially  authorized  by  statute,  inoperative, 
^v^^t  Mm/MI^Ii  providing  that  future  rents  should  not  be  payable  unless 
44^,f//|/f  ifiliofiM  w<»r«  a(lually  made  for  their  payment.'  And  advised 
>►#•♦♦,  #>M?M<  it  l**  desired  to  occupy  the  premises  for  a  longer  term 
fihvt^t  (*hh  vifHi'i  a  h^ane  should  be  taken  to  the  end  of  the  current  fiscal 
^(M%t  »if  4  f-^'ftnin  rent,  and  then  a  new  lease  be  entered  into  for  the 
»./><l  lh^»»l  V'^Wf  «i'»'I  HO  on;  a  lease  de  novo  being  necessary  for  each 
ih^iis\  V '•»*',  Mioiiifh  the  successive  leases  be  mere  repetitions  and  exten- 
»i/r#t^  tft  •>»♦<  f#rit(lnal  Ic^ase  and  though  it  be  expressly  stipulated  in 
»►,/,  <tn^\hi%\  1<<H«N5  that  the  United  States  shall  have  the  privilege  of 
.uih  ^<l^*.niollo  if  (h^Hired.  XXXU,  642,  May,  1872;  XLIU,  98, 
.^f,,.*  inh'  I .  hi/U;  X  LI  I,  677,  Jan^,  1880.  So  h^ld  that  a  lease  of  land 
Mt  t%  ffthihi  iMiit,  for  an  ind^i/inlte  term,  would  not,  in  the  absence  of 
jrfw  ih(  .l.ih«lor|  aiUliority,  be  legal  or  operative  beyond  the  end  of 
♦  M.  r<»-*H«i<  (^''^'^l  y<*»i»'»  XXXVI,  315,  March,  1876.  So  of  a  pro- 
i,'t  iA  t  r*hh»if  I  by  '!»<'  Ignited  States  for  the  use  (for  a  fibced  compensa- 

»;     (ufM-:  '    f  h\hni  Hfttti-H,  2  Ct.  Cl«.,  144, 151;  4  Opins.  At.  Gen.j  600;  9t<f.,  18, 

'»{   .  fli-.  '.|*h.i''M  nl  Mill  Attorney  General  in  the  case  of  the  "  Fifteen  per  cent 

(■  '(iW'i  I      '  *'♦  ^'i'"***  '  -'*'**^i  w^*^*'*®  i^  ^^  ^®^^  *^*^»  ^^  view  of  the  provision  of  Sec 

^l).!/  M'  '   ••»•'    M  tnhhiu't  for  a  public  building  cannot  "be  binding  so  far  as  to 

f/i'i .  i/  '  If  I'l  Inht^f*  HfriffoprintlonH  even  if  it  is  subject  to  the  contingency  that  sadi 


Vi'l   'hMM-im  hhiil  M«  ll»»«  further  opinion  in  regard  to  the  same  contractB,  in  15 
\ui      UM,  W     b^^i  hUm,  b  (Jump.  Dec.,  968. 
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tion)  of  a  ferry  or  of  telephones  for  an  indefinite  period,     XLII,  454, 
Dei:tnJ>er,  1879;  Card  4722,  Awjnj<t,  IHOS. 

But  held  that  the  provision  of  S<h*.  8t)7l>,  ll4»v\  St*.,  the  main  object 
of  which  was  to  protect  the  irnited  States  fnmi  arbitniry  expenditures 
and  improvident  pecuniary  obli^tions  on  the  part  of  executive  offi- 
cial, would  not  preclude  the  taking  from  a  citizen,  hy  th(»  authority 
of  the  Secretary  of  War,  of  a  lease  for  five  or  mor<*  veal's,  of  land 
required  for  military  purposes,  where  no  rent  wluitrrrr  was  resi^rved 
therein,  or  where  the  rent  reser\'ed  was  a  mere  nominal  sum  inserted 
by  way  of  formal  consideration — as  one  dollar  per  annum.  XLII, 
5W,  Aprtl,  1880. 

M7.  Where  an  appropriation  act  for  a  certain  fiscal  year  appro- 
priated a  certain  sum  for  an  arsenal,  which  was  insufficient  to  complete 
^e  proposed  edifice,  held^  in  view  of  the  provisions  of  Sees.  307$)  and 
3733,  Rev.  Sts.,  that  the  Secretary'  of  War,  or  the  ordnan<*e  officer  in 
charge  of  the  work,  would  not  be  authorized  to  enter  into  a  contract 
for  the  building  of  the  entire  structure,  but  could  lej^lly  contract 
^tx\x  for  the  building  of  such  portion  as  could  lie  constructcKl  for  the 
^nwunt  appropriated.'     XXXIX,  G12,  July,  1878. 

888.  Although  public  contracts  cannot  in  general  ]>e  made  in  advance 
^f,  or  in  the  absence  of,  a  proper  appropriation  for  the  pui'pose,  or  other 
**pecial  statutory  authority,  yet  from  this  ruh»  are  expn»8sly  excepted, 
^y  Sec.  3732,  Rev.  Sts.,  military  (and  naval)  contnicts  '"for clothing, 
^Obeistence,  forage,  fuel,  quarters,  or  transportation,"  which,  however, 
^t  is  added,  "shall  not  exceed  the  necessities  of  the  current  year.'" 
Such  contracts  may  therefore  be  entered  into  irn»spective  of  the  ade- 
quacy of  the  appropriations,  or  entirely  on  credit,  where  Congress  has 
omitted  (as  it  did  in  the  session  ending  March  4,  1S77)  to  make  any 
appropriations  at  all  for  the  arm}'  for  a  fiscal  year.     But  hrJd  that  by 
tteterm  "  current  year"  was  to  be  understood  current  fiscal  year,  and 
^t,  in  the  excepted  cases,  the  military  authorities  could  bind  the  (lov- 
^rnment  by  contracts  only  for  necemanj  HuppJlvx  for  the  fiscal  year  in 
4ieh  such  contracts  were  made.*     XXXVIII,   504,   Marvh,  1^77; 
XLII.  135,  January,  1875. 

-89.  In  view  of  the  provision  of  Sec.  H732,  Rev.  Sts.  (and  see  Sec. 

3679),— until  an  adequate  appropriation  applicable  to  the  subject  has 

keen  made  by  Congress,  there  can  be  (except  as  sptH*itied  in  Sec.  3732) 

DO  contract  entered  into  with  regard  to  such  su})ject,  and  properly  no 

iirard  or  acceptance  of  bid.     L,  388,  June,  1SS6, 

'See  the  opinion  of  the  Attorney  CJeneral  in  15  Opinn.,  2.'5o. 

'As  to  the  rea$on  of  this  statute,  i>iee  the  opinion  of  NeI»on,  J.,  in  the  casr  «»f  The 


FloTrl  Acreptant-eH,  7  Wallace,  666,  685. 
'I'o  a  fdiQilar  effect,  see  subsequent  opinio 


opinionH  of  tlie  Attoniey  General  in  15  Opinn., 
124.209. 
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890.  Sec.  4:  of  the  River  and  Harbor  Appropriation  Act  of  Augusts, 
1886,  provides  that — "The  Secretary  of  War  shall  prescribe  such  rules 
and  regulations  as  may  be  necessary  to  secure  a  judicious  and  econom- 
ical expenditure  of  the  money  herein  appropriated."  Regulations  being 
inferior  and  subordinate  to  statute,  this  provision  can  authorize  no 
departure  from  the  statutory  injunctions  governing  public  contracts, 
as  for  example  such  as  are  contained  in  Sees.  3678, 3679,  3717  and  3732, 
Rev.  Sts.  And  /tdd  particularly  that  such  provision  would  not  author- 
ize a  regulation  permitting  the  aggregating  in  one  contract  of  agree- 
ments for  the  supplying  of  the  materials  or  labor  required  for  a 
number  of  distinct  works,  since  such  a  contract  would  be  in  contra- 
vention of  Sec.  3717,  Rev.  Sts.,  prescribing  a  separate  contract  "for 
each  class  of  material  or  labor  for  each  work."  ^  But  remarked  that 
sec.  5  of  the  act  cited  permitted  a  departure  from  the  contract  system 
whenever  any  other  method  is  more  economical  and  advantageous  to 
the  government.     LIll,  7,  September^  1886, 

891.  By  the  River  and  Harbor  Act  of  September  19, 1890,  the  Secre- 
tary of  War  was  authorized  to  enter  into  conti'act  for  a  certain  improve- 
ment of  the  Delaware  River,  "  the  work  to  be  paid  for  as  appropriations 
mav  from  time  to  time  be  made  bv  law."  A  contract  was  entered  into 
for  the  whole  work  at  a  cost  largely  in  excess  of  the  appropriation  avail- 
able. It  provided  that  when  appropriations  permitted,  monthly  pay- 
ments should  be  made,  ten  per  cent  thereof  to  Ije  "reserved,"  and 
that  if  payment  be  discontinued  for  a  period  of  one  year  owing  to  lack 
of  funds,  the  total  amount  reserved  from  previous  payments  should  be 
paid  to  the  contractor.  On  the  question  whether  the  amounts  so 
reserved  could  be  used  in  paying  for  work  not  yet  appropriated  for, 
held  that  to  do  so  would  involve  a  violation  of  the  contract  entered 
into,  and  would  operate  indirectly  as  a  payment  for  work  in  advance 
of  an  appropriation  therefor.     Card  620,  N(/vemher^  1894. 

892.  Sec.  3733,  Rev.  Sts.,  provides  that — "No  contract  shall  be 
entered  into  for  the  erection,  &c.,  of  any  public  building,  &c.,  which 
shall  bind  the  (lovcrnment  to  pa}^  a  larger  sum  of  money  than  the 
amount  in  the  Treitsury  appropriated  for  the  specific  purpose."  By  an 
act  of  June  16,  1890,  the  Secretary  of  War  was  authorized  to  cause 
to  be  erected  at  the  National  Armory  at  Springfield,  Mass.,  a  building 
for  machine  shops,  &c.,  not  to  cost  over  a  specified  total  of  about  two 
hundred  and  twelve  thousand  dollars.  Hy  a  subsequent  appropriation 
act  of  the  same  year  (of  August  30,  1890)  an  appropriation  was  made 
of  $100,000  "to  commence  the  erection"  of  the  same  building.  As 
it  was  thus  quite  evidently  contemplated  by  Congress  that  the  further 

^  Such  a  contract  is  now  ])erniitted  by  sec.  2,  act  of  »Sept,  19,  1890  (26  Stats.,  462). 
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cost  of  the  building  would  be  appropriated  for  in  a  succeeding  year  or 
years^  Add  that  a  contract  might  (upon  advisement,  &c.)  be  legally 
entered  into  for  the  entire  work  of  the  erection  of  the  building,  for  the 
full  consideration  named  in  the  first  act,  without  a  contravention  of 
the  terms  of  Sec.  3733.     48.  375,  Oct^J^t-r,  1S90. 

WS.  Ileld^  that  it  would  t)e  legally  authorized  to  enter  into  a  con- 
tract for  the  construction,  for  the  sum  of  li^2,130,  of  quarters  for  hos- 
pital stewards  at  Jefferson  Barracks;  the  limitation  of  contracts  for 
such  quarters  to  a  less  sum  by  the  act  of  February  24,  18t*l,  being  con- 
fined to  the  fiscal  year  to  which  that  a<*t  ix?rtained,  and  therefore  no 
longer  in  force.     61,  101,  Au{/mt^  1893. 

894.  Sec.  3690,  Rev.  Sts.,  in  providing  that  balances  of  appropria- 
tions for  any  fiscal  year  remaining  uncxiM»nded  at  the  end  of  such  year 
shall  not  be  applied  to  the  "fuIfillmcMit"  of  any  contracts  except  those 
"properly  incurred  during  that  year,"*  expressly  excepts  ^•|>ermanent 
or  indefinite  appropriations."  The  existing  law  (Sec.  1061,  Rev.  Sts.) 
makes  a  permanent  appropriation  of  a  certain  sum  annually  "for  the 
purpose  of  providing  arms  and  ecjuipiuents  for  the  militia.''  JLld  that 
a  balance  of  this  appropriation,  remaining  unexj^ended  on  the  hist  day 
(June  30th)  of  a  certain  fis(*al  year,  could  legally  1h»  used  for  the  pay- 
ment of  a  contractor  in  Decem])er  following,  under  a  contract  entered 
into,  in  November,  with  the  Ordnance  department  for  the  manufac- 
ture of  an  ann  intended  to  lie  issued  to  the  militia.  XXXI,  S5, 
benmJper.  1870. 

895.  Under  Sees.  3739-3742,  Rev.  Sts.,  it  is  illegal  for  an  officer  of 
the  Tnited  States  to  enter  into  a  contract  or  make  a  purchase  of  a 
finii  or  asscK»iation  (not  inc<)r];K)nited)  of  which  a  njcinber  of  or 
delegate  to  Congress  is  a  member  or  in  which  one  is  jxH'uniarily 
interested.*     XLII,  344,  Ju,i*>^  1870. 

896.  The  Army  Regulations  prohi})it  purchases  by  officers  of  the 
iinnv^'from  anv  othcT  person  in  the  niilitarv  service.'"'  Ifdd  that 
this  prohibition  did  not  embrace  civilians  emi)loyed  in  the  public 
Venice  under  the  War  Department,  or  in  connection  with  the  niili- 
lary  administration,  and  therefore  did  not  pnM*lud<»  the  making  of  a 
contract  by  an  ordnance  officer,  as  representing  the  Tnited  States, 
with  a  civil  employee  at  an  ai'senal,  for  the  use  of  an  invention  pat- 
ented by  the  latter.*  XXI,  3i>0,  .lyvvV,  18GG;  XLII,  30S,  J/////,  1870. 
(See  §§956,  957,/^^/.) 

W7.  In  view  of  the  positive  prohibition  of  Sec.  3737,  Rev.  Sts.,  that 

'SeeaComp.  Dec,  815;  i</.,898. 

'That  Sec.  37.'J9,  Rev.  St«.,  does  not  affect  contracts  ma<le  with  IK»r>JOIl^^  who  have 
been  f^mpXy  clectfd  meinbei>iof  or  delegates  to  ( 'oii^rrens,  but  have  not  actually  l>ec(»iiie 
each  bv  hexnfi^  9»rorn  in,  nee  opinion  of  the  Attornev  (reneral  in  15  Opins.,  i^HO. 

*See'A.  R.,  1002  of  18<tt;  16:{2  of  1881;  740  of  lH8i);  589  of  1895;  (>71  of  1901. 

*See  United  8tate«  r.  Bums,  12  Wallace,  246,  251;  10  Opins.  At.  (;en.,2;  20  ;</.,:52<K 
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no  contract  or  interest  therein  shall  be  transferred  by  the  contractor, 
and  the  further  provision  that  any  such  transfer  shall  operate  as  an 
annulment  of  the  contract,  ''so  far  as  the  United  States  are  con- 
cerned," ^^W  that  an  officer  of  the  army  representing  the  United  States 
in  a  contract  for  military  transpoilation,  would  not  be  authorized,  of 
his  own  discretion,  to  consent  or  waiv^e  objection  to  an  assignment,  in 
whole  or  in  part,  of  a  contract,  by  the  contractor,  so  as  to  admit  the 
assignee  to  perform  the  service.^  XXXI,  436,  Juns^  1871;  XXXVIl, 
13,  May,  1875, 

898.  Where  a  contract  has  been  once  formally  entered  into  with  a  cer- 
tain party,  for  the  officer  representing  the  United  States  to  assume  to 
admit  additional  parties  into  the  agreement  and  undertaking  (thus  in 
fact  consenting  to  a  transfer  by  the  contractor  of  an  interest  in  the 
contract)  would  be  wholly  unauthorized.     XXXVI,  463,  May,  1875. 

899.  A  mere  power  of  attorney  given  by  a  contractor  to  another 
person  authorizing  him  to  receive  for  the  contractor  moneys  coming 
due  under  the  contract,  cannot  of  course  operate  as  a  transfer  of  an 
interest  therein;  but  where,  by  a  written  agreement  between  a  con- 
tractor and  another  party,  the  latter  was  empowered  to  receive  the  pay- 
ments from  the  United  States,  in  consideration  of  which  he  undertook 
to  continue  and  complete  the  work  contracted  for,  hdd  that  such  agree- 
ment was  a  power  coupled  with  an  interest,  and  operated  as  a  transfer 
within  the  meaning  of  Sec.  3737,  Rev.  Sts.*  XXVIII,  346,  January^ 
1869. 

900.  Under  Sec.  3737,  Rev.  Sts.,  the  assignment  of  a  contract  does 
not  render  it  absolutely  void,  but  voidable  at  the  option  of  the  United 

^  That  an  a^signmeDt  of  a  contract  transfers  no  legal  claim  or  right  of  aotion  to  the 
assignee,  and  that  a  contract  when  assigned  is  no  longer  binding  upon  the  United 
States,  see  Wheeler  r.  United  States,  5  Ct.  Cls.,  504;  Wanless  v.  United  States,  6  td., 
123;  Gill  r.  United  States,  7  id.,  522;  McCord  v.  Uniteil  States.  9  tV/.,  155;  Francis  r. 
United  States,  11  id.,  a38;  10  Opins.  At.  Gen.,  523.  But  it  has  been  held  by  the 
Attorney  General  that  the  statute  on  the  subject  (Sec.  3737,  Rev.  Sts.)  is  intended 
simply  for  the  benefit  and  protection  of  the  United  States,  which,  therefore,  is  not 
compelle<l  to  avail  itself  of  a  transfer  by  the  contractor  to  annul  the  contract,  bat 
may  recognize  the  same  and  accept  and  pay  the  assignee.  **Were  it  to  be  held,'* 
observes  the  Attorney  General,  "that  a  transfer  of  an  interest  would  absolutely  avoid 
the  contract,  it  woula  enable  any  party  making  a  contract  with  the  United  States  to 
avoid  it  bv  simply  transferring  an  mterest  therein,  which  is  a  construction  manifestly 
hiadmissifcle."  Opinion  in  the  case  of  the  '*  Fifteen  jjer  cent,  contracts,'*  (15  Opins., 
235.)  And  similarly  held  by  the  same  authority  in  a  later  opinion  (16  Opins., 
277)  that  while  the  United  States  may  avail  itself  of  an  assignment  to  declare  the 
contract  annulled,  it  is  not  rec|uired  to  do  so,  but,  if  deemed  to  be  for  its  interert, 
may  recognize  the  assignee.  But  it  is  clear  that  an  officer  of  the  arm^  could  not 
properly  assume  to  treat  an  assignment  of  a  contract  (or  interest  therem)  as  valid, 
without  the  authority  and  direction  of  the  Secretary  of  War.  That  for  a  mail  con- 
tractor to  contract  with  another  person  to  transport  the  mail  for  him,  and  as  his 
servant  or  employee,  was  not  an  assignment  of  his  contract  with  the  United  States, 
was  held  in  the  recent  case  of  Frye  r.  Burdick,  67  Maine,  408. 

^  That  a  power  coupled  with  an  mterest  is  irrevocable,  see  Hunt  r.  &mis  d  at,  2 
Mason,  244;  Wheeler  r.  Knaggs,  8  Hammond,  169;  McDonalds.  Admr.  of  Black,  20 
Ohio,  isr>:  7  Opins.  At.  Gen.,  35. 
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States.^  Where  the  Government  ac'cepts  from  the  assignee  work  or 
materials  under  the  contract,  or  permits  a  part  performance,  it  ratifies 
the  assignment.*  16.  1,  Ajn^U,  1887:  Card  21)83,  Frhr^iary,  1897. 
Where  the  War  Department  assented  to  the  transfer  of  a  contract  for 
the  manufacture  of  ordnance  from  one  iron  works  to  another  and 
accepted  deliveries  from  the  latter,  held  that  the  contnu^t  remained  in 
full  force.     16,  1,  supra. 

901.  The  expression  in  a  contnu^t  that  the  contractor  agrees  **for 

heirs,  executors  and  administrators''  is  not  essential.     The 

personal  representatives  of  a  deceased  contractor  are  entitled  to  carry 
out  his  contracts,  and  the  estate,  both  i)ersonal  and  real,  of  such  con- 
trat'tor  is  liable  for  his  debts  and  contracts  independently  of  the  pro- 
viiiiony  of.  the  contracts.  The  provision  that  the  tninsfer  of  the 
contract  or  anv  interest  themn  **  shall  cause  the  annulment  of  the 
contract  so  far  as  the  United  States  is  concerned,"  Inking  the  words  of 
tLe  statute  (Sec.  3737,  Rev.  Sts.),  may  prop<»rly  l)e  incorporated  in 
the  contract,  but  it  would  be  l)etter  to  sulistitute  therefor  the  provi- 
**ion  that  "  in  case  of  such  transfer  the  United  States  mav  refuse  to 
carry  out  this  contract  either  with  the  transferor  or  the  transferee," 
^more  clearly  expressing  what  is  intended  by  the  statute  as  construed 
bv  the  courts.     Card  2878,  January,  1897, 

90S.  An  assignment,  to  have  the  effect  of  invalidating  a  contract, 
^eed  not  be  express;  nor  need  it  )>c  technical,  formal,  or  written.* 
Xtmay  be  evidenced  by  the  various  facts  or  circumstances  illustrating 
^e  relations  and  intention  of  the  parties.     62,  211,  Xorrinhei\  1893. 

903.  It  has  been  held  by  the  SupnMue  Court  *  that  Si»c.  3477,  Rev. 

Sta.,  which  prohibits  or  makes  null  and  void  all  transf(»rs  and  assign - 

Clients  of  claims  against  the  Government  does  not  apply  to  involun- 

ttr}'  assignments  in  bankruptcy  or  even  to  voluntary  assignments  for 

the  benefit  of  creditors  and  the  reasoning  applit^^^  with  ccjual  force  to 

Sec.  3737,  Rev.  Sts.*     So  h^hl  that  an  assignnu^nt  for  the  })enotit  of 

its  creditors  by  the  company  under  contract  with  th<'  United  States  to 

Wild  the  Memorial  Hall  at  West  Point,  N.  Y.,  was  not  void  under 

S?c.  3737,  Rev.  Sts.     Card  2828,  Ihrnnhri\  1890.     Further  //r///  that 

where  there  had  l>een  an  assignment  for  the  l>enetit  of  creditors,  pay- 

Q)ent8  due  or  becoming  due  on  the  contract  should  be  made  to  the  duly 

appointed  assignee  and  could  not  legally  lie  mad<'  to  the  assignors,  and 


lb 


See  IdOpiiu*.  At.  CTen.,  236;  16  iV/.,  277;  IS  (V/.,  HH-,  alno  FrHiicis  /.  rnit*^!  States,  11 


Ct  Cls.,  638;  2  Comp.  Dec.,  49;  4  nl.,  43;  «  .V/.,  SS. 
*See  Wheeler  r.  U.  S.,  6  i 


Ct.  Cl8.,  504;  2  (\>inp.  THm-.,  49. 
•Francw  r.  U.  S.,  11  a.  CIb.,  6.S8. 
♦Erwin  r.  U.  8.,  97  U.  8.,  392,  and  (MMMlnmii  /.  Ni})hi(k,  lOL*  »V/.,  5r>(}. 
* 2  Comp.  Dec.,  49. 
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that  par.  1,  Circ.  13,  A.  G.  O.,  1895,  did  not  apply  to  such  an  assign- 
ment.*    Card  2052,  February,  1806. 

9M.  Sec.  3737,  Rev.  Sts.,  does  not  apply  to  an  assignment  by  opera- 
tion of  law.  Thus  where  a  party  died  pending  the  execution  of  a  con- 
tract by  him  with  the  United  States,  held  that  his  executors  could 
legally  be  permitted  to  complete  the  contract  after  filing  a  certificate 
from  the  proper  court  of  their  appointment,  but  for  them  to  assign 
the  contract  to  others  would  be  a  violation  of  its  terms  and  also  of 
Sec.  3737,  Rev.  Sts.  Card  5849,  February,  1899.  And  where  a  bidder 
died  before  the  contract  was  entered  into,  hdd  that  the  contract  and 
bond  should  be  in  the  names  of  the  executors  of  his  estate  as  such 
executors.     Card  8403,  3fay,  1900. 

906.  The  assignee  of  a  party  entering  into  a  contract  with  the  United 
States  should  sign  the  same  as  assignee,  or  if  signed  for  him  by  an 
agent,  the  authority,  in  writing  (under  seal  if  the  contract  be  tinder 
seal)  of  such  agent  should  accompany  the  contract.  Card  2446,  July, 
1896. 

906.  A  receiver  duly  appointed  for  a  company  having  a  contract  with 
the  United  States  may  be  permitted  to  execute  the  contract,  payments 
being  made  to  the  receiver  on  receipts  signed  by  him.  Such  action  would 
not  amount  to  an  assignment  of  a  contract  prohibited  by  Sec.  3737,  Rev. 
Sts.  This  section  applies  to  voluntary  transfers  and  not  to  such  as  are 
made  under  judicial  proceedings.  The  receiver  is  an  officer  of  the  court 
which  appointed  him,  acts  under  its  orders,  is  appointed  on  behalf  of 
all  parties  interested,  and  stands  in  the  plac^e  of  the  company.  And 
after  his  appointment  the  company  can  exercise  no  acts  with  refer- 
ence to  its  property  and  contracts,  such  matters  being  in  the  hands  of 
the  receiver.     Card  7508,  January,  1900;  9247,  N(yvemher,  1900. 

907.  It  is  a  general  principle  that  after  a  government  contract  has 
l>eon  once  duly  consummated,  the  same  cannot  legally  be  modified  as 
to  any  of  its  material  stipulations  by  the  consent  of  the  immediate 
parties.*    To  agree  to  such  a  modification  is  in  effect  to  make  a  new 

'  CVjiicurnnl  in  by  tlie  Comptroller  of  the  Treasury  under  date  of  Feb.  20,  1896. 

* "  Tiie  iM)wer  vested  in  the  head  of  an  executive  department  to  make  contivcts  for 
work  or  niaterialn  does  not  imply  the  power  to  rescind  or  alter  such  contracts  when 
ma^ie.*'  9  Opiiis.  At.  (ien.,  80.  "Tne  authority  to  make  a  contract  implies  no 
authority  to  change  it  after  it  i»  made."  Id.,  104.  **  When  the  contract  is  closed, 
the  jrenerai  rule  is  that  it  must  l)e  executed  without  change  of  terms.  ♦  ♦  ♦  The 
terms  of  contracts  made  by  government  officers  are  not  in  general  subject  to  change 
at  the  will  of  either  i)arty,"or  of  both  parties.  If  they  were,  every  legal  guard  agaiiut 
fraud  and  favoritism  in 'making  contracts  could  be  easily  evaded."     10  uf..  476,  480. 

The  later  authorities,  however,  api)ear  to  favor  the  exercise,  by  the  head  of  a 
I>«'I>artment,  of  a  discretion  to  consent  to  modifications  in  the  course  of  the  execution 
of  publi<;  c()ntra<*ts,  where  such  modifications  (not  l)eing  in  contravention  of  law) 
are  found  to  l>e  for  the  public  interest,  and  are  not  of  such  a  character  as  to  operate 
Xa)  the  jMH.'uniary  disadvantage  of  the  United  States.  See  United  Statee  r.  Corliss 
Ream-Eng.  Co.,'  1  Otto,  321;  15  Opins.  At.  Gen.,  481;  21  id.,  207;  2  Comp.  Dec, 
182;  ;{  /^/.,  54;  4  Id.,  38;  5  id.,  83;  7  id.,  92. 
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contract.  Thus  where  a  contract  had  been  duly  made  and  executed  for 
the  furnishing  of  a  c^ertain  specified  quantity  of  military  stores,  held 
that  an  agreement  subsequently  entered  into  l)etween  the  contractor 
and  the  officer  representing  the  United  States,  that  the  fonner  should 
deliver  and  the  latter  receive,  under  the  contract,  a  certain  additional 
quantity  of  the  same  stores,  wjis  not  merely  a  modification  of  the  exist- 
ing contract,  but  was  in  fact  the  making  of  a  new  contract,  and  this 
without  a  compliance  with  the  formalities  required  by  statute.  And 
advised  that  the  stipulation  thus  agreed  to  (])ut  not  in  fact  carried 
into  effect)  be  rescinded  as  unauthorized  and  in  contravention  of  law. 
XLI,  182,  April,  1878. 

908.  Of  course  no  new  term  or  condition  can  l>e  ingrafted  upon  a 
contract  bv  the  United  States  without  the  assent  of  the  contractor. 
29,  324,  Jan^uiry^  1889.  Material  changes  made  in  a  contnu*t  not 
^tipulaiting  for  the  same,  by  supplemental  contract  or  other^'ist\  will 
operate  in  law  to  discharge  the  sureties  on  the  contractor's  bond  unless 
they  formally  assent  to  the  same,  whether  such  change  or  changes  be 
prejudicial  to  them  or  the  reverse.*  30,  110,  Fel^ruary^  1889;  66,  365, 
'Septemher^  1892.  But  where,  in  the  course  of  the  execution  of  a 
^^ontract  for  the  dredging  of  a  river,  there  was  developed  certain 
^ork  requiring  to  be  done,  which  was  not  embraced  in  the  work  con- 
^iiu?ted  for  but  was  quite  new  and  distinct,  ?v2,  the  removal  of  a  bar 
formed  in  the  river  after  the  work  under  the  contract  had  commenced — 
hdd  that  the  same  could  not  be  included  by  consent  in  the  existing 
<^ntract,  or  covered  by  a  supplemental  contract  entered  into,  without 
^vertising,  with  the  same  contractor,  though  such  course  might  l>e 
^ore  advantageous  to  the  United  SUites,  l)ut  that  the  law  must  be 
implied  with  by  a  new  advertisement  for  proposals  followed  by  a 
separate  formal  contract.     47,  257,  May,  L'<91, 

909.  Where  a  contract  stipulates  for  a  modification  of  its  terms,  l)y 
<x»asent  of  parties,  to  be  set  forth  in  a  supplemental  contract,  such 
supplemental  contract  must  be  confined  to  modification  merely  of  the 
specific  undertaking  which  is  the  subject  of  the  original  contnict.  A 
Modification  which  introduces  any  new  matter  not  originally  con- 
tracted for — as  different  and  distinct  work  to  be  done  or  service  to 
l^e  performed — is  a  new  and  independent  contract  made  without  adver- 
ting for  bids,  and  not  legitimate.*     So  h(ld  that   a   <»ontract    for 

\8€e  U.  S.  Glaes  Co.  r.  W.  Va.  Flint  Bottle  Co.,  81  Fe<l.  Hop.,  <»<m.  wlicrt'  x\w  r..urt, 
while  holding  that  the  alteration  in  ({uestion  waw  material,  alw)  held  that  an  ninnn- 
ffnnl  alteration  by  the  parties  to  a  contnu*t  would  discharge  the  Huretien,  if  made 
without  their  consent. 

'Jo  an  opinion  dated  Augimt  13,  1895  (21  OjanH.,  207),  the  Acting'  Attorney  (ivu- 

tral  held  tnat  a  modification  of  a  contract,  "where  the  inten'st^  of  the  (iuvernment 

frill  not  be  prejudiced  or  any  Htatutory  provision  violated  thereby,"  may  \)v  made, 

although  it  mav  be  a  departure  from  the  a<lvertiHement  for  projM^sals,  eitiii^r  V.  S.  r. 

CorUae  Steam  fingine  Co.,  91  U.  S..  321,  and  Ferrin  v.  V.  S.,  28  Ct.  (Is.,  :W2;  that  a 
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dred^ng  in  North  River  and  at  North  River  Bar,  North  Carolina, 
could  not  legally  be  modified  by  a  supplemental  contract  substituting 
dredging  in  Currituck  Sound,  a  quite  different  locality.  64,  344, 
April,  18H. 

910.  Where  an  extension  is  authorized  by  the  terms  of  a  contract, 
the  same — in  a  just  case  and  where  not  pecuniarily  disadvantageous 
or  otherwise  prejudicial  to  the  public  interests — may  be  granted  in  the 
di^Krretion  of  the  Secretary  of  War.  In  an  instance  of  a  contract  for 
the  erection  of  officers'  quarters  at  a  military  post,  where  an  exten- 
sion of  time,  applied  for,  appeared  to  be  equitable,  recommended^  that 
it  1k5  granted  with  the  condition  that  the  United  States  waived  no 
rights  which  might  accrue  under  the  contract  by  reason  of  the  non- 
performance within  the  period  originally  stipulated.  L,  519,  Jnly^ 
IHHfL 

911.  Similarly  held  where  the  contract  provided  for  the  construc- 
tion of  the  Barnes  Landing  Levee,  and  the  Warfield  Point  Levee, 
MisHissippi,  and  it  was  proposed  to  enter  into  a  supplementary  con- 
tract for  the  erection  of  40,000  cubic  yards  at  Ingomar,  Mississippi, 
instead  of  at  Barnes  Landing  as  already  provided  in  the  original  con- 
tract, but  remarked  that  if  the  work  at  Barnes  Landing  was  not  neces- 
sary as  stated,  so  much  of  the  original  contract  as  provides  for  it  may 
with  the  consent  of  the  contractor  and  his  sureties  be  annulled;  or  if 
the  contractor  will  not  consent  to  this  action  he  may  be  notified  that 
the  work  will  not  be  done;  and  the  United  States  would  in  that  event 
Ik*  liable  only  for  the  damage  he  sustained  in  not  being  permitted  to 
complete  his  contract.  Card  475,  October,,  1891^,  So,  where  a  contract 
for  dredging  had  been  made,  and  it  was  subsequently  discovered  that 
dredging  was  necessary  at  a  place  and  of  material  different  from  those 
c^jntr'mplated  in  the  advertisement,  held  that  a  supplemental  contract 
to  cover  such  additional  dredging  would  not  be  a  legal  modification  of 
thi'  original  contract.     Card  1454,  June,  1895. 

912.  Upon  the  authority  of  the  opinion  of  the  Attorney  General 
ihiU*d  Aug.  18,  1895,*  held  that  supplemental  contracts  were  legal  in 
iUit  following  cases:  To  provide  for  an  additional  expenditure  to  cover 
th<^  <'Ohit  of  additional  masonry,  rendered  necessary  by  the  site  of  a 
qiiafti'nnahter  and  commissary  storehouse,  not  shown  on  the  plans  or 
|;ro\  jded  for  in  the  original  contract  for  the  building  of  the  house. 
r'<*i'd  2705,  Orfyjf^er,  1896,     For  additional  excavation  found  necessary 

j/f'/vii-i/yfj  forniirh  iiKj<lification  '*  may  well  be  provided  for  in  every  contract  to  which 
<)>4'  t,i,wi'niun-u\,  in  a  party;  and  that  a  contract  so  modified  is  not  such  a  new  con- 
t#ii/t  ;**  imwt  Uf  prweded  by  an  advertisement  for  proposals  from  bidden.'*  See, 
aUr/y.  t  C^fUiit.  IhH'.,  J573.  The  modification,  however,  must  not  be  praadidal  to  the 
ihUi^rit:  o1  iU*'  Government.  2  Comp.  Dec,  184,  242,  635;  4  id,  39;  7  id,  92. 
'  N'^r  [*r^'A.iA\iiv:  note  to  §  909,  ante. 
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in  the  construction  of  a  cofferdam,  and  piling  foundation  for  a  lock. 
Card  2927,  Fthrnary^  1897.     To  cover  expense  to  contractor  of  main- 
tenance, etc.,  during  suspension  of  river  and  harl>or  work,  directed 
by  the  engineer  oflScer  in  charge  on  account  of  high  water  and  to  pre- 
vent damage  to  the  levee  which  the  driving  of  piles,  etc.,  by  the 
contractor  might  have  caused.     Card  29^7,  Jim«\  1S97,     To  substitute 
in  the  wings  of  a  lock  800  round  piles  60  feet  in  length  for  that  num- 
ber 50  feet  in  length,     /e/.,  July^  1897,     To  provide  for  necessarj' 
^••rock  excavation,''  the  original  contract  providing  for  ^*  common 
excavation  "  only.     Card  5244,  N(/ve7nhe7\  1898. 

913.  A  contract  for  the  construction  of  a  portion  of  a  lock  on  Osage 
River,  Mo.,  was  duly  made,  but  after  the  contract  was  entered  into 
improvements  in  the  Missouri  River  changed  the  point  of  the  junction 
of  that  stream  with  the  Osage  River,  thus  making  it  necessarj^  to 
\ower  the  lower  miter  sill  of  the  lock  about  five  feet.     This  rendered 
the  original  plans  no  longer  applicable.     It  was  proposed  to  buy  out 
the  contractor  and  complete  the  work  without  contract;  this  in  view 
of  the  River  and  Harbor  Act  of  Aug.  11, 18H8,  whi(*h  provides  '^  that  it 
i?hall  be  the  duty  of  the  Secretary  of  War  to  apply  the  money  herein 
and  hereafter  appropriated  for  improvement  of  rivers  and  harboi*s, 
other  than  surveys,  estimates  and  gaugings,  in  carrying  on  the  various 
vorks,  by  contract  or  othei*wise  as  ma}'  }>e  most  economical  and  advan- 
tageous to  the  Government.''     Ile/d,,  therefore,  that  a  supplemental 
contract  providing  1,  for  terminating  the  contract;  2,  for  paying  for 
work  already  done;  3,  for  purchasing  the  plant,  leases,  privileges, 
etc.,  would  be  legal  with  respect  to  terminating  the  original  contract 
and  paying  for  work  already  done,  and  also  legal  with  respiH-t  to  the 
purchase  of  the  plant,  etc.,  if  the  practice  under  the  statute  cited,  of 
extending  it  to  purchases  of  supplies,  etc.,  used  in  "'carrying  on  river 
and  harbor  works, '"*  be  accepted  as  correct.     Card  2275,  J/<^y,  1896\ 
914.  A  contract  was  made  for  the  earth  work  construction  of  *'niile 
24,"  Illinois  and  Mississippi  Canal.     At  the  time  the  specifications  of 
the  contract  were  prepared  it^wiis  assumed  that  the  work  could  be 
done  by  building  part  of  the  embankment  with  the  clay  and  gravel 
from  the  high  grounds  at  the  cast  and  west  ends  of  the  mile  in  ques- 
tion, this  method  appearing  to  be  p«M*fectly  feasible  and  practicable 
from  the  test  borings  which  had  })een  made.     The  latter  were,  however, 
niade  in  verv  drv  weather.     Duriniif  the  rainv  season  which  followed 
further  examination  developed  that  the  mih*  for  two  thirds  of  its  extent 
wa*^  a  peat  bog  of  great  depth.     The  construction  outlined  in  the  speci- 
fication could  not  be  successfully  executed  except  by  excavatintj^  this 
peat  from  the  greater  part  of  the  mile  and  then  making  the  slopes  and 
bottom   of   good   water-tight  clay  and   gnivel   whicli   could   not   be 
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obtained  on*  the  mile.  The  changed  conditions  rendered  it  desirable 
that  the  Government  should  not  enforce  the  construction  outlined  in 
the  specifications,  and  induced  the  contractors  to  ask  that  the  contract 
be  annulled  without  prejudice  to  them.  Ileld^  that  there  was  no 
legal  objection  to  a  supplemental  contract  annulling  the  original  con- 
tract as  indicated.     Card  6195,  Decemher^  1898. 

916.  A  contract  was  made  for  the  construction  at  Fort  Hancock, 
N.  J.,  of  thirty  two  buildings  and  one  double  bake  oven  at  a  stated 
price  for  each  building,  etc.,  the  prices  aggregating  a  stated  amount. 
The  contract  provided  that  the  payments  should  be  made  at  such  times 
and  in  such  amounts  as  the  officer  in  charge  of  the  work  should  elect, 
based  upon  estimates  to  be  made  by  him  of  completed  work,  and  that 
twenty  per  centum  of  each  payment  should  be  retained  until  the  final 
completion  and  acceptance  by  the  Government  of  all  the  work  under 
contract.  After  several  of  the  buildings  had  been  completed  the  Gov- 
ernment occupied  and  continued  to  use  them.  On  the  questions 
whether  the  price  for  each  building  as  itemized  in  the  contract  could 
legally  be  paid  in  full  as  soon  as  the  building  was  completed,  and  as  to 
the  effect  which  the  occupation  of  the  buildings  by  the  Government 
before  final  and  full  payment  would  h^ve  upon  the  responsibility  of 
the  contractor  for  the  care  of  such  buildings,  dchised^  1,  that  if  it  were 
desirable  to  make  payment  in  full  for  each  building  when  completed, 
a  supplementary  contract  be  made,  with  the  consent  of  the  surety,  pro- 
viding for  such  payments;  and  2,  that  the  unexplained  occupancy  by 
the  Government  of  the  buildings  would  probably  amount  to  an  accept- 
ance of  them  and  thus  relieve  the  conti'actor  of  responsibility  there- 
for.    Card  4825,  Augmt,  1898, 

916.  Where  the  progress  of  a  contractor  in  the  performance  of 
important  work,  contracted  to  be  done  by  him  in  connection  with  the 
improvement  of  the  Savannah  River,  was  quite  unsatisfactory^  and 
th<»  alternative  under  the  terms  of  the  contract  appeared  to  be  either 
the  absolute  annulment  of  the  contract  by  the  United  States,  or  the 
Hupplciiioiiting  of  the  operations  of  the  contractor  by  work  carried  on 
by  the  engineer  department  of  the  army,  the  contractor  paying  the 
extra  <*x[H'nse  if  a.ny—/tdd  that  a  supplementary  contract  made  with 
him  to  the  effect  that  the  engineer  officer  in  charge  of  the  impix)ve- 
mt*ni  ^hould  render  him  aid  in  the  performance  of  the  work,  charging 
U)  hini  the  actual  cost  of  such  aid  and  deducting  it  from  the  payment 
V)  Ix*  nmd<*  him  under  the  contract,  was  without  legal  objection.  68, 
451.  l>HU'n,hr,\  AS'.9.y. 

917.  While  the  Secretary  of  War  is  without  jurisdiction  to  adjust 
and  |>ay  unli(|uidated  damages  for  an  alleged  breach  of  a  contract  by 
th<'  G<n'«'rnment,  he  may,  where  it  would  })e  to  the  piMtc  interest  to 
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do  so,  discontinue  a  contract  between  the  United  States  and  another 
party  and  relieve  both  parties)  from  ail  obligations  under  the  same  for 
a  consideration,  by  entering  into  a  supplemental  contract  for  that  pur- 
pose, which  would  be  binding  on  the  Ignited  States.*  Card  8969, 
^pnl,  1898. 

918.  A  debt  due  to  the  United  States  is  public  property  and  cannot 
be  surrendered  or  its  payment  waived  by  an  executive  officer  in  the 
aljsence  of  authority  from  Congress.     So  Juld  that  the  Secretary  of 
War  was  not  empowered  to  release  a  contnu^tor  from  a  pecuniary  lia- 
bility incurred  by  him  for  a  delay  or  other  neglect  in  duly  performing 
his  contract,  and  expressly  defined  and  agreed  upon  therein  as  **li(iui- 
dated  damages"*  (XXXVII,  44*2,  March,  1870;  XXXIX,  841,  iJccein^ 
her,  1877)\  or  to  allow  a  contractor,  in  settlement,  after  a  failure  fully 
to  perform  his  contract,  a  certain  percenUujp  of  payments,  stipulated 
in  the  contract  to  be  withheld  from  him  in  the  event  of  such  failure 
(XXVIII,  346,  605,  January  and  May,  1809;  XXXI,  98,  I)te<>wher, 
lS70;XXXyn,Ul,Jtarc/i,1876;  XXXIX,  Ul,  iJect^ihcr,  1877);  or 
to  omit  to  charge  a  contractor  with  the  differenct'  l)etween  the  contmct 
price  and  the  price  which  the  Government  was  obliged  to  pay  in  sup- 
plying by  purchase  in  the  market  articles  failed  to  l)e  furnished  ac<*ord- 
ing  to  the  contract,  where  it  was  expressly  stipulated  in  the  contract 
that  the  amount  of  such  difference  should  be  charged  against  the  con- 
tractor.   XXXn,  6,  May.  1871;  XXXVII,  487,  March,  1876.     And 
Wrfthat  the  fact  that  the  failure  of  the  contractor  was  due  not  to  his 
fault,  but  to  hardship  or  misfortune,  could  not  add  to  the  authority  of 
the  Secretary  of  War  in  the  matter.'    XXXVII,  487,  sujrra. 

But  where  the  contract  docs  not  stiite  whether  the  sums  to  be  forfeited 
are  to  be  regarded  as  penalties  or  as  li(iuidated  damages,  and  where 
the  actual  damages  are  capable  of  ascertainment,  the  forfeiture  may  be 
treated  as  a  penalty  from  which  to  indemnify  the  United  States  for  the 
actual  damages  if  any,  and  the  exc(»ss  over  such  actual  damages  may 
be  remitted.*  Cards  G52,  June,  1805;  li»t>U,  May.  1896;  (5407,  May, 
1899;  66S4,  July,  1899, 

^U.S.r.CorlisH  Engine  Co.,  91  r.S.,.S21.    Satterloe  r.  ['.  S.,  80  Ct.  Cls.,  31;  :^  Conip. 
Dec.,  54;  6i(/.,953. 

'Where  a  contract  is  to  betreate<l  a*«Htipiilatinjj  f<)rli<]ui(late(l(lamajfeH,  the  amount 
of  8uch  damagen  cannot  Ihj  remitte<i.     21  Oninn.  At.  Cien.,28;  3C  onip.  Dec,  2H2;  5 
"/.,  315,  597;  6  iV/.,  748.     But  whert»  it  provi<t<»><  for  a  i>t»nalty,  only  at'tual  <laina>:€»8 
can  be  withheld.     2  Com  p.  Dec.  579;  4  «r/.,217.     Ah  to  whethor  thi*  proviHJoiiH  of  a 
<X)ntract  should  be  treated  as  stipulating  for  a.i)enalty  or  for  liiniidated  damag(*s,  see 
34  Ct.  Cle.,  205;  and  3  Comp.  De<'.,  282,  and  authorities  cited.     The  inclination  of  the 
courts  if*  to  treat  a  sum  to  be  withheld  under  the  provisiouH  (►!  a  contract  hh  a  pen- 
alty, from  which  actual  damages  only  can  l)i»  de<hicted;  but  where  the  amount  with- 
he/d  is  reasonable,  and  the  actual  damages  are  incai^able  or  ditticult  of  exact  ancer- 
tainment,  a  stipulation  for  liquidated  damages  will  be  sustained  as  ifuch.   34  Ct.  Cl^., 
205;  3  Comp.  Dec.,  282;  4  id.,  217. 
*See  2  Opins.  At.  (ien.,  481;  9  iV/.,  81. 
*4  Comp.  Dec.,  217;  21  Opins.  At.  Gen.,  28. 
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919.  The  reson'cd  ton  per  cent  is  a  penalty  intended  to  secure  the 
United  States  against  any  damage  resulting  from  a  failure  to  perform 
the  contract.  The  (fovernment  is  not  entitled  to  retain  more  than  the 
amount  of  the  actual  damage.*  L,  361,  Jnne^  1886,  Where,  though 
not  a  roniplete  execution,  there  was  yet  a  substantial  performance,  the 
contract  not  having  lx»en  legally  annulled  by  reason  of  a  failure  to  give 
the  notice  of  annulment  stipulated  for,  A^^  that  the  percentage  should 
not  l>e  reserved  but  paid  to  the  contractor.     34,  232,  August^  1889. 

920.  Where  a  contractor,  in  the  event  of  non -performance,  was  to  be 
'-charged'"  the  sum  of  $1(XX)  as  a  ''penalty,'^  to  be  deducted  from  the 
moneys  due  him  under  the  contract,  it  was  /ield  that  this  amount  wa» 
not  lii]uidated  damages,  but  penalty  as  descril>ed,  and,  inasmuch  as 
(in  the  i>articular  case)  there  was  in  fact  no  damage,  was  not  pro[)erly 
to  l>e  charged  against  the  contractor  on  settlement'  42,  328,  August^ 
1890. 

921.  The  contract  for  the  construction  of  the  Gymnasium  at  the 
Military  Academy  stipulated  for  the  payment  of  an  entire  sum  for 
the  whole  work,  less  a  deduction  of  $25  per  day  for  the  days  during 
which  the  completion  might  be  delayed  beyond  a  certain  specified 
date.  The  building  not  having  been  completed  at  such  date,  heldihai 
the  Secretary-  of  War  was  not  empowered  to  waive  any  part  of  the 
forfeiture,  the  same  being  liquidated  damages,  not  penalty.'  62,  35S, 
418,  X(n'emlMr,1893. 

922.  Where  contracts  for  buildings  at  the  Soldiers'  Home  provided 
for  the  completion  of  the  buildings  on  certain  dates  and  stipulated 
for  the  deduction  of  $25  per  day  as  liquidated  damages  for  each  day 
thereafter  until  the  buildings  should  be  completed,  held  that  as  the 
contracts  clearly  stipulated  for  liquidated  damages,  and  as  the  amount 
was  reasonable  and  the  probable  loss  to  the  United  States  was  difficult 
of  ascertainment,  such  amounts  were  to  be  treated  as  liquidated 
damages,  and  the  Ik)ard  of  Commissioners  of  the  Home  had  no 
authority  to  remit  such  damages.  Card  7314,  November^  1899^  March 
and  Ort(pfHf\  lOCKK 


'  r.  S.  r.  Quinn,  IW  V.  S.,  m\  15  Opinn.  At.  Gen.,  418. 

^Tayloe  «.  Saiidifonl,  7  Wheaton.  13;  Taylor  r.  The  Marcella,  1  Woods,  302.    And 
net*  20  ()pinH.  At.  (ren.  ,511. 

*St»e  Texa«*,  «J(:o.  R.  C<».  r.  Runt,  19  Fe<i.  Rt»p.,  239;  Am.  A  Eng.  Ency.  of  Law, 
Irt  e<lition,  vol.  5,  p.  25. 

In  thiH  caj^e,  ho\vt»ver,  Attorney  General  Olney  under  date  of  May  28, 1804  (21 
Oninn.,  28),  held  the  Ktijmlation'to  Ih)  for  a  penalty,  and  remarked  as  follovt: 
*' inasmuch  as  the  forfeiture  or  penalty  incurred  here  was  one  imposed  by  tbs 
contract  between  the  partii*H  and  not  bv  any  act  of  CongresEi,  and  the  work  oontncled 
for  has  all  l)een  fini.^he<l  a<*coniin)i:  to  the  contract  and  no  actual  damage  has  reealled 
to  the  rnittnl  Stat<^,  and  the  pt*nalty  it*  one  from  which,  in  like  cases,  a  oonrtof 
<>(]iiity  would  p:rant  n^lief.  1  am  of  opinion  that  the  Secretary  of  War  has  authority 
to  H'tnit  the  forfeitun*  provideii  for  in  the  contract  and  to  order  payment  of  the 
entire  nuni  withheld  from  the  contractor." 
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9S3.  A  head  of  s  department,  in  tht>  matter  of  the  making  and  execu- 
tion uf  II  ptiblk-  contract,  a<-ts  as  an  agent  of  thn  I'niti'd  Stat«s  and 
cannot  legally  relinquLsh  any  pei-uniari-  right  of  liis  principal.  In  the 
absence  of  expresus  statutory  authority,  an  exccutiro  officer  in  not 
cmpowi-red  to  wlwasi'  an  atM.-ertained  delit  due  to  the  United  States. 
LII.  V.'T.  May,  1887;  67,  12^,  IM-^mher,  1892. 

994.  Where  it  was  covenanted  in  a  contract  that  ten  per  cent  of 
each  (Nirliul  imymcnt  should  ))e  withheld  until  the  completion  of  the 
conlrs>-l.  Md  that  this  reservation  could  not  be  continued  bo  as  to 
apply  (o  [wymeiits  imder  a  second  contract  by  which  the  agreement  of 
the  contract  contatning  the  covenant  was  in  fact  extended.  This  for 
the  reason  tliat  the  second  contract,  though  iin  extension  of  the  first, 
wait  in  law  and  fact  a  m^p  conli-act,  and  could  not  thei-efore  be  affected 
by  a  condition  expressly  limited  in  its  ojjeration  to  the  life  of  a 
prp%-iou»   contract  which    had    been    fuily   completed.      XLI,   625, 

9SS.  Extra  work  performed  under  a  contract  not  in  terms  contem- 
pbling  i-iich  work,  or  providing  aa  to  the  price  or  rate  t<i  l«e  paid 
far  it,  must  Ik-  considered  as  having  l)een  voluntarily  rendered  under 
theixintracL'     63, 1«U,  .l,t,„tnry,  ISOi. 

9M.  Tlie  Si'cn'tarj'  of  War.  in  the  absence  of  authority  froni  Con- 
gmM,  It  not  empowered,  whatever  Ix-  the  inerit"  of  the  case,  to  release 
a  ixmlrnclor  from  the  due  i»erfonuanco  of  his  contract.'  or  to  relieve 
or  cuiniieMKate  him  on  aci,\iunt  of  losses  suffeii'd  by  him  in  fullilling  or 
attrmpting  to  fulfill  his  contract,  where  there  has  been  no  breai-h  on 
Ih*  i«rt  of  the  I'nited  States.'  In  such  »  case  Congrej*a  alone  can  grant 
ftJicf.  XXX^'II,  4*1.  Mm't-I,.  JsrC;  62,  HHT,  .Vwwwirr,  JHOJ;  Card 
SHOd.  J«t>.;  JK'JG. 

nt.  'ill*  Secretary  of  War  is  not  authorized  to  releast^t  a  contnietor 
tniat  bis  ■■<mtract,  on  the  ground  that  he  has  encountered  unexpect*^^ 
lUfieulty  in  completing  it,  or  (lial  its  execution  will  involve  a  material 
peruuian'  loss.     He  can  not  relieve  a  contratrtor  from  a  )jad  bargain.* 


wbnv  tli«  eitm  w 


r  material*  arv  ordorcid  or  cijntrBcUsl  tor 


tir  Attoniey-iJimprtl  in  15  Opiua.,  481. 

■  ),.  ...  .......;....  „.i,i-,_^,]  1,)  thn  Svi>n'Ury  o(  War,  in  rwaril  t"  an  auplii 

irii-'  '   (   r  worL  ou  tl]«  Wuitiinirtuu  Aau«diicl,  Atty.  <W 

'>(■..  iiiIIi'Wb:  — "Tie  luiw  wyH  ltd  ia  lining  the  work  at  a 

•A.'  I    I'iiher  t»  kIvii  him  b  Uroer  ciinpenaalion  than  he  hnnniiieil 

lu..     -  I (roiu  tlie f-jutnut.     \'<,u  ' -.- -     .      ...    _    . 

Ifcw  il.irifii.     Y'iri  I'uriiiot  nliwilvti  him  (rtini  liia  n     „ 

W  diM>  ll,  TtNt  i«innt  anthnrixe  liini  t<>  Iw  poiil  for  it  at  hi^ht- r  i> 

Inwl  aliiMtaMa  (or.  *  *  *  In  nhurt  y>tii  have  no  jHiwi^r  to  rvlieve  Iiiiii  fruiii  the 
hMtMiip  he  oMnjitaiiu  of,  (-ithi-T  by  ftivinj;  hiin  (Unuwr*.  by  n-ldamnK  him  fmm  hie 
t««BM  matiart.  nt  by  tiiaking  a'ndW  ono.  *  *  *  If  the  oontrwtor  igiiilH  the 
«art,  'f  otherwlw  vlolal**  Ihu  covenants  he  ba«  niaile  wiili  the  tiov^ruinent,  he 
tooM  liu  au  Ml  bu  own  iieril  ami  that  uf  hi*  cuitftiiv." 

•a  f^in*  At.  Gon.,  ixS;  9  id..  80;  16  id..  Ml;  17  i./.,  370. 
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L,  76,  Fefymary,  1886;  67, 122,  Dectmber,  189^2;  eS,  27,  December.  189S, 
Card  2509,  Sej/temher,  1896.  A  contractor,  l)ecau8e  he  is  losing  money 
cannot  be  allowed  to  l>e  released  upon  a  new  man  being  substitatei 
who  will  undertake  the  contract  at  the  same  rate.     L,  76,  ante. 

928.  A  supplemental  contract  releasing  a  contractor  from  a  contn0 
for  dredging  a  channel,  because  to  insist  upon  its  completion  as  ^greec 
would  be  a  hardship* — the  supplemental  contract  stipulating  that  th 
contrac'tor  should  be  paid  for  the  work  actually  performed  provide 
he  first  remove  his  plant  from  the  channel — hdd  unauthorized  an 
void.     63,  28,  Decemhfr,  1893. 

929.  The  Secretarv  of  War  is  not  authorized  to  release  a  contracto 
from  the  execution  of  his  contract,  unless,  b\'  action  of  the  elements  o 
other  overpowering  cause,  performance  is  rendered  practically  impoffii 
ble.  JTeld  that  a  contract  duly  made  for  the  removing  of  a  wreck  i 
Charleston  harbor,  rendered  diflScult  of  completion  by  stormy  weatkei 
the  action  of  the  tides,  &c.,  could  not  legally  be  allowed  to  be  supei 
seded  by  a  supplemental  contract  for  partially  breaking  up  the  wred 
entered  into  with  the  same  party,  without  advertising,  Ac.  6S,  25( 
Jan  uary^  189^. 

930.  A  contractor  may  be  excused  from  performing  his  contract  whei 
its  execution  has  l)een  rendered  impossible  by  an  actus  Dei.,  or  cans 
which  could  not  possibly  be  attributed  to  himself;'  as  where,  by  r« 
son  of  an  excessive  and  prolonged  drought  and  consequent  failures 
the  grass  crop,  the  completion  of  a  contract  to  deliver  hay  at  a  militu 
post  w*3  rendered  impracticable.  Where  full  performance  is  thus  pn 
vented,  without  fault  of  the  contractor,  he  is  entitled  to  be  paid  ford 
deliveries  actually  made.     32,  444,  May,  1889;  66,  259,  October,  m 

931.  But  where  a  contractor,  expressly  and  without  condition  i 
reser^'ation,  engages  to  jx^rform  a  specific  work  or  senice,  he  is  boai 
by  his  contract,  although  its  execution  pn)ve  to  be  beyond  his  powi 
if  within  the  scoj^e  of  private  exertion  to  accomplish.  As  where  01 
contracted  to  remove  the  lx)iler  of  a  steamer  wrecked  in  Chesapeil 
Bay,  but.  after  extended  search,  was  unable  to  find  it — h^J  that  1 
could  not  legally  be  piid  the  amount  stipidated  in  the  contract*  1 
330,  Jfirrh.  ISfH). 

932.  A  coiitmct  establishes  rights  l)etween  the  contracting  paitii 
and  an  executive  officer  would  have  no  authority  to  give  away  the  d 
tract  rights  of  the  United  States.  So  held,  where  a  contractor  appB 
to  be  paid  tlir  (litfercnce  In^tween  the  contract  price  and  the  amount  I 

»  SattorKv,  r,  \\  S.,  :U)  (^t.  Cls.,  81. 

*  2  l*an«<>iiH  <iii  C'ontnu'ts  <>"-:  1  Wharton  on  Contraetf^  §  314. 
^<«o  1  Hinhop  on  Contmcts.  §  591;  The  Harriman,  9  Wallace,  161,  172;  Lordl 
U.S..  V\  Walltttv.  17,  L»l\ 
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ictnally  expended  on  the  work,  that  the  Secretary  of  War  could  not 
luthorize  surh  pa\'ment.     Card  2402,  Jf(ut\  1S96. 

933.  Where  a  contnu't  is  not  ambitious  or  t(»i*hni«illy  olx^nire,  parol 
evidence  \^  not  adniisnihle  to  entablish  a  new  teini  or  add  an  under- 
landing  at  variance  with  its  written  ntipulations.*  Thus  where,  prior 
:o  the  execution  of  a  contract,  the  oflScer  ai^ting  for  the  United  States 
idvised  the  c*ontractor  that  it  would  be  necessary  to  deduct  from  the 
vhole  amount  to  be  paid  him  certain  sums  which  would  be  re(|uired 
to  l)e  disbursed  by  the  Government  for  certain  cleric»al  work  and  the 
employment  of  certain  assistants,  but  failed  to  insert  in  the  contract 
any  stipulation  for  such  deduction — hald  that  the  written  contrac^t  rep- 
lesented  the  consummation  of  all  previous  negotiations  and  the  final 
let  of  the  parties,  and  that  the  United  States  was  estopped  from  setting 
up,  by  parol  evidence,  the  existence  of  an  understanding  that  such 
deduction  should  be  made.     L,  488,  Juhj,  l>iS6. 

B31  Where,  after  a  contract  for  quartermaster  stores  had  l)een  duly 
sobscribed  and  entered  into  bv  and  between  the  lowest  bidder  and  the 
proper  official  representative  of  the  (Jovernment,  it  was  ascertained 
that  the  former  had  failed  fully  to  i)erfonn  a  certain  contract  some- 
tiiiie  previoush' made  between  himself  and  the  United  States,  Ittld  that 
this  fact  could  not  authorize  the  Secretarv  of  War  to  cancel  the  con- 
tnu»t  thus  formally  executed  and  enter  into  a  new  contract  with  another 
party.     XLI,  258,  Jvne,  187S, 

135.  Where  a  vessel  was  dulv  chartered  from  the  owner  bv  the 
Quartermaster  Department,  to  carry  coal  from  Philadelphia  to  Key 
West  at  a  certain  freight,  and  while  m  route  was  stop{)ed  at  the  Dela- 
ifire  Breakwater  by  the  military  autliorities,  and  comjH^llcd,  against 
the  protest  of  the  master,  to  discharge*  her  cargo  at  Fort  Monroe, 
Md  that  the  United  States  was  legally  liound  to  pay  to  the  owner  the 
full  freight  to  Key  West  according  to  the  terms  of  the  contnict.  XX, 
«1,  Manh,  ISGG. 

938.  A  breach  of  some  term  of  the  contract,  as,  in  a  case  of  a  con- 
tract  for  supplies  for  the  army,  a  failure  to  deliver  some  of  the  arti- 
de8  at  the  agreed  time,  will  not  ordinarily,  in  tlie  absence  of  an  express 
»venant  to  that  effect,  authorize  the  Secretarv  of  War  to  declan?  the 
XHitract  annulled,  but  will  only  give  the  United  Stat(\s  a  right  of  action 
'ordamages.  An  unreasonable  delay,  however,  to  commeiici*  the  (l(»li v- 
fy  under  such  a  contrac*t,  indicating  an  abandonment  on  the  part  of 
be  eontrac*tor,  will  justify  the  Government  in  treating  the  (^ngiigement 


^Bradley  r.  Packet  Co.,  13  Petere,  8»;  Willanl  r.  Tayhx',  s  Walhuv,  5:)7:  I'artri.i^rt' 
Iiwurance  Co.,  15  iV/.,573;  Maryland  r.  Railroad  Co.,  22  id.,  105;  Korsvthr  r.  Kiin- 

1,  91   U.  S.,  291;  U.  S.  r.  Peck,  10l>  id.  64;  1  (^rcenleaf  Kv.,  §  27:>:  2  Wharton, 

r  of  Contract?,  §  661;  Wald's  Pollock  on  Contracts,  458. 
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as  relinquished,  and  will  release  it  from  the  obligation  to  make  pay- 
ment.    29,  324,  January,  18S9;  34,  261,  August,  1889. 

937.  It  appears  to  be  established  that,  in  settling  with  a  contractor 
under  a  dul}*  executed  contract,  there  may  be  set  off  against  the  amount 
due  to  him  an  amount  due  hy  him  as  liquidated  damages  under  the 
terms  of  another  contract  which  he  has  failed  to  perform.^     But  where 
the  amount  due  from  the  contractor  is  not  liquidated  by  the  con- 
tract, the  Government  can  have  no  right  to  insist  that  a  certain  sum 
fixed  by  itself  as  properly  due  from  the  contractor  shall  be  set  off 
against  the  amount  due  to  him,*    XXXII,  257,  January,  187^,    So 
where  the  Navy  Department  had  supplied  a  construction  company 
(under  contract  with  the  War  Department  at  the  time)  with  fre^h 
water  at  the  cost  of  distilling,  the  amount  aggregating  $431.86,  and 
was  unable  to  collect  the  same,  it  was  held  that  the  amount  stated 
could  be  withheld  from  monies  due  or  to  become  due  the  company 
under  its  contract  with  the  War  Dept.     Card  6841,  August,  1899. 
And  where  a  dredging  company  failed  to  perform  its  contract  with 
the  Navy  Dept.,  Jidd  that  an  amount  sufficient  to  cover  the  loss  to  the 
U.  S.  caused  by  such  failure  might  be  withheld  from  monies  due  the 
companj^  under  its  contract  with  the  War  Dept.  pending  settlement 
with  the  Navy  Dept.  by  judicial  proceedings  or  otherwise.'    Card  8973, 
Septemher  to  N&vemher,  1900. 

938.  Where,  in  the  settlement  of  the  account  of  a  railroad  company 
under  a  contract  for  military  transportation,  there  was  set  off  in  the 
Quaitenmaster  Department  against  the  amount  due  the  sum  of  certain 
amounts  regularly  and  voluntarih-  paid  by  the  United  States  to  the 
company  for  transportation  some  five  years  previously  on  the  ground 
that  these  amounts  were  in  excess  of  the  usual  rates,  held  that  such 
offset  was  without  sanction  of  law  and  unauthorized,  there  being  no 
evidence  of  fraud  on  the  part  of  the  conti^actor  in  obtaining  the  pay- 
ments, or  of  collusion  between  him  and  the  officers  who  represented 
the  United  States  in  receipting  the  accounts  and  making  payment 
XXXV,  291,  March,  187^. 

939.  There  are  three  cases  in  which  offsets  are  authorized:  1.  A  case 
of  a  claim  and  a  counterclaim  arising  under  the  same  contract.  2.  A 
(rase  of  forfeiture  of  liquidated  damages  under  an  earlier  contract 
sought  to  be  deducted  in  a  settlement  had  on  a  later  one.     3.  A  case 

'  See  4  OpiiiH.  At.  (len.,  554;  11  id.,  120;  2  Comp.  Dec.,  429;  6  id.,  345;  7  id.,  213. 

Mf  the  parties  cannot  niutiiallv  agree  upon  a  balance,  the  proper  coarse  will  in 
general  be  for  the  Secretary  of  AVar  to  decline  payment  until  the  account  shall  be 
adjusted  bv  the  Court  of  OlaiuiH,  which  has  jurisdiction  of  all  offsets  and  counter 
claims  on  tlie  part  of  the  l^nite<i  States  against  contractors  and  claimantB.  See  Sec. 
1509,  Rev.  StH.;  2  Comp.  Dec,  429. 

'  See  Decision  of  the  Comptroller  of  the  Treasury,  dated  Nov.  16,  1900,  7  Comp. 
Dec,  21.3. 
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of  an  amount  paid  to  a  party  under  a  mistake  of  fact,^  proposed  to  be 
withheld  from  a  subsequent  payment  due  the  same  party.  In  either  of 
these  cases  the  principle  of  set-off  may  legally  l)e  applied  in  a  settle- 
ment with  a  contractor.     44,  18,  Novvtul/er^  1890. 

940.  Where  k prima  facl^*  claim  for  loss  to  the  United  States  by  the 
rinking  of  a  steamboat  on  the  Missouri  River,  existed  against  a  con- 
iractor  for  transportation,  and  the  Government  was  indebted  to  him  on 
m  account  arising  out  of  other  contracts,  advtHed  that  the  sums  due 
dm  be  withheld  until  a  balance  should  l>e  nmtually  agreed  upon^  or  till 
lie  accounts  should  be  judicially  adjusted  (und<>r  Sec.  1059,  R.  S.) 
ipon  his  resorting  to  proceedings  in  the  Court  of  Claims.  36,  398, 
JwrwA^r,  1S89, 

941.  In  a  settlement  with  a  contractor  the  oflScer  representing  the 
United  States  would  not  be  authorized  to  pay  over,  to  a  civil  ofiicial 
kolding  process  of  attachment  or  execution  from  a  State  court  against 
Ac  contractor,  the  amount  of  any  debt  or  debts  due  by  the  contractor 
to  a  creditor  or  creditors.  Payment  must  l>e  made  to  the  contractor 
personally,  or  to  his  agent  or  attorney,  according  to  pars.  724,  726, 
A.  R.  of  1889.     63,  292,  January,  IHO]^. 

9(2.  Payments  due  on  a  contract  with  the  Government,  whore  the 
contractors  are  partners,  may  legally  be  made  to  any  member  of  the 
inn,  notwithstanding  one  of  them  may  have  filed  a  protest  and  notice 
•giinst  payment  to  one  of  the  partners.'    Card  3210,  May^  1S97, 

94S.  Where,  in  a  contract  for  the  construction  of  a  lock  and  dam, 
k  the  improvement  of  a  river,  it  was  provided  that  the  engineer 
officer  in  charge  might,  in  his  discretion,  pay  for  the  stone  when 
delivered  dre^ssed  in  advance  of  the  time  for  putting  it  into  the  work — 
AflUfthat  the  delivery  was  complete  whcMi  the  stone  was  fully  dressed 
•lid  ready  for  use  in  the  stoneyard  and  the  officer  representing  the 
United  States  in  the  improvement  was  duly  notified  of  the  fa<*t  and 
lequested  to  take  the  stone;  and  that  it  was  entirely  unnecessary  that 
the  United  States  should  have  anv  title  to  or  usufructuarv  iiitt»rest  in 

«•  ft 

the  land  of  the  stoneyard,  and  immaterial  who  was  the  owner  or  in 
possession  of  the  same.     64,  225,  March,  ISO  If. 

M4.  A  sub-contractor  (*annot.  by  injunction  or  otherwise,  restrain 
Bie  Secretary  of  War,  or  a  military  offict»r,  from  paying  the  entire 
MUisiderHtion  of  the  contract,  or  so  nmch  as  mav  be  due  and  payable, 
bthe  contractor.  There  is  no  privity  of  contract  In^tween  the  Gov- 
mment  and  a  sub-conti'actor  and  he  has  no  legal  claim  what(»ver  upon 

'An  offset  may  also  be  made  for  an  overj)avnient  i\\\v  to  a  inistakt'  of  luw,  us  the 
ovemment  it*  not  bound  by  nuch  mistake.     hMt*  n(»te  to  §  194:^  pinat. 
'Xoyesr.  New  Haven,  New  London,  ami  Htoninj^on.  K.  K.,  .SOCoiin.,  14,  lo;  Lindley 
1  Ftrtnerahipe,  218;  American  and  Eng.  Encycloi>ie<lia  of  Law,  Int  t^l.,  v(»l.  17,  WS. 
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the  United  States  for  any  part  of  the  contract  money.  He  must  lool 
to  the  principal  contractor  for  the  payment  of  anything  that  may  tx 
due  him.     LII,  194,  May.  1S87. 

945.  Material-men  could  have  claims  upon  the  United  States  odI} 
as  sub-contractors  and  by  virtue  of  having  succeeded  to  the  rights  oi 
the  original  contractor  by  being  in  a  sense  substituted  for  him  in  tfa( 
contract.  But  this  would  be  in  contravention  of  Sec.  3737,  Rev.  Ste.. 
since  it  would  amount  to  a  transfer  to  the  sub-contractor  of  an  interesi 
in  the  contract.  This  section  was  intended  for  the  protection  of  tb 
United  States,  and  to  secure  it  from  the  necessity  of  having  to  deciA 
controverted  questions  of  liens  and  assignments,  and  must  be  held  U 
apply  to  indirect  as  well  as  direct  transfers.  To  recognize  a  lienw 
the  part  of  a  sub-contractor  would  be  to  sanction  an  indirect  transfei 
of  an  interest  in  a  contract,  which  is  prohibited.  29,  210,  January 
1889;  48,  341,  Augmt,  1891. 

946.  Hdd  that  a  sub-contractor  for  building  materials  furnished  i 
government  contractor  at  Fort  Riley,  E^ansas,  could  not  enforce  i 
lien  against  the  United  States  under  the  statutes  of  that  State.  This 
for  the  reasons — in  addition  to  that  set  forth  in  the  preceding  pun 
graph — 1st.  That  the  State  law  requires  that  the  lien  be  prosecuted  ii 
the  State  district  court,  a  tribunal  in  which  the  United  States  is  no 
suable.  Thus  the  remedy  cannot  be  pursued  against  the  United  Stale 
as  owner  of  the  buildings.  2d.  That  public  policy  forbids  the  obstmc 
tion  of  the  legal  operations  of  the  United  States  by  State  legislatioDO 
process.*     29,  210,  January^  1889. 

947.  There  is  no  law  of  the  United  States  which  authorizes  an  intw 
ference,  by  means  of  a  material  man's  lien,  with  an  instrumentality  o 
government  in  the  District  of  Columbia.  Soldiers^  Homes  are  instn 
mentalities  of  government.  JMd^  therefore,  that  a  mechanic's  (null 
rial  man\s)  lien  tiled  against  the  amusement  hall  at  the  Soldiers'  Horn 
Washington,  1).  C,  could  not  be  recognized  as  a  ground  for  withhok 
ing  payments  due  the  contractor  who  had  built  it  Card  2457,  Ml 
1896. 

948.  A  contract  stipulated — according  to  a  usual  form — that  til 
contractor  should  be  responsible  for  and  pay  all  liabilities  incurrc 
for  labor  or  materials.  After  its  execution  certain  sub>contracloi 
who  had  furnished  materials  to  the  contractor  applied  to  the  Secreltt 
of  War  for  his  cons(»nt  to  their  suing  the  sureties  on  the  contractoi 
bond,  in  the  name  of  the  United  States,  for  their  own  use,  for  tl 
sums  claimed  by  them.  ILld  that  no  such  consent  could  legally^ 
given,  for  the  followingf  reasons:  1.  The  contract  had  been  duly  pi 

'Stv  Bri>r)?s  r.  A  Lijfht  Ikmt,  7  Allen,  287,  297;  McCuUoh  r.  State  of  Marylmd 
Wheat.,  :nH,  4:i(). 
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foniH'il.  2.  If  not  pcifornieiU  toyield  the  t'lMTiii  wimlil  ln>  tuiviit  witli 
t  riKfat  of  ai-tioii.  pmixTtj-  of  the  United  States.  wiUiuut  the  iiuthority 
of  Conjfn-ss.  S.  'V\w  v»ntnwl  did  not  uuthorizo  or  provide  for  swh  a 
prowiKliiif!.  The  covenant  referred  to  h  inserted  mainly  to  further 
I  prompt  performam-e  and  incidentally  to  protuct  the  United  States 
frum  Ix-ing  rwum'd  to  by  the  creditors  of  contractors.  The  failure  to 
(►hiserve  the  fovenant  would  doubtlesH  give  the  United  States  a  remedy 
in  dKiitajfi-s  agaitrnt  the  contractor  and  hts  sureties  in  case  appreriuble 
damans  were  Muffered.  lint  such  datnageu,  if  any.  would  be  wholly 
indv|M-ndi*nt  of  the  liabiiitii'»>  which  the  contractor  might  Ix-  under  (o 
bis  creditors  and  would  not  be  nipasun><l  by  their  amount.  Thus  /ir^d 
that  the  suit  pii>poaed  could  he  in.stituted  only  by  the  authority  of 
VegiitlBtion.'     66,  tillS.  JVavt-mb,-/;  lS9ii. 

MB.  //•>/(/  that  the  ai-t  of  Aug.  13,  IStH,  protects  peraons  furnishing 
labor  or  niHtcrials  to  xub-con  tnu-tors  as  well  its  to  the  original  contractor. 
but  whether  it  doen  or  not  iw  a  proper  question  for  the  court?  to  deter- 
mine. AiieUfil,  therefore,  thst  a  party  wbi»  had  furni>^licil  material  to 
a  Mib-«'ontractor.  I>e  given  iv  certified  copy  of  the  contract  and  bond 
upon  filing  Ihi"!  affidavit  reqnired  liy  the  act.  (.jird  IWis.  JauuitTy. 
IS9G. 

WO.  Under  date  of  Oct.  ».  IS!I5.  a  party  entt-rcd  into  a  formal  con- 
tract with  the  I'nited  States  for  the  construction  of  an  addition  to  a 
iKiilding  at  S«^'huylkill  Arsenal.  He  subuiittixl  two  ItomU,  but  Inith 
w«ro  rejected  tK'cause  not  properly  executed.  In  the  meantime,  be 
compleiit)  the  work  to  the  sHtiiifaction  of  the  (iovernnn-nl,  but  owing 
to  his  failure  to  funii.-<h  a  Iwnd  as  rei|uired  by  the  iwt  of  Aug.  13. 
It$94.  for  tlie  pmtection  of  p«'rKons  supplying  labor  and  materials,  no 
jwyments  had  l>een  made  under  the  contract.  Itelil.  that  until  such 
bond  <ra->  tiled  no  payment  should  lie  made;  and  that  this  rule  would 
ftpply  to  the  UMiignee  of  the  contnu-tor  if  one  had  W'en  ap])oint«d. 
Card  ^J.'.U,  ,V.iy.  IHU8. 

Wl.  if-'iii  that  the  ccrtilied  copy  of  the  contmct  and  Iwind.  to  Ih^  fur- 
niiihed  tut  provided  in  the  act  for  the  protection  of  persons  furnishing 
mabtraU  and  Inlxir  for  the  construction  of  public  works,  approved 
Any.  13.  I8'.H.  should,  in  accoi-dance  with  Sec.  «xa.  Rev.  St«.,  be 
sultieDti'iited  undi<r  the  seal  <-f  the  War  Department  in  order  that  such 
eopj  may  l»e  in  projx-r  forui  foi"  use  as  evidence.  Card  1743.  S,-pffmhtn; 
1606.  Having  duly  obtained  ««ui'h  copy,  the  party  may  upon  the 
•ollHirity  of  the  stjitute  institute  suit  as  provided  then-in.     Tlie  permis- 

'Hmrli  authurity  hm-  \yvnn  ipvcii.  piiiiv  tlit  iLite  ■>(  lliie  upluluii.  in  the  act  of  C«n- 
f*^  cH  AuiriM  13.  IN94,  I'.  2M»,  liv  wbk-h  piT#<>ni'  supplviiitt,  t 

(alilk'  vnrkii,  Labiir  nr  riiBUrul*  which  luive  not  \imt\  (hikI  for,  n~ 
Bcniilml  Willi  ■  etfpy  <-t  the  I'ljiiinu't  ftiiil  Ix.iiiil,  lUiA  lu  hriiiK  si 
Uw  lutuw  ol  the  tlutlol  Statea  iiKainBi  itie  iwutnu-'lur  auil  hia  nutv 
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sion  of  the  Secretary  of  War  to  institute  such  suit  is  not  required.    Card 
2319,  May,  1896. 

962.  The  new  obligation  of  the  surety  under  the  act  of  Aug.  13, 
1894,  does  not  create  an  additional  obligation  on  the  part  of  the  Tnited 
States  in  the  nature  of  an  equitable  lien  or  other  right.  The  United 
States  is  not  required  to  withhold  any  funds  due  to  a  contractor  for 
the  purpose  of  indemnifying  a  surety  for  moneys  paid  out  by  him  to 
material  men  and  laborers.^  For  the  United  States  to  withhold,  except 
for  its  own  protection,  payments  due  a  contractor  in  order  to  pay 
therewith  either  liabilities  on  the  part  of  the  contractor  or  to  indemnify 
his  surety  would  be  an  assumption  by  the  United  States  to  insure  the 
very  payments  which  are  intended  to  be  secured  by  the  provisions  of 
the  contract  and  the  bond,  and  would  cause  the  United  States  through 
the  disbursing  officers  to  adjudicate  the  matters  of  fact  and  law  arising 
between  contractors  and  their  creditors.  Cards  7311,  November.  JS99; 
7726,  Jfarch,  1900. 

963.  Held,  in  the  absence  of  any  statutory  regulation  of  the  subject, 
that  the  Secretary  of  War  was  not  empowered  to  exercise  control  over 
the  labor  employed  by  the  contractors  for  the  work  on  the  jetties  at 
Galveston,  Texas,  or  to  prevent  their  availing  themselves  of  the  labor 
of  convicts  authorized  by  the  laws  of  Texas  to  be  hired  out  to  con- 
tractors. The  only  statute  of  the  United  States  relating  to  the  use  of 
such  labor — that  of  February  23,  1887 — merely  makes  it  a  criminal 
offence  to  hire  out  criminals  incarcerated  for  offences  against  the  United 
States,  prescribing  a  penalty.  But  even  this  statute  the  Secretary  of 
War  has  no  authority  to  enforce,  but  the  same  is  to  be  executed  in  the 
same  manner  as  any  other  criminal  statute  of  the  United  States.*  48, 
402,  August,  1891;  Card  3542,  September,  1897. 

954.  Held  that  there  is  no  statute  requiring  or  justifying  the  annul- 
ment of  a  contrai't  with  the  United  States  on  the  gi'ound  that  Italian 
labor  was  being  employed  in  its  execution.     Card  4652,  July^  1898. 

955.  Sec.  1164,  Rev.  Sts.,  making  it  the  duty  of  the  Chief  of  Ord- 
nance to  make  contracts  and  purchases  for  ordnance  and  ordnance 
stores  for  the  use  of  the  army,  is  a  general  provision,  enacted  in  1815, 
and  subject  to  be  restricted  and  modified  by  subsequent  specific  legis- 
lation. Such  legislation  is  the  provision  of  the  appropriation  act  for 
the  Military  Academy  for  1892,  for  the  purchase  of  certain  ordnance 
and  ordnance  supplies,  the  effect  of  which  is  to  place  such  purchase 
under  the  immediate  control  of  the  Secretary  of  War.  So  heid  thac 
the  dropping  from  this  appropriation  of  the  sum  thus  appropriated 

'See3('oinp.  Dec,  708. 

^The  iiction  taken  on  the  cai?e  in  set^ond  citation  under  this  paragraph  was:  "The 
SetTetary  of  War  will  not  consent  to  the  use  of  convict  labor." 
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and  the  placing  of  it  to  the  credit  of  the  Ordnance  Department  of  the 
army,  was  an  unauthorized  proceeding  and  should  l>e  recalled.  67,  86, 
Decmher,  1892. 

956.  Par.  746  A.  R.  (589  of  181>5;  671  of  11)01),  to  the  effect  that  officers 
of  the  army  shall  not  contract  with  other  persons  in  the  military  service 
to  furnish  supplies  or  8er\"ice  to  the  Government,  does  not  apply  to 
contracts  on  behalf  of  the  United  States  which  require  for  their  validity 
the  approval  of  the  Secretary  of  War.*  A  i»ontract  may  therefore 
legally  be  made  by  the  War  Department  \vith  Captain  Zalinski,  U.  S. 
Army,  for  the  purchase  of  pneumatic  dynamite  guns  of  his  mvention. 
SI,  m,  March,  1889. 

957.  On  the  question  whether,  in  view  of  A.  R.  589  (671  of  11)01), 
an  army  quartermaster  may  enter  into  a  contract  with  a  retired  officer 
of  the  army  for  the  rent  of  rooms  in  a  building  owned  by  the  latter, 
Idd  that  under  the  construction  put  upon  this  regulation  by  the 
Supreme  Court  of  the  United  States,'  the  Secretary  of  War  may 
authorize  the  contract  in  question  to  be  entered  into,  in  which  event  it 
becomes  unnecessary  to  consider  whether  a  retired  officer  is  in  fact  "  in 
the  military  service  "  within  the  meaning  of  the  regulation  cited.  Card 
^i^^Augtist,  1896.  Similarly  held  with  respect  to  a  retired  officer 
who  as  agent  of  a  corporation  desired  to  enter  into  a  contract  with  the 
Government  to  furnish  it  military  supplies.  Card  4S28,  Augmf^  1K98. 
As  the  regulation  is  a  prohibition  proceeding  from  the  Secretaiy  of 
War  to  the  officer  or  agent  in  the  military  service,  it  may  Ixi  waived  by 
the  Secretary  in  a  given  case.  So  /teld  that  whether  it  should  be 
waived  where  the  contract  was  to  l>e  between  a  quartermaster  of  a 
volunteer  regiment  and  a  linn  whose  business  it  had  been  and  was  to 
furnish  quartermaster  supplies  and  of  which  the  (juartennaster  had 
been  and  was  a  member,  was  a  question  for  the  Secretary  of  War  to 
decide  on  the  facts  of  the  particular  case.     Card  421S,  Jttn*,,  1S9S. 

858.  An  officer  of  the  army  is  under  no  statutory  incapa<*ity  to  be  a 
party  to  a  contract  with  the  United  States,  or  to  l)ecome  connected 

^The  paragraph  of  the  regulationHcite^l  in  nulM'tantially  the  same  at*  par.  1002  of  tlie 

Regalationa  of  1S63,  and  with  reference  to  the  latter  the  SupnMue  Court  hehl  ( U.  S.  r. 

BoTM,  12  Wall.,  251):  "That  regulation <hx»H  not  apply  to  contractH on  Whalf  of  the 

rnited  States  which  require  for  their  vali<lity  the  apj)roval  of  the  Secretary  of  War. 

TlKmg:h  contrai^ts  of  that  character  are  umiallv  nepotiate<i  by  t»nl)onlinate  oth<"orH  or 

^ffent^of  the  Government,  they  are  in  fa<'t  ancf  in  law  the  ai*t.s  jf  the  S<»cn;tarv  whose 

auction  w  essential  to  bind  the  Unite<l  Statt^s.     The  »S'rretary,  althouj?h  the  head 

of  the  War  Department,  is  not  in  the  military  w»rvice  in  the  wMine  of  the  rt»^nlation, 

but  on  the  contrary  is  a  civil  officer  with  civil  duties  to  jH'rform,  as  much  so  as  the 

hcid  of  any  other  of  the  Executive  I)e|)artments.    It  would  l>e  carrying  the  rrirula- 

tkm  to  an  absurd  extent  to  hold  it  was  intende<l  to  pre<'lude  the  \Var  I)ci»artiiicnt 

irom  availing  itself  by  purchase  or  any  other  contract  of  any  j)r<»pcrty  which  an 

officer  in  the  military  service  might  ac«juire  if  its  possessi(jn  <>r  use  were  dceineil 

important  to  the  Government." 

'See  note  to  §  956,  ante. 

16906—01 18 
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with  such  a  contract  b}'  acquiring  an  interest  therein  if  the  same 
relates  to  matters  separate  from  his  office  and  is  no  way  connected 
with  the  performance  of  his  official  duties.^  Held  that  par.  746  A.  R. 
(689  of  1806;  671  of  1901),  was  directory  merely,  and  that  a  contract 
might  still  be  legal  and  binding  though  entered  into  in  contravention 
of  its  terms.     43,  147,  Octobei\  1890. 

969.  The  form  of  a  proposed  contract  contained  the  stipulation  that — 
"No  person  belonging  to  or  employed  in  the  military  service  of  the 
United  States  is  or  shall  be  admitted  to  any  share  or  part  of  this  con- 
tract." The  description  ''person  .  .  .  employed  in"  is  under- 
stood to  mean  all  such  clerks,  mechanics,  laborers,  or  other  civiliauti 
as  are  legally  employed  by  the  military  authorities  in  or  in  connection 
with  military'  works,  operations,  or  other  authorized  transactions.  So 
where  a  lowest  bidder  was  a  civilian  laborer  at  the  Springfield  Armory, 
advised  that  the  contract  be  made  with  the  next  lowest  bidder,  who 
was  under  no  such  incapacity.     48,  376,  Angust^  1891. 

960.  Where  a  contract  was  entered  into  between  an  army  officer  and 
a  civilian,  in  which  the  former  assumed  without  authority  to  bind  the 
United  States  to  operate  for  a  term  of  six  months  a  saw-mill  on  equal 
shares  with  the  latter,  the  United  States  to  furnish  the  principal  part 
of  the  labor — h^ld  that  such  contract  was  void  and  inoperative. 
XLV,  13,  Angmt,  1881. 

961.  The  act  of  July  6,  1892,  authorizing  the  extension  of  the  Eck- 
ington  and  Soldiers'  Home  Street  Railroad  on  certain  streets  in  Wash- 
ington, D.  C,  provided  that  the  company  should  before  commencing 
the  work  deposit  with  the  Treasurer  of  the  United  States,  to  the  credit 
of  the  Washington  Aqueduct  fxuid,  such  sum  as  the  Secretary  of  War 
may  consider  necessary  to  defray  all  the  expenses  that  might  be  incuri'ed 
by  the  United  States  in  three  separate  matters,  viz:  1,  in  connection 
with  the  inspection  of  the  work  of  construction  of  said  railroad  on  such 
streets;  2,  in  making  good  any  damages  done  to  the  water  mains,  fix- 
tures or  apparatus;  and  3,  in  completing  any  work  that  the  said  com- 
pany may  neglect  or  refuse  to  complete,  which  the  Secretary  of  War 
may  consider  necessary  for  the  safety  of  said  mains,  fixtures  or  appara- 
tus.    The  act  further  provided  for  the  disbursement  of  the  money  for 
the  purposes  stated  and  that  it  should  remain  on  deposit  subject  to 
such  use  for  one  year  after  the  completion  of  the  construction  of  the 
railroad,  the  balance  remaining  to  be  returned  to  the  company  on 
the  order  of  the  Secretary  of  War.     Held  that  the  Secretary  of  War 
was  without  authority  to  return  the  money  deposited  or  any  part  of 
it  until  the  expiration  of  the  period  named  in  the  statute.     Card  806, 
DecenibiV^  1891^. 

M4  Opius.  At.  Gen,  482. 
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M2.  A  party  entered  into  a  contract  with  the  United  States  to  do  a 
certain  amount  of  dredging  between  April  Ist  and  Aug.  1st,  1895. 
The  contract  contained  the  following  provision:  ''Should  the  time  for 
the  completion  of  the  contract  be  extended,  all  expenses  for  inspec- 
tion and  superintendence  during  the  period  of  the  extension  shall  be 
deducted  from  payments  due  or  to  l>ecome  due  the  contractor."    He 
did  not  begin  work  at  the  time  agreed  upon^  but  on  his  own  applica- 
tion and  the  reconunendation  of  the  engineer  officer  in  charge  was 
given  from  Aug.  14,  1895,  to  Jan.  1,  1896,  in  which  to  do  it.     He 
-worked  from  the  17th  of  Aug.  through  Sept.,  Oct.,  and  Nov.     On  the 
question  whether  the  amount  paid  by  the  Government  for  ''superin- 
tendence and  inspection"  during  the  months  last  named  should  be 
deducted  from  payments  due  under  the  contract  it  was  held  that  the 
deduction  could  not  legally  be  made.     There  had  not  l)een  an  ''exten- 
sion" within  the  meaning  of  the  contract.     The  work  was  to  be 
completed  during  a  specified  period  of  four  months,  and  during  that 
length  of  time  the  Government  had  agreed  to  pay  the  expenses  of 
superintendence  and  inspection.     The  later  agreement  changed  the 
time  at  which  the  specified  period  should  l)egin,  but  did  not  materially 
lengthen  it.     The  extension  contemplated   by  the  contract  was  any 
period  of  time  in  addition  to  the  four  months,  which  the  contractor 
might  require  to  complete  the  work.     Card  2400,  July^  1S96. 

988.  By  act  of  Congress  approved  June  6,  181>6,  an  appropriation 
was  made  ''to  enable  the  Board  of  Ordnance  and  Fortification  to  pro- 
cure and  test  one  eight-inch  calibre  high-power  gun  cast  in  one  piece, 
on  the  plan  of  R.  J.  Gratling,"  and  the  Secretary  of  War  was  **  author- 
ized and  directed  to  contract  with  said  Gatling  for  said  gun,  without 
advertisement,  which  gun  shall  bo  constructed  according  to  the  plans 
and  specifications  prepared  b}-  said  Gatling  and  under  his  su|>ervision, 
and  to  be  subject  to  the  same  test  now  applied  to  the  built  up  gun  of 
the  same  calibre    *    *    of  which  sum  eighty-five  per  centum  shall  ])e 
paid  impartial  payments  as  the  work  progresses  in  accordance  with 
the  contract  to  be  entered  into    *    *    and  tlie  remainder  upon  the  com- 
pletion and  test  of  said  gun     *     *     ."    The  gun  was  constructed  in 
accordance  with  this  act  and  the  contract  thereunder,  and  while  being 
subjected  to  the  endurance  test  of  firing  300  rounds,  it  was  destroyed 
W  the  result  of  the  firing  at  the  fifteenth  round.    The  act  did  not  con- 
template that  the  final  payment  of  15  per  cent  should  ])e  made  only 
after  the  gun  had  undergone  the  required  test.    The  words  "'  upon  the 
completion  and  test  of  said  gun  "  simply  fixed  a  period  for  the  final 
payment  whether  it  underwent  the  test  or  was  destroyed  while  under- 
going it.     In  one  sense  of  the  word  the  gun  had  ])een  tested,  when  in 
being  subjected  to  the  prescribed  test,  it  was  destroyed.     As  the  act 
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made  the  appropriation  "  to  procure  and  test"  a  new  type  of  gun;  as 
it  authorized  85  per  centum  to  be  paid  as  the  work  progressed  without 
any  security  for  the  return  of  the  money,  should  the  gun  fail  to  stand 
the  test;  as  it  appeared  from  the  whole  act  that  the  gun  was  to  l^e  con- 
structed as  an  experiment;  and  as  there  was  nothing  in  the  act  pro- 
viding for  a  warranty  on  the  part  of  the  contractor — helcl^  that  the 
word  '*  test''  should  be  construed  in  the  sense  above  stated,  thus  enti- 
tling the  contractor  to  the  payment  of  the  fifteen  per  centum  withheld.* 
Card  5700,  Janmiry,  1899. 

964.  Certain  contracts  for  forage  provided  that  the  oats  and  hay 
furnished  should  ''be  of  the  best  merchantable  quality  of  the  highest 
recognized  grade  of  the  locality."  Hdd  that  the  language  quoted 
simply  furnished  a  standard  by  which  the  receiving  officer  was  to 
judge  the  forage  offered  under  the  contract;  that  the  term  ''  locality" 
had  reference  to  the  towns  and  country  in  the  vicinity  of  the  post 
where  the  contractor  could  reasonably  be  expected  to  purchase  the 
forage.  State  lines  would  have  nothing  to  do  with  the  matter,  and  no 
particular  number  of  miles  could  be  given  as  the  distance  to  which  the 
locality  would  extend.  It  has  reference  to  the  sources  from  which 
the  forage  could  reasonably  be  obtained,  that  is,  where  the  purchasing 
officer,  the  local  quartermaster,  would  probably,  in  the  exercise  of 
good  judgment,  purchase  in  open  market.  Cards  1993,  January^  1896; 
2673,  October,  1896. 

966.  Congress  having  imposed  upon  certain  designated  officials  the 
duty  of  representing  the  United  States  in  the  making  of  the  contract 
for  the  monument  to  Lafayette,  held  that  the  authority  was  personal 
and  could  not  be  delegated,  and  that  all  the  officials  named,  or  at  least 
a  majority  of  them,  must  sign  the  contract.     LII,  363,  July,  1887. 

966.  The  implied  authority  of  a  partner  to  execute  contracts  for 
the  firm  of  which  he  is  a  member  does  not  extend  to  contracts  under 
seal.  Where  a  partner  has  given  express  authority  to  the  other  part- 
ners to  execute  contracts  under  seal,  evidence  of  such  authority  should 
be  submitted  with  the  sealed  instrument.  Cards  2483,  January^  1897; 
5031,  5066,  September,  1898;  6902,  August,  1899. 

967.  Affidavits  required  to  be  taken  in  the  execution  of  contracts 
pertaining  to  military  administration  may  be  taken  before  the  military 
officers  named  in  the  act  of  Congress  approved  July  27,  1892.  This 
act,  having  been  passed  subsequent  to  the  enactment  of  Sec.  3745 
Rev.  Sts. ,  modifies  the  latter  to  the  extent  stated.  Cards  8671,  Novem- 
ber, 1897;  3746,  December,  1897;  3768,  January,  1898. 

968.  Money  collected  upon  a  contractor's  bond  as  dami^fes  suffered 

^Concurre<l  in  by  the  Attorney  General  under  date  of  May  9,  1899. 
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f  th©  United  States  in  consequence  of  hw  failiiif  tw  conipicte  his  con- 
tmrl  tuiLst.  under  the  provisions  of  Sec.  3617,  Rev.  8t.s..  W  turned 
into  ihe  Treasury,  and  cannot  therefore  be  upplied  to  the  work  to 
wbit^'h  the  contract  ^lovtuined  until  it  is  .'M)  appropriutcd  by  un  act  of 

I»n(rre«».'    Card  25-2T,  Aufrivf,  ISOG. 
»69 


COFTRIQHT. 


,  M9.  The  work  entitled  the  ■■  Infantry  Drill  Uegulations,"  being  in 
e  hamUof  the  Public  Printer  for  printinj^  and  pubtitration  for  tho  War 
^{Xtrtnient,  that  ofijciiil  was  authorized  by  the  Sooretarv  of  M'ar  to 
sell  electrotype  plates  of  the  same,  A  retii-ed  officer  of  the  army 
)>urcha«ed  a  set  of  such  plates,  and  thereu)x>n  proceeded  to  publish 
the  ^aIne,  copi/rtghttng  the  publication  in  hi;*  own  name  (pi-efaeing  it 
with  bin  own  portrait).  Held  that  such  act  of  attempted  copyright- 
ing wib<  an  unauthorized  a»isumption  and  wholly  nu^tory  in  law.  It 
I  n  only  the  author  or  proprietor  of  a  literary  work  who  can  legally 
right  it,  and  he  bus  the  exclusive  right  to  do  so.'  Nor  did  the  fact 
lat  the  publication  by  the  purchaser  waw  of  a  so-called  "Abridge- 
-i-ubrttantially  the  original  work  .somewhat  reduced — i-onstitute 
1  an  author  or  entitle  him  to  copyright.'  And  WivW/  that  the 
**oopyrigbt."  I»eing  without  legal  effect  and  void,  could  not  affecl  the 
llfht  of  the  Tnited  States  to  publUh  the  complete  work.'     60.  350, 373, 

\  870.  Where  an  official  of  the  War  Department  was  allowed  to  compile 

I  publifih  fai't«  derived  from  recorrU,  the  property  of  the  United 

bites,  prpserved  in  that  Department  for  official  and  public  use  and 

ifrrencv.  ArW  that  he  could  not  legally  copyright  in  hin  own  name 

■ompilation.    43.  aHi,  OctfA.-i\  JS'M. 
f  tTl.  .-\n  officer  of  the  army  prepared,  in  1883.  under  orders  from 
Bi|>ctvnt  authority,  a  coume  of  instruction  in  rifle  and  i-arbine  tiring 
«'b  was  submitted  to  a  l»oard  of  officers  and  after  slight  revision 
»  approved  by  the  Secretary  of  War  for  publication  to  and  use  by 
The  officer  who  originally  prepared  the  instructions  copy- 
'fatcil  thi!  publii^ution.     Several  years  later  other  officers  in  their 
Brtal  i^pucity  revised  these  in«tructions  or  regulations,  which  revision 
t  up]»roved  and  adopted  by  the  Secretary  of  War.     On  the  ques- 
I  whethsr  the  revised  regulations  could  be  published  by  Ihe  Gov- 


rCmjf  r. 


■ell,  ]  Story,  II:  Ilrone  n 


'.  1.  I-- fins,  u-i  uf  M&n-h  3, 


t.  Jan.  12,  ISW>(28SUta., 
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ernment  without  an  infringement  of  the  existing  copyright*  it  wa^^ 
held  that  the  copy  right  was  not  a  valid  one  for  the  reason  that  th^ 
officer  who  originally  prepared  the  regulations  did  so  in  his  official 
capacity,  in  the  performance  of  his  duties  as  an  officer  of  the  Unite<^- 
States  Army  and  under  the  salar}^  paid  him  by  the  Government;  tha« 
the  regulations  as  originall}'  prepared,  considered,  revised  and  adopte*^ 
became  the  official  public  regulations  for  rifle  and  carbine  firing  in  the:: 
arm}',  and  that  therefore  they  could,  as  again  revised  by  other  officeiv 
in  their  official  capacitv,  l^e  printed  bv  the  Government  fordistributicm 
to  the  army,  without  infringement  of  the  copyright  referred 
Card  a433,  Angmt.  1897. 

couKSEL— nr  civil  PEOCSSDnros. 

972.  Prior  to  the  passage  of  the  act  of  June  22,  1870,  c.  150,  ** 
establish  the  Department  of  Justice" — (see  the  provisions  of  sees.  I 
16  and  17  of  the  same,  as  now  incorporated  in  Sees.  189,  361,  363,  & 


Rev.  Sts.),  the  head  of  an  executive  department  was  held  tobeauth 
ized,  under  the  general  provision  on  the  subject  of  the  act  of  Feb. 
1853,  to  retain  such  counsel  and  avail  himself  of  such  professi 
advice  as  he  might  deem  expedient,  and  upon  such  terms  as  might      he 

agreed  upon  as  reasonable  and  proper.      Under  this  provision in 

many  cases  arising  during  the  civil  war  and  subsequently — counsel  were 
emplo3-ed  directly  by  the  Secretary  of  War,  or  authorized  by  Jkim 
to  be  employed,  to  defend  officers,  soldiers,  and  in  some  cases  civilisiis 
ser\ing  with  the  army,  in  suits  and  prosecutions  instituted  against  them, 
both  in  State  and  United  States  courts,  for  arrests  made  and  acts  done 
in  the  performance  of  duty  under  orders.     In  such  cases,  where  the 
party  was  shown  to  have  acted  within  the  scope  of  his  authority,  or  in 
the  honest  disc*harge  of  his  duty  underthe  orders  of  a  proper  superior 
(and,  in  cases  of  arrest,  upon   probable  cause  and   without  undue 
violence),  it  was  usually  recommended  by  the  Judge- Advocate  GenenJ 
that  his  defence  be  assumed  by  the  United  States,  through  the  U.  S. 
District  Attomev,  or  some  other  counsel  retained  bv  the  Secretary  o' 
War  or  authorized  to  be  employed  by  himself, — with  the  further  suj 
gestion  that  the  counsel  be  instructed  to  renuyve  the  case,  when  cor 
menced  in  a  State  court,  to  a  court  of  the  United  States,  if  practical 
under  the  existing  statute  law.     Where  the  party  was  shown  tob 
exceeded  his  authority,  or  to  have  been  actuated  by  personal  hostV 
or  to  have  disregarded  the  directions  of  par.  1461  of  the  Army  F 
lations  of  IS^U  and  not  reported  the  case  with  sufficient  prompt) 

»  Wheaton  r.  Petcre,  8  Peters  (U.  S.),  591;  Amer.  &  Eng.  Ency.  of  Law,  vo' 
154, 158  (tiret  edition). 
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hb  application  for  rounsel  was  oommonly  recommended  to  \te  denied. 
I,  8*8,  Sejft^nht-r.  1S6S;  11,  16.  January,  JSdS;  HI,  l')5.  J>^y,  ISGS; 
VII,  +5,  January,  KG4;  VIII,  51,  1118,  180.  J/'in-k.  ISG^;  X.  376, 
XI.  2(H.  Dtnmh.^;  1^/  XIII,  .W9.  March,  ISdo;  XVI.lseS.XVIU, 
§90,  OcUier,  mS;  XXI.  1H7,  Jitnuary,  1866;  XXIII,  lai,  Jfdy.  IS66; 
XXIV,  \yo.  January,  1H67;  XXVl, -US,  J).^emher,  1SG7;  6-iI,  536, 
Aj^ril.  tiiSS;  XXIX.  45K,  yovcmhcr.  1869;  XXX,  83,  Fch^mry,  1870; 
XXXIV.  85,  Jammry,  1873. 

WS.  But,  by  the  met  of  1871).  itltove  indicated,  the  whole  matter  of 
tlu>  employment  of  counsel  in  eiMe.4  of  a  jiublic  nature,  and  the  !»!ttle- 
nwnt  of  their  com  penult  ion,  hnw  l>een  taken  from  the  chiefs  of  the 
other  executive  departments  and  transferred  to  the  Attorney  (leneral. 
Sec-  IW,  Rev.  St.t,  (derived  from  wee.  17  of  said  act),  provides  gfencr- 
■lly  that — "  No  head  of  a  department  shall  employ  attorneys  or  L-ounf«eI 
at  the  expense  of  the  I'nitiHl  Slates;  liiit  when  in  need  of  coiinsel  or 
advice  piball  call  upon  the  Department  of  Justice,  the  officers  of  which 
Bhall  attend  to  the  same."  The  Kuhject  is  regulated  in  detail  liy  .Sees. 
858  (o  367.  Rev.  St*.:  and  when  an  officer  or  goldier  gives  notice,  a» 
re()uired  by  par.  lOSfl.  A.  R.  (968  of  imh;  1072  of  llHU),  of  a  suit  or 
pruneculion  commenced  against  him  for  tin  act  done  in  the  due  per- 
fonitaiHV  of  B  militan'  duty  and  applies  to  he  defended  at  the  expense 
of  the  L'nited  States,  thy  Secretary  of  War.  if  he  deeniu  the  case  to  l»e 
or*  in  which  nuch  action  will  l>o  juHt  and  expedient,  will  refer  the 
papt>n«  to  the  Attorney  General  for  the  proper  action.  XXXVIII.  iia. 
./«N^,  1876;  88,  3£,  (JttiA^r,  ISO-i. 

9T4.  Where  an  attorney  submitted  to  the  War  Pepartmeut  a  claim 
for  ■erviees  rendered  an  eiilij-ted  man  in  a  luifftix  f<irp>u<  proceeding, 
DO  Doling  of  fiuch  employment  having  )x-cn  previously  given,  it  was 
Ixitl  that  the  employment  and  payment  of  the  attorney  were  pi'ohib- 
itPtI  by  Se«».  180  and  3«5.  Kcv.  sk.  and  further  that  in  view  of  Sec. 
3«W.  Hcv.  St*.,  payment  of  the  claim  could  not  !»  made  except  by 
nrial  act  of  Congress.'  Card  7a5tf,  /MvjiiUt,  18'J9. 
HSTS.  All  action  for  damageH  was  commence<l  against  an  officer  on 
HbCDunt  of  hi»  having  placed  in  confinement,  as  a  deserter,  a  man  who 
WW  in  fact  a  diHcharged  Noldier.  The  man  had  been  regularly  turned 
over  to  him  an  u  deMcrtor,  and  it  was  hi.-i  duty  to  receive  and  hold  him. 
The  oflScer  applied  for  counsel,  under  |»ar.  10.'i7.  A.  H.  (ittW  of  1805; 
^gia  of  IMi).  AJvi^J  that  the  application  )>e  referred  to  the  Depart- 
fcwit  of  Justice  for  disposition.'  fiO,  363.  Xoiwnb^,  1891. 
BhW.  An  officer  proposing  to  bring  itult  in  the  C-ourt  of  Ctainii*, 

■■  Ml  liHi  BMnUdotw  of  IMK  ( 1072  nf  IflOI ). 

rl  the  local  dietrict  attorney  to  appear  and  defend 
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under  Sec.  1059,  Rev.  Sts.,  for  the  amount  of  certain  subsistence  funds, 
for  which  he  had  l>een  made  responsible  through  the  dereliction  of  a 
commissary  sergeant,  applied  to  the  Secretary  of  War  to  detail  an 
officer  of  the  army  to  act  as  his  attorney  in  the  prosecution  of  the 
claim.  Hdd^  in  view  of  the  provisions  of  sec.  5498,  Rev.  Sts.,  that 
such  detail  could  not  lawfully  be  made.^    36,  452,  October^  1889. 

977.  An  officer  made  application  for  counsel  to  assist  a  sergeant  of 
his  company  in  bringing  suit  for  false  imprisonment  against  a  civil 
official.  As  the  imprisonment  of  the  soldier  did  not  arise  from  any 
matter  connected  with  his  public  duties,  held  that  the  application  could 
not  be  acceded  to  under  A.  R.  845.*  LIII,  175,  October^  1885. 
,  978.  A  soldier  having  been  arrested  by  the  civil  authorities  of  a 
State  for  the  commission  of  a  civil  offence,  his  post  commander 
applied  for  counsel  to  defend  him.  AdvimL  that  there  was  no  provi- 
sion of  law  for  furnishing  counsel  in  such  a  case.  The  laws  of  the 
State  make  it  the  duty  of  the  courts  to  assign  counsel  at  the  request 
of  an  accused  party  when  unable  to  employ  anJ^  42,  61,  July^  1890; 
49,  253,  September^  1891. 

979.  Upon  a  request  that  counsel  be  employed  by  the  War  Depart- 
ment to  defend  an  Indian  under  arrest  on  a  criminal  charge,  before  a 
State  court,  as  an  act  of  justice  to  "a  ward  of  the  nation,''' it  was  held 
that  there  was  no  fund  under  control  of  the  Secretary  of  War  that 
could  be  used  to  pay  such  counsel,  and  further  that  the  Secretary  of 
War  was  without  authority'  in  the  premises.     29,  154,  January^  1889. 

980.  The  Commissioners  of  the  Vicksburg  Military  Park  employed 
a  firm  of  law^^ers,  subject  to  the  approval  of  the  Secretary  of  War, 
''to  make  abstmcts  of  title  for  them  and  advise  them  what  steps  may 
be  necessary  to  perfect  the  title  to  the  lands  which  the  Government 
needs  for  the  Park."  Ileld^  that  Sec.  189,  Rev.  Sts.,  prohibited  the 
employment  in  question  and  that  therefore  the  Secretary  of  War  was 
without  authority  to  approve  the  same.     Card  6781,  JyJy^  1899. 

981.  The  War  Department  has^  no  special  regulations  covering  the 
matter  of  the  qualifications  of  attorney's  appearing  before  it.  In 
practice  any  attorney  who  has  legal  authority  to  represent  a  client  in 
a  particular  matter  will  be  heard  by  the  Department  in  that  matter. 
Card  2931,  February,  1897,  to  March,  1900. 

COUNSEL— TO  ASSIST  A  JUDGE-ADVOCATE. 

982.  There  is  no  special  provision  of  law  for  compensating  attorneys 
retained  us  counsel  to  assist  judge-advocates.  Such  counsel  should  not 
be   retained,  except  in   important  and   complicated  cases;    and  the 

»  See  K)  Opins.  At.  Gen.,  478. 

^  See  1057  of  1889  (968  of  1895;  1072  of  1901). 
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RUtboritT  of  the  Sceretfin-  of  War  for  their  eiiiplo^-mGnt  should  first  be 
M>ii^ht  and  ohlained.  The  claima  of  such  I'omi^el.  approved  by  the 
}udgr-ft(lvocat«.  i^hould  !«  presentetl  to  the  Secretary  of  War.  to  be 
paid,  if  allowed,  out  of  the  coiitin)(ent  fund,'  V.  446.  Ifriftrili-r,  1863. 
963.  Tho  fact  of  the  seteetiuii  of  a  e«rtaii]  officer  a.s  the  judge- 
adxDi-ate  of  a  military  court  is  evidence  that  such  officer  is  eonsid- 
erttd  <|iialitied  lo  coiuhift  the  prosecution  of  cases  before  such  court; 
Mid  tbi!  employtuent  of  civil  counsel  to  aid  him  in  any  caiw  can  l>e 
Mithorixed  only  by  th«  SecreUiry  of  War.  or  some  proper  coiiiiiiaDder. 
For  B  judge-advocate  to  employ  counsel  without  MUch  auUiority,  or  to 
roDtmct  with  a  counsel  to  pay  him  for  hi;;  serricein  a  certain  amount 
fixed  >N.>tweea  them  without  the  sanction  of  the  proper  superior,  would 
br  BD  irn'gular  and  unwurrantiible  proceeding,  and  no  such  contnu-t 
wonld  t»e  binding  upon  the  Government.  If  jtaid  at  all  he  should  be 
paid  only  such  amount  fu<,  upon  a  review  of  all  his  services  and  inspec- 
lUin  of  Ibc  record  itself,  shall  Ih>  deemed  loasonable  and  just.     XXII 

fAitgiul.  18GC. 
COUNSEL— FOB  THE  ACCUSED, 

9H.  An  officer  or  soldier  put  upon  trial  fwforen  court  martial  is  not 
entitled  as  of  right  to  have  counsel  present  with  him  to  assist  him  in 
hit  defence,  but  the  privilege  is  one  which  is  almost  invariably  con- 
«drd.'  and  vrhrre  it  is  unreasonably  refused,  such  refuwil  may  consti- 
tiile  (TTDund  for  the  diNappro%'al  of  the  proceedings.  XXXII.  513, 
AfvU.  Iif7i.  A  nmrt  martini,  however,  is  not  required  to  delay  an 
unmvionable  lime  to  enable  an  at^'^'used  to  provide  himself  with  counsel. 
XXX,  liW.  tVn-wtry,  WO. 

665.  While  reatonable  fiu'ilitics  for  prtH'uring  such  ^-ounsel  as  he 
may  desire  ahould  l>e  afforded  an  accused,  his  claim  must  be  i-egarded 
a#  i>ti)H>rdinate  to  tho  interestit  of  the  service.  Thus  where  an  accused 
olE^-er  applied  to  the  department  commander  who  had  convened  the 
court,  lo  authorize  a  [tai'ttculnr  officer  whom  he  desired  as  counsel  to 

'In  'f— <  «i  rxrvptiuual  ilillifiiliy  onit  inililic  imniirl«;ii*,  civil  couuivl  were  lor- 
Bvflv  ri-^  tiiifr<><|ii<'iii!y  ri'tiuniil  toatouit  ihc  jii<lse»ilvi>rate,  dh  iixlji-ale'l  in  the  texL 
Sif  ■    ii'M-r,  u(  the  oltiw  of  Juooe  Advocate  General  o(  Uie  Anny, 

•D'i  '■:■•  Ailvin^tiw,  Ity  theftut  ol  July  17. 1862,  Kadi  iiiijt«iicHS  have 

trr<  I  Liii'nri-.     t'ndrr  the  exietltig  uw,  indecil,  counsel  n>ul<l  In- 

f£<;<  '  >'\|i«iiiic)  for  lhi«  [III nraee  only  through  the  De|>artiucnt  (rf 

Jiwi::  ...    :.  ,  n.^i  (jrrec<iniiii«!U(UliouofUief<e»Jt!ttirj-oTWar. 

■St  M'  Nnuiitit.'ii,  |F.  178:  Macumb  (edition  ut  1809).  p.  94;  Wintbrop,  Mil.  Law 
«a  l>rer«dM)t#,  241. 

In  tba  OM  i>ubU>htol  In  par.  4. 8.  O.  145.  I>e|it.  of  the  Eaal,  181HI,  the  DepartnieDt 
C«iiiii«ni]miiiridt«l,  M«  phowii  l>y  the  record,  tlutt  "m  (here  i«  nu  olUi.'er  *  •  • 
•nlblite  Inr  ib>lail  u  onaaael,  It  is  Iwlievnl,  con-idprino:  each  of  thi>  i-tiargt«,  that 
UwJBdcp^dTuoatCul  Umi  eunrt  Hhutitd  beahle  lo  jruard  the  inlereMjt of  thoftrciwed." 

Connu*.  OB  thiambjiect.  People  c.  Daiiidl,  6  lAuung.  -I  ' 


uieing.  44: 


,  Van  lUleit, 
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act  in  that  i^pac'ity,  and  this  officer  could  not  at  the  time  be  spared 
from  his  regular  duties  without  material  prejudice  to  the  public  inter- 
ests, held  that  the  commander  was  justified  in  denying  the  application, 
and  further  that  the  validity  of  the  subsequent  proceedings  and  sen- 
tence in  the  case  was  not  affected  by  such  denial.  XXXII,  519,  AprU^ 
1872. 

986.  An  accused,  prior  to  arraignment,  even  if  in  close  arrest,  shook 
be  allowed  to  have  interviews  with  such  counsel,  military  or  ci\Tl,  ai 
he  may  have  selected.  XII,  441,  June^  I860;  XXI.»  141,  December. 
I860.  So,  his  counsel  should  be  permitted  to  have  interviews  wit! 
any  accessible  military  person  whom  it  maj"  be  proposed  to  use  as  1 
materia]  witness,  or  whose  knowledge  of  facts  may  be  useful  to  th( 
accused  in  preparing  for  trial.     XIX,  33,  October^  I860. 

987.  A  military  court  has  no  authority  (analogous  to  that  sometime 
exercised  by  civil  courts  in  criminal  cases)  to  dsslgn  counsel  to  ai 
accused  unprovided  with  counsel.  So  held  that  it  has  no  power  what- 
ever  to  comix?l  an  officer  to  act  as  counsel  for  an  accused.  XIII,  400, 
Jidy,  187 If.  Nor  can  such  a  court  excuse  one  of  its  members  to  enabk 
him  to  act  as  counsel  for  an  accused.  XXXV,  490,  e/irfy,  1871^;  67, 
417,  January^  1893. 

988.  Jftld  that  G.  O.  29  of  1890,  providing  for  the  detail  by  the 
commander  of  a  ix)st  at  which  a  general  court-martial  is  ordered  tc 
sit,  of  a  suitable  officer  of  his  command  to  act  as  counsel  for  prisoncn 
to  be  arraigned,  if  requested  bj'  them,  wa*s  not  to  be  construed  as  sano 
tioning  the  detail  or  voluntary  appearance  of  a  post  commander  hiift 
self  in  such  capa<*ity  at  his  own  post.     65,  77,  May^  189^. 

989.  Section  Ill/circular  8,  A.  G.  O.,  1894,  provides  that  *^nooflB(W 
directly  responsible  for  the  discipline  of  an  organization  or  orgamfl 
tions  under  his  command — as  the  commanding  officer  of  a  post,  band 
company,  Imttalion,  squadron,  or  regiment — nor  the  trial  officer  of 
summary  court  will  be  regarded  as  a  'suitable'  officer  under  theprovi 
sions  of  General  Order  29,  A.  G.  O.,  1890,  for  this  duty  (counsel  fc 
defence  before  genenil  court-martial)  at  the  post  where  he  is  stationed 
Jftid  that  the  section  quoted  was  intended  to  declare  the  officers  mei 
tionod  therein  Nfff  suitable  for  the  duty  of  counsel,  and  that  it  shoal 
not  be  construed  as  conferring  upon  them  an  exemption  from  an 
duty,  which  they  could  waive.*     Card  29,  Jtdy^  189^. 

990.  Bv  the  use  of  the  word  counsel  in  General  Order  No,  S 
A.  G.  O.,  isiH),  without  qualification,  it  was  undoubtedly  intended  111 
officers  detailed  as  such  should  perform  for  an  accused  soldier  all  tlH 
duties  which  usually  devolve  upon  counsel  for  defendants  before  ci 

*  Set*  Counsel,  Court-Martial  Manual  of  1901,  p.  25. 
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coarts  of  crimiiiBl  jurisdiction,  in  so  far  as  such  duties  are  apposite 
lo  the  prot'i'dure  of  military  courts.  It  would  be  proper  for  an  offlcer 
Ml  detailed  to  employ  all  honornble  meunr^  tu  ao<{uit  him,  that  i^  to 
inroke  every  dnfence  which  the  law  ami  facts  juwtify,  without  regard 
to  his  own  opinion  us  to  the  guilt  or  innoocm^e  of  the  ai-cused.  Mili- 
l«n-  law  do<w  not  any  more  than  the  civil  assume  to  puni^^h  all  wrong 
doing,  hut  only  such  ii»  can  lie  ueccrUintHl  by  the  methods  of  Justice 
which  the  law  and  the  cuMtomw  of  the  service  preticribc.'  64,  164. 
Motvh.  Ifi9i;  Card  tiOH.  Xoivmbrr.  ISC^. 

991.  An  application  by  an  accused  officer  to  be  furnished,  at  the 
expciiK«  of  th«  Unitoi  Stall's,  with  civil  counsel  to  defend  him  on  bts 
trial  by  court  martial,  remarked  ujxin  as  imprccedented  and  not  to  l>e 
eiitertainod.  Par,  1057,  A.  B.  (HfiS  of  ISitS;  107l!  of  lOrtl),  relates  to 
no  such  a  case.  W,  277,  Niweinher,  1891.  So  authority  exists  for  the 
payment  by  the  United  States  of  civil  counsel  employed  by  an  officer 
or  an  fnlint*^  man  to  defend  him  on  his  trial  by  court  martial.  32, 
I"J5,  Jtfay.  1889;  46,  438,  F<-bnian/,  1S91. 

COVET  HARTIAL-AITTHOSITY  AND  FTTHCTIOV. 

99S.  Courts  martial  are  no  part  of  the  Judiciary  of  the  U  nited  States, 
but  dimply  instrumentalities  of  the  Kxecutive  ptiwer.  (Compare  8  20!i8, 
/•wi/.)  They  are  creatures  of  unU-rn;  the  [mwer  to  convene  them,  as 
well  HA  the  power  to  ai-t  upon  their  priH-eedings.  being  an  attribute 
of  fomutand.  (See  SEVESTr-HKCOND  Ahtici.e;  One  husdbed  and 
rotTBrn  ABTirLB.)  But.  though  transient  and  summarj-,  their  judg 
luait'^,  when  rendered  u|H>n  subjects  within  their  limited  juritMliction 
(•*<•  Cot'irr  Martiai.— JrHiBDnmoN),  are  as  legal  and  valid  as  those  of 
■ay  other  trilmnals,  nor  are  the  same  subject  to  tje  appealed  from,  set 
•ddp,  or  rerinwed,  by  the  courts  of  the  United  States  or  of  any  Stale.* 
V.S56»  DeaifiAer,  1863;  LV,  486-492,  March,  1888. 

'->-■  '  MnrtiAiMauiifilof  IHOI,  p.  25. 

r  - 

J..|,i.  ,  lOB.  IIB;  Fuiiitive  Wave  Law  Gww,  1  Blatth.,  63S;  In  re 

Bt«aj-.  -    -     -.   ir-:-;  Mtx.rv  r.  H<>UBtt>ii.  3  8.  4  H,,  197;  Kr  ;«r/«  Dunbar,  14 

JU»,  :!■'■;  U'Mi-n  ^.  WjubiwoHh.  IS  Verm.,  170;  Peoplep.  Van  Allen.  56N.  Vork.Sl; 
IVfMll  r.  lUtHl.,  lU  Hun..  223;  Mooiv r.  BMUnl,  4  Taunt,  67;  «  Opiiia.  At.  Uen.,41S, 
43.  "So  acta  «( iuilitu7  o!lli«»  or  Iribunals,  within  the  •cope  of  their  iurisdlrtion, 
•WD  \»  rvriat^i.  m)  iv>i'l<-.  <>r  iiiiniHhi.t],  dvilly  or  i.-riniinally,  by  a  i-ourl  of  couimon 
bw."  Tjirr  I  r.  I  .'  r<  -  \.!<  II,  WA.  Where  b  mart  niartial  bw  juriKlictiori,  "ila 
p«nnnUii|n>fiiiii  '.  itt>|iea(lieil  (or  any  mere  error  orimwalarity  ram- 

■nlitad  iri&in  I )  >  .shinty.    Itxiwlfcuients,  whenn^pruvvduirequirpd, 

rtat  aa  ibeMiu'  n.imiUil  liy  the  MuniM-DiiMdfmlianBwhii-bsiviM'un- 

itnwTiDMW  tn  111.   ;'iL:ui':  Jiir  Ivf^l  tribiinnlK,  inchulingaf  well  the  Inwi«lu 

tl»#  htaboit.  niKlrr  Ilk.-  ririwu^tiuu'u.."    Ex  paHt  H*eJ.  100lt«,  IS.     Sm  Winthrop'i 
MQ.  L.  4  r.,  A&-&7  and  autlmritin  cited;  3  Urwnleaf  Kv,,  470:  Oode  Mil.  K.,  301; 
M.,  H.  I.,  GK- 
ll  (ow «r  r«l> Cteter  r.  KolwrtH   (DO  Fed.  Hop..  MB)  the  court  wid:  "Itiannttbe 


284  COURT    MARTIAL AUTHORITY    AND   FUNCTION. 

993.  A  court  martial  .should  in  general  be  left  to  determine  its  own 
course  of  procedure,  except  where  the  same  is  defined  by  law,  regula- 
tion, or  iLsage.  It  would  be  unwarranted  bj'  usage  to  require  in  orders 
that  a  court  martial  shall  adopt  a  certain  procedure  in  any  case  or  class 
of  cases  as  to  a  matter  properly  within  its  discretion.  Thus  a  com- 
mander could  not  properly  o/vicr  that  courts  martial  convened  by  him 
should  take  testimony  in  cases  in  which  the  accused  pleaded  guilty, 
though  he  might  properly  recommend  their  doing  so.  XXXIV,138, 
February.  1873. 

994.  AVhere  the  accused  pleads  guilty  and  the  specification  does  not 
fully  set  forth  the  particulars  of  the  offence,  the  court  is  authorized 
to  call  upon  or  pennit  the  judge-ad vo<*ate  to  introduce  testimony  suffi- 
cient to  inform  itself,  as  well  as  the  reviewing  officer,  as  to  the  extent 
of  the  criminality  involved  in  the  offence  and  the  measure  of  punishment 
proper  to  be  imposed. »  XXXIX,  206,  October,  1877;  Card  5098, 
Oetiib^r.  1808. 

996.  While  a  specific  punishment  may  be  recommended  in  orders  to 
be  adjudged  by  courts  martial  in  a  certain  class  of  cases,  it  is  not  com- 
petent to  order  such  courts  to  adopt  a  particular  form  of  sentence  in 
any  case.  The  duty  and  discretion  of  courts  martial  in  the  imposi- 
tion of  punishments  are  prescribed  and  defined  by  the  Articles  of  War. 
XXXI,  354,  ^[(xy,  187 L 

996.  It  may  be  said  to  be  a  principle  of  military  law  that  a  comt 
martial  is  to  )>e  left  independent  as  to  matters  legally  or  properly 
within  its  own  discretion.  Such  a  court,  however,  may  not  assumo 
authority  over  a  subject  l>elonging  to  the  province  of  the  officer  If 
whom  it  has  ]>een  convened.  Thus,  while  it  may  decline  to  proceed 
with  the  trial  of  a  ca.se  manifestly  not  within  its  jurisdiction,  itc»- 
not  properly  refuse  so  to  proceed  on  the  ground  that  it  is  not  empow- 
ered adequately  to  punish  the  offender  upon  conviction;  or  that  officeA: 
junior  to  the  accused  have  been  placed  upon  the  detail;"  or  that— tfcfc 
detail  )>eing  less  tlmn  thirteen — a  greater  number  might  have  been  prtt 

office  (»f  a  writ  of  hnfufnt  corpus  to  ^wrform  the  functions  of  a  writ  of  error  in  levie^"^ 
ing  the  jii<1>;inent  of  a  court  martial.    Courts  martial  are  tribunals  created  bj^J*f 
f[T^  in  purHuaiice  of  the  power  c<:>nf erred  by  the  Constitution,  and  have  as  p™4| 
juri.*^liction  of  offences  committed  to  them  by  the  law  military  as  do  the  drcmtw 
di*«t net  courts  of  the  United  States  in  the  exercise  of  their  statutorv  powewortj 
other  offences.    The  (luestion  of  jurisdiction  may  be  reached  by  suet  a  writ,  M I 
may  Ix;  when  the  ju(l}?ment  of  any  tribunal  is  attacked;  but  the' range  and  0cm4 
the  inijuiry  is  controlle<l  by  the  same  rules  and  limitations  in  either  case,    utm 
must  Ix'  jurisdiction  to  hear  and  detennine,  and  to  render  the  particolar  jndgiMrf 
and  sentence  im]M>sed;  but,  if  this  exists,  however  erroneous  the  proceedingBinV^ 
they  cannot  be  reviewe<i  collaterally,  or  redressed  by  habeas  corpus.    These  prints 
have  been  rcpeateiilv  declared  bvthe  authorities,    /nrf  Da\Tfion  (CO.),  21  F 
618;  Ex 2)in'i^Ri.^Hh  1*00  U.  8.,  13,  *25  L.  Ed.  ,538;  In  re  CJoy,  127  U.  S.,  731,  8  Bap.( 
1263;  32  L.  Eti.,  274;  Ex  jmrte  Yarbroujrh,  110  U.S.,  661.  4  Sup.  C?t.,  152,  281*1 
274;  U.  S.  V.  Pridgeon.  163  U.  S.,  59,  14  Sup.  a.,  746,  38  L.  Ed.,  631." 
'See  Court-Mar.  ^lanual  of  1901,  p.  42,  i>ar.  2. 
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pwiurt  without  injury  to  theservici';  or  that  the  accused  has  not 
iced  in  arrest.  A  court  declining  to  go  on  with  a  trial  upon  any 
«M-h  ground  inay  be  pcn'raptorily  ordered  by  the  fonvening  authority 
to  proceed:  if  it  still  refuses,  the  prefcralile  course  will  ordinarily  be 
lo  dUiHtlrf  it  in  ifonenil  orders  (adding,  if  deemed  desirahlo.  an  exprea- 
«ion  of  censure  on  account  of  it«  contumacy),  and  to  convene,  for  the 
trial.  a«-ourt  composed  entirely  of  new  niemltor:'.  XXI,  177.  January, 
IftX:  XXV.  578.  Ma;/.  ISGs]  XXVIll.  57.  Aiifjmt.  1S6S. 

997.  A  court  martial  has  no  authority  over  the  person  of  an  accused 
cxce|rt  when  he  is  Ijefort^  it  for  trial.  It  cannot  arrest  him,  or  by  it« 
own  order  cause  him  to  be  brought  to  the  place  of  trial;  the  compel- 
ling of  hi*  Htteudunce  iK-fore  the  court  lieing  a  duty  of  the  convening 
officer  or  poat  commander.'  XXIl.  liOti,  Fctimary,  1SG7.  XXXIX, 
M.  IMvtuhrr,  1S76,  So.  a  court  uiartial  has.  ax  such,  no  authority  to 
arretit.  or  to  require  it«  judge-advocate  or  other  olticer  lo  arrest,  a 
witncM*  AUDpectecI  of  false  swearing  upon  a  trial  which  has  l>ecn  had 
hefore  it:  in  such  a  case  itn  proper  course  is  to  report  the  facts  to  the 
convening  authority  for  hi»  action.     Ill,  109.  July.  1S6S. 

996.  fharges  are  regularly  and  properly  referred  to  a  court  martial 
for  trial  by  the  officer  who  ha«  constituted  it  (or  bis  superior),  and  a 
rourt  martial  may  in  general  properly  decline  to  entertain  charges 
otberwiiM*  mibmittcd.  llie  validity,  however,  of  the  proceedings  or 
wfltence  of  a  court  martial  in  any  cose  will  not  Iw  affected  by  the  cir- 
eoowlaix-e  that  the  charges  were  in  fiu-t  irregularly  referred  to  it  by  a 
«ootmander  inferior  to  the  convening  officer  and  without  having  been 
approved  by  him.     XXII.  502,  Dt-crmbt-r,  186G:  XXVI.  167,  -Votvwi- 

999.  A  court  martial  is  not  authorized,  in  its  discretion  and  of  its 
own  motion,  to  reject  or  strike  out  a  charge  or  specification  formally 
referred  to  it  for  trial  by  competent  authority,  nor  to  direct  or  permit 
the  judge-ndvocttte  to  drop  or  withdraw  liuch  a  charge  or  specificHtion, 
or  eater  a  tuAle.  j^fvu-qHt  an  to  the  same.  For  such  action  the  authority 
of  th«  convening  commander  is  rctiuisite,*  But  where,  by  a  special  plea 
or  objection,  an  /muc  is  made  by  the  accused  as  to  the  sulliciency  of  any 
pkading,  the  court,  without  referring  the  question  to  the  convening 
(■Seer,  ta  empowered  to  allow  the  plea  or  objection  and  quash  or  strike 
ool  ibe  cbargc,  Ac.'  XXIX,  37il,  Oct'jht-r.  1SS9;  20,  378,  i\wf«iirt-, 
IVfT. 

'SmnntKlof  lOOO.  ;«ff. 

■Udoimw  (I.  C.  M.  O.  I.%  Dept.  o(  the  Sli«eotiri.  1877;  do.  3«,  79.  Dept.  of  the 
Httl*.  laTT;  do.  13,  ^.,  IftTS;  do.  41,  id..  ISSO;  An.  V,,  4H,  Div.  of  Pkdfic  and  Dent. 
«f  CU.,  IMO- 

'Tltw  nraiFntili  nfIx  forth ihtrmtabliihtxl  practice  in  our »en-W.  It  is  now  incor- 
pcaMnd  III  llir  (  oart-Mani*!  Moniul  (1001 ),  p.  ID,  »er.  V.  Ab  to  iht-  anthority  a(  the 
eaort  \n  illroct  an  amnvUnml  <i(  a  charvf  i.-r  »pM-illcation,  «ev  ntiXv  to  (  720,  unit. 
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1000.  When  a  court  martial  desires  to  have  the  benefit  of  the  testi 
mony  of  a  party  who  has  not  been  introduced  as  a  witness  by  the  pros 
ecutioii  or  defence,  it  may  properly  call  upon  the  jud^e  advocate  t 
have  such  party  summoned,  or — if  he  is  a  military  person — may  appl; 
to  the  convening  authorit}'  or  post  commander  to  have  him  orierei 
before  it  to  testify,'  and  it  may  adjourn  the  trial  for  a  reasonable  tim 
to  await  his  attendance.     XXV,  578,  May^  186S. 

1001.  In  the  interests  of  justice  and  for  the  purpose  of  fully  informioj 
itself  of  the  facts,  the  court  ma}',  in  its  discretion,  allow  the  intrc 
duction,  bv  either  side,  of  material  testimonv  after  the  case  has  bee 
formally  closed.'  Such  a  proceeding,  however,  must  be  of  coon 
exceptional,  and  a  i>arty  should  not  be  permitted  to  offer  testimooji 
this  stage,  unless  he  exhibits  good  reason  for  not  having  produced  i 
at  the  usual  and  proper  time.  XII,  401,  May^  I860;  XVII,  89S 
Ovt(J>ei\  1866. 

1002.  In  a  case  where — a  plea  of  guilty  having  been  interposed— th 
prosecution  had  closed  and  the  accused  had  proceeded  to  present  t 
the  court  a  statement  of  defence,  hM  that  the  court  was  authorized 
in  it^  discretion,  to  reopen  the  case  and  hear  testimony  relative  to  eei 
tain  gross  ill-treatment  to  which  the  accused  in  his  statement  In 
represented  that  he  had  l>een  subjected,  and  which  he  claimed,  In 
excused  or  extenuated  his  offence.     XXXI,  35,  November,  1870, 

1003.  A  court  martial,  after  having  entered  upon  a  trial  which  In 
to  be  suspended  on  account  of  the  absence  of  material  witnesses,  0 
for  other  cause,  is  authorized,  in  its  discretion,  to  take  up  a  new  cii 
not  likely  to  involve  an  extended  investigation,  and  proceed  with  i 
to  its  termination  before  resuming  the  trial  of  the  first  case.  Ill,  881 
Aiun'^t.  IHOS;  IX,  650,  Septemler,  186^;  XXVI,  548,  May,  1868. 

1004.  A  court  martial  has  no  power  to  terminate  its  own  exidteM 
or  function.     Where   therefore   it  has   adjourned   '^  sine  die^^  {«l 

*  It  haa  not  }H»on  the  practice  in  this  country  for  the  convening  authority  to  dell 
ai2  oflicvr  to  attend  a  military  court  in  a  ministerial  capacity — ^to  summon  witoMN 
enforce  tlie  attendance  of  the  accui<ed,  <&c.  In  the  8^'ial  case,  indeed,  of  the  pcnM 
charged  with  complicity  in  the  ast^asifii nation  of  President  Lincoln,  and  tried  bral 
tar>'  cumniiHsion,  it  was  oniere<l  by  the  President — May  Ist,  1865---a8  follows:  "111 
Brevet  Major  Cieneral  Hartranft  be  ai«<igned  to  duty  as  special  provost  manhal  fH 
eral  for  the  ][>ur]K>He8  of  paid  trial,  and  attendance  upon  said  commiaBion,  iadv 
execution  of  it8  inandate*i." 

^Coin|>are  El)erhardt  r.  State,  47  Ga.,  59S;  and  see  the  trial,  by  eoait-maitilV 
B.  G.  Harris  (Ex.  Doc.  ^o.  14,  11.  R.,  3^h  Cong.,  1st  sees.,  p.  25),  where,  ontfaeoi 
on  which  the  accused  was  to  present  his  final  argument  to  the  court,  and  which i 
two  davH  after  the  formal  closing  of  the  case,  the  defence  was  allowed  to  introdi 
new  testimony  on  the  merits.    See  also  Court-Martial  Manual  (1901),  p.  43. 

It  is  moreover  the  duty  of  a  court  martial  to  see  that  injustice  is  not  doM  t 
accused  by  the  admission  on  the  trial  of  improper  testimony  prejudicing  bis  defiaj 
or  unfairly  tending  to  aggravate  the  misconduct  chai^ged.  In  the  interests  of  jvli 
therefore,'  the  court  may  exclude  such  testimony  although  its  admission  may  not 
objected  to  on  the  part  of  the  accused.    Compare  State  v,  O'Connor,  65  Missouri,  9 
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S  3'.'.-.,  onfc-),  it  may,  without  Iwiiig  formally  rei-onvened  in  orders, 
reaist^cmble  and  Uikp  iiji  imd  try  a  (■ase  refei-rwl  to  it  by  the  convening 
authority,  through  its  prnsident  or  judge-iid vocals,  precitn^ly  as  if  it 
liad  not  adjouriifd  at  nil.  It  i^  its  duty  indeed  to  hold  itself  in  readi- 
riet«*  U>  try  all  t-aww  so  roferred,  until  fomially  dissolved  by  the  eon- 
v«>niiig  officer  or  his  micoesijor  in  the  command.  XIX,  H'^S,  May, 
ISSC:  XLI,  283.  June,  1878. 

1006.  An  adjournment  "»/«<■  die"  by  a  court  martial  does  not  dis- 
0olve  it,  and  the  reviewing  autbority  is  authorized  to  send  l«ck  to  the 
rourt  it*t  record  for  the  reconsideration  of  the  judgment,  and  the  court 
itM'lf  to  rwoniiider  and  refrauie  the  sentence,  f.ubsequently  to  such  an 
ad)ournmeut  and  without  regard  to  it.'     LV.  aus,  Dviyrmher.  18S7. 

1006.  A  court  martial  i?  not  legally  di^olved  till  otScially  informed 
of  an  order,  from  couijKiIent  authority,  dissolving  it.  The  proeeed- 
iDg»  of  » t-ourt  martial,  had  after  the  date  of  an  order  dissolving  it  but 
befon*  the  court  has  become  officially  advised  of  such  order,  will  th«» 
be  quite  regular  and  valid.  Where  an  order  disaolring  forthwith  a 
i-Durt  m&rtial  has  )x>cu  duly  ofliciitlly  re<^'eived  by  the  court  and  ha» 
lbu»  taken  effect,  an  order  MubHct]uently  received  revoking  this  order 
will  \tK  entirely  futile.  It  will  not  revive  the  court,  but  the  same,  to 
be  qualitied  for  further  action,  must  be  formally  re-convened  as  a  new 
and  distinct  tribunal     XL.III,  \m.  January.  1880;  32.  29.  April,  1889. 

1007.  Ext-ept  where  it  sustains  a  challenge  under  Art.  S8,  a  court 
martial  i*  not  authorized  to  dispense  with  the  ultendance  of  a  uiejulier.' 
XXXVII.  34.  .'irfiUmhcr,  1875.  It  cannot  excuse  a  member  to  enable 
him  t«  attend  to  other  diitice;  for  example,  to  act  as  counsel  for  the 
■ociued.  For  nuch  purpose  he  must  lie  duly  frh'nvd  by  the  convening 
aulliority.  XXI,  HM.  .S--/>t.rmf>rr,  1866;  XXXV,  48e;,4iti),  Jii/y,  1874- 
H*h*re  a  court  martial  relieved  two  of  its  meiii)>ers  on  the  ground  that, 
having  been  al)M>nl  from  a  ]X)rtion  of  the  praceedings,  they  had  not 
bmnl  a  portion  of  the  t*'stiniony.'  /ie/<l  that,  provided  _/t'rc  luemlMPrs 
had  alwayn  remained  and  been  prenent,  the  validity  of  the  findings  and 
wntenve  wa»  not  atfe^'teil,  and  the  luuiie  would  properly  be  approved, 
BnleaH  it  appeared  that  the  action  of  the  court  bad  in  some  manner 

Jndlcwl  tlie  defence.     16,  4S.  FSnmry.  1887. 

L  When-  a  court  martial  excused  its  judge-advocate,  and  required 
Btor  member  to  ai^'t  as  judge-advocate  in  his  t^tead,  A./// that  it» 
I  w«»  wholly  unauthorized  and  that  its  proceedings  were  prop- 

f  diiMpproved.*    It  is  only  the  convening  authority  (or  hb  auc- 


■Sw  Brown  r.  Root,  Sun.  Court,  D.  C,  1900  \U.^ 
■Compirp  7  Opinn.  At  Gen.  W. 
■fee  nol«  to  f  1(M)T,  uMt. 
*aMO.aM.0.62,  War  Urtpt.,  ISTt. 
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cesser  ill  oominand)  who  can  relieve  or  detail  a  member  or  a  judge- 
advocate.     XXVI I L  li>8,  ()rU^ei\  186S. 

1009.  Strictly,  communications  from  the  convening  authority  to  the 
court  <iff  Much  (and  r!a:  rrrm)  should  be  made  to  (and  by)  the  presi- 
dent as  its  organ,  unless  in  the  latter  case  the  court  directs  the  judge- 
advociite  to  represent  it;  communications  relating  to  the  conduct  of  the 
prosecution  should  be  made  to  (and  by)  the  judge-advocate.  XXIX, 
836,  <A^A7',  1869. 

1010.  There  is  no  law  prohibiting  a  court  martial  of  the  United  Stoto 
from  sitting  on  Sunday,  and  the  fact  that  a  sentence  of  such  a  court i« 
adjudged  on  that  day  can  alFect  in  no  manner  its  validity  in  law. 
XXXIX,  321,  H27,  Xovtmhtri\  1877,  and  Aug\u*t,  1878;  Card  2955, 
FSruary.  1897. 

1011.  The  f^Ming  of  a  court  martial,  in  the  manner  of  a  jurj'  or  oth- 
erwise, is  a  proc»eeding  wholly  unknown  to  military  law.  So,  where 
an  officer,  acting  as  the  counsel  of  a  soldier  on  trial  by  court  martial, 
demanded,  on  the  court  ruling  adversely  upon  the  admission  of  a  ^ 
cial  plea,  that  it  be  polled, — held  that  his  action  was  wholly  irregular 
as  well  as  disrespectful  to  the  court.*     XXXIV,  454,  September,  187S» 

1012.  A  court  martial  is  authorized,  in  its  discretion,  to  sit  with  doon 
closed  to  the  public.  Except,  however,  when  temporarily  closed  for 
delilwration,  courts  maitial  in  this  country  are  almost  invariably  opn 
to  the  public  during  a  trial.  XXIX,  34,  June,  1869.  But  in  a  partico- 
lar  case  where  the  offences  charged  were  of  a  scandalous  nature,  it  wn 
recommended  that  the  court  be  directed  to  sit  with  doors  closed  to  th 
public.     Card  lt>37,  Angmt.,  1896. 

1013.  A  court  martial  is  authorized  to  exclude  from  its  session  aqf 
person  who,  it  has  good  reason  to  believe,  will  endeavor  to  intimidall 
or  interrupt  the  witnesses,  or  otherwise  conduct  himself  in  a  disorder 
manner.     XXIX,  237,  Augmt,  1869. 

1014.  AVhere,  after  the  accused  has  pleaded  guilty,  or  after  he  bi 
pleaded  not  guilty  and  the  evidence  for  the  prosecution  has  been  p* 
sented,  he  effects  an  escape  from  military  custody  and  disappears,  b 
may  proix^rly  l)e  held  to  have  waived  his  right  of  defence,  and  tkl 
court  is  authorized  to  proi'ced  with  the  trial  to  a  finding  and,  in  tkl 
event  of  conviction,  a  sentence.'  XI,  2t>0,  295,  December,  186i;  XXl 
169,  Jfnnnirf/,  1866.  AVhere,  in  such  a  case,  the  accused  leaves  coui 
sel,  the  court  may,  in  its  discretion,  allow  such  counsel  to  introdiitf 
evidence  and  present  an  argiunent.     XIX,  487,  March,  1866. 

1016.  The  remarking  by  the  court,  in  connection  with  the  findiq 

>See  <;.  ('.  M.  ().  :^7,  War  Dept.,  187.^. 

»Sw  Fijrht  r.  TheStatf,  7  Oliio.  KSO;  McC'orkle  r.  The8tate,  14  Ind,,  p.  39;  SM 
V.  Wairiins  !♦)  Iml.,  .'Jo7.     See  alno  Conrt-Martial  Manual  (1901),  par.  7,  p.  15. 
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r  wnteufP,  imfavmnililv  upon  an  officer  or  noldicr  (other  than  the 
•crusi-d)  whoitc  cuiiduct  U  i-\hibitv<l  by  the  tv^itimony,  or  upon  itn  act 
or  praftii-e  deenifd  proper  to  be  noted  in  the  interests  of  military  dis- 
riplini%  though  now  I'omiMrutivoly  unuitual,  is  san<;tion<>d  by  the 
Jioritieti  AH  permissible  and  regular  in  a  proper  aise,'     XXVIII, 

M,  ifoy.  JSG9;  XXIX,  a]6,^l«^w.^  IS69. 

\  1016.  A  court  martial  may.  in  connection  with  iU  judgment,  prop- 
'rt  upon  a  witness,  not  only  as  testifying  falsely  but  as 
jnvinj;  evasive  and  disingenuous  testimony:  but  the  power  to  thus 
HniiiiudviTt  U[Km  witnesses  should  be  exercised  with  caution.  42,  156, 
Ju/t,,  JS9U. 

1017.  'I'o  detail  iis  a  military  commission  the  same  officers  as  those 
Tady  (■onstttutbigacourt  martmlorv/cctv-rffir,  without  tlissolving  the 

fourt  fiiNt  convened,  though  a  proceeding  for  which  there  are  prece- 
dents Itoth  in  the  Mexii.wn  war  und  the  war  of  tho  riOK'llion,  is  one 
whit-h  should  not  be  resorted  to  where,  without  material  embarrass- 
tnt-nl  lu  the  service',  it  cun  be  avoided.  And  this  view  is  itpplicnble, 
tbiiugh  witli  less  force,  to  the  case  of  a  single  officer  proposed  to  be 
di-tftik-d  upon  two  distinct  luilitiiry  courts  at  the  some  time:  such  a 
detail  should  not  lie  made  unless,  on  account  of  the  scarcity  of  officers 
fttnihible  for  i-ucli  duly,  it  cannot  well  be  avoided.  VII,  134,  Fthrit- 
ary,  IfiGi:  XIX,  4»5.'jAi/vA.  IHGO. 

1018.  A  court-martial  has  only  statutory  powers.  Its  judicial 
■utfaority  being  derived  wholly  from  statute  (mostly  the  Articles  of 
War),  il  can  e xcrcLne  no  common  law  functions,  such,  for  example,  as 
the  gi'neral  power  to  punish  forcontempt.     XLIX,  'AM,  Aut/iut,  1H85. 

I^dfei  origin  and  authority  being  statutory,  the  stntutelaw  investing  it 

^■Pilfa   its  powers  must  1h>  closely  followed.     No  presumption  can  he 

^E«de  in  favor  of  its  jurisdiction.     LV.  4stt,  ^falrll,  l>i8S. 

^B  lOlft.  Courts- martial  being  no  part  of  the  Judieiurv  of  the  United 

^BteteM.  but  simply  instrumentaliticn  of  the  Executive  power,  the  pro- 

B'vlrioDs  of  vVrt.  VI  of  the  jVinendments  to  the  Constitution,  according. 

Id  criminal  prosecutions,  the  right  of  trial  by  jury  and  to  be  confronted 

with  the  witnesws,  do  not  apply  to  their  procedure  which  is  governed 

vbolly  by  statute  and  military'  usage,     /hid  therefore  that  the  ilsc  of 

depiwitionM  imder  the  prov  isions  of  the  S*  1  »t  Article  of  war  was  not  open 

Xit  objection  on  constitutional  grounds.     52,  304,  J-'Sruary^  1S93;  66, 

K  The  principle  of  the  Vth  vVmendment  to  the  Constitution,  but 

t  t<>iDiinoni>ft  HWt-T07:    Ki-iine>ly.  WV^-l;  Ih;  Han.  18-J-^;  O'Brieu.  L>OS.    In 
I  r.  Muuiv.  'I  b<M.  A  Pul.  :H1.  llif  i-xpr«viciij  i.(  o|iuiii>ii  i>y  a  ifmrt-uwrtiiil.  iii 
dlttioft  ma  BtniM-il,  that  thi>  pJT>»iH-utiijn  linil  liu'ii  uL'tunted  bv  uiuJicc,  was  hold 
nidMltntealitwl, 
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not  the  amendment  itself,  applies  to  courtsi  martial  trials  as  a  part  of 
our  common  law  militarv.  As  See.  JSGO,  Rev.  Sts.,  does  not  apply  to 
courts-martial,  it  does  not  set  aside  the  ^neral  principle  which  with 
'  tt)urts-martial  takes  the  place  of  the  <*onstitutional  provision,  but 
whether  it  applies  or  not,  an  accused  on  trial  l>t»fore  a  court-martial 
cannot,  when  testifying  as  a  witness  in  his  own  Ijehalf,  Ix-  c*omplled 
hv  it  to  criminate  himself  as  to  the  matter  at  issue.     Card  14y5,  July, 

1021.  A  court  martial  convened  by  the  ^Secretary  of  War,  ^<r/// legally 
constituted:  such  act  of  the  Secretary  ])eing  administrative  and  in  law 
the  act  of  tht»  President  whom  he  represents.*  The  order  here  is  not 
a  judicial  but  an  executive  act,  and,  like  any  other  executive  order, 
is  h»gal  if  made  through  the  head  of  the  executive  department  to  the 
province  of  which  it  jx^rtains.  LVI,  465,  Awpist^  1SS8;  6i  169, 
JA//v//,  hSOJf, 

1022.  The  officers  of  the  branches  of  the  sen'iee  specified  in  i)ar.  190, 
A.  K.  (do.  of  l8Jn5;  20S  of  llXJl),  are  subject  to  lx»  detailed  upon  wurt 
martial  duty  only  by  orders  emanating  from  the  War  Department 
An  officer  of  the  Subsistence  Deimrtment,  assigned  to  duty  at  a  general 
"dc|M)t  of  supply."  was  ordered  to  '*reix)rt,  on  his  arrival,  by  letter 
to  th«'  flejmitment  commander.''  Ilihl  that  this  was  not  an  order  to 
rciK>rt  for  duty  and  did  not  except  him  from  the  application  of  the 
n'gulation  or  place*  him,  for  court  martial  service  or  otherwise,  under 
the  ionmiand  of  such  commander,  but  enjoined  mei'ely  a  formal 
announc«»ment  of  his  arrival  and  entering  upon  his  duties  properly 
#«ll<'<l  for  bv  considerations  of  courtesv  and  deference  towards  his  mili- 
f arv  sujx*rior.     48,  1^55,  -//////,  LS9L 

1023.  A  court  martial  cannot  Ik?  availed  of  for  the  (X)lleetion  of  the 
private  debts  of  officers:  it  cjin  take  no  notice  of  their  financial  obligf^ 
f  ion>  except  as  evidence  of  fniud  or  dishonor  when  admissible  in  proof 
of  an  offence  under  the  Articles  of  AVar.     35,  403,  Octi)bei\  1869. 

COURT  MAETIAL— JUBISDICTION. 

1024.  Courts  martial  (though,  within  their  sc*ope  and  province? 
authoritative  and  independent  tribunals — see  S  1M^2,  <^//</r)arelx)diesof 
ex<«'ptional  and  restricted  {)owers  and  jurisdiction:  their cognirance 
*><'ing  <*ontined  to  the  distinctive  classes  of  offences  recognized  by  the 
military  code.-    Their  jurisdiction  is  criurhnil^  their  function  being^ 

^Kj  iMirh  WatkinP, 8  Pet.,  11»3,  'M^:  Barrett  r.  Crane,  1«  Verm., 246;  Brooksr.  Adin* 
11  I'irk.,  440;  BnHjks'  /.  l)avift«,  17  iV/.,  14S;  Bru(»k»  r.  Daniels.  22  ?d.,  498;  Waahboft 
/.  I'ijilli|»s,  2  Mot.,  L^Hi:  Smith  r,  Shaw,  12  Johns.,  257;  Mills  r.  Martin,  19  H./t] 
In  matter  of  Wriglit,  M  How.  Pr.,  221;  Ihiffield  r.  Smith.  3  SerKt.  &  Rawle.SDO; 
lUAl  r.  Toolev,  12  Ireilell,  005;  State  r.  Stevens,  2  McConi,  32;  Miller  r.  Seaie,  2  W. 
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ran!  (in  j»roper  casps)  punlnliiMnt:  they  have  u<»  authority  to  ad]'u<la:e 
mia^eti  for  pergonal  injuries  or  private  wroiijfft.'     XX VII,  4it4,-/'iiiii- 

.  I'VCa,  They  have  no  jwwer  lo  rescind  a  coiitmL-t  or  to  paws  upon 
civil  rightfl.     Tliey  are  called  inUt  existence  solely  for  tLe  jnir- 

e  (if  uwnrdin);  puai»hiiicut  fur  luilitui'ii'  offencos.    Curd  3G08.  Jt'urem- 

,  isar. 

[  1035.  W|iik>  it  will  in  general  Iw  more  fur  tbe  interest  uiid  eoiiven- 

L>  of  the  Service  to  hripg  an  iKX'U-'*ed  officer  or  soldier  to  trial  near 

t  locality  of  his  offence,  lie  iiiuy  with  equal   legality  be  tried  liy  a 

roaed  in  any  other  i«rt  of  (lie  Tnited  Stat<fs.'    XI.  351, 

IBM.  lu  order  to  l»t'coino  amenable  to  the  military  jurisdiction,  an 
officer  or  .-ujldier  muit  have  been  legally  and  fully  admitted  into  the 

fjitary  worvlce  of  tlic  L'nited  Slates.     Thuy  /uM  iJiat  an  officer  of 
Ite  vohinteern  ap|)ointed  by  a  governor  of  a  State,  but  not  yet  uiu9- 
ned  into  the  I'niled  .States  service,  wri*  not  amenable  to  the  jurisdic- 
«  of  a  court  martial  of  the  United  States  for  an  olTence  committed 
liie  engagiHl  in  n-cruiting  service  under  the  authority  of  the  gov- 
»or.      XII.  +75,  Jf'/i/.  IfiGa. 
1087.  An  otfiitT  or  Holdier  (exi-ept  ».■*  otherwise  providwl  in  the 
60th  Article)  ceases  to  Ik-  amenable  to  the  militarj'  juinadiction.  for 
oSenciw  conniiilled  while  in  the  military  senice.  after  he  has  l»cen 
Hpurated   therefrom    liy   resignation,  dismissal,   being   dropped   for 
MTtioii.  muster  out.  discharge,  &e. .  and  hai<  thus  tx-eotne  a  civilian.' 
old  Kngliith  precedent  of  Sackrille's  case'  (which  appears  indeed 
|^BtaIld  alone  even  in  England)  liiut  not  liecn  fulluwed  in  thw  country 
wigniKed  in  our  law.     1.  396,   Xnwmhei;  im:i;  II.  411.  Mm-eh, 
Xll.  47tt,  J'lly.  !8Go;  XUI.  108.  Ihceinher.  ISHU  XIX.  U. 
,  <Mijf>rr,  ISCa;  XXI.  87.  Xoi'^ber.  I860;  XXXI,  34,  4*.  .lWv;«i^r, 
.  Auguia,  lt!7U  XXXIII.  354.   Srfa.-,nhri\  1S72;  XXXIV, 
.  AuguMt,  1873;  XXXV.  (Hit.  Xoveinber.  ISTi;  XLIl.  318.  Jnn^, 


111):  6  U|iin«.  At.  Gen.,  425.     "A  I'oart  mArtiitl  is  »  i-uan  nt  Ijtnilc-I  an<l 
il  juTuilietinii.    It  if  <iille<t  inlit  rxun^iiit'  by  furvo  of  exprtsv  ^loiiUc  litw.  (<ir  ii 
J  fMiriitw.  Mill  lopurinrm  a  jnrticiilariJuly:  untl  wlipii  theotijei't  of  it«  I'niiliiiu 
ini|ili*li«l.  il  i-Miw*  to  eiicl.     •'•(/,  In  ito  iirowviliniw  or  (•■iiti-ni-e.  it 
mda  Ihr  liiuil  ii(  lie  juriwliftioii.  the  myuil«?n.  nf  the  iimrl.  aiul  llie  -lUiivr  wb.. 
t^«i][<?«t  it*  mmli '■■''<*,  are  liwspiinwre,  «inl  lu'cni'h  an- ntiewenilile  lo  tlu-  [uirly  iiijiinil, 
m  ilaiaainv.  In  the  onurtn.'*    .'ni[t*nl.  Kv,,  {  47H,     .S«>iil*"'  MrXa((htfii.  vp.  ITS,  17ii, 
,^Src  2<i«wnl.  Kv,.  ((  471,  476;  I'uiUil  Stalt*-.  Clark. «  OUi>.  W;  Warden  --,  Itniley, 

tl  tliti]iirliKlietinn  rifn 


Koltr  tbe-  iviurttcr  'ti-ltim  ..t  I»nt  MuiefleM.  la  I-Arker  -.  C'Uvc,  4  BQm<w,  M19 
tn)  in  I7TO),  tliai  (itHrer)- ii(  the  mnn.v,  "aftpr  rMigniait  tlielr  i-uinniisiiinns,  c«aw 
n  tAi^teta  (4  inllltBrr  jnrl»lictinn. " 
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A  discharge  of  a  .soldier,  when  subject  to  trial  and  punishment 
a  military  offence,  is  a  formal  waiver  and  almndonment  bv  the  Uni 
States  of  jurisdiction  over  hmi.  XXXIV,  406,  Aitgrnt^  1S73. 
does  a  soldier,  after  having  })een  dishonorably  discharged  bysenter:=r 
remain  liable  to  the  military  jurisdiction,  for  desertion  or  any  otzz:- 
military  offence  committed  before  discharge,  by  reason  of  being  a^ 
held  in  military  custody  as  a  prisoner  in  confinement  under  the 
sentence;  for  he  is  then  held  not  as  a  soldier  but  a8  a  civilian  conv —  /( 
XXXI,  34,  3^.//v  /y/Jr/',  1S70:  XXXII,  19<),  Dec^mher.  1871;  XXX^  JJ 
354,  S^2dtnih.r,  1S72:  XLI,  228,  J%,  1878;  Card  7614,  Janu^w/^ 
1900. 

Nor  can  a  person,  who,  by  reason  of  acceptance  of  resignation,   <& 
missal,  disi'harge,  &c.,  has  l)ecome  whollv  detached  from  the  militarr 
service,  l)e  made  liable  to  trial  by  court  martial,  for  offences  committee/ 
while  in  the  service,  on  the  ground  that  such  offences  were  not  dis- 
covered till  after  he  had  left  the  army.     XXXVII,  374,  March,  1876. 

The  returning  by  a  dismissed,  &c.,  officer  to  the  service  underanew 
commission  does  not  revive  a  jurisdiction,  for  offences  committed  while 
he  was  in  the  service,  which  had  lapsed  upon  his  being  separated  from 
it*     V,  314,  Xoonih^r,  1863;  XXXV,  (>4i>,  Xoi^iber,  187^. 

Except  as  to  the  offences  covered  by  the  60th  Article  of  War, 
amenability  to  military  jurisdiction  ceases  on  dismissal  or  other  jjever- 
ance  from  the  military  service,  the  I'^nited  States  being  deemed  to 
have  waived  the  right  of  prosecution;  nor  is  such  amenability  for 
offences  committed  during  a  period  of  ser^'ice  which  has  been  legally 
tenninated,  revived  by  a  subsequent  re-entry  into  sen'ice.  L.  ^^ 
Au(/u^fn  1S80. 

1028.  An  honorabh*  discharge  releases  from  and  marks  the  termin** 
tion  of  the  particular  contract  and  tenn  of  enlistment  to  which  it 
relates  onlv:  and  does  not  therefore  relieve  the  soldier  from  the  eon- 
sequences  of  a  desertion  conunitted  during  a  prior  enlistment.  48, 
442,  Oct(Ai\  1801;  53,  lTi>,  AprlK  1892;  69,  80,  Aprlh  1893.  Simi- 
larly held  with  respect  to  a  discharge  without  honor.  Card  2115, 
March,  1890.  Thest*  discharges  release  the  soldier  from  amenability 
for  all  offences  charged  against  him  within  the  particular  term  to 
which  they  relate,  including  that  of  desertion,  except  as  provided  itt 
the  OOth  Article  of  AVar.  Card  2041,  May,  1896.  But  a  dishonorable 
discharge  (/.  < .  by  sentence)  does  not  relate  to  any  particular  contract 
or  term  of  enlistment;  it  is  a  discharge  from  the  military  service  as* 

Ut  is  to  Ix^  un(lerst(X)(l  that  tlie  j^noral  rule  of  the  nonamenabUity  to  military  trial 
of  officerHHinl  Holdiers,  aftt*r  dischaivts  (liHmlHBal,  Ac,  for  offences  committed  prior 
thereto,  in  nubject  to  a  HinvifK*  ntatutory  exception,  viz.  that  provided  for  in  thecon- 
duding  ])rovit<ion  of  tlie  tiOth  Article  As  to  the  question  of  the  constitutionality  of 
this  pro>ision,  see  §  117,  ante^  and  note;  also  note  to  1 1031,  jMi. 
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inwhrnentr— a  complete  expul«iion  from  ihe  army— ami  covers  all  unex- 
pired etilutmeote.  A  soldU-r  thu-'^  dishotionilily  <li:w.'burge(l  'iiiiu-f  )mi 
made  ameiiftblo  for  a  desertion  or  other  military  offence  cotuinitti'd 
undur  a  prior  vnlit^tmeDt.  except  ar*  pi-ovided  in  Ibc  iXtth  Ai-tirlr  of 
\V«r.  Nor  would  a  subsequent  enliiitment  aft«r  such  dishonorable 
db<«.-bKrKi'  operate  to  r«?vivc  the  amentibilitv  of  the  soldier  for  such 
offences.  83.  179,  mpm;  86,  105.  August.  ISO'S;  88.  55.  A^ml.  1S'J3; 
fard  H'.U.  January^  1900. 

1029.  A  M>Idier,  bowovor.  provided  be  ba.s  not  tjeeu  in  fact  discharged, 
may  lie  brought  to  trial  by  court  luartml  aftor  the  term  of  service  for 
which  he  enlisted  has  expired,  provided.  Iwfore  such  expiration,  pro- 
cvediDgs  with  a  view  to  trial  have  l>ee»  duly  commenced  againi^t  bim  by 
»rrpi*lorsen"iceof  formal  chargM.'  By  such  arrest  or  service  the  mili- 
tari  jurt<idictiun  attaches,  and.  once  attached,  trial  by  court  martial,  and 
puiiLibmeiit.  upon  conviction,  may  le^lly  ensue,  though  the  soldier's 
term  of  cnliBtmcnt  Hiay  in  fact  expii^>  Iwforc  the  trial  Ik-  entered  upim. 
In  the  leading  camion  thisjKiint  of  a  seaman  in  the  navy  (/«  re  Walker, 
3  American  .furi^it.  SWl),  the  Supn.'me  Court  of  Massachusetts  held' 
(.lanuary  2.5.  18.30)  as  follows;  "  In  this  case  the  petitioner  was 
irrwlwl.  or  put  in  eontinetiicnt.  and  charges  were  preferred  against 
him  to  the  .Secretarj'  of  the  Navy  before  tbe  expiration  of  the  time  of 
hiri  eiiliHtmcnt;  and  this  was  clearly  a  snflicient  commencement  of  the 
priKi^H-ution  to  authorize  a  court  martial  to  proceed  to  trial  and  sen- 
teiK"c.  notwithstanding  the  time  of  service  had  expired  l»efon;  tbe 
court  martial  had  been  convened."  So  h''ld,  in  a  case  of  a  wildier  of 
tb«*  n-j.'iikr  army,  arrested  on  the  day  In-foiv  tbe  expinititin  of  his 
terra  of  entislmenl.  with  a  view  to  a  trial  for  a  military  offence  by 
wmrt  marlial.  tirnt  tbe  jurisdiction  of  tbe  court  had  duly  attached, 
and  that  hib  trial  might  legally  be  proceeded  with.  XXVI.  51d.  A/>ril, 
J^^Oa.  .\tM)  siroihirly  /I'f'i  in  reijeati'd  C4t.-»es  of  soldiers  and  officers 
of  regular  and  volunteer  regimeuts.  V.  313.  .Yovemlw,  ISG-i;  VU, 
i4.  y"/y.  Ift04;  XII.  362.  F'^>rmir;/,  IHtjf.;  XIV.  2^.  Miirh,  l.\W>; 
XVI.  562.  S^t^nh>?r,  imS;  XXVIl.  6»it,  April,  ISGO;  C^rd  2011, 
Jafutry.  tf&G. 

r  1090.  PcrM>n;(  in  tbe  military  r-er^'ice  are  amenable  to  tbe  juriMlic- 
of  murtH  martial  for  military  offences  coumiitted  by  them  while 

[  nrrvst  or  confinement   awaiting  trial   by  court  uiartial.     33,  :{3S, 

Ot.  By  tbe  Vltli   Amendment  of  tbe  Constitution,  civilians  aru 
jitc«d  the  right  tjf  trial  by  jury  "in  all  criminal  prosecutions." 

-  i.e.  M.O.  I«,  War  |)<-|.I..  1871. 
rAnd  Me  Jixtge  Hkiry'H  chiirKi-'  tn  tile  Jury  ii 
VC,  4KI,(WB:  In  tb«  matter  of  Pew,  35  1..  P 
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Thus — in  time  of  peace — a  court  martial  cannot  assume  jurisdiction  of 
an  offence  committed  by  a  civilian  without  a  violation  of  the  Constitu- 
tion. It  is  only  under  the  exceptional  circumstances  of  a  time  of  war 
that  civilians  may,  in  certain  situations,  become  amenable  to  trial  by 
court  martial.*     XIX,  475,  March,  1866;  XXXVIU,  641,  Jvne,  1867, 

1032.  Any  statute  by  which  any  class  of  civilians  is  attempted  to  be 
made  amenable  to  trial  bv  court  martial  for  offences  committed  while 
civilians  and  in  time  of  peace,  is  necessarily  unconstitutional.  XLII, 
250,  J;//v7, 1879. 

1033.  Sec.  1301,  Rev.  Sts.,  applies  only  to  prisoners  in  confinemeDt 
at  the  military  prison  at  Leavenworth.  So,  in  a  case  of  a  prisoner, 
who,  while  confined,  after  discharge  under  sentence,  at  the  prison  at 
Alcatiiiz  Island,  was  brought  to  trial  by  court  martial  for  an  escape 
and  sentenced,  on  conviction,  to  an  additional  tenii  of  imprisonment, 
held  that  the  second  trial — the  prisoner  being  then  a  civilian — was 
wholly  without  legal  authority  and  the  sentence  of  no  effect.*  XXXI, 
47,  Xovemher,  1870;  XXXVII,  541,  May,  1876. 

1034.  So,  where  a  prisoner  confined  at  the  Leavenworth  prison  after 
a  discharge  from  the  service,  was  brought  to  trial  by  court  martial  for 
an  offence  (desertion)  committed  not  during  his  confinement  but  more 
than  a  year  and  a  half  before  he  was  received  at  the  prison  under  his 
original  sentence,  //< /^  that  Sec.  1361,  Rev.  Sts.,  furnished  no  author- 
ity for  such  trial,  and  that  the  couil  was  therefore  without  jurisdiction 
and  the  sentence  void.     XLI,  228,  May,  1878. 

1036.  To  give  a  court  martial  jurisdiction  of  the  person  of  an  officer 
or  soldier  charged  with  a  military  offence,  it  is  not  necessarj^  that  he 
shall  have  been  subjected  to  any  particular  form  of  arrest,  or  that  he 
shall  have  been  arrested  at  all,  or  even  ordered  to  attend  the  court. 
Here,  as  before  a  civil  tribunal,  his  voluntary  appearance  and  submis- 
sion for  trial  is  suflicient  to  give  the  court  jurisdiction  of  his  person. 
XXV 111,  27.JH/y,1868. 

1036.  It  is  no  objection  to  the  assuming  by  a  court  martial  of  juris- 
diction of  a  military  offence  committed  by  an  officer  or  soldier,  that  he 
mav  })e  amenable  to  trial,  or  mav  actuallv  have  been  tried  and  con- 

^See,  in  support  of  this  view,  E.r  jxirte  Milligan,  4  AVallace,  121-123;  Jones  r. 
Sewanl,  40  Harb.,  o63;  In  matter  of  Martin,  45  /(/.,  145;  Smith  t;.  Shaw,  12  Johns., 
257,  2(>5;  In  matter  of  Stacv,  10  id.,  382;  Mills  v.  Martin,  19  id.,  22;  Johnson  r. 
JoneH,  44  Ills.,  142,  lo5;  (iriffin  r.  AVilcox,  21  Ind.,  386;  In  re  Kemp,  16  Wib.,  382; 
Kv parte  McKoberts,  10  Io>va,  605;  Antrim's  case,  5  Philad.,  288;  3  0pin8  At.  Gen., 
690;  13  /'/.,  03. 

A  civilian  bronjrht  to  trial  before  a  conrt-martial,  cannot,  by  a  plea  of  piiltyor 
other  form  of  lejral  assent,  confer  jurisdiction  upon  the  court  where  no  junadiction 
exists  in  law.  Compare  People  r.  Camj)bell,  4  Parker,  386;  Shoemaker  r.  Neebit,  2 
Kawle,  201;  Moore  r.  Houston,  3  Serpt.  <&  Rawle,  190;  Duffield  v.  Smith,  id.,  599. 

-This  view  is  apj>rove<l,  ami  the  last  sentence  of  the  prisoner  declared  inoperati\'6 
l)y  the  Secretary  ot  War,  in  ( 1.  C  M.  0. 4,  War  Dept..  18/ 1.  But  see  now  aec.  5  of  the 
Summary  Court  Act  approved  June  18, 1898. 
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criminal  court  of  the  State,  ■ 
farolvod  in  his  iwt.  Thu;*  a  soldier  may  Iw  tried  for  a  violation  of 
Art.  31.  in  striking  or  doing  other  violence  to  a  superior  officer,  after 
having  beti-u  convicted  liy  a  civil  tribunal  for  tlio  criminal  assault  and 
hwltory.  So,  an  officer  or  soldier  may  lie  brought  to  trial  under  a 
charf^  of  "(.'onduct  to  the  prejudice  of  good  order  and  luilitarj-  di>R-i- 
[iline"  for  the  military  offence  (if  any)  involved^weo  Sixtt-seconu 
Artht-e— in  a  homietdo  or  a  larceny,  of  which,  an  a  civil  offence,  he 
ban  ttcen  aniiiittwi  or  convicted  by  a  criminal  court.'  And  the  revei^tte 
isalfto  law,  vt'z.,  that  the  civil  court  may  legally  take  cognizance  of  the 
rriminni  offence  involviMl,  without  regard  to  the  faet  that  the  ])arty  ha8 
\>eeD  subjected  to  a  trial  and  conviction  by  court-martial  for  his  hivach 
of  military  law  or  disi^-ipline.  In  ttuch  in.'^tances  the  act  coinmltted  is 
■n  offence  against  the  two  juriwlictionfi  and  may  legally  subject  the 
kiwler  to  he  tried  and  punished  niider  both.'  V.  140.  Orhit^r,  1S63; 
"I.  1ST,  .l/v/7.  IfilS;  XLIII,  aiO.  Ftlrmry.  I8f<0;  XLIX,  «57, 
tfu'tiy.  HM6;  85,  2fiS-J»,  Jiair,  1894;  Cai-d  88«2,  Aug<i*t.  1S99. 

1087.  It  cMDoot  affect  the  authority  of  a  court  martial  to  take  cogni- 
nee  nf  the  military  offence  involved  in  an  injury  committed  by  a 

Itldier  against  an  officer,  that.  l>cforc  the  trial,  the  latter  haM  resigned 
■beon  olhcrwinesepanited  from  the  army.     XXXII,  6^3.  ,1/ijy,  IS72. 

1088.  In  March,  IsTn,  tlie  president  of  the  "National  Homo  for 
Nmbled  Volunteer  Soldiem"  (»  civilian)  convened,  at  the  home,  a 
Bart  martial  composed  of  eight  inmates  of  the  same  (all  civilians,  but 
Itoignatvcl  by  thetr  former  mnk  in  (he  volunteer  service,  ati  "sur- 

i-aptain,"  "sergeant,"  and  "private")  for  the  trial,  on 
btrgvw  <»f  (icjiertion  and  other  oflence-s  of  another  (civilian)  iimiate. 
Ibp  court  tried  the  atvuwd.  wtnvicted  him.  and  sentenced  him  to  a 
of  jiDpriMinment.     The  proceedings  and  m^ntence  were  approved 


'A»  to  Vht>  ttttaniTt  vftht  pvninhmail,  dikiii  Ihe  roiivicUon  of  the  luilitar)'  ofleiice, 

*  f  Slllt.  pan. 

'Th*i  III  "ifl.Tr  niny  In-  anifiiaM.-  i.i  ilie  pivjl  and  ihc  mfliury  jorisdlctioD  at  [he 

r  I,    ■•  I    -I      '  A"t.  t^unteon  Steiner  wid  Caiitahi  Howe.  9 

I  I  .  r  i-aee  it  is  hclJ  rhal  the  ''iKinvirtion  or 

'!  L        iiilii>.  of  thttntfencea^nstthpiCFncnil  la«-, 

^1    i    I    .11  Illy  for  the  initilary  i>flence  involved  in  the 

■rtiiil  f-.Tihi-  iiiiliiurj-  n-lntiiiiii'f  iin  net.  afliT  hnviiij;  Im  m  tiii-.l  l>\  iIjith  ihniiliipri- 

wlwrtli^nrilrpUlloneoftbeMioeact."    Anili>«<>:ii 'in.-    tr  >,,ri    Ti I.    >'.|i>rv 

son- r.  llllm-w.  U  HowBoi.  1U-2U.     In  a<ii8f  piiiillr-!i.  ■!  in  ' .   r.  M    ■>   J.i,  I  l.l.|r-. 

Anuv.  llwlC,  an  .iiri.iT  wii>  i-hanfcil  with  am!  c.-.iivi.t,-a  .,f  'T \\w\  t..  n,v  jinjii- 

i>     ■  u  .  .1  .  I  !i  !  ;i:..!   i.Dii  •r\  illw-iiiline,"  for  the  killiiiif  ■■(  a  wil'litT,  li.r  wIik'IiiM 
t:  i>'ii»ly  been  niiuittwl  liv  nHvil  niurl.     Anil  e«?  (**« 

■  I -r    xmt:   C.  C.  M.  ().  60,  Dept.  of  thi-  Minsonri.  1K71. 

1  ■     I  ,■■.,■■:  ,  ...1),  par.  7,  J..  17. 

li,  L^-..--  i  i-iu-;.'  .L'..'  I,  I  :Ili\,  uliilp— in  view  ol  thy  subonllnatioii  nl  the  nitlilary 
I  Ibc  .1^  il  i-iB.-r-tlir  ii\  il  jiiri-ltifiim  in  cnlillHl  lo  thf  pn'tcrcncF.  yet,  iii  gt-nenl, 
■1  JnriadJclliin  nhith  i»  /in'  inll;  niu^rhrd  Honlinarilv  pmpcTly  ntlownl  tiihAvn the 
"  '  "         '   MiRoborta,  I«  low*.  00«;  « 


I.  At.  Uta.,  423;  i 


>,  Ililijr 


!■(  .\miy,  l! 
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by  the  convening  authority,  who  thereupon  applied  to  the  Secretary 
of  War  for  an  order  designating  a  military'  prison  for  the  confinement 
of  the  party  in  execution  of  his  sentence.     II*hl  (upon  a  reference  of 
the  case  for  opinion,  by  the  Secretary  of  War),  that  the  proc^eedings 
were  unprecedented,  unauthorized  ah  hii'f!o^m\d  void  as  a  whole  and  in 
detail;  that  the  provision  in  the  act  establishing  the  home,  that  the 
inmates  should  l>e  ''  subject  to  the  rules  and  articles  of  war  in  the  same 
manner  as  if  they  were  in  the  anuy,"  even  if  it  could  l>e  regarded  as 
constitutional,  conveved  no  authoritv  for  such  a  court  as  that  consti- 
tuted  and  composed  in  this  case;  and  that  the  sentence  adjudged  by 
the  same  could  not  legally  be  executed  in  the*  manner  proposed  or  oth- 
erwise.*    XXX,  2SH,  A/>nh  1S70. 

1039.  The  discharge  of  a  soldier  not  taking  effect  until  notice  thereof,' 
actual  or  constructive,  /tcfd  that  a  soldier  who  committed  a  military 
offence  on  the  day  on  which  he  was  to  be  dishonorably  discharged  under 
sentence  but  l>efore  the  discharge  was  delivered  to  him  (or  to  the  officer 
in  charge  of  the  prison  at  w  hich  he  waa  also  to  be  confined  under  the 
same  sentence)  was  amenable  to  the  militaiy  jurisdiction  for  the  trial 
and  punishment  of  such  offence  as  being  still  in  the  military  service. 
27,  383,  Octiiber,  1SS8, 

1040.  Iftld  that  an  officer  could  not,  by  procuring  himself  to  be,  or 
consenting  to  l>eing,  placed  under  a  ''conser\'ator '■  as  a  habitual 
drunkard,  in  the  form  prescribed  by  the  local  law,  withdraw  hinwelf 
from  the  military  jurisdiction;  but  that  he  remained  amenable  to  trial 
and  punishment  for  offences  committed  prior  to  such  proceeding  and 
within  the  period  of  limitation.  So  Tetommei\(lt<l  in  the  particular 
case  that  the  officer  l)e  brought  to  trial  for  ceitain  offences  (duplica- 
tion of  pay  accounts)  committed  prior  to  such  proceeding.  63,  358, 
Ffhniary,  180^, 

1041.  The  jurisdiction  of  courts  martial  is  non-territorial.  Inacaw 
of  an  officer  who  exhibited  himself  in  a  drunken  condition  at  a  public 
ball  in  Mexico,  held  that  his  offence  was  cognizable  by  a  court  martial 
of  the  Ignited  States,  subsequently  convened  in  Texas  by  the  depart- 
ment commander.  This  for  the  reason  that  the  militaiy  jurisdiction 
does  not  recognize  territorialit}'  as  an  essential  element  of  military 
offences  but  extends  to  the  same  wherever  committed;  a  principb 
which  is  amply  confirmed  hy  the  comprehensive  provision  of  the  64th 
Article  of  War."^     48,  tyl.  Jammry,  1S91;  64,  64,  February.  189^    _ 

*  It  is  inacTuratelvHtati^l  in  the  reiM)rt  of  the  cane  of  Reiiner  r.  Bennett,  21  Ohiofit 
434  (Decein]x»r,  1S71 ),  that  no  inmate  of  the  National  Home  had  ever  been  subjedM 
to  a  trial  by  court  martial.  The  inHtaiu*e  referreii  to  in  the  text,  however,  is  theonlf 
one  known  of  such  a  trial;  an<l  in  thin  cane  the  proceedines  were  on  the  report  of  tw 
Ju<lge-Ad\T>cate  (Tcneral,  dedart^d  to  Ixj  void  ao  initio  ana  wholly  inoperative  by  th0 
Secretary  of  War. 

»See  §  1153,  p<w^ 

»See  G.  C.  M.  0. 11,  Dept.  Texa.^,  1894. 


D. 


DEED. 

''1048.  An  act  of  t^ngre.ss  uuthuri>:i!d  Hio  JrH^cretarv  of  War  siiuply 
to  "(vJtf"  to  u  I'ity  i-ortuiii  piers.  //cA/  thiit  llio  term  "cede"  »illed 
for  a  Himple  at)Holiit«  grant,  mid  that  a  deed  of  bargain  and  i^ale  for 
a  \'aliisblv  i>otisideratioii  wiis  not  the  eorreot  form  of  transfer;  fur- 
Ihrr.  that  aa  the  antbority  wac  in  teniis  to  (fdf,  without  more,  the 
StMTTtun,"  wottld  not  Ix'  empowered  tt>  attach  to  the  {^raiit  uiiy  eove- 
nanti  or  conditions  as  to  tiit>  use  or  care  of  the  piers  or  otherwise. 
SliouM  tJie  city  hereafter  [wrmit  its  piers  to  U'eouie  an  obstruction  to 
iiat-igatioQ,  there  ia  a  remedy  provided  bylaw.  LIU.  ZSl.Ajfi/.  JtiS7. 
1043.  Certain  lauds  were  granted  Ut  the  L'nit*'d  State-s  for  eunnl  pur- 
piMP».  and  it  was  expressly  stipulated  in  thedei<d  that  the  same  should 
I*  ""tucijpied,  use<l  and  employed  in  and  for  no  other  use  or  object 
whaloviT."  A  revocable  license  was  granted  hy  the  Sei-rotarv  of  War 
to  «  bridgp  company  to  enter  uiKin  and  lay  a  t^mjiorery  railway  over 
a  p«rt  of  *ucli  Und«.  /Te(d  tliat  this  was  u  mere  jiermiHsion  for  a  tran- 
aioDt  use  not  ineonsit«t«nt  with  the  grant;  and  that,  whether  the  stipu- 
Utiua  in  the  deed  was  conutrund  to  l>e  a  mere  covenant  or  a  condition 
Iiub4e>|ucnl,  there  was  here  no  such  diversion  of  the  premises  from  the 
wj<  for  which  they  were  granted  as  to  worit  a  forfeiture.'     LV, 

.No  formal  avceptanee  of  a  det-d,  apart  from  the  delivery,  U 
y,  and  in  the  practice  of  the  War  Department  a  formal  aecept- 
»  !-■*  not  axually  given.  An  acreptance  may  l>e  pi^-sumed  from  ft 
kty  ot  circumstances,  such  as  placing  the  deed  on  i-ecord,  poswit- 
n  of  the  deed,  the  ctmveyance  lieing  l>(>neficial  to  the  grantee,  the 
excnrUiDg of  ownership  over  the  property  conveyiHi.  &c.  Tints  where 
the  Secretary  of  War  secured  in  1K71,  under  sec.  18  of  the  a*-t  of  July 
^IM^udccd  to  a  certain  piece  of  land  for  use  as  a  cemetery,  which 
s  diih'  delivered,  placed  on  record,  and  forwarded  to  the  War 
lent,  and  the  land  was  so  used  until  1><M>.  at  which  time  the 
nXasy  of  War  det-lineil  to  accept  the  said  deed  of  ].S71,  it  was  held 
t  the  dfed  had  long  cince  l»een  legally  accepted,  venting  the  title 
i  United  Stales,  that  the  subsequent  refusal  to  accept  it,  did  not 
t  tlie  title,  and  that,  in  the  absence  of  authority  from  Congreea, 
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the  Secretary  of  War  could  not  convey  it  to  other  parties.    Cai*d 
3790,  Januanj.  1S9S. 

1046.  The  owner  of  a  certain  tract  of  land  subject  to  overflow  from 
the  government  reservoir  nystem  at  the  headwaters  of  the  Missis- 
sippi river,  conveyed  to  the  United  States  by  a  deed,  duly  exei'uted, 
acknowledged  and  recorded,  the  perpetual  right  to  overflow  the  said 
tract  for  a  nominal  consideration.  Subsequenth'  he  asked  that  the 
deed  be  cancelled  and  another  and  larger  consideration  be  paid  him 
for  the  easement.  /A///  that  the  Secretarv  of  War  had  no  authoritv 
to  cancel  the  deed,  or  to  release  the  easement  conveved  bv  it.  Card 
37S2,  Jtumttrtj,  JS,9>1, 

1046.  An  act  of  Congress  authorized  and  directed  the  Secretary  of 
War  to  sell  a  certain  parcel  of  land  at  public  auction  and  to  convey 
the  same  to  the  purchaser.  The  act  also  prescribed  in  detail  the  man- 
ner of  advertising,  &c.  I  It  Id  thai  the  deed  should  preferably  contain 
recitals  showing  that  the  provisions  of  the  act  of  Congress  under 
which  it  was  given  were  complied  with.     Card  631,  November^  189^. 

DEFENCE. 

1047.  In  order  that  he  may  not  be  embarrassed  in  making  his  defence, 
the  accused  imrtv  on  trial  before  a  court  martial  should  Ije  subjected 
to  no  restraint  other  than  suv'h  as  may  be  necessary  to  enforce  his  pres- 
ence or  prevent  disorderly  conduct  on  his  part.  Except,  therefore,  in 
an  extreme  case,  as  where,  the  accused  }>eing  charged  with  an  aggra- 
vated and  heinous  offence,  there  is  reasonable  ground  to  l)elieve  that 
he  will  attempt  to  escape  or  to  commit  acts  of  violence,  the  keeping  or 
placing  of  irons  uix)n  him  while  before  the  court  will  not  be  justified.* 
Even  in  such  a  case  it  will  be  preferable  to  place  an  adequate  guard 
over  him.  XXXI,  1ol>,  Ihnmhift.  1870;  XXXII,  274,  683,  Janmtl 
and  JA/y,  LS7J, 

1048.  It  is  the  right  of  the  accused,  and  may  be  most  important  to 
his  defence,  that  he  l)e  allowed  to  l)e  present  during  all  the  material 
proceedings  of  the  trial.  He  I'annot  therefore  be  then  legally  excluded 
from  the  court  room.  He  may  however  waive  the  right  to  be  present, 
and  if  he  thus  voluntarily  absents  himself,  the  validity  of  the  proceed- 
ings is  not  affected.     XXIV,  4S8,  April,  1867. 

1049.  The  fact  that  the  accused  is  an  officer  of  high  rank  should  nol 
be  regarded  as  constituting  a  ground  for  allowing  him  anyspedJi 
right  or  j)rivilege  in  his  defence  l>efore  a  court  martial.  The  adminii* 
tration  of  justice  hy  a  military,  as  by  a  civil  court,  mujst  be  strictitf 


*  Compare  Ci.  C.  M.  O.  t>2,  Dept.  of  the  Mi»«ouri,  1877;  do.  66,  id,,  1879; 
to  the  civil  practice — I>ee  v.  State,  51  Mias.,  566;  People  r.  Harrington,  42  CkL,  171. 
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npHrtittl.  or  it  cpawn  fo  be  pure.  All  persons  on  trial  l)_v  thi>  one 
HjMsrii"'  of  tribuniil,  B>t  by  thf>  olhor.  are  deemed  to  be  cqiml  before  the 
law.      XI.  iOi.  JJ,Mnb^r.  W6'{. 

1060.  It  is  no  Mifficietit  defence  to  a  charge  of  striking  or  n^mg 
other  viulenee  u^inst  a  tioldier.  by  an  officer,  that  tlie  Holdier  was 
hini.-^lf  riolrnt  and  in.su ho rdiimle.  unle^.s  it  moi^t  clearly  appear  that 
The  fiTw  employed  by  the  oflieer  wa«  resorted  to  in  self  defence,  or 
that  the  soldier  could  not  hare  lieen  repressed  or  restrained  l)y  the 
itKiial  and  le^itimule  inethodisaU4l  ini<truiiientiilitic»>  of  diw^'tplinc.  LIII, 
ly:i.  f*.-tiA-r.  }SHG:  43.  5'2.  Srpt^ii,h.r,  IHOO;  60,  2hl.  J<,m,  IS'Ji. 
lOflL  \n  ortieer  hnvinff  liiwi  a  verlml  alten-atton  with  iinother  oftieor 
ijn'rior  rank)  in  which  the  hitter  had  (a-s  he,  the  former,  repre- 
ited)  UM'd  iiivtdiodi*  Un^uagfe  towiird  him  and  threatene<]  hi."  life, 
a(Idn.-j«>ie(i  to  the  latter,  on  the  following  day,  a  highly  abuHve  and 
insulting  coinmunicRtion  in  writing.  On  his  being  brought  to  trial 
UtT  xWw  offitnee.  the  eourt-niartial  sentenced  htm  only  to  Ik-  repri- 
maitdcd — on  account,  as  they  expivfieed  it,  of  the  "great  provocation" 
rrceived  by  him.  /AW  that  (he  proiKT rcdrejw  of  the  a<-cused  in  such 
a  f*»e  was  by  complaint  to  the  pi-oper  superior  and  the  prefen-ing  of 
rliargi^:  that  the  course  taken  by  him  wa-^unmilitaryand  unljccoming, 
the  lunifiiage  u.-^wl  by  the  other,  however  reprehensible,  constitnting 
iio  legal  |>rovo(^iitinn  and  no  defence  to  his  act  as  charged.     66,  2S6, 

DEPOSITS. 

-  106S.  JM4,vnAer  Sei-tion  i:toii.  Rev.  St».,  that  a  soldier,  having  »av- 
injra  on  dopo»it  as  authorized  by  Sec.  IWS,  Kov.  Sts.,  wiw  not  entitled 
to  interest  on  the  same  after  the  date  of  his  dishonorable  discharge 
nndt-rn  wntence  imiKtcing  the  same;  although  the  discharge  certiticute. 
hy  rvBtion  of  the  wldier  lieing  subjwfed  to  a  term  of  confinement 
adjudged  by  tile  Hame  sentence,  was  not  delivered  jientonally  to  the 
ier  bat  to  the  commanding  otticer  to  retain  in  trust  for  liim  pond- 
I  bis  confinement.     L.  4m.  J'lh/.  ISHG. 


DE8EBTI0N. 

,  Dettertion  is  an  unauthorized  a>>senting  of  himself  from  the 
iUtarj'  (wr^nce,  by  an  oflioer  or  "oldier,  with  the  intention  of  not 
rrttirning.  In  other  words,  it  U  the  violation  of  military  di.Hcipline 
fauiiliarly  known  as  absence  without  leave  (whether  consisting  in  an 
ori^iial  ali^nling  witliout  authority,  or  in  an  overiitayingof  a  delined 
IBTe  of  «Ii»encc)  accompanied  by  an  anliHUn  tnancnilt,  or  non  mvr- 
'  thU  nnimm  constituting  the  gist  of  the  offence.     In  order  to 
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establish  the  eonimi.ssion  of  the  specific  oflfence,  both  these  elements— 
the /act  of  the  unauthorized  voluntary  withdrawal,  and  the  intent  per- 
manently to  abandon  the  service — must  be  proved.  The  intent  mar  be 
inferred,  not  indeed  from  the  fact  of  absenting  alone,  but  from  the  cir- 
cumstances attending  this  fact,  and  here  the  duration  of  the  absence  is 
especially  material.  Thus  the  circumstance  that  the  absence  has  been 
exceptionally  protracted  and  (|uite  unexplained  will  in  general  furnish 
a  presumption  of  the  existence  of  the  necessary  intent.  An  unauthor- 
ized al>sence,  however,  of  a  few  hours,  terminated  by  a  forcible  appre- 
hension, may,  under  certain  situations,  be  sufficient  evidence  of  such 
intent  and  thus  proof  of  a  desertion;  while  an  absence  for  a  consider- 
able interval,  unattended  by  circumstances  indicating  a  purpose  to 
separate  permanently  from  the  service,  or  to  dissolve  the  pending 
engagement  of  the  soldier,  may  be  proof  simply  of  the  minor  included 
oflfence.  In  order  to  determine  whether  or  not  the  officer  or  soldier 
absented  himself  with  the  intent  not  to  return,  /.  e.  whether  his  offence 
was  desertion  or  absence  without  leave,  all  the  circmnstances  connected 
with  his  leaving,  absence  and  return  (whether  compulsory  or  volun- 
tary), nmst  be  considered  together.  Each  case  must  l)e  governed  hf 
its  own  peculiar  facts,  and  no  general  rule  on  the  subject  can  be  hud 
down.  VIII,  109,  Marc/i,  JSO'i;  XXVI,  346,  e/e//y,  186S;  XXXIII, 
123,  Ju/f/.  1H72. 

1064.  Where  an  officer  left  his  post  on  a  three  days'*  leave  of  absence 
and  did  not  return  to  duty  or  report  himself  at  the  proper  time,  bat 
absi'onded  to  Canada  with  a  large  amount  of  government  funds,  Mi^ 
on  his  being  arrested  some  months  subsequently  in  the  United  States, 
that  he  was  clearly  chargeable  with  the  oflfence  of  desertion.*  Ill,  280, 
July.  7'*?6V.  So  where  an  officer  having  been  guilty  of  sundry  embef- 
zlements  and  frauds,  and  l)ecome  involved  in  debt,  and  being  on  the 
point  of  being  placed  in  arrest,  obtained,  by  means  of  wholly  fiJee 
representations,  a  brief  leave  of  absence  from  his  post  for  the  expresaeJ 
purpose  of  visiting  a  certain  place  named;  and  was  subsequently  appw* 
bended  at  a  place  quite  other  and  much  more  distant  than  that  des^ 
nated,  and  while  rapidly  traveling  en  route  for  a  still  more  remote 
locality; — hehK  in  the  absence  of  any  evidence  to  rebut  the  presump* 
tion  thus  raised,  that  he  was  properly  chargeable  with  having  absented 
himself  with  the  nn!nnii<  of  a  deserter.     XXXVIII,  622,  Jun4^  1877» 

1066.  In  trials  of  desertion  it  is  not  necessary  to  introduce  evidence 
as  to  the  date  of  enlistment  unless  the  same  is  alleged  in  the  specifid^ 
tion.     Card  2844,  Januanj,  1897. 

1066.  That  a  soldier  has  been  charged  with  a  desertion  is  no  erideiM 

»See  G.  O.  332,  War  Dept,  1863. 
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thai  hi?  \\As  foiiimitti'd  the  fiffeiice.  II.  520,  Jiim,  1863.  So  Ifld  that 
«  mere  entry  on  u  morning  report  book,  descriptive  roll,  or  other 
offifiul  Htntt^ment  or  return,  that  a  soldier  desert^  on  a  certain  day, 
was  not  legal  evidence  of  ii  desertion  hy  hini.  hut  was  evidence  only 
that  he  had  been  charged  with  desertion.'  XXII.  15,  March,  1866. 
So.  a  report  from  the  Adjutant  General'a  OtSco  containing  extracts 
froiii  the  muster-rolls  of  a  regiment  on  whieh  a  soldier  of  the  same  was 
noted  a*  having  deserted  on  a  certain  date,  held  insufficient  proof  of 
the  fact  of  desertion,  ujwn  a  trial  of  the  soldier  for  that  offence.' 
XII,  as,  (Mt^H-r,  IHGi.  IJdd  also  that  an  entry  ui>on  a  report  of 
prisoners  that  an  aceiuM^d  deserted  on  a  certain  (hiy  and  niis  subse- 
(incntly  apprehended  as  a  deserter  was  not  legal  evidence  of  the 
fact  of  desertion,  upon  his  trial  for  that  offence.  XXXVII.  otMj, 
Jui\r,  l><7€.  Similarly  hAd  that  the  mere  statement  of  a  first  sergeant, 
given  B«  testimony  un  the  trial  of  a  soldier  of  ht.s  company  charged 
wilb  da-wrtion,  that  the  accused  "deserted"  at  a  certain  time  and 
pUco.  was  insufficient  aa  proof  of  the  offence  charged,  being  indeed 
but  an  assertion  of  a  conclui'ion  of  law.  In  such  cases  it  is  for  the 
vilncsi'  ximply  to  state  the  facts  and  circumstances,  so  far  as  known  to 
him,  attending  the  act  charged:  it  Ijeing  the  province  of  the  court 
alone  to  arrive  nt  the  conclusion  that  the  offence  has  been  committed. 
XXXVIIl,  fi40,  JuM,  tan.  The  fact  that  a  soldier  has  been  dropped 
fnim  the  rolls  as  ii  deserter  is  not  legal  evidence  to  prove  the  fact  of 
d(»<ertioii  on  a  trial  for  that  offence.     XL.IX.  118,  June,  IHSo. 

lUT.  The  nature  of  the  offence  of  desertion  is  well  illustrated  in 
{a»es  of  ruMjn:  The  mere  fact  (hat  a  soldier,  while  awaiting  trial  or 
wnteocp.  or  while  under  sentence  (and  not  discharged  from  the  serv- 
ing eacapiM  from  his  confinement,  is  not  jir"*if  of  a  desertion  on  his 
part,  xince  he  may  have  had  in  view  some  minor  object,  such  as  the 
procuring  of  liipior.  &o.'  But  an  estwpe,  followed  by  a  considerable 
abacDCA.  especially  if  the  soldier  is  obliged  lo  be  forcibly  apprehended, 
kKtrtmg  presumptive  evidence  of  the  existence  of  the  intent  nive*«i"y 
to  runslitute  the  crime.  So.  though  the  absence  involved  may  !»  c«ra- 
parKtively  brief,  the  circumstances  accompanying  the  escape  or  nttend- 
iDg  the  apprehen!iion.  may  l»e  such  as  to  justify  an  equally  strong 

•0<ni|«tv<i.  C.  M,  O.  33,  I>cpt.  of  Ihi- Sliawuri.  1876. 

'Ompare  UuiBun  r.  K.  .Sdtuali'.  IIA  MaM<.,  338. 

*»we  *  CMC  (if  tlti*  natiiK  Imi  cMapinit  in  order  lo  obtain  Wtmnr)  in  (i.  O.  .12, 
tlr|iL  •■(  the  South,  1873;  and  <x.mi«n>  the  raw  in  do.  87,  id..  1(172,  in  which  a  con- 
Tktioit  of  dMertion  in  ilisanprovnl  on  tli«tcr<iutid  thai  the  evidence  ahuwid  "merely 
■n  nrstw  fruro  the  ituanl  Iiouw  without  intrntiim  lo  Irave  thn  eorvice  or  the  viclnitv 
«l  ibe  piDn."  And  ««e  in  thir  connection  Samuel.  324,  where  lo  be  "iliecovered,'* 
■ftn  ■  idmrt  atomo*  "In  the  |iunntll  ul  itoiue  accidental  temporar)'  object,  thoiuh 
iTTha|w  otheraiM'  illicit,"  i«  invtonrod  as  not  indicating  ui  intent  by  the  oCvnilrr 

ki  «v«r  himerU  from  the  »ervii«," 
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•n>"-tiiiipti<^"-  Aa  esHrape*  with  intent  not  onl}"  to  evade  confinement 
»ut  tti  iutt  rne  -ienice,  while  the  party  is  held  awaiting  proceedinofs 
'«n'   iv'^^rciotu  i^  o(  eoar^^  a  second  or  additional  desertion. 

V-^  :o  the    mrnr*-  of  the  offence  which  may  be  involved,  there  is 

*»ix»|.»tMtv  'lo  <uJ>tituntiaI  distinction  between  an  escape  while  awaiting 

\v\Wk  v'l  M.'uteiu'e  and  au  escape  while  in  confinement  under  sentence. 

Vii  .  ^ii^>*.^  indeed  fn.>m  an  imprisonment  imposed  b}'^  sentence  would 

:utH>Hi»l\  'k"  more  likelv  to  be  characterized  bv  an  animus  non  reiyr- 

/,,."'  limii  :iu  escape  from  a  merely  preliminary  confinement  in  arrest. 

^^  ill  v>4.*rt|.H.*  from  ci>nfinement  while  awaiting  trial  upon  u  grave 

iirtix*\  »  hicU  must  entail  upon  conviction  a  severe  punishment,  would 

rialuiHilx  'k*  uK>re  ^renerally  so  characterized  than  an  escape  from  an 

iiiv.xi  ujKiu  a  oharjfe  of  inferior  consequence. 

liuloul  >U^Uv,  in  the  gi'eat  majorit^^  of  cases,  escape  is  desertion:* 
I  Ik-  i»iAv**den(s  however  show  that  it  is  not  necessarily  so;  and,  uix)n 
ilu'  iui'r\>  iHit  ak»ne  that  a  soldier  has  libemted  himself  from  military 
,  u.xIikI\  .  it  ix  not  just  to  convict  him  of  having  designed  to  dissolve 
!u>voaliavl  and  jHTmanently  abandon  the  militar}'^  service.  XXXI, 
\Ni\  I/,//,  is: I:  XXXV, W),  Octoher,  187i;  XXXVII,  291,  51*7, 
.,,.  ,  , ,,  ;uia  J'uu .  IS:6:  XXXVIII,  43,  April,  1876;  XLI,  119,  /vA- 

,^    ■>.'>;   LllU  ^^^^  Sepfemher,  1886.     Of  course  an  escape  from 

lo^iil  luihlarv  custiKly  is  always  an  offence,  and  the  soldier  who  has 

»xaiK\l  luiiv  i\vhor\^  his  act  does  not  amount  to  desertion)  be  brought 

t^i  u.al  "oi  viuh  otto  nee  as  "conduct  to  the  prejudice  of  good  oi-der 

4Hs.  '4i:hUitv  vlisi^ipline.''    X,  674:,  jVai^emher,  186^,     It  need  hardly  be 

4,ivivM  MMi  Hi  oM^-aiH^  from  imprisonment  under  sentence,  effected  by  a 

!',iiu  ^Jk»  Im.'v  Uvu  dishonorably  discharged  under  the  same  sentence, 

aiia.'i    vaviilute  a  vlesertion,  or  other  offence,  the  party  at  the  time  of 

.,u\  'siu>;  »K>  lou^r^M*  in  the  military  service.*    XXXV,  626,  Ocf<h 

t^^     i\  \i  iv»  Jk**  no  defence  to  a  charge  of  desertion  that  the  accused, 
^  i.u  Muu^  y'i  iKo  euUstment  which  he  is  charged  with  having  aban- 
.....vk',  >v.v^  :i»»  uuH|*pivhended  deserter  from  the  army;  an  enlistment 
V  »    v  .»  io  i  »vt«j^'  not  void  but  voidable  only.     XXXIV,  499,  Octft- 
.    .     X    .      \l  \  lU.  ^^^^  Deceviher,  1883. 
\^^   \\  '\  iK^  vlv^lf^^noo  to  a  charge  of  desertion  that  the  soldier  wiu^ 
.  »xvv    '^^   *\^»v\on  tlio  service  by  reason  of  ill-treatment,  want  of 
^  xSK  XV'    '^^^^"'^  circumstances  can  only  palliate,  not  excuse, 
S^'  *  ^  U  ..^ V  x'n^'^^^h^M^hI^    XXXIV.  411,  August,  187S.    So,  in  a  case^f 

..         0^vV>\  \\\  <J  V.  M.  O.  14,  H.  Q.  A.,  1880;  do.  40,  44,  id..  1882;  do. 

'^^    ^  :^     \'s  .^-^'T  tVH.  of  the  i:a8t,  1885;  do.  11,  Dept.  of  the  Mo..  1885;  do.  18, 

^       V  -     ^^  V2\  l>^n*t.  of  the  Dakota,  1882;  do.  54,  id.,  1885;  do.  5,  Dept- 

V.  ^^^   \  ,vf  tho  ^uminarv  Court  Act,  approved  June  18, 1898. 
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a  Swiss,  who,  having  enlisted  in  our  army,  deserted  after  two  3'ear8 
of  i^ervice,  held  that  it  was  no  defence  (though,  under  the  circum- 
{^tances,  matter  of  extenuation)  that  his  aet  had  >)een  induced  by  an 
intense  nostalgia  or  maladie  du  jxiytf.  XXVIII,  490,  Ajfril,  h%9. 
So,  hdd^  in  a  case  of  a  desertion  by  a  German,  that  the  fact  that  he 
had  received  a  notification  from  the  militarv  authorities  of  the  North 
German  Empire  to  report  at  home  for  military  duty  under  the  pen- 
altv  of  l)einfif  considered  as  a  deserter  from  the  (Jerman  army,  consti- 
luted  no  defence  to  a  desertion  committed  by  him  from  our  ser\'ice.* 
XXXIV,  411,  Augmt,  1S7J. 

1080.  It  is  however  a  c^omplete  answer  to  a  charge  of  desertion 
Wore  a  court  martial, that  the  accused  has  pn^viously  been  "restored 
to  duty  without  trial,''  as  sanctioned  by  army  n^gulations,  provided 
heha»  been  so  restored  by  com|M*t<Mit  autiiority,  /.  <.,  the  commander 
who  would  have  been  authorized  to  convene  a  genenil  court  for  his 
triah  otherwise,  however,  when  so  restored  hy  a  superior  not  duly 
authorized.  VI,  418,  Octfjlp*i\  ISOi;  18,  802,  J//.///M/,  1S<^7:  21,  L>23, 
d^-omht^r,  1SS7. 

1081.  The  forfeiture  of  the  rights  of  citizensliip,  and  the  incapacity 
to  hold  office  under  the  United  States,  imiK)sed  uix)n  deserters  by  the 
ict  of  March  3,  1805  (Sees.  liMMJ,  U«J^;,  lie  v.  Sts.),  can  W  incurred 
only  upon  and  as  incident  to  a  cmnurtlon  of  desertion  by  a  general 
court  martial,  duh'  approveii  by  c<mipi»tent  authority.'  XXXII,  37o, 
UarcK  lS7iS,;  XXXIII,  221,  Auguiit,  IS7J:  XXXV,  4t>4, .//////,  lS7i; 
XXXVIII,  434,  Felfruary,  1877;  XXXIX,  488,  Manh.  1S7S;  XLII, 
»).  Xore^mher,  1878;  3,  221,  F^hnionj,  ISHJ^:  42,  4os,  Aiujmi.  1800; 
Cards  248,  AiKjmt,  180^;  2\KU,  Fl/nM,'f/.  lsV7;  :M)\K),  Aj>ril,  1807; 
4513,  Ju/i/^  1898.  These  disabilities,  though  attaching  to  (»very  such 
conviction,  ma\'  Iw  removed  by  an  executive*  pardon  of  the  otft^nder. 
XXXV,  85,  Jan uf try,  1874:  42,  378,  J//.v//.v/,  1800;  66,  :>♦»,  OvfohfV. 
1S92:  83,  4i^4,  F*hvHary^  I8O4.  But  whether  a  soldier  duly  convicted 
of  desertion  and  dishonorably  discharged  the  service  may  vote  at  a 
State  election  would  l)c  determined  by  the  law  of  the  particular  State. 
Card  421^  OcUiHr,  I8O4. 

1082.  The  forfeiture  of  pay  and  allowances  prescriln^d  for  deserters  l)y 
pars.  121^,  1513,  1514,  A.  K.'  (1380  and  1881  of  181)5;  1557  and  1558  of 


*A*«  to  the  principle  of  the  right  of  exjjatnatioii,  lu^  aHHt»rtf<l  in  our  juihlic  law,  Kt^ 
See.  1999,  Rev.  Ste. 

*8uch  i«  believed  to  have  lK»en  the  nniforin  r<nir>H*ot  ruling  in  tlio  civil  cmirtp. 

See  State  r.  Symonds,  57  Maine,  148;  Holt  r.  Holt,  ')!>  /'/.,  4*>4;  Sfvenuuv  r.  Hrah-y, 

50  K.  Hamp.,'448;  Goetcheus  r.  Mattliewson,  iS\  N.  York,  420  (an«l  5  l^msin;:,  2J4; 

58  Barb.,  152);  Hiiber  r.  Reily,  53  Pa.  St.,  \V1\  MK'affi-rtv  r.  (invcr.  m  nl.,  110; 

i:artz  r.  Moffitt,  115  U.  S.,  487,501. 

A^  to  the  liability  to  make  good  to  the  I'nital  StnttK  tht  ilnu-  h^st  f,if  n  «hxrrtin)i,  Si»(» 
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1901)  can  \ye  imposed,  in  any  case,  only  upon  a  satisfactory  ascertainmei 
of  the  fact  of  desertion.  The  same  may  indeed  legally  be  enforced  i 
the  absence  of  an  investigation  by  a  militar}'  court,  as,  for  instance 
upon  the  restoration  to  duty  without  trial,  by  the  order  of  competes 
authority,  under  the  Army  Regulations,  of  a  deserter  m  nuch.  But  i 
genenil,  in  this  case  equally  as  in  that  of  the  statutory  liability  (se 
§  10r»l,  aiitt)^  the  forfeiture  can  safely  r>e  applied  only  upon  the  trial  an 
conviction  by  court  martial  of  the  alleged  deserter.  VII,  325,  Jfarck 
186^.  The  conviction  nuist  of  course  be  duly  approved;  if  it  be  dU 
appr<n\(h  the  soldier  cannot  legally  l>e  subjected  to  the  forfeiture 
since  he  cannot  be  treated  as  a  deserter  in  law.  XXVIl,  262,  Sep 
tetuhvr,  ISGS:  XXXV,  638,  October,  J874;  XXXVI,  82,  Xavember 
187 j^.  Nor  can  he  be  subjected  to  the  forfeiture  if  he  is  aojuitted 
though  the  finding  be  disapproved  by  the  reviewing  authorit}'.  XXXI 
liK  Xorrmher,  1870.  A  removal,  in  orders  of  the  War  Department, 
of  a  charge  of  desertion  entered  by  mistake  upon  the  rolls  against  i 
soldier,  operates  to  relieve  him  of  any  and  all  stoppages  which  have 
been  charged  against  his  pa}'  account  for  forfeitures  authorized  by  the 
Army  Regulations  in  cases  of  deserters.  XXXIX,  413,  FSrmry^ 
1878:  XLI,  518,  March,  1879. 

1063.  The  Supreme  Court  of  the  United  States  in  U.  S.  v.  Landers, 
92  U.  S.  7l>,  said  that  for  the  purpose  of  determining  the  rights  of  the 
soldier  to  receive  i>ay  and  allowances  for  past  services,  the  fact  of 
desertion  need  not  })e  established  by  the  finding  of  a  court  martial; 
that  it  is  sufticient  to  justif}'  a  withholding  of  moneys  that  the  fact 
appears  upon  the  muster  rolls  of  his  company.  IIAd^  therefore,  that 
an  order  directing  discharge  without  honor  on  account  of  desertion  \s^ 
for  administrative  purposes,  conclusive  as  to  the  fact  of  desertion. 
Card  7232,  XnnmlHsr,  1899.  Bv  this  is  meant  that  the  fact  that  a 
soldier  has  f)een  discharged  without  honor  on  account  of  desertion  is 
sufticient  evidence  that  he  did  desert,  to  justify  the  Pay  Departm^t 
in  withholding  pay  and  allowances  due  at  the  time  he  was  charged  widi 
desertion.  But  this  should  be  held  to  be  subject  to  the  power  of  the 
Secretary  of  War  to  decide  with  reference  to  any  pending  quesUoB 
(any  unexecuted  matter)  within  the  jurisdiction  of  the  administratiTO 
department,  that  although  the  discharge  cimnot  be  set  aside  it  maybe 
held  on  sufticient  evidence  that,  notwithstanding  the  discharge  without 
honor  l)y  reason  of  desertion,  the  man  was  not  a  deserter.     Card  8355| 

1064.  A  d(?serter  cannot  legally  be  subjected  to  any  forfeiture  othei 
than  thos(»  prescril)ed  by  statute  or  army  regulation.  He  incurs  foi 
example  no  forfeiture  of  his  own  \x*rsonal  pix)perty,*     So,  where! 

^Si»e  §  S24,  itnU, 
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was  proposed  to  sell  certain  private  property  belonging  to  and  left  by 
a  deserter  and  devote  the  pro<»eeds  to  the  post  fund,  held  that  there 
was  no  legal  authority  for  such  appropriation  by  the  militarj'  author- 
ities or  the  Government.     XXXV,  454,  June^  1871^.     So,  a  soldier,  by 
reason  of  having  deserted,  does  not  forfeit  local  bounty  money  which 
las  been  paid  him  upon  enlistment  or  subsequently,  or  any  other 
money  found  in  his  possession  upon  his  arrest.     And  such  money  can- 
not legally  be  withheld  from  him,  to  l>e  appropriated  to  a  regimental 
or  post  fujnd  or  any  other  purpose,  but,  l>cing  his  ow^n  personal  prop- 
erty, unaffected  by  his  offence,  nmst  \v^  treated  as  such.     XIII,  829, 
F^rrmry,  1866;  XV,  12H,  Auf/titft,  ISGo;  XVI,  168,  595,  May  and 
Septfrniher,  1866;  XXV,  400,  March,  1868. 

1086.  A  deserter  is  not  chargeable  under  par.  124,  A.  R.  (126  of  1895; 
137  of  1901),  with  the  expenses  of  transportation  therein  specified,  if 
his  conviction  has  been  duly  disapproved ;  such  disapproval  })eing  tanta- 
mount to  an  acquittal.     L,  105,  March,  1880;  Card  2121,  2farrh,  1896. 
1086.  Where  a  sergeant  was  sent  to  identify  a  deserter,  supposed  to 
be  serving  under  an  assumed  name  in  another  organization,  with  a  view 
to  the  latter*8  apprehension,  heldth^t  the  sergeant  was  not  a ''  witness" 
('.  t.  at  the  trial)  within  the  meaning  of  par.  126,  A.  K.  (187  of  1901), 
and  that  therefore  the  cost  of  his  transportation  was,  under  said  para- 
paph,  a  proper  charge  against  the  deserter  as  expenses  paid  for 
tpprehension.     Card  8556,  Oct^/fM-r,  1897. 

1067.  Expenses  incurred  by  enlisted  men  in  the  pursuit  of  a  particu- 
W  deserter  and  therefore  on  account  of  his  desertion,  may  properly 
be  charged  against  him  under  par.  125,  A.  R.  (136  of  1JH)1),  notwith- 
standing the  fac*t  that  the  person  apprehended  as  such  deseiler  proved 
to  be  the  wrong  man.     Card  3185,  May,  1897. 

1068.  The  expense  of  ths  tranjiportatlon  of  a  (*onvicted  deserter, 
incurred  in  the  course  of  the  execution  of  his  sentence,  is  not  charge- 
tble  against  the  deserter  under  par.  124,  A.  K.  (§  1065,  antt),  but  must 
be  borne  by  the  United  States.     52,  21,  F*hrmmj.  1892. 

1069.  Where  a  deserter  was  acquitted  f)y  court  martial  of  stealing 
certain  property,  held  that  such  acquittiil  did  not  relieve  him  from 
I'e^nsibility  for  its  loss,  the  same  having  been  caused  by  his  deser- 
tion, as  found  by  a  board  of  survey.     Card  721,  iJtctudhr,  189^^ 

1070.  Par.  126,  A.  R.  (see  §  1065,  ante),  provides  that  "a  soldier  con- 
noted bv  a  court  martial  of  absence  without  leave  will  })e  charjjfed 
with  the  expense  incurred  in  transporting  him  to  his  proper  station.  ■' 
JSdd^  that  this  authorizes  a  stoppage  for  transpoi-tation  and  coninui- 
tition  of  rations  for  himself  and  the  guard  sent  after  him.  Cards 
6068,  March,  1899;  6375,  May,  1899;  7180,  (Mohcr,  1899;  9177, 
OcfyJfer,  1900. 
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1071.  The  reward  of  thirty  dollars,  made  payable  by  par.  156,  A. 
of  1S68,  as  anionded  by  (J.  O.  325,  War  Dept.  1863,  is  not  due  men 
on  the  apprehension  of  a  deserter:  he  must  also  be  delivered  *'to 
officer  of  the  anny  at  the  most  convenient  post  or  recruiting  station. 
XXVIII,  531),  Aj^n'K  1^69. 

1072.  The  amount  of  the  reward— to  cite  from  G.  O.  325  of  1863 
is  in  full  '*for  all  expenses  incurred  in  apprehending,  securing,  a 
delivering  a  deserter."     Disbui*sements  made  by  a  civilian^  where 
arrest  is  eflfected,  are  at  his  own  risk,  and  cannot  legally  be  reimburs 
by  the  military  authorities.     XX,  470,  March^  1866, 

1073.  The  legal  liability  imposed  upon  the  soldier  by  army  rega 
tions,  to  have  the  amount  of  the  reward  stopped  against  his  pay, 
quite  independent  of  the  jnaiinhment  which  may  be  imposed  up 
him  bv  sentence  of  court  martial  on  conviction  of  the  desertion.  S« 
stoppage  need  not  l>e  directed  in  the  sentence:  courts  martial  indec 
have  sometimes  assumed  to  impose  it,  like  an  ordinary  forfeiture  ( 
pay,  but  its  insertion  in  the  sentence  adds  nothing  to  its  legal  effect 
Xil,  32*),  Fi^mimnj,  1865. 

1074.  Where  a  soldier,  charged  with  desertion,  is  acquitted^  or  when 
if  convicted,  his  conviction  is  disapproved  by  the  competent  reviewin 
authority,  he  cannot  legally  be  made  liable  for  the  amount  of  a  rewir 
paid  or  payable  for  his  arrest  as  a  deserter,  since  in  such  cases  he  i 
not  a  deserter  in  law.  XXVI,  347,  Jidy,  1868;  XXX,  47,  Septeniei 
1869.  Similarly  held  whei'e  the  acquittal  was  disapproved  by  ti 
reviewing  authority.     36,  259,  Xovember^  1889. 

1075.  AV  here  a  soldier,  for  whose  apprehension  as  a  supposed  deseitc 
the  legal  reward  has  bi»en  imid,  is  subsequently  brought  to  trial  upe 
a  charge  of  desertion,  and  is  found  guilty  not  of  desertion  but  only  < 
the  lesser  and  distinct  offence  of  absenc-e  without  leave,  he  clearly  ctt 
not  legally  be  held  liable  for  the  reward  by  a  stoppage  of  the  amoui 
against  his  pay.  In  such  a  case,  the  instrumentality  resorted  to  by  fl 
United  States  for  determining  the  nature  of  his  offence — the  oou 
martial — having  pronounced  that  it  was  not  desertion,  the  Goveminei 

^The  actual  ]»avii)eiit  of  ttie  compensation  in  such  cases  is  authorized  by  theanM 
army  appropriation  act«,  which,  in  appro(>riatinff  for  the  incidental  expenses  of  tl 
Quartermai^ter  Departnieiit,  include  as  an  item— **  for  the  apprehension,  securingtf 
delivering?  of  denerterH,  and  the  exi)enses  incident  to  their  pursuit.*' 

The  fact  of  tlie  offer  of  a  rewanl  for  the  arrest  of  a  deserter  does  not  aathoilM 
breach  of  the  i>eacc  or  conimiH^ion  of  an  illegal  act  in  making  the  arrest  %^ 
this  connection,  Clay  r.  Unite<l  States',  Devereux  ^Ct  Cls.),  25,  in  which  an  oflfll 
who,  under  the  onlers  of  a  Pui)erior,  without  previously  procuring  proper  mntlMd 
inyin  a  civil  magistrate  to  enter  and  nearch.  had  broken  into  a  dwelling  noose  lor^ 
pur]M>He  of  Hei'uring  the  arrest  of  (vrtain  deserters,  was  held  to  have  committeu 
unjuj*tifial)le  treHjmsH,  and  hin  claim  to  he  reimbursed  by  the  United  States  for  1 
amount  of  a  judgment  recovered  against  him  on  account  of  his  illegal  act  wai^ 
allowed  bv  the  Court  of  Claims. 
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is  bound  by  the  result,  and  to  visit  upon  him  a  penalty  to  which  a 
deserter  only  can  be  subject,  would  l)e  grossly  arbitrary  and  wholly 
unauthorized.  Moreover  such  action  would  l^e  directly  at  variance 
vith  par.  124  A.  R.  (126  of  1895;  137  of  1901),  which  fixes  such  liability 
upon  the  soldier  tried,  in  the  event  only  of  his  couvictlon  of  deser- 
tion,* unless  indeed  the  sentence  of  the  couit  expressly  stojm  the 
amount.*  XXVI,  347,  J}dy,  186S;  XXVII,  255,  300,  Oetoher,  ISOS; 
XXXI,  468,  June,  1S71;  XXXIV,  533,  590,  Novemh^r,  1873;  XLII, 
B15,  Juiie,  1879;  535,  March,  1880;  XLIII,  222,  F*hmary.  1880;  49, 
150,  Septetnhei\  1891. 

1076.  To  entitle  a  person  to  the  reward  for  the  arrest  of  a  deserter, 
the  part}'  arrested  must  be  still  a  soldier.  Though,  at  the  time  of  the 
arrest,  the  period  of  his  tenn  of  enlistment  may  have  expired,  or  he 
toay  be  under  sentence  of  dishonorable  discharge,  yet  if  he  has  not 
been  discharged  in  fact,  the  official  duly  making  the  arrest,  &c\,  on 
iccoant  of  a  desertion  committed  before  the  end  of  his  term,  becomes 
entitled  to  the  payment  of  the  reward  specified  in  the  regulations. 
Similarly  held^  where  the  soldier,  arrested  when  at  large  as  a  deserter, 
hid  been  sentenced  to  confinement  (without  discharge)  and  had  escaped 
therefrom.     63,  415,  F^mry^  1894. 

1077.  If,  in  view  of  the  limitation  of  the  103d  Article,  the  soldier  has 
1  legal  defence  to  a  prosecution  for  desertion  (G.  O.  22  of  1893), 
the  reward  is  not  payable  for  his  apprehension.  55,  264,  September^ 
1892;  59,  428,  May,  1893. 

1078.  Where  the  soldier  when  arrested  had  been  absent  but  three 
days,  and  was  still  in  uniform,  and  had  not  l>een  reported  or  dropped 
18 a  deserter,  and  his  company  commander  had  not  the  ''conclusive 
evidence"  of  his  '^intention  not  to  return,''  referred  to  in  par.  132, 
A.  R.  (133  of  1895;  144  of  1901),  held  that  there  was  not  suflicient 
evidence  that  he  was  a  deserter  to  justify  the  payment  of  the  reward 
for  his  arrest  and  delivery.     53,  227,  J^^/vV,  1890, 

1079.  A  soldier  left  his  post  and  was  subsequently  apprehended  and 
delivered  to  the  militar\'  authorities  as  a  deserter  bv  a  civil  officer.  It 
was  supposed  that  the  soldier  was  a  deserter,  but  upon  his  return  he 

..WIS  adjudged  insane.  Held  that  the  statutory  reward  could  not  be 
legally  paid,  but  advised  that  the  expenses  which  the  officer  had 
inconed  be  paid  him  from  the  appropriation  for  the  contingent 
sqieoses  of  the  army;  also  that  a  reasonable  amount  in  addition  be 
tDowed  him  for  his  services  and  made  a  part  of  the  expense  of  caring 
ior  and  taking  the  man  to  the  asylum.     Card  1407,  Jtinf\  ISOo, 

'Thie  conclufiion  was  concurred  in  by  the  Attorney  Cieneral  in  10  Opins.,  474. 
'See  G.  O.  38  of  1800,  amending  A.  R.  125  (127  of  1895;  138  of  1901).     See  also 
note,  page  50,  Coort-Martial  Manual  (1901). 
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lOM.  The  am^  made  mii:«c  he  a  I«gal  one.  Thus  A^<^  that  the 
reward  wai*  not  pajahle  for  an  am^  made  on  tlie  so3  of  Mexico, 
involving  a  rioiation  of  the  territorial  rights  of  that  aovereigntv.  An 
arrt  done  in  violation  of  law  cannot  be  the  basis  of  a  legal  claim.  LV, 
412,  March.  IHHS;  37,  495.  Jannar^,  ISOO:  Card  li^7.  Jan ^ia/y.  1S96. 

106L  Where  the  deserter  wa?*  not  arrested  by,  bat  j*un>^d^r^  him- 
mtlf  Up,  the  civil  offif- iaL  who  in  ^ood  faith  took  him  into  custody  and 
jierrarelv  held  and  dulv  delivered  him«  adcii^  that  there  had  been  a 
HU^Mtantial  apprehen.^ioo  for  the  purpose  of  reward  and  that  the  reward 
wa<j  properly  payable."  LIE,  2^.  Jun^.  IS^:  58, 134.  F^mary^  1883; 
Canl  l2rtK>,  April,  lS»o. 

1082.  The  delivery  should  be  personal  and  ■"^nn^l  on  the  part  of  the 
civil  official.  Where  a  soldier  who  had  deserted  was  sentenced  to  a 
penitentiary  as  a  horse  thief,  and  at  the  end  of  his  term  of  imprison- 
ment a  U.  8.  marshal  caused  information  that  he  was  a  deserter  to  be 
conveyed  to  the  commander  of  a  neighboring  military  post  who  there- 
upon had  him  arrested  and  brought  to  the  post,  hdd  that  the  marshal 
was  not  entitled  to  claim  the  reward.     SO,  241,  November^  1891, 

1083.  So,  where  a  civil  official  merely  informed  a  detain  of  artillery 
that  two  soldiers  serving  in  his  battery  were  deserters  from  the  Bat- 
talion of  Engineers,  hdd  that,  though  such  information  was  correct, 
the  official  was  not  entitled  to  the  reward;  and  that  the  amount  of  the 
sani(%  which  had  been  erroneously  paid  him  on  the  certificate  of  the 
captain,  should  be  charged  against  the  latter  under  par.  736,  A.  R 
(054  of  1895).     34, 298,  August,  1889.     And  see  37, 495,  January,  1890. 

1084.  Under  pars.  124  and  126,  A.  R.  (135  and  137  of  1901),  the 
delivery  of  a  deserter  to  a  detachment  sent  in  pursuit  of  him  entitles 
the  civil  officer  who  made  the  arrest  to  the  reward.  Under  par.  136, 
the  exptmsc  of  transportation  of  the  deserter  from  place  of  delivery 
to  his  stiition  or  the  place  of  trial,  is  a  distinct  charge  not  included  in 
the  Howard.     Card  3405,  Jidy,  1897. 

1085.  The  fjwt  that  a  deserter  was  discharged  on  habeas  corpus  pro- 
c(H'(liii^s  on  the  ground  of  minority  at  enlistment,  is  not  ground  for 
n»fusal  of   payment   of  reward  for  his  apprehension.     Card  3717, 

1086.  Tho  r(»ward  should  bo  withheld  where  there  is  evidence  of  cd- 
IhmIoh  h(»tw(MMi  the  alioged  deserter  and  the  civil  official.  Aehisedtiat 
a  Huspicioii  of  Huch  <'ollusion  was  properly  entertained  in  a  case  where 
the  soldior,  aftiM*  an  absence  of  but  a  few  days,  voluntarily  surrendered 
hinisolf  at  or  noar  the  post  of  delivery  to  a  policeman  who  turned 
him  ov(*r,  without  expense  or  difficulty,  to  the  military  authorities 

^SeeCirc.  1,  A.  G.  O.,  1886. 
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who  did  not  treat  him  as  a  deserter  but  caused  him  to  be  charged,  tried, 
and  convicted  as  an  absentee  without  leave  only.  44,  64,  IW,  JS^ovem- 
her,  1890. 

1087.  An  officer  of  the  customs,  empowered  )>y  law  to  make  arrests 
of  persons  violating  the  revenue  laws,  but  having  no  such  general 
authority  as  is  ordinarily  possessed  by  peace  officers  ^^  to  arrest  offend- 
ers'' (according  to  the  terms  of  the  act  of  Oct.  1,  1890,  authorizing 
certain  civil  officials  to  arrest  deserters),  liehl  not  entitled  to  be  paid 
the  regulation  reward  for  the  apprehension,  &i\,  of  a  deserter  from 
the  army.    46,  397,  ApHi,  1891. 

1068.  Held  that  a  justice  of  the  peace  of  Idaho  was  not,  b}'  the  laws 
of  that  State,  a  peace  officer  or  authorized  to  arrest  offenders,  and  was 
therefore  not  within  the  terms  of  the  act  of  Oct.  1,  1890,  or  legally 
entitled  to  be  paid  the  reward  for  the  arrest,  Ac.,  of  a  deserter.     Such 
justice  may  by  his  waiTant  authorize  and  thus  clause  arrests,  but  actual 
mrrest  pertains,  under  the  laws  of  the  State,  to  another  class — sheriffs, 
constables,  city  marshals  and  policemen.     57, 91,  December^  1892,     But 
held  that  a  member  of  the  Indian  police,  established  under  the  regula- 
tions of  the  Indian  Office,  was  a  civil  officer  having  authority  to  arrest 
offenders,  and  was  entitled  to  the  reward  for  the  arrest  of  a  deserter.' 
Card  346,  Oct<her,  189^. 

1068.  Par.  l!^,  A.  R.,  as  amended  by  par.  II,  of  G.  O.  160,  Adjutant 
General-s  Office,  1899  (A.  R.  135  of  1901),  in  addition  to  making  pro- 
Tision  for  the  payment  of  a  reward  of  $80  to  a  civil  officer  for  the  appre- 
hension and  delivery  of  a  deserter  from  the  military  service  provides 
that  the  officer  making  the  arrest  ''will  also  ))e  reimburaed  for  actual 
cost  of  tickets  over  the  shortest  usually  traveled  route  for  himself 
to  and  from"  the  place   where    the    deserter   is  delivered    to  the 
military  authorities  and   for  the   deserter  to  such  place,  the  total 
amount  not  to  exceed  %%),     Ilthh  that  the  phniso  '•actual  cost  of 
tickets"  would  not  include  an  expenditure  for  carriage  hii*e,  ])ut  ])ay-* 
ment  of  items  not  contemplated  by  the  regulations  and  not  to  exct»ed 
teO.OO  in  all  (including  the  reward),  may  })e  jmid  ])v  sjKM^ial  authority 
of  the  Secretary  of  War  under  the  appropriation  act  (of  March  3, 
1899),  making  provision  for  the  payni(»nt  of  reward  and  expenses. 
Cards  8586,  July,  1000;  8916,  Sf^pUmhrr,  1000,     So  where  a  deserter 
from  the  United  States  Aiinv  in  Porto  Kico  surrendered  to  the  I'^nited 
States  Minister  in  Venezuela,  and  the  latter  sent  him  ])aek  to  Porto 
jRico,  but  while  holding  him,  incurred  an  ex])ense  of  thirty -six  dollars 
lor  his  board,  it  was  AW^/,  that  the  expenditure  Inking  less  than  fifty 
ifollars  and  not  being  an  item  provided  for  in  the  regulation,  should, 

^See  Circ.  12,  A.  G.  0.,  1894,  rt^vokinj;  par.  1,  (ire.  L>1)  of  iS'Ki. 
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before  payment,  be  specially  authorized  by  the  Secretary  of  War 
Card  7S44*  May,  1900. 

1090.  The  law  authorizes  the  payment  of  a  reward  *'for  the  appre 
hension,  securing  and  delivery  of  deserters."  In  practice  the  won 
^'deserters"  as  here  used  is  construed  to  include  soldiers  charged  witl 
desertion  and  is  not  limited  to  soldiers  convicted  of  desertion.  TTm 
rewara  would  therefore  be  payable  though  the  soldier  were  subse 
quently  discharged  without  trial.     Card  8273,  May^  1900. 

1091.  Circular  No.  11,  A.  G.  O.,  1883,  declares  that  the  reward  shal 
not  be  paid  where  the  deserter,  at  the  time  of  arrest,  "is  serving  ii 
some  other  branch  of  the  army,"  &c.  Thus  hdd  that  the  reward  w* 
not  payable  for  the  arrest  of  a  deserter  from  the  cavalry,  who,  suhse 
quentl}'  to  his  desertion,  had  enlisted  in  an  infantry  regiment  in  whicl 
he  was  serving  at  the  date  of  the  arrest.     66,  235,  June^  1894^ 

1092.  Where  a  civil  official,  having  made  an  arrest  of  a  deserter, 
concealed  him  from  the  military  authorities  and  afterwards  permittee 
or  connived  at  his  escape,  recommended  that  the  Attorney  General  b- 
requested  to  instruct  the  proper  U.  S.  district  attorney  to  initiat: 
proceedings  under  Sec.  6455,  Rev.  Sts.     XLI,  481,  Decemher^  1878. 

1093.  Every  desertion  includes  an  absence  without  leave.  Upoa 
trial  for  desertion,  the  accused  is  tried  also  for  the  absence  withou 
leave  involved  in  the  offence  charged.*  If  acquitted,  without  re^eroa- 
tiotu  of  the  desertion,  ho  is  acquitted  also  of  the  lesser  offence.  If 
convicted,  as  he  may  l>e,  of  the  lesser  offence  only,  under  a  charge  ot 
the  greater,  he  is  acquitted  in  law  of  the  latter.  XXXIII,  123,  Jnly^ 
187 J.     See  g  135i>,  jH>«t. 

1094.  The  right  of  the  United  States  to  arrest  and  bring  to  trial  a 
deserter  is  {mramount  to  any  right  of  control  over  him  by  a  parent  on 
the  ground  of  his  minority.*  68,  287,  March,  1893;  Card  1%7,  Jan\ir 
///•//,  lS9^j. 

1096.  Enlisting  in  the  enemy's  army  by  prisoner  of  war  is  desertion, 
unless  submitted  to  as  a  last  resort  to  save  life  or  escape  extreme  suf- 
ft»ring,  or  to  obtain  freedom.  Thus  held  in  a  case  of  a  U.  S.  soldier 
who  entered  the  service  of  the  enemy  from  Andersonville,  Gra.,  intlw 
civil  war,  that  the  burden  of  proof  was  on  him  to  establish  that  to 
resorttul  to  suoh  enlistment  with  design  of  effecting  his  escape  and 
ivjoiniiig  his  own  anuy;  and  that  his  abandoning  such  enlistment  and 
coming  within  our  lines  at  the  lirst  opportunity  was  material  evidenCB 
of  such  a  design.     43.  144,  Ocff^t%  1890;  61,  100,  December^  1891. 

1096.  A  soldier  who  had  l>een  extradited  from  Mexico  solelvont 

» 

»St»i»  laOpiiiH.  At.  (Jon..  4«>0. 

*  h%  rf  CViHt>now,  %i7  Ftnl.  Hop.,  l)6S:  In  ir  Kaufman,  41  uL,  S76.  And  compare  inn 
Orimloy,  \l\7  W  S.,  147,  aiul  Jn  rt-  Morriapey,  irf.,  157. 
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charge  of  thefts  held  not  liable  to  trial  as  a  deserter;  the  principle  that 
a  person  extradited  on  acx'ount  of  a  certain  alleged  offence  is  exempt 
from  trial  on  any  other  criminal  offence  ^  being  deemed  applicable 
^here  the  other  offence  is  a  military  one.  37,  41*5,  and  88,  167,  Jan- 
mry^  1890;  49, 62,  Septend>er^  1891,  A  dosei'ter  from  our  army  cannot, 
in  the  absence  of  any  international  convention  allowing  it,  legally  be 
arrested  as  such  in  Mexico  and  brought  thence  into  Texas.  89,  458, 
Jlarch^  1890. 

1097.  The  amenability  to  trial  of  a  deserter  from  an  enlistment  in 
the  army  is  not  affected  by  the  fact  that  when  ho  enlisted  he  was  a 
deserter  from  the  Marine  Corps.     XLVIII,  203,  Ueeemh^^  188S. 

1098.  Ildd  that  a  deserter  from  a  volunteer  regiment  was,  after  the 
dbbandment  of  the  volunteer  army,  no  longer  amenable  to  the  mili- 
t^arj  jurisdiction,  having  become  thereupon  a  citnlian.  42,  406, 
^u^u^,  1890;  80, 192,  Nfjveinher,  1891;  Card  494,  OcUiber,  1891^.  The 
liability  of  such  a  deserter  to  trial  and  punishment  by  court  martial 
€?ODtinues,  notwithstanding  the  muster  out  of  his  own  regiment,  until 
the  entire  volunteer  army  has  been  mustered  out  of  sen-ice.  Cards 
6410,  6433,  May,  1899;  6593,  June,  1899;  9(M>5,  Septemher.  1900. 

1099.  A  civil  employee  of  the  Quartermaster  Department  does  not 
become  liable  as  a  deserter  by  abandoning  his  employment.  L,  226, 
AprU,  1886. 

1100.  The  so-called  **  deserters  i-elease,"  provided  for  by  G.  O.  55 
of  1890,  is  accorded  when,  by  reason  of  the  period  which  has  elapsed 
8mce  the  end  of  his  term  of  enlistment,  the  deserter  could  success- 
fully plead  the  statute  of  limitation  to  a  prosecution  for  his  desertion. 
T^U  period  is  complete  at  the  expiration  of  two  years  from  the  end  of 
Ms  term  of  enlistment,  exclusive  of  a])sences  meanwhile  from  the 
Inited  States.  But  where  a  soldier,  who  would  have  l)een  eligible  for 
8ueh  release  on  May  9th,  1S94,  was,  in  February  preceding,  arrested, 
brought  to  trial,  convicted  and  nentencod  to  ho  dishonora])l3'  dis- 
charged, and  was  so  discharged  accordingly,  //</</  that  he  was  not 
^thin  the  privilege  of  the  geneml  order,  and  that  the  release  could 
not  be  accorded  him.*     65,  189,  Jtntr,  mJf:  Clurd  4130,  May.  JS98. 

1101.  The  *^  deserter's  release''  is  intended  for  deserters  in  whose 

fiivor  the  limitation  of  the  present  108d  Article  of  War  has  fully  run, 

tod  who  therefore  have  a  perfect  defence  to  a  prosecution.     It  was 

designed  to  secure  them  against  proceedings  for  desertion  and  to  avoid 

the  expenses  to  which  the  Government  might  be  put  in  the  matter  of 

their  arrest  and  trial.     But  it  is  not,  and  cannot,  in  view  of  the  pro- 

risions  of  the  4th  Article  of  War,  serve  as  a  discharge  from  the  army. 

» U.  S.  r.  Rau8cher,  119  U.  S.,  407. 

*  See  Circ.  5,  A.  G.  C,  1894,  as  to  the  purpone  aiul  effect  of  the  "  releaw." 
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The  language  .of  G.  O.  55  of  1890,  which  describes  it  as  a  release 
*'from  the  army"  is  therefore  faulty.  62,  326,  March^  1892;  61,  430, 
September,  1893;  62,  1,  October,  1893;  68,  30,  December,  1893;  347, 
February,  189^. 

1102.  A  deserter  who  has  been  once  dishonorably  discharged  is  not  a 
subject  for  the  *'  release" — does  not  belong  to  the  class  of  persons  for 
whom  it  is  intended.  63,  32,  December,  1893.  It  is  designed  for 
soldiers  actually  in  service.  In  cannot  therefore  now  be  given  to  one 
who  was  a  soldier  of  a  volunteer  organization  during  the  war  of  the 
Rebellion.  62, 1,  October,  1893.  Nor  can  it  be  issued  in  a  case  of  a 
soldier  who  has  deceased.  62,  326,  March,  1892.  As  it  is  only  issued 
in  cases  of  deserters  who  may  successfully  plead  the  limitation  of  the 
present  103d  Article,  it  should  not  be  given  where  the  desertion  was 
committed  in  time  of  war.     Card  96,  Jvly,  189i. 

1108.  The  persons  from  whose  military  record  there  may  be  a 
rem^oval  of  the  charge  of  desertion,  under  the  act  of  March  2,  1889,  c 
390,  are  those  against  whom  such  a  charge  is  ^^now  standing.'^  ' 
Deserters,  therefore,  whose  cases  had,  at  the  date  of  the  act,  been 
judicially  duly  disposed  of — by  trial,  conviction  and  sentence  by  court- 
martial — are  not  within  the  purview  of  the  statute.  LIII,  143, 
October,  1886;  18,  296,  August,  1887;  Card  359,  September,  1891 
Similarly  /leld  with  respect  to  deserters  restored  to  duty  without  trial. 
In  both  cases  (conviction  by  court  martial  and  restoration  without 
trial)  the  charge  of  desertion  no  longer  remains,  but  the  fact  of  deser- 
tion has  become  a  matter  of  record  and  cannot  be  removed.  Cards 
2021,  2025,  Jamiary,  1896;  2669,  October,  1896;  2934,  February,  1897. 

1104.  Held  that  a  soldier  had  ''  served  faithfully  "  in  the  sense  of  sec 
1  of  the  last-named  act,  when,  having  been  sentenced  to  reduction 
and  confinement  on  conviction  of  desertion,  his  sentence  had  been  duly 
executed,  and  he  had  thereupon  returned  to  duty  and  served  for  a  con- 
siderable further  period  in  a  status  of  honor.  86,  184,  October,  1889. 
Whether  a  soldier  served  '^faithfully"  within  the  meaning  of  the  act 
is  a  matter  for  the  Secretary  of  War  to  determine.  The  fact  that  a 
soldier  may  have  been  tried  and  punished  by  court  martial  does  not 
pel'  8e  render  his  service  unfaithful.  Each  case  should  be  decided  upon 
its  own  merits.     Card  3036,  March,  1897. 

1105.  The  act  of  1889  provides  that  the  charge  of  desertion  shall  be 
removed  if  the  soldier  has  ''  served  faithfully  until  ♦  ♦  ♦  May  Ist, 
1865,  having  previously  served  six  months  or  more  "  ♦  ♦  ♦.  ff^ 
that  the  six  months  of  service  need  not  have  been  continuous  provided 
thev  were  actuallv  served  before  Mav  1st,  1865,  and  the  soldier  was  in 
service  at  that  date.     48,  219,  July,  1891. 

1106.  Where  a  soldier  was  insane  at  the  time  of  his  desertion  held 
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tbst  the  charge  of  deN>rlion  should  be  removed.     I 

HOT.  /Wrf  that  a  soldk-r  was  not  within  the  description  of  the 
"third"  dii-isioD  of  sec.  2  of  the  a<^t  of  1.S89,  of  having  been  '"dia- 
charged"  from  rwrvk-e  by  a  court  of  '■fompetcnt  jurisdiction."  who 
had.  ns  a  minor  eolinted  without  consent,  Ih'ch  diui'hnrged  upon  haheaa 
ftrjnui  by  a  State  court.'     32.  3ia,  J/ny,  JSS9. 

llOe.  A  soldier,  who  enlisted  August  Id,  l>4t):j.  for  throe  years,  deserted 
May  11.  l^iGi.  wua  arretted  April  '20.  1865,  and  again  dei^crtcd  Sep- 
tember 23,  18fi5.  There  was  thus  two  charges  of  denertion  standing 
againft  him.  I'ndcr  the  President's  proclamation  of  March  1  Uh,  1865, 
all  deiiertera  who  returned  to  nen-ice  within  Nixtv  days  were  pardoned 
"on  cfMidition  that  they  •  "  »  serve  the  remainder  of  their  orig- 
inal lemiFi  of  enlistment  and  in  addition  thereto  a  period  equal  to  th« 
time  I(wt  by  de.-tertion."  And  a  War  Depaitraent  circular  of  May  29, 
186A.  provided  that  when  deserters  had  l)een  arrested  during  the  con- 
tinuanfe  of  the  Haid  prwlnmation  they  should  be  entitled  to  its  bcnetita. 
In  the  particular  caw!  under  (M)n.sideratioD  the  soldier  was  arretted  dur- 
ing the  continuance  of  the  proclamation  and  was  therefore  pardoned 
on  the  eonditionti  named  therein.  He  thus  became  obliged  to  serre 
until  .July  2U,  ISSti,  but  as  he  failed  to  comply  with  this  condition  by 
dMerting  September  •2i).  ISiib,  held  that   both  charges  of  desertion 

tild  lie  alUiwwl  to  stand  i^ainst  him.  Card  1390,  Jvly.  IS95. 
08.  A  soldier,  who  had  suweiwively  enlisted  in  and  deserted  from 
romiHuiiet  of  the  same  volunteer  rcpment,  returned  in  response 
le  PreBideot's  proclanwtion  of  March  1">,  1863,  and  sen-ed  out  his 
find  enlintment.  JIi-i4  that  tJie  proclamation  opcrnted  as  a  pardon  for 
Itoth  of  his  desertions,  and  that  he  should  be  treated  as  discharged 
from  his  second  enlistment  by  his  restoration  to  duty  in  the  first. 
(."•rd  »«7.  Aitffit^.  IS97. 

1110.  The  act  of  May  17. 1>48<!.  provided  that,  where  a  soldier  of  th« 
«rar  itf  the  rebellion  des4-rtcd  from  one  organization  and  within  three 
muothii  eolisted  in  another,  the  charge  of  desertion,  if  certain  fai'ta 
■ere  >ibown.  i^hould  (h*  removed  and  a  certiticate  of  discharge  issued 
from  the  organization  in  which  he  first  served.  J/M  that  the  purpose 
Iff  Ihii*  legialation  was  to  change  the  status  of  lx>nuficiarics  under  it 
from  llul  of  dt>sertt>rs  to  that  of  .Huldiers  honorably  discharged  as  of 
the  date  of  their  de!*ertion.     Card  iiKtli,  J/iiwA,  1S96. 

UlL  See.  3  of  the  act  of  March  i.  188it,  providef*  for  the  removal  of 
■  charts  of  deoertion  if  the  following  three  conditions  are  fulfilled,  viz: 
1,  That  the  soldier  enlisted  ^ain  within  four  months  of  the  denerlion; 
i.  that  be  senred  such  term  faithfully;  and  3.  that  such  re-enlistment 
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was  not  made  for  the  purpose  of  securing  bounty,  etc.  A  soldier 
deserted  on  December  6,  1861,  and  enlisted  on  the  13th  of  the  same 
month  in  another  regiment,  deserted  ifrom  the  latter  regiment  on 
January  8th,  1863,  enlisted  on  the  15th  of  that  month  in  a  third  regiment 
and  was  honorably  discharged  from  this  enlistment,  flach  of  the  last 
two  enlistments  was  made  within  four  months  of  the  desertion  in  the 
preceding  enlistment  and  neither  of  them  was  made  for  the  purpose  of 
securing  bounty,  etc.  Ileld^  therefore,  that  as  he  served  the  third 
enlistment  faithfully  the  charge  of  desertion  pertaining  to  the  second 
enlistment  was  properly  removed,  but  that  such  removal  and  the  con- 
sequent issue  of  an  honorable  discharge  did  not  affect  the  fact  that  he 
did  not  serve  that  enlistment  faithfully.  Further  hdd^  therefore,  thit 
the  charge  of  desertion  pertaining  to  the  first  enlistment  could  not  be 
removed.     Card  3938,  March,  1898. 

1112.  While  the  first  se<!tion  of  the  act  of  March  2,  1889,  provides 
that  the  oharge.of  desertion  standing  against  a  volunteer  soldier  who 
served  until  May  1,  1865,  and  had  previously  served  six  months  shall 
be  removed,  etc.,  there  is  no  good  ground  for  holding  that  the  act  ssa 
whole  contains  any  provision  that  would  warrant  taking  May  1, 1885, 
as  the  close  of  the  war,  so  far  as  a  soldier  of  the  regular  army  is  con- 
cerned, or  as  a  date  before  whic"h  a  desertion  must  have  occurred  to 
make  sec.  3  of  the  ac*t  applicable.  Thus  where  a  soldier  who  had 
enlisted  in  the  regular  army  on  March  17,  1864,  deserted  August  30, 
1865,  and  eleven  days  thereafter  enlisted  in  another  regular  regiment 
not  for  the  purpose  of  liounty,  etc. ,  and  was  honorably  discharged  there- 
from, held  that  the  charge  of  desertion  should  be  removed.  Card  3891^ 
March,  1898, 

1113.  A  volunteer  soldier,  having  enlisted  in  1861  for  three  years, 
deserted  in  1862  and  within  a  month  enlisted  in  the  navy  for  one  year, 
from  which  enlistment  at  the  expiration  thereof  he  received  an  hoIlO^ 
able  discharge.  He  thus  escaped  in  fact  one  year's  service  under  hia 
army  enlistment.  Held  that  his  thus  avoiding  one  year's  service  waa 
not  a  gratuity  within  the  meaning  of  sec.  3  of  the  act  of  March  % 
1889,  and  did  not  preclude  the  removal  under  that  section  of  the  charge 
of  desertion.     Cards  163,  Augmt,  189^;  309<),  Ajyril,  1897. 

1114.  By  section  13,  of  the  enrollment  act  of  March  3,  1863,  % 
drafted  man  who  failed  to  report  to  the  board  of  enrollment  was 
declared ''a  deserter'' and  triable  therefor  bv  court  martiaL  Hdd 
that  this  section  imposed  upon  him  the  single  duty  of  reporting  to  tht 
enrollment  board,  and  to  that  extent  and  for  that  purpose  only  gaw 
him  a  military  status;  that  prior  to  his  acceptance  or  rejection  by  th 
board,  he  was  not  fuUv  in  the  militarv  service  of  the  United  Statei 

7  ^  ^ 
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nor  a  soldier  within  the  oi-dinarv  mejining  of  that  term.     Where  sucb 

■  drafted  luun  failetl  to  report  itnd  r<iibseqiientiy  within  four  months 
eoli->t«^  elsewhere,  hrtd  upon  an  applieatioii  by  him  to  have  the  rharge 
of  desertion  removed  under  the  aot  of  Mareh  2,  188!l.  that  not  being 

■  soldier  in  the  military  t^erviee  within  the  meaning  of  the  aot  at  the 
time  ho  beiiumo  li  "deserter."  the  sam«  did  not  apply  to  his  case  and 
tbat  therefore  the  charge  could  not  be  removed.  Cards  2041.  2042, 
May.  JS96. 

1116,  Sec.  7  of  the  act  March  2.  1887,  provides  that  the  charge  of 
desvrtion  shall  not  bo  removed  if  the  soldier  left  his  command  while 
in  arretit  or  under  chaises  for  breach  of  military  duty.  Where  a 
M>Mirr  de^rtttl  in  1865.  while  in  arrest  and  under  charges  for  breach 
of  military  duty, aftiv  the  expiration  of  his  term  of  enlistment,  it  was 
lieUl  that  he  was  still  a  Moldier  at  the  time  he  deserted  and  that  there- 
fore tbo  section  named  applied  in  his  case  and  precluded  a  removal  of 
the  cliarge  of  desertion.     Card  3U9!i.  Apr//,  IS07. 

1116.  Ifrid  that  a  charge  of  desertion  entered  against  a  soldier  in  a 
partH'tilar  term  of  enlistment  is  removed  by  an  honorable  discbarge 
from  such  enlistment.     Card  2041,  M-iy.  lH(Hi. 

1117.  A  pardon  docs  not  operate  retroactively,  and  cannot  therefore 
"peroovoa  charge"  of  dewertion.  L,  395,  </i(/it',  JS^V;K,ii*(i,  .ln^iwf, 
J^90:  43,  3«,  .V/»/(v/-//,v.  /X*?.  It  dws  not  wipe  out  the  fact  that  the 
party  did  desert,  nor  can  it  make  the  record  say  that  he  did  not  desert. 
It  irsnnol  change  facts  of  history.     68,  44tl,  Mirr/,,  IHO.i. 

1118.  A  de»ert«'r  at  large  from  the  volunteer  amiy  was  drafted  in 
18M,  and  i^r^-ed  an  a  drafted  soldier  until  mustered  out.  Ih-ld  that 
bin  statUK  as  such  drafted  soldier  was  unaffected  by  the  fact  that  he 
ms  ill  desertion  at  the  time  he  wa^  drafted;  nor  was  his  status  as  a 

iier  in  doicrtion  affected  by  his  Iwing  drafted  or  by  his  service  aa 
etl  man.     Card  2106,  Sfanh,  1896. 

Ell9.  Ordinarily  desertion  would  he  sufficient  evidence  that  ser^'ice 
tag  the  term  in  which  it  occurred  wa*  not  honest  and  faithful,  but 
if  in  an  exceptional  case  the  Si'civtary  of  War  should  decide  that  it 
w«».  notwithstanding  the  desertion,  he  would  bo  acting  within  his  dis- 
cretion under  the  act  of  August  1 ,  IHW.  The  provision  tn  the  act  of 
4uoe  Itt,  181K).  tbat  desertion  renders  service  not  honest  and  faithful 
i*  limited  totlio  puiposes  of  that  act  and  does  not  control  enlistments 
andertheartof  1S!I4.  (.^rds  20iH.y«n(wry.  1806;  2121,  Miinh.  1896; 
Jti3u.  .%Vrt/.ifr.  1S97,-  87l'4.  J'wf,  1H98.  ' 

lUO.  When   a  soldier  doserto  from  one  regiment  and   enlists   in 

rer  lie  may  l>e  held  to  serve  out  (wth  enUstmeuts  or  either  of  them. 
3  latti*r  case  all  that  need  b«  done  is  for  the  Uovenunent  to  aban- 
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don  the  enlistment  in  one  regiment  (ordinarily  by  a  discharge  ther 
from  without  honor)  and  recognize  the  enlistment  in  the  other.  > 
transfer  is  necessar>\     Card  2115,  March^  1896, 

1121.  There  is  no  law  extending  amnesty  to  soldiers  who  are  dq 
deserters  from  the  U.  S.  army.     Ckrd  778,  December^  1894. 

1122.  The  restoration  of  a  deserter  to  duty  without  trial  under  paj 
12H.  A.  R.  (139  of  1901),  does  not  operate  as  an  acquittal,  or  relieri 
the  deserter  from  the  forfeitures  of  pay  incurred  by  operation  of  hi 
under  pars.  1513  and  1514,  A.  R.  (1380,  1381  of  1895;  1557,  1558  oi 
19^il.)  L,  122,  March,  1886;  21,  224,  December,  1887.  Nor  does  il 
operate  to  remove  the  charge  of  desertion  and  substitute  therefor  thii 
of  absence  without  leave.     Card  4076,  April,  1898. 

DISBTJBSnrG  OFFIdK 

1123.  A  disbursing  officer  of  the  army  who  has  paid  out  paUic 
moneys  upon  vouchers  which  prove  to  have  been  false  or  forged  u 
personally  responsible  to  the  United  States  for  the  amount  of  the  loss; 
and  it  is  the  usage  of  the  Government  to  hold  such  an  officer  so  respon- 
sible, however  innocent  of  criminalit}*  he  may  be;  the  fact  that  hehie 
w[!tt*il  in  good  faith  not  affecting  his  legal  liability.  Such  an  officer, 
further,  is  not  entitled  to  call  upon  the  Government  to  prosecute  i 
civil  suit  against  the  party  chargeable  with  the  fraud,  but  he  mij 
li'gally  himself  initiate  such  a  suit  if  he  desires  to  do  so  for  his  own 
indenliiity.  XVI,  035,  Ocf<fb^,  1866;  XXVIII,  20,  42,  Avffust,  1868} 
XXXIl/428,  March.  1872. 

1124.  It  is  in  accordance  with  the  usage  of  the  military  service,  H 
¥n*\\  as  tiie  general  pmctice  under  existing  laws,  for  an  officer  of  tlifl 
iirmy  cliurged  with  the  disbursement  of  public  funds  to  pursue  in  hii 
own  lUiUM*  and  r<»presentative  capacity  the  proper  legal  remedies  whea 
^u<'h  funds  are  illegally  appropriated  or  withheld  by  third  pardei. 
'Ilii**  official  function  of  the  officer  cannot  properly  be  imposed  apoi 
iUi*  Ik'ikI  of  his  department.  The  Secretary  of  War  cannot  be 
UH\\i\ri'i\  to  institute  the  legal  proceedings,  nor  would  his  doing  8Q 
mnki*  tin*  rhiim  any  more  a  public  claim  of  the  United  States  than  itii 
an  proMTiitrrl  })y  the  dislmrsing  officer  in  his  official  capacity.  Ttal 
atli'iHril,  in  tln^  c*a**e  of  such  an  officer,  a  portion  of  whose  public  fundi 
ytti'Vi*  in  tin*  possession  of  a  bank,  as  an  authorized  public  depositurj, 
III  u  lirn<*  wIh'ii  th<»  same  stopped  payment  and  went  into  insolveoCTi 
that  lh<^  of  lice  r  should  tile  and  prove  his  claim  before  the  Register  ii 
lfcinlirij|)fry  and  i)rosecute  the  collection  of  the  same  so  far  as  neoB» 
Hiirv  and  pmrtira)>lo;  and  further  that  a  due  and  reasonable  diligeno 
on  hU  jmrt  in  pursuing  the  lepil  measures  open  to  him  for  realiAni 
III*'  amount  for  which  be  was  officially  responsible  would  furnish  til 
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Strongest  support  to  any  application,  which  he  might  in  future  prefer, 
to  be  discharged  from  liability  for  any  loss  to  the  United  States  result- 
ing from  the  failure  of  the  depositary-.     XXXV,  31^5,  May^  187^, 

1185.  Congress,  in  appropriating  money  for  the  new  State,  War  and 
Navv*  Building,  has  provided  that  the  amounts  shall  ^*  l)e  expended 
under  the  direction  of  the  Secretary  of  War."  While  the  Sei^retar}' 
would  thus  be  authorijsed  to  commit  the  disbursing  of  the  funds 
employed  to  any  proper  person,  yet  adiHntfd^  in  view  of  the  policy  of 
the  law  as  expressed  in  Sec.  1153,  Rev.  Sts.,  that  the  Secretary  would 
properh'  designate  as  the  disbursing  agent  the  engineer  officer  engaged 
in  superintending  the  work,  especially  since — ^as  provided  in  said  sec- 
tion— the  duty  of  disbursing  would  thus  be  performed  without  any 
charge  to  the  United  States.     XLI,  283,  Jmu^.  1878. 

1126.  Sec.  3620,  Rev.  Sts. ,  provides  that  a  dislnirsing  officer,  having 
on  deposit  in  a  public  depositary  public  moneys  intrusted  to  him  for 
the  purpose  of  disbursement,  shall  '*draw  for  the  same  only  in  favor 
of  the  persons  to  whom  payment  is  made."  Where,  upon  the  order  of 
a  party  to  whom  the  United  States  was  indebted  in  a  certain  amount, 
a  disbursing  officer  made  payment  of  the  amount  to  a  tirui  to  which 
80ch  party  was  indebted — advUed  that  such  payment  was  clearlv  in 
contravention  of  the  statute.     63,  239,  Aprils  1892. 

1127.  Upon  construing  Sec.  1760,  Rev.  Sts.,  in  connection  with  the 
original  act — that  of  January  25,  1828,  entitled  ''An  Act  to  prevent 
defalcations  on  the  part  of  the  disbursing  agents  of  the  Government'' — 
Wrfthat  such  section,  though  expressed  in  somewhat  genei^al  ti^rms, 
properly  applied  only  to  bonded  disbursing  officers.*  61, 167,  Atigmt^ 
1893. 

1128.  Held  t\mt  the  act  of  April  20,  1S74,  c.  117,  entitled  '\\n  Act 
to  provide  for  the  inspection  of  the  disbursoiiients  of  Hppr<)j)riHtions 
made  by  officers  of  the  Anny,''  applied  only  to  the*  inspection  of  dis- 
bursements of  monies  appropriated  by  legislation  of  Congress.  48, 
184,  ./?//y,  1891. 

1129.  Any  officer  of  the  United  Stat<^s  '*  having  any  public  money 
entrusted  to  him  for  disbursement"  is  a  '* disbursing  officer''  within 
the  meaning  of  Sees.  3620  and  5488,  Rt»v.  Sts.  /A7//,  therefons  that 
medical  officers  entrusted  with  moneys  for  disbui'senient  under  general 
orders  116  and  136  A.  G.  O.  1898,  were  such  disbursing  officers.  Card 
52d9,  y^wtrmht^.  1898.  But  /w/d  that  the  monevs  rec(Mved  hv  the 
quartermaster  in  charge  of  a  U.  S.  tninsj^ort  from  parties  travelling 
thereon,  for  meals  furnished  them  can  Im»  applied,  under  Sec.  H^Jl^, 
Bev.  Sts.,  and  the  act  of  March  3,  ls7r)  (18  SUit.,  4lo),  to  the  pur- 
chase of  fre^h  supplies.*     Card  5o48,  Ocfolrr.  ISOS. 

'Bat  see  the  jreneral  provieion  of  the  Amiy  Appr(»j)riation  Act  <>f  Juiu*  !♦;,  lsv)'2,  in 
nesard  to  the  withholding  of  the  pay  of  officers  under  this  nection. 
*See  1%.  Dec.  Second  Comp.,  \oi.  8,  p.  824. 


818  DISCHARGE. 

DI8CHABGE. 

1130.  The  classification  of  discbarges  has  never  been  assumed  b 
Congress  but  has  been  left  by  it  to  the  Executive  branch  of  the  GrO' 
ernment.  Card  2731,  November^  1S96.  At  present  there  are  thn 
kinds  of  discharges  oxpreasly  rec^ognized.  to  wit:  The  honorable,  tl 
dishonorable,  and  the  discharge  without  honor.  The  disLonorab 
discharge  is  given  onl}'  in  the  case  of  discharge  by  sentence  of  cout 
mailial.  The  discharge  without  honor  is  given  in  the  cases  first  speci 
fied  in  circular  15,  Headquarters  of  the  Army,  1893;  but  this  circuki 
did  not  create  such  discharge;  it  merely  gave  it  a  name.  Before  the 
issue  of  the  circular  and  as  far  back  as  the  rebellion  (notwithstandii^ 
that  it  was  from  time  to  time  theoretically  asserted  that  the  only  kind 
of  discharges  known  to  the  law  were  the  honorable  and  the  disbonon- 
ble,  and  that  all  discharges  except  by  sentence  of  court-martial  were 
honorable)  a  third  kind  of  discharge  was  out  of  necessity  resorted  to. 
It  i:3  now  recognized  that  there  is  a  kind  of  discharge  which  is  neither 
honorable  nor  technic4illy  dishonorable,  but  must  be  classified  by 
itself — this  is  the  '"discharge  without  honor."  There  were  many 
soldiers  smnmarily  discharged  during  the  rebellion  for  causes  taini- 
ing  the  character  of  their  discharges.  In  numerous  cases  the  ordcn 
were  made  to  read  dlnhmoralAy  discharged,  although  a  dishonorable 
discharge  in  the  technical  sense  of  that  term  cannot  be  impoeed 
except  >)y  sentence  of  a  court-martial.  A  summar}"  discharge,  cannot 
be  a  dishonorable  discharge,  if  the  term  is  used  in  such  technical 
sense,  but  it  may  }>e  for  a  cause  tainting  the  character  of  the  dia- 
charge — a  discharge  manifestU'  not  honorable.  Such  a  summaiy 
discharge  is  now  called  a  discharge  without  honor.  Its  name  howevar 
is  only  important  as  a  recognition  of  a  discharge,  not  technically  dia* 
honorable,  but  not  honorable  in  fact.  (See  X,  286,  September^  186i>) 
It  might  not  be  going  too  far  to  say  that  when  soldiers  were  smn- 
marily ''dishonorably  discharged"'  during  the  rebellion  the  order  wai 
so  worded  sunply  Ix^cause  the  soldier  had  done  something  to  disgiaoa 
the  service,  and  could  not  be  in  fact  honorably  discharged.  60, 841, 
Jun€^  ISO'L  Thus  where  a  volunteer  soldier  under  arrest  for  desertioB 
was  '•dishonorably  discharged"  by  order  on  account  primarily  of  tin 
desertion,  held  that  while  his  discharge  was  not  technically  dishonour 
ble,  it  was  what  is  now  called  a  discharge  without  honor,  and  therefoM 
not  honora])le.  Card  2128,  March^  1896.  The  term  also  covers  thi 
summary  dismissal  of  an  officer.  52,  403,  March^  1892;  Card  1801 
Auf/wsf^  lS9o. 

1131.  On  the  question  whether  a  discharge  by  order  (summary)  Hi 
of  the  class  designated  as  not  honorable,  /.  e,  without  honor,  *A«/{2  tin 
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in  die  absence  of  express  evidence  that  sach  discharge  was  given  on 
account  of  an  unfitness  for  the  service  for  which  the  person  discharged 
^18  culpably  responsible,  or  by  reason  of  fraud  in  the  enlistment,  or 
^ben  the  person  at  the  time  of  his  discharge  was  in  a  status  of  dis- 
liooor,  t.  €.  in  confinement  under  the  sentence  of  a  general  court-martial 
or  of  a  civil  court,  the  discharge  should  be  deemed  honorable.  Card 
270,  Septemher,  189i. 

1132.  The  discharge  without  honor  is  not  a  punishment.     When  a 
soldier  is  discharged  before  or  on  expiration  of  sen-ice,  he  is  entitled 
to  a  certificate  to  that  effect,  but  he  is  not  entitled  to  a  certificate  of 
honorable  discharge  (which  is  now  only  given  to  soldiers  whose  service 
has  been  honest  and  faithful)  if  in  fact  his  service  has  not  In^en  honest 
and  &ithf  ul.     In  such  case  he  has  failed  to  earn  an  honoraY)le  discharge 
and  is  given  a  discharge  which  discloses  that  fact — a  discharge  without 
honor.*    This  discharge  carries  with  it  forfeiture  of  retained  pay,  if 
any,  as  an  incident,  not  of  the  discharge  but  of  the  failure  to  render 
honest  and  faithful  sen'ice.     Not  l)eing  a  discharge  "by  way  of  pun- 
ishment for  an  offence"  (Sec.  12W,  Rev.  Sts.),  forfeiture  of  travel 
tUowances  is  not  an  incident  of  it.*     But  when  a  soldier  is  discharged 
without  trial  on  account  of  fraudulent  enlistment,  or  ''for  disaY)iiitv 
caused  by  his  own  miw^onduct"  (/.  e.  ''without  honor''),  travel  allow- 
inces  are  forfeited;  in  the  first  case  by  reason  of  the  right  of  the  Gov- 
ernment, on  the  discovery  of  the  fmud,  to  rescind  the  contnu*t  of 
enligtment  and  thus  avoid  all  unexecuted  obligations  under  it,  and  in 
Ike  second  under  the  provisions  of  the  Army  Appropriation  Act, 
approved  March  16,  1896.     Cards  1862,  Xovemh^r,  ISOo;  1^0^' Decern- 
ier,  1895;  6569,  «/w7*^,  1809,     But  a  soldier  discharged  without  honor, 
except  for  fraudulent  enlistment,  does  not  forfeit  clothing  money  due 
lim  at  date  of  discharge.     Card  2107,  March,  189G. 

1138.  A  compan}^  of  volunteers  having  in  18^)2  refused  to  proceed 
to  a  certain  point  when  ordered  to  go  there,  was  sub.sequently  duly 
Clustered  out  Jjecause  of  its  refusal  to  ()V>ev  the  order.  Held  that  the 
numbers  of  the  company  were  discharged  without  honor.  Card  11)15, 
Deceniler.  1895. 

1184.  Iltfl/if  that  the  discharge^  of  a  cadet  from  the  I'^nited  States 
Militarv  Acndemv,  in  1862,  for  demerits  in  excess  of  the  limit  fixed, 
^  what  is  now  known  as  a  discharge  without  honor.  Card  2533, 
Auput.  1896. 

*The  difiicharge  without  honor  has  been  jfiven  U]K)n  the  reini.si<ion  of  a  sentence 
j&  0.  169,  A.  G.  O.,  Julv  26,  1893);  alpo  where  sentence  wa^  set  anhle  on  aeeonnt  (»f 
ntal defect  in  record  (par.  55, 8. 0. 257,  A.  (i.  ().,  1898). 

'Concurred  in  by  the  Comptroller  of  the  Trea**nry  under  date  of  IV<\  14.  189.'), 
>f ermling  last  paragraph  of  sec.  880  and  section  1449,  Di^jest  I)e<\  Second  Conip- 
roUer/VoL  3,  1884-1893. 
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1135.  A  volunteer  officer  wa^s  Hunimarilv  dismissed  on  account  a 
unfitness  caused  by  his  own  fault.  IIM^  that  his  discharge  was  wit! 
out  honor.  52,  403,  March s  1892.  Similarly  held  where  the  offic«» 
was  summarily  "'  dropped ' '  for  absence  without  leave.  46, 389,  Apr^ 
1801, 

1136.  But  where  an  officer  of  volunteers  was  examined  as  to  b 
qualifications  by  a  board  of  officers  under  ^*  an  act  to  provide  for  tk 
examination  of  certain  officers  of  the  army,"  approved  June  25, 186iJ, 
and  was  reported  mentally  disqualified  for  the  duties  of  his  office  and 
was  thereupon  dismissed  by  executive  order  in  accordance  with  the 
provisions  of  the  act,  held  that  the  dismissal  was  in  effect  an  honorable 
disi-har^e  from  the  service.*     46,  333,  April,  1891;  66,  31,  May,  ISBi. 

1137.  A  soldier  was  tried  by  court  martial  for  offences  which,  upon 
conviction,  would  have  justified  his  discharge,  but  having  been  ac*i*iitiid 
by  the  court,  hehl,  that  his  discharge  without  honor,  primarily  on 
a<»count  of  said  alleged  offences  would  not  be  proper.  Card  1058, 
Fef}rHary,  1895, 

1138.  The  statement  of  character  being  no  part  of  the  dischai]^ 
held^  that  the  discharge  '*  without  character''  given  when  a  soldier's 
character  has  not  been  sufficiently  good  to  allow  of  his  re-enlistment 
(par.  148,  Army  Regulations,  1895)  is  in  legal  effect  an  honorable 
discharge.  30, 169,  February,  1889;  Cards  352,  September,  189i;  60A, 
Xorriither,  1891/,. 

1139.  Where  a  soldier's  service  has  been  honest  and  faithful,  hdd, 
that  discharge  without  character  was  improper.  Card  223(^  Aprik 
1K%. 

1140.  An  executed  honorable  discharge  cannot  be  revoked  unleaa 
obtained  by  fraud  on  the  part  of  the  soldier.  Mere  mistake  on  the 
part  of  the  officers  executing  it  will  not  justify  revocation,  (ird 
27<M),  OrUilhir,  1890.  The  same  is  equally  true  of  a  discharge  withod 
honor  when  once  duly  executed.  Cards  2099,  March,  1896;  2423,  JhI^ 
1890;  9028,  Stptember,  1900.  An  order  dlrectiny  a  dmharge  may  d 
course  )h»  revoked  or  suspended  at  any  time  before  the  dischaifC 
ord(»red  has  actually  taken  effect.  XXIX,  508,  Jatiuary,  1870.  hi 
order  purjxjrting  to  revoke  an  executed  honorable  discharge,  iio( 
obtained  }>y  fraud,  and  substituting  therefor  a  dishonorable  one,  hM 
whollv  unauthorized  and  illegal.  VI,  478,  Xorefnber,  186^;  XI,  IW 
Ihwinhrr,  180i;  XX,  5S4,  April,  1860;  XXV,  541,  May,  1868, 
Cards  27(M),  nupra;  12(M>,  1399,  April  and  May,  1895;  2543,  Augtd 
IStHi,  Similarly  heUL  respecting  the  substitution  of  an  honorable  dii 
c'harge  for  an  executed  legal  discharge  without  honor,  or  for  an  exi 

'SeeCirc.  4,  A.  G.  O.,  1891. 
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cuu-il  Ifgal  ilishonomhle  di^cbargo.     Cards  t>05,  A'tnv^nier,  1894;  1382, 
M-",.  IS!>.-,;  -jwv,  Manh.  JSOfi;  2174,  Ajmf,  IfiOO;  637S,  July,  JS99. 

1141.  A  soldiiT  was  duty  disi'harjjed  pursuant  to  un  order  from  the 
War  I>f  partnient.  Tba  ordiT  wan  isnuwi  tindi'r  a  misapprehension  in 
regard  to  hin  nctuul  status  at  thfi  tiino^ft  mi.stnkc  vf  fact — wbk'h  if 
dlwwivi'rt-d  would  have  deferred  or  prevented  the  issuing  of  the  order. 
ffir/it,  that  the  mi.>itAke  of  fiu-t  did  not  inralidato  tlie  discharge;  that 
having  bw'n  duly  execuU'd,  it  eould  not  Ite  revoked.  61,  4^1,  Septum- 
K-r,  1S93.     C'arit  1876.  3'«>.w/(*<r.  ISOo;  171)1,  January,  1SS6. 

1142.  Where  n  aoldicr,  by  making  an  alteration  in  his  ''descriptive 
ILnt"  so  an  to  cause  it  to  appear  that  bis  temi  of  enlistment,  which  was 
in  f«<'t  fi\e  yoars.  was  three  years  only,  iiiduced  the  regimental  com- 
OModer  to  pve  him  an  bonornMe  discharge  at  the  end  of  three  years' 
wrvio-;  h'hl,  upon  thi>  fraud  being  presently  discovered,  that  the  dis- 
durge  might  legally  bo  revoked  and  tbe  soldier  be  brought  to  trial  by 
court  martial  under  tbe  ftitfh  (now  li^A)  vVrticle  of  War.  XXI,  390, 
Matf.  JfitiG.  But  where  by  competent  authority  an  honomble  dis- 
limrge  wan  given  to  a  soldier  who  wa»  at  tbe  time  in  arrest  under 
durgi-«,  Afffi  that  such  discharge — no  fraud  being  imputable  to  the 
•oWier— could  not  legally  V  revoked.     XXIII,  483,  J/a;,,  1S67. 

1143.  Where  a  a<ildi»'r,  before  tbe  expiration  of  his  term,  received 
ooder  the  4th  Article  of  War  a  discharge  in  due  form,  though  charges 
were  then  pending  against  him,  the  authority  ordering  the  discharge  not 
havitig  (H'en  made  anarc  of  such  charges,  hrld  that  tbe  di.ncbarge  was 
vxvculed  and  could  not  l>e  revoked  with  a  view  to  bringing  the  soldier 
In  trial;  tbnt  he  had,  by  the  discharge,  duly  I>ecome  a  civilian  and  was 
■0  more  than  any  other  civilian  under  tbe  control  of  tbe  military 
■mfaiiritieK.      50.  2!t5,  X<yvttii>>rr,  IH'Jl ;  Card  17ttl,  January,  1M9G. 

U44.  The  fact  that  a  soldier  has  l>een  a  deserter  does  not  preclude 
his  rwriving  an  honorable  discharge,  if  either  be  be  restored  to  duty 
witlMHit  trial,  or  having  Ix'en  tried  and  sentenced,  be  yet,  by  reason  of 
bin  impriMonracnt  ))eing  fully  executed  or  being  remitte<l  l>efore  the 
rad  of  hit  Icmi.  is  returned  to  duly  and  is  in  tliu  performance  of  faith- 
ful aervici'  when  bis  term  is  cmupleteil.  An  himuntlile  discharge  then 
irivpD  to  him  is  an  authoritative  dechuiit ion  by  the  Government  that  be 
ksTM  tbe  military  mtvico  in  a  status  of  honor.  Thus  honorably  dis- 
rfaarijfod  hft  cannot,  by  reason  of  his  having  formerly  deserted,  be 
ik^rtA  of  any  righu«  to  pay.  allowance.-*  or  bounty  usually  incident 
upon  honomble  discharge.'     XXVI,  4M.  M'ircl,,  ]S6S. 

1146.  A  siddii-r  while  a  deserter  again  enli.--ted,  was  allowed  to  serve 
mrh  M-cond  enlistment,  and  did  ho  honestly  and  faithfully;  lu^d  that 
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he  was  entitled  at  the  end  of  the  teiiu,  being  in  respect  to  this  term 
a  status  of  honor,  to  an  honorable  discharge  from  it.  But  this  « 
not  affect  his  other  enlistment;  as. to  that  he  should  lx»  treated  tL 
deserter.     43,  48,  SrjdemlMfr,  1890;  Card  i>02,  Febnun^.  lS9o. 

1148.  Where  a  court  martial,  in  imposing  dishonorable  discharge  i 
connection  with  confinement,  directs  that  the  discharge  l)e  first  exc 
cuted;  or  where  it  is  reasonably  to  be  inferred  from  the  temLSof  th* 
sentence  that  it  was  the  intention  of  the  court  that  the  punishmenti 
should  lie  executed  in  this  order;  the  reviewnng  officer,  in  approviof 
the  sentence,  is  not  empowered  to  command  that  the  execution  of  tlw 
discharge  l)e  postjwnod  to  the  end  of   the  term  of  confinement 

XXXII,  31)0,  March,  1872:  520,  April,  1872;  XXXIV,  32,  Xoveniber 
1872;  580,  Xortinhtr,  1^7^i;  XXXVII,  22,  Junt,  1875.  Ontheotbei 
hand,  if  the  sentence  clearly  imposes  the  dishonorable  discharge  o: 
the  soldier  at  the  end  of  the  term  of  confinement,  the  reviewing  office 
is  not  authorized  to  direct  that  he  be  discharged  forthwith.  XXXVII 
450,  Jaunary,  1869.  A  dishononi])le  dischai'ge  given  in  the  latter  cm 
at  the  In^ginning  instead  of  at  the  end  of  the  tenn,  would  not  be  give 
pursuant  to  the  sentence  and  should  therefore  be  set  aside  as  void  am 
inoperative,  the  man  taken  up  again  as  a  soldier  and  the  diseharg 
given  at  the  end  of  the  confinement  as  directed  by  the  sentence.  Car 
5968,  March,  1899. 

1147.  Where  a  court  martial  sentenced  a  soldier,  in  connection  wit 
confinement,  to  Iw  dishonorably  disc'harged  at  such  date  as  might  l 
fixed  )>y  the  reviewing  officer,  adrlmd  that  such  a  sentence  was  illegJ 
as  devolving  uiK)n  the  reviewing  officer  a  duty  pertaining  to  the  court 

XXXIII,  401,  a/f^r,  1872. 

1148.  //rA/,  that  a  soldier  may  l>e  sununarily  discharged  while  i 
confinement  under  sentence,  })ut  a  sununary  discharge  under  such  cii 
cumstances  would  not  only  discharge  him  from  the  senHice  but  wool 
effect  a  remission  of  so  nmch  of  the  sentence  as  remained  unexecute 
on  the  date  of  the  discharge.'  63,  4(>9,  May.  1892;  Cards  1906,  I9tfi 
and  HU2,  I>,crrnhr.  189^,. 

1149.  A  sentence  of  dishonorable  discharge  (even  when  ignominioiii 
as  when  accompanied  by  drumming  out)  entails  jh^  ne  no  disqualifioi 
tion  for  civil  employment  under  the  United  States.*     VIII,  91,  Mard 

*StH'  an  opinion  <»f  tho  Judj^^-Advcx-ate  General  on  this*  mibject,  published  tf 
apj)roviHl  by  the  Swretary  of  AVar  in  (i.  (>.    71,  War  r>ept.,  1875. 

*Stv  an  opinion  to  tliis  effect  puhHpheti,  as  approveil  bv  the  Secretarv  of  Wti^! 
ii.  ().,  W,  War  Dept.,  IS72. 

'  That  a  ilisehaiyt*  by  reason  of  expiration  of  temi  of  service  given  pending  the  il 
cutitkn  of  a  [H'rio<i  of  c\>ntinenient,  which  extends  1>eyond  the  temi  of  enlistmentidl 
not  have  such  efftvt,  see  G.  O.,  V^.  A.  G.  O.,  ISiW. 

*8ec.  2  of  the  act  of  Aujmst  1.  ISiU  (2S  Stats.,  216).  provides  that  **no  soldier  A 
lie  a^rain  enUsted  in  the  Anny  whi^se  ser\ice  during  his  last  preceding  term  of  ed 
ment  has  not  lieen  honest  and  faithful.*' 
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Mi;  XXVIII,  250,  ^ot^eNilHr.  1S68;  XXX I,  2IK5,  AprfL  1S71; 
XXXR\  623,  Xovemhr,  1873. 

1160.  Where  a  soldier  has  }>een  legfallv  sentenced  to  Iw  dishonorablv 
discharged  and  such  sentence  has  ))eon  duly  executed,  it  is  liej'ond  the 
power  of  the  Executive,  whatever  the  merits  of  the  case,  to  substitute 
an  honorable  in  lieu  of  the  dishonorable  discharge.  The  latter  having 
gone  into  effect  cannot  be  undone;'  moreover  the  soldier,  having  l)een 
therebv  whollv  detai»hed  from  the  militarv^  service  and  made  a  civilian, 
can  not  again  be  disc»harged  from  the  service  until  he  has  In^en  again 
enlisted  into  it.  XXXVII,  3JM),  March,  1S7G:  51(),  May,  1876; 
XXXVIII,  236,  August,  1876;  6o:),  JA/y,  1877;  XLI,  4t).5,  Xoremhr. 
1S78;  Cards  2174,  Apr!K  1896;  277^),  Dvcrmhrr.  ISfH);  ?><i>i\  January, 
im;  5234,  January,  1899;  744S,  January.  1(H)0, 

1151.  The  Secretarv  of  War  ma  v  by  an  act  of  Coni^ress  Ik?  authorized 
and  required  to  amend  the  rolls  and  records  so  as  to  show  that  a  soldier 
was  honorably  discharged  as  of  the  date  on  which  he  was  in  fact  dis- 
honorably discharged,  and  give  him  a  discharge  certificate  to  that  effect. 
Owd  2047,  tVfruary,  1896. 

1162.  The  formal  certificate  of  dtHchanje  signed  as  required  by  the 
4th  Article  of  War,  and  furnished  the  soldier  is  legal  evidence  of 
the  fact  of  discharge,  and  of  the  circumstances,  when  stated,  under 
which  it  was  given.'  It  is  furnisht»d  the  soldier  primarily  for  his  use, 
kilt  not  being  a  record,  the  statements  therein  are  not  conclusive  u])on 
the  Government  when  contradicted  ))y  record  or  better  evidence.  61, 
186,  Decemlnrr,  1891.  Thus  an  entry  on  a  certificate  of  discharge  of 
the  date  of  enlistment  is  a  copy  from  the  original  nvord  of  that  fact. 
If  this  entry  is  erroneous  it  may  b(»  corrected  by  th(»  War  Department 
hy substituting  a  new  and  correct  certificate  of  discharge  or,  as  is  done 
b  practice,  by  endorsing  on  the  old  certificate  a  statement  that  the 
lecords  of  the  department  show,  etc.     49,  87,  S, pimJn  r.  /v/>7. 

1163.  The  discharge  of  a  soldier  takes  effect  when  he  nu'cives  notice 
tiiereof  actual  (as  by  the  delivery  to  him  of  the  certificate*  of  discharge) 
or  constructive.'  The  opinion  heretofore  ht^kl  that  ''the  discharge 
takes  effect,  like  a  deed  upon  delivery"  (XXIX,  r>lH>,  January.  1870 ; 

M  Opine.  At.  Gen.,  274. 

'HaiMon  r.  8.  Sintuate,  115  MasH.,  33«);  Bd.  of  ComrH.  r.  Mertz,  27  Ind.,  103;  U.S. 
fc  Wright,  5  Philad.,  296. 

"OfncerediHoharjfetl  Uj  take  effect  from  a  particular  anterior  date,  who  <lo  not  receive 
Botiee  of  their  dii*chanre  until  sometime  aiterwanlH,  and  who  in  the  meantime  oon- 
timie  CD  duty,  are  entitled  to  pay  to  the  date  when  notice  of  discharge  was  received." 
1%.  Deo.,  Se<ond  Comptroller,  vol.  1(1869).  \\\\\. 

"An  officer  on  deta<*he<l  service  at  the  time  hin  rejriment  wa^  discharged,  and  actually 
performing  duty  as  an  officer  of  saitl  rej^iment  until  he  received  notice  of  his  dis- 
duu^e.  L»  entitled  to  pay  up  to  the  date  of  such  notice."     /'/.  §  1146. 

***The  diffcharge  of  a  soldier  can  only  take  effe<*t  on  the  elate  ami  at  the  place 
rhere  be  receives  notice,  or  is  legally  chargeable  with  notice,  of  hi.s  discharge." 
)tecMion  of  the  Comptroller,  date<l  April  18,  1900  (Circ.  233,  V.  M.  (i.  ().,  1900). 
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XLVII,  170,  Jhiu\  1SS3)  fails  to  distin^ish  between  the  fact  of  c 
charge  and  the  certificate  of  discharge,  and  is  therefore  erronec 
except  so  far  as  it  may  be  held  to  support  the  proposition  that  a  ih 
charge  takes  effect  upon  delivery  of  the  discharge  certificate  wbei 
such  deliveiT  constitutes  the  notice  to  the  soldier  that  he  has  been  dis 
charged.  But  the  discharge  certificate — often  called  the  discharge— L 
not  reall\'  the  discharge;  nor  is  the  delivery  of  it,  actual  or  constructive 
to  the  soldier  the  only  means  of  giving  him  notice  that  he  has  beendis 
charged.  Such  delivery  would  l>e  a  proper  and  effective  notice,  but  to 
in  fact  release  him  from  control  (when  he  has  been  discharged)  aiM 
inform  him  verbally  or  otherwise  of  his  discharge,  would  constitati 
equally  effective  notice.  Cards  1570,  July^  1895 ;  1916,  Decemht 
1895  ;  5*>82,  Jan  uanj^  1899.  Where  a  soldier  immediately  upon  enli«( 
ment  was  imprisoned  on  suspicion  of  being  a  deserter  and  ''bount 
jumper"'  but  was  subsequently  released  and  sent  away  from  the  amr 
without  a  certificate  of  discharge  by  an  officer  authorized  to  sununaril 
discharge  him,  h^^Id^  that  the  soldier  was  thereby  discharged,  » 
upon  satisfactory  proof  being  furnished  that  the  suspicion  against  lui 
was  erroneous,  further  held  that  his  imprisonment  during  the  whol 
of  his  service  l>eing  through  no  fault  of  his  own  did  not  deprive  hii 
of  his  right  to  a  certificate  of  honorable  discharge.  Advised  that  oi 
be  issued  him.     Card  1916,  supra. 

1154.  An  officer  or  soldier  actually  serving  to  a  given  date  caoai 
legally  be  mustered  out  or  discharged  as  of  a  prior  date.  44,  4S 
January,  1891;  46,  101,  223,  243,  March  and  April ^  1891;  61,  11 
Decemher.,  1891.  But  where  certain  volunteer  officers  duly  abaei 
from  their  conmiands  were  on  May  6,  1865,  ordered  by  the  Presidfl 
to  be  honorably  mustered  out  of  service  "of  date  of  15th  instant,^  ti 
said  officers  to  immediately  apply  by  letter  for  their  muster-out  ai 
discharge  papers,  hM,  that  they  ceased,  by  virtue  of  that  order,  \ 
be  officers  on  the  date  last  named,  though  the  muster-out  and  d 
charge  papers  may  not  have  reached  them  until  after  such  dil 
Cards  HuU),  (M^Ar,  1895;  1945,  December,  1895. 

1155.  Dishonorable  discharge  imposed  by  sentence  of  a  general  ooi 
martial  cannot  be  executed  until  the  order  promulgating  such  sentflM 
has  l)een  received  at  the  place  where  the  same  is  to  be  executed.  XI 
discharge,  if  to  take  effect  forthwith,  should  be  dated  as  of  the  daji 
which  the  order  is  received;  and  the  soldier  is  entitled  to  be  paiAl 
include  the  date  of  his  discharge,  if  any  pay  be  due  him.  If  ooafi 
ment  has  also  been  awarded,  the  certificate  of  discharge  is  in  pnic^ 
committed  to  the  custody  of  the  post  commander  or  other  proper 
cial  to  l>e  held  bv  him  until  the  confinement  has  been  executed 
then  delivered  to  the  party  entitled  to  it.    41,  86,  May^  1890;  ^ 
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1767,  Oct<)b€T^  1895,  But  where  the  records  fail  to  show  the  actual 
date  of  the  dishonorable  discharge,  luhl  that  the  date  of  the  order 
promulgating  the  sentence  should  l)e  taken  as  the  date  of  the  discharge. 
14474,  September,  1890;  69,195,  April.  1893:  Cartls  1226,  April  1895; 
«J10.  January,  1898. 

1156.  A  soldier  should  not  he  discharged  on  the  day  of  the  expira- 
ioQ  of  his  term  if  he  is  then  awaiting  sentence  of  court  martial.  No 
oldier  in  such  a  status  can  Ije  entitled  to  his  dis<'harge  till  the  result 
rf  his  trial  is  published/     47,  338,  May.  1891. 

1157.  The  act  of  desertion  does  not  o|)erate  as  a  dis<"harge.  The 
itme  of  a  deserter  is  dropped  from  the  proj)er  rolls  and  is  not  again 
taken  up  until  his  apprehension  or  surrender;  but  he  is  in  no  sense 
discharged  from  the  army.  63, 3i),  DfTrmhrr.  18fH).  Nor  can  an  official 
publication  in  orders  of  a  sentence  of  dishononi))le  discharge  have  the 
elect  of  discharging  a  soldier:  there  must  still  be  notice,  actual  or 
constructive,  of  the  fact  of  discharg(\  Cards  4<>4,  Octiiher.  189^; 
MSnA/rrU.  1897.  While  a  soldier  is,  at  the  end  of  his  tonu  of  enlist- 
iDent,  entitled  in  general  to  be  at  once  formallv  discharged,  ho  cannot 
discharge  himself  b}-  simply  leaving  the  service  at  such  time.  54, 8<>0, 
Afy,  1892.  The  final  statements  required  by  the  Army  Regulations 
to  be  furnished  with  the  discharge  are  no  jwirt  of  it;  the  discharge  is 
complete  without  them.     L.  404,  Ju/y.  1SS(J. 

1168.  The  statement  of  *' character"  apiH»iidcd  to  the  certificate  is  no 
part  of  the  discharge.  It  is  a  genenil  rule  that  the  character  to  l>o 
firen  a  soldier  on  his  discharge  is  discn^tionary  with  his  company  or 
mlier  immediate  commander  ((i.  ().  74,  A.  (f.  ().  Issi),  and  that  the 
■perior  of  such  commander  has  no  authority  over  the  matter.*-  30, 
IW,  February.  1889. 

1159.  HtrldthvX  the  object  of  the  •'deserter's  release"  should  be  to 
piotect  the  deserter  from  arrest  and  the  (iovernment  apiinst  (expenses 
Ittending  the  same — and  that  it  should  )>e  prepared  in  such  a  way  as 
to  preclude  the  claim  that  it  opi^rated  its  an  actual  discliar^jfe  from  the 
lervice.'    63,  247-354,  Fi^^namj.  IKOJ,. 

1160.  While  a  volunteer  soldier  wtts  absent  in  d(»sertion,  the  volun- 
Ht  armies  were  disbanded  under  an  act  of  Congress.  I/r/f/  that 
he  soldier  upon  the  disbandment  ceased,  by  operation  of  law,  to  be  a 
baerter  and  became  a  civilian;  that  his  inilitarv  record,  so  far  as  the 
ITir  Department  was  concerned,  ended  with  tlu*  ])roper  entry  of  the 
Ktof  his  desertion:  that  in  the  absence*  of  statutorv  authority  the 
far  Department  was  without  power  to  legally  dischar^^i*  th(^  soldii^r 


A.  K.  152  a,  publiahed  in  G.  0.,  KiH,  A.  (i.  O.,  lHli«)  i  m)  of  Uioi  i. 
"But  see  now  par.  14S,  A.  K.  ofl895  (  U\2  oi  HK)1 ) . 

Tbe  ''deserter's  release"  now  in  use  conforms  to  tln'H«»  HMjuinMiuMits.     ><•»*  mm-.  II, 
It.  5,  A.  G.  C,  1894. 
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after  the  volunteer  armies  by  disbandment  ceased  to  exist.  60, 192- 
203,  XotU'mh'i\  ISO];  Card  494,  Octtjbei\  189^.  If  the  party  was  in 
fact  discharged,  airtually  or  constructively,  before  or  at  the  time  the 
volunteer  forces  wei*e  disbanded,  as  shown  bv  the  records,  a  certificate 
to  that  effect  could  at  any  time  l3e  given  by  the  War  Department.  36, 
334,  Xorfmh!r,  1880, 

1161.  The  statutes  requiring  honorable  discharge  from  the  military 
service  to  entitle  the  party  discharged  to  certain  rights  and  pririleges 
have  reference  to  the  discharge  given  him  for  the  purpose  of  severing 
him  from  the  service — the  only  regular  legal  discharge.  Held  thore- 
fore  that  a  discharge  certificate  given  (without  authority  of  statute)  to  a 
v^olunteer  soldier  (who  had  never  been  discharged),  after  the  volunteer 
armies  had  ceased  to  exist,  ''to  complete  his  military"  record'',  was 
void  and  of  no  effect.  He  could  not  be  discharged  from  a  sen'ice  he 
no  longer  belonged  to  nor  from  a  service  that  no  longer  existed,  tt, 
267,.l//f//^y^  1800;  60,214,  June,  180S. 

1162.  A  soldier  who  became  insane  while  in  the  service  was  in  hos- 
pital on  account  of  the  insanity  at  the  expiitition  of  his  term  of  serv- 
ice. A  discharge  certificate  was  thereupon  issued  to  him  (in  contra- 
vention of  the  Anny  Regulations  covering  such  cases)  and  his  discharge 
was  noted  on  the  records.  Ilehl  that,  being  insane,  his  notice  of  dis- 
charge was  ineffective  to  deprive  him  of  the  right  to  be  sent  to  the 
Government  Hospital  for  the  Insane  or  to  preclude  the  Government 
from  recalling  and  cancelling  the  discharge.  Advised  that  the  same  be 
recalled  and  cancelled,  and  the  man  committed  to  the  Government 
Hospital  ill  accordance  with  the  regulations.     61,  79,  August^  1893, 

1163.  There  is  no  express  statutory  authority  for  sending  to  the 
Government  Hospital  for  the  Insane  prisoners  at  military  posts  who 
have  ])eon  discharged  the  service  and  pending  their  confinement  have 
become  insane;  l)ut  it  is  the  practice  to  send  them  there.*  Cards 443. 
Octnhr.  180.\;  4102, Maxj,  1808. 

1164.  A  dishonorable  discharge  is  a  discharge  given  pursuant  to  the 
seiiteiKo  of  a  general  court-martial  when  specifically  awarded  by  or 
neccssiirily  involved  in  such  sentence.  42,267,  August,  1890.  Being 
a  punislnnciit  it  can  only  be  authorized  by  sentence  of  a  court-martial 
after  trial  and  conviction,  and  no  executive  or  military  official  (except 
in  exiM'uting  such  a  sentence)  can  legally  give  or  order  such  discharge. 
36,  884,  Sorcmhr,  1880;  56,  220,  Octoher,  1802;  60,  95,  Jum,  189S. 
The  sentence  '"To  be  drummed  out  of  the  service,"  necessarily  involves 
dishonorable  discharge  and  it  has  been  the  practice  to  give  certificHtes 
thereof  in  such  cases.     41,  117,  Jfat/^  1800,     And  when  a  soldier  i^ 

^  See  See.  4852,  R.  S.,a.«  U)  prisoners  becoming  insane  in  the  U.  8. penitentitnr. 
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sentenced  by  court-martial  to  imprisonment  in  a  penitentiary  and  the 
sentence  does  not  also  dii*ect  dishonora))le  discharge,  it  nevertheless 
involves  such  discharge.*     Card,  122(),  Aj>rlL  lf<9o. 

1165.  Also  //r/rf,  that  a  military  commission  can  adjudge  dishonor- 
able disi*harge  from  the  military  service,  if  it  has  jurisdiction  of  the 
offence  committed  by  the  soldier,  and  such  punishment  is  necessary 
toa  full  and  proper  exercise  of  its  jurisdiction.  41,  is,  JA///,  1S90; 
iO,  lt>4,  -/w/^r,  1S93. 

1168.  An  honorable  discharge  releases  from  and  marks  the  termina- 
tion of  the  particular  contract  and  term  of  enlistment  to  which  it 
relates  onlv,  and  does  not  therefore  relieve  the*  soldier  from  the  con- 
sequences  of  a  desertion  committed  during  a  prior  enlistment.  49,442, 
Of/^/^r,  ISOl:  63,  170,  Ajmh  ^'V.'/J;  69,  StJ,  Apr!K  ISflJ.  Similarly 
W/with  i-espect  to  a  discharge  without  honor.  Card  2116,  Marc/i, 
1S96.  These  discharges  release  the  soldier  from  amenability  for  all 
offences  charged  against  him  within  the  jMirticular  term  to  which  they 
relate,  including  that  of  desertion,  except  as  provided  in  the  60th 
Article  of  War.     Card  2041,  JA/y,  ISfHJ. 

1167.  But  a  dishonorable  discharge  (/.  r.  bj'  sentence)  does  not  relate 
to  any  particular  contract  or  term  of  enlistment;  it  is  a  discharge  from 
the  military  service  as  a  punishment — a  complete  expulsion  from  the 
army  and  covers  all  unexpired  enlistments.  A  soldier  thus  dishonor- 
ably discharged  tnnnot  be  made  amenable  for  a  desertion  or  other  mili- 

i  toy  oflFence  committed  under  a  prior  enlistment  except  as  provided  in 
the  HOth  Article  of  War.  Xor  would  a  subse(|uent  enlistment  after 
such  dishonorable  discharge  oi^rate  to  revive*  the  amenabilitv  of  the 
«oldier  for  such  offences.  63, 46, 1 71K .  l^////,  IK'fJ:  66,  ir)5,  A  iKjmt,  1S92; 
86, 56,  Ajnni,  1803;  Card  a5s5,  Xomnhrr.  1S97, 

1168.  A  soldier  dishononi))ly  discharged  loscvs  his  retained  jxiy,  if 
any,  under  Section  1281,  Revised  Statutes  (sec  par.  136J»,  A.  H.  of  18l»5), 
and  his  travel  allowances  under  Section  12t>U,  Revised  Statutes.  17, 
2<)3.  .A/ms  1887. 

1169.  A  soldier  who  had  been  tried  and  convicted  numerous  times 
by  court-martial  during  his  term  of  service*  wiis  ut  the  expimtion 
thereof  given  a  certiticate  of  discharge  '*  without  honor",  for,  as  stated 
by  his  company  commander,  *•  being dis(|ualitie(l  for  s(»rvi((»  on  account 
of  c/i/rm<?^rr  through  his  own  fault.""  Ilrld^  that  the  condition  referred 
to  under  which  a  soldier  may  be  discharged  without  honor,  to  wit, 
**when  he  is  discharged  without  trial  on  account  of  having  l)oconie 
disqualified  for  service,  physic-ally  or  in  character,  througli  his  own 

'Thii»  watf  the  practice  durini;  the  civil  war.     P»iit  it  in  now  the  practice  in  such 
Rti^es*  to  j»j:»ecifiealiy  adjudjure  dinhonorable  disichan^c  to  j)rccc<le  the  ini])risonincnt. 
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fault",  (lid  not  apply  to  the  case  of  a  soldier  discharged  by  reason 
expii*atioii  of  term  of  service:  that  the  previous  convictions  cot 
properly  have  l>een  (considered  by  the  }K)ard  of  officei"s  provided  f 
by  the  regulations  in  determining  whether  the  soldier's  sen'ice  h 
been  honest  and  faithful  and  upon  an  approved  finding  that  it  had  n 
been,  the  discharge  without  honor  could  have  been  given.  65,  t 
May.  18H, 

1170.  Section  4  of  the  act  of  June  10,  1890,  c.  426,  authorizes  1 
President,  in  time  of  peace,  in  his  discretion  and  under  such  rules  a 
upon  such  conditions  as  he  shall  prescribe  "'to  permit  any  enlisted  m 
to  purchase  his  discharge  from  the  army.''  Ileld^  that  under  ih 
section  the  President  could  permit  a  soldier  to  purchase  his  dischargi 
even  if  his  service  had  not  l^een  honest  and  faithfuL  but  in  such  even 
the  soldier  would  forfeit  his  retained  pay,  if  any.  63,  373,  Fehuary 
180i. 

1171.  Discharges  ai'e  granted  under  the  provisions  of  paragraph 
144, 145, 146,  A.  R.of  1895  (155-157  of  1901),  by  way  of  favor,  uponth( 
application  of  the  soldiers  eligible  therefor  and  subject  in  each  case  tc 
a  waiver  of  travel  allowances  (par.  146).  Held  that  this  waiver  couk 
legally  be  required;  and  that  the  .soldier  by  applying  for  the  discharge 
consents  to  such  waiver  as  a  condition  upon  which  the  discharge  wil 
be  granted.  Card  1862,  Deceinfh-r,  ISOo.  As  the  discharge  can  onl] 
be  granted  by  the  President  or  Secretary  of  War,  a  department  com 
mander  has  no  authority  to  refuse  to  forward  an  application  therefor 
Card  203,  Augmt,  ISOJ,.. 

1172.  Held  that  under  paragraphs  2  and  4,  G.  O.  17,  A.  G.  0.,  189! 
(A.  K.  144  of  1895;  155  of  11H)1),  the  period  during  which  application  foi 
discharge  by  purcha.se  may  be  made  is  limited  to  the  second  yearandfirt 
half  of  the  third  vear  of  the  enlistments  therein  referred  to;  butth 
order  for  such  discharge  may  ]:)e  issued  and  the  discharge  execute^ 
subsequenth'  to  the  termination  of  such  period.  Cards  247,  Jvly^  ISik 
1340,  2Iay,  1895. 

1173.  Sec.  4  of  the  act  of  June  16, 1890,  provides  that  moneys  pii 
upon  purchase  of  discharges  shall  )>e  ''deposited  in  the  Treasury ti 
the  credit  of  one  or  moi*e  of  the  current  appropriations  for  the  suppoi 
of  the  army,  to  ))e  indicated  by  the  Secretary  of  War.'-  Hdd  tta 
under  this  section  the  Secretary  could  change  his  designation  of  appw 
priations  from  time  to  time,  as  to  purchase  mone}'  thereafter  aecrain| 
if,  in  his  judgment,  such  change  would  be  for  the  interests  of  tl 
service.     59,  60,  AprlL  189 J, 

1174.  Held  that  there  was  no  legal  authority  for  the  refunding^  1 
the  military  authorities,  of  money  paid  to  purchase  a  discharge  and 
the  act  of  June  16,  1890.     This  clearly  appears  from  the  terms  of  ( 
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act  which  provides  that  the  money  when  paid,  **  shall  be  deposited  in 
the  Treasurj'*'  to  the  credit  of  some  current  appropriation  to  1x5  desig- 
nated by  the  Secretary  of  War,  to  l)e  *'availa))le  for  the  jmyment  of 
expenses  incurred  during  the  fiscal  year  in  which  the  discharge  is 
made.'*'    The  act  moreover  authorizes  the  President  to  {>ennit  such 
puR-hases  **  under  such  rules  and  upon  such  conditions  as  he  shall  pre- 
scribe'", and  nothing  is  found  in  tJie  rules  actually  prescri)>ed  (G.  O. 
SI,  108,  of  1890;  48  of  1891;  32  of  181»2;  or  17  of  1S1)8)  which  con- 
templates or  refers  to  the  refunding  of  such  purchase  money.     65,  71, 
%,  189^. 

1176.  Where  a  soldier  deposited  fifty  doUai-s  under  the  act  of  May 
15, 1872,  presumably  in  anticipation  of  his  application  for  purchase 
of  disi'harge,  and  subsequently  while  such  appli(*ation  was  pending 
deserted,  Iield  that  said  deposit  was  necessarily  unconditional  and  like 
aDV  other  deposit  was  forfeited  ])y  desertion.     Card  807,  January^ 


1176.  Under  the  authority  of  the  act  of  April  14,  1890,  c.  80,  enti- 
tled "an  Act  for  the  relief  of  soldiers  and  sailors  who  enlisted  or 
served  under  assumed  names  ♦  ♦  ♦  during  the  war  of  the  rel>el- 
hiii\—}uid  that  a  son  of  a  slave,  originally  enlisted  under  the  name 
of  his  former  master  and  discharged  as  such  in  1864,  might  legally 
bave  a  discharge  certificate  issued  to  him  in  the  name  of  his  father, 
become  free  since  the  enlistment.     60,  364,  -/'//y,  IHOS. 

1177.  Sec.  224,  Rev.  Sts.,  does  not  authorize  the  Secretary  of  War 
to  L^ue  a  duplicate  certificate  of  discharge,  to  replace  one  lost,  to  an 
officer  or  soldier  who  served  in  the  Mexican  war,  or  to  one  who 
served  in  any  war  other  than  '•the  late  war  against  the  ro))ellion.'" 
B,  390,  July,  18H. 

1178.  Where  a  duplicate  certificate,  having  been  furnished,  has  been 
lost  or  destroyed,  field  Xhai  as  the  statute  does  not  prohibit  the  issuing 
of  a  second  certificate,  the  Secretary  of  War  nniy,  under  the  power 
^hich,  as  representative  of  the  President  is  vest(»d  in  him,  issue  such 
»cond  certificate  if  in  his  judgment  it  is  proper  to  do  so.  Card  8101, 
April  1897. 

1179.  Where  a  certificate  of  honorable  discharge  ujx>n  being  suljmit- 
tedto  the  Adjutant  GenemFs  Office  has  had  its  value  impaired  hy  an 
erroneous  entry  thereon,  held  that  there  was  no  legal  objection  to  an 
issue  by  the  War  Department  of  a  new  certiticate  containing  no  refer- 
ence to  the  erroneous  entry.  34,  222,  Augmi^  1880;  Card  171>8. 
Od^^r,  1895. 

1180.  It  is  well  established  that  a  soldier  cannot  himself  avoid  his 
contract  of  enlistment  on  the  ground  of  minority,  and  abandon  at 
pleasure  the  military  service.     His  release  on  this  ground  can  ))c 
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1186.  The  act  of  April  2:>,  1S<»S,  provided  that  '*at  the  end  of  any 

'^^r  in  which  the  United  States  may  heoome  involved  the  army  shall 

l>e  reduced  to  a  peac*e  basis  })y  the      *     ♦     *     honorable  discharge  or 

transfer  of    supernumerary   enlisted  men."      IhJd  that   particular 

omlkted  men  could  not  claim  a  right  under  this  law  to  be  disc*harged. 

he  provision  is  directed  to  the  President  and  makes  it  his  duty  to 

duce  the  anny  by  the  means  indicated,  and  of  course  he,  through 

tihe  officers  of  the  army,  will  select  the  men  to  )h»  discharged.     Card 

Sl»85,  Oi^tijbei\  189S.     This  act  further  provided  that  all  enlistments 

for  the  volunteer  armv  should  1k»  for  the  term  of  two  vears  unless 

sooner  terminated  and  that  all  officers  and  men  composing  said  armj' 

should  be  discharged  when  the  puqx)ses  for  which  they  were  called 

into  ser\nce  shall  have  Ihhmi  accomplished  or  on  the  conclusion  of 

hostilities,     //r///  that  this  latter  provision  made  it  the  dutv  of  the 

President  to  dislmnd  the  volunteer  armv  when  the  occurrences  named 

took  place,  but  did  not  give  individuals  the  right  to  claim  dis(*harges 

before  the  end  of  the  two  years  for  which  they  enlisted.     Cards  4822, 

A^igmt,  1898;  4891,  4897,  AV^^//^ /></•,  1S98, 

1186.  G.  O.  40,  A.  G.  O.  of  isiis,  provided  ''that  men  enlisted  or 
reenlisted  during  the  war  ma}'  be  informed  that  they  will  l)e  granted 
their  discharges  if  desired  at  the  close  of  the  war  upon  their  individual 
applications.-'  Jfeld  that  this  order  simply  authorized  the  discharge 
on  their  own  application  of  men  who  had  enlisted  during  the  war, 
leaving  the  character  of  each  discharge  and  the  question  of  travel  pay 
to  be  determined  by  the  law  and  regulations  on  the  subject.  Card 
m,  June,  1899, 

1187.  Ildd,  that  the  provisions  of  par.  14.s,  A.  K.  (1*)2  of  1001),  relat- 
injf  to  the  appointment  of  a  ))oard  of  officers  to  determine  the  facts  in 
anyca.se  in  which  a  soldier  considers  that  injustice  will  ))e  done  him  as 
to  the  character  proposed  to  be  given  him  on  lii<  discharge  is  directory 
only  and  does  not  affect  the  validity  of  an  executed  discharge,  with 
reference  to  which  the  directions  of  the  regulations  have  not  been 
observed.     Card  5948,  Murch,  1S09. 

1188.  By  the  practice  of  the  AVar  Department,  the  age  of  an  alleged 
minor  is  generally  required  to  be  shown  by  the  affidavits  of  ))oth  par- 
ents, if  living,  or  by  the  affidavit  of  the  surviving  parent  or  guardian, 
supported  by  the  affidavits  of  at  least  two  other  respectable  persons 
cognizant  of  the  fact  or  b}'  an  officially  authenticated  record  of  a  church 
or  court.     If  practicable  the  affidavits  should  ])e  acconipaniiKl  In'  the 
certificate  of  a  judge  of  a  U.  S.  or  State  court  acquainted  with  the 
parties  and  vouching  for  the  truth  of  the  representations  inad(\     LI  1 1, 
53,  October,  1880. 

1189.  Advised  that  an  application  of  a  pan^nt  for  the  discharge  of  a 
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minor  soldier  be  denied  where  it  appeared  that  he  had  been  married, 
presumably  with  the  parent's  consent.  By  the  laws  of  France,  and  of 
Louisiana  and  some  other  States,  marriage  is  an  emancipation.  And 
if  it  does  not  wholly  emancipate  the  minor,  it  removes  him  in  a  measure 
from  the  parent's  control  and  gives  him  a  right  to  his  earnings.^  53, 
105,  Aptil,  1892. 

1190.  A  parent  or  guardian  not  domiciled  in  the  United  States  but 
in  France,  held  not  entitled  to  the  discharge  from  the  military  seiTice 
of  a  minor  enlisted  without  consent.  By  such  foreign  residence  the 
parent  or  guardian  is  viewed  as  having  emancipated  the  child  or  ward.' 
62,  132,  Octd>er,  1893. 

1191.  Where  an  application  was  made  for  the  discharge,  on  account 
of  minority,  of  a  soldier  born  in  Bermuda,  achised  that,  in  addition  to 
the  aflSdavit  of  the  parent,  there  be  required,  as  evidence  of  age,  a 
transcript  of  the  oflScial  parish,  or  other  public,  register  of  births, 
signed  by  the  proper  custodian  (and  sealed  if  he  has  a  seal);  his  sig- 
nature to  be  certified  to  as  genuine  by  the  U.  S.  consul.  A  transcript 
from  the  parish  record  of  baptisms  (as  sent  in  this  case),  held  insuf- 
ficient if  a  register  of  births  exists.     43,  77,  Septcmbei^  1890. 

DISGIPLIK AET  PUNISHMENT  OE  EEPEESSION. 

1192.  Two  soldiers,  at  a  militar)^  post,  refused  to  do  extra  fatigue 
dut}'^  imposed  upon  them  by  their  captain  for  failing  to  make  a  proper 
score  at  target.  The  captain  caused  one  of  them  to  be  tied  up  bj^  hU 
wrists  with  his  feet  partly  raised  from  the  ground  for  some  six  hours, 
and  the  other  to  be  so  tied  up  for  about  one  hour  and  to  be  immersed 
several  times  in  a  water-hole.  Held  that  such  action  was  whoUv  with- 
out  justification,  the  punishment  inflicted  not  being  sanctioned  by  law 
or  usage,  or  warranted  by  the  circumstances  of  the  case,  and  that  the 
officer  was  clearly  amenable  to  trial  under  the  62d  Article  of  War. 
60,  257,  June,  1893. 

1193.  A  soldier,  who  had  been  improperly  allowed  with  others  of  a 
detachment  to  enter  a  saloon  and  drink,  became  disorderly  and  insub- 
ordinate in  public,  without  however  committing  \nolence.  The  captain 
commanding,  in  attempting  to  repress  him,  assaulted  him  by  striking 
him  on  the  head  with  a  government  rifle  with  such  force  as  to  fell  him 
to  the  ground  and  render  him  senseless,  at  the  same  time  inflicting  a 
severe  contused  lacerated  wound  on  his  right  ear  which  rendered  it 
deaf  for  several  days.  There  was  nothing  like  a  mutiny  and  no  serious 
disorder  in  the  command.     Held  that  the  violence  of  the  oflScer  was 


'See  Taunton  v.  Plymouth,  15  Mass.,  204. 

*So  held  by  Attorney-General  Gushing,  6  Opins.,  607. 
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ntly  in  oxcoAti  of  hii  Hiitliority  nnd  wholly  unjiistitiahle,  the  fact  that 

tildior  was  iiiidn-  ihi-  iriflui'iioe  iif  liinmr  going  to  aggravate  ihp 

?r'>.  offpncp.     Ami  rpconimendetl  that  the  captain  be  bpoiigbt  to 

iai  urid.>r  Art.  iIl'.     43.  ()'2,  Jm,.,  1/<:).I. 

I  IIM.  Wh^re.  upon  tliu  trial  of  a  soldier  convicted  of  insubordinate 

Midiict  and  t^ert^rely  s4>ntonc<?d,  it  was  shown  in  evidence  that  at  the 

L*  of  oiioh  i-onduct  he  wns  subjected  to  punitive  treatment  by  hut 

nittiny  commander,  who  caused  him  to  be  tied  up  and  gagged,  and  it 

pciiR'd  tlmt  there  *™*i  no  iudieution  of  mutiny  or  other  cxigeney  in 

vrnmand,  lit-ld  that  such  treatment  was  arbitrary  and  unwarranted 

f  lnw  or  usag<r,  and  a  military  offence  on  the  part  of  the  officer,  und 

'Jrimefl  that  clemency  be  exercised  in  tJie  case  of  the  soldier.     LIU, 

I  1196.  Jieeom  men/led  that  company  commanders  be  authorized,  sub- 
t  to  the  control  of  the  commanding  otficer  of  the  post,  to  dispose  of 
wUetionH  of  dnty  in  their  commands  which  would  be  within  the 
joriitdictioii  of  inferior  courts  martial,  Ity  requiring  extm  tours  of 
minnr.  troop  or  Iwttery  fatigue.  unle.ss  the  soldier  concerned 
landii  a  trial;  the  right  to  make  such  demand  to  be  made  known  to 
Card  358!l.  'Mohr^r.  I>i!i7. 

SISHI88AL— BY  SENTENCE. 

I  1196.  Courts  martial  are  empowered  (and  required)  to  adjudge  dis- 

•al  upon  ofBeer-i  of  tiie  army  by  the  3d,  lUh,  8tli.  Kith.  14th,  Kith, 

lb.  atith,  27th.  asth,  38tb.  50tb,  Mtb,  ftHth,  tUst  and  tistb  Articles  of 

|ir»r,  upon  conviction  of  the  specific  offeiu'cs  therein  desi-ribed.     In 

j^tt».  8  and  50  tiie  punishment  of  dismissal  is  referred  to  an  "cashier- 

—a  term  which  hnc>  alm4>st  jmssed  out  of  use  in  our  service,  and 

tPD  employed  meaos  no  more  than  diamissal,     VU.  601,  June.  JSGI^; 

XXIV.  563,  OiUlrr,  IfJ.i. 

\  1197.  A  legal  scntenn^  of  dismissal  of  an  officer  when  tinally  eon- 

I  by  the  competent  authorities  {awarding  to  tbo  HWth  or  Iiiyth 

rticle  of  War)  takes  effect  upon  the  officer  on  the  day  on  which  the 

^niution  is  officially  communicated  to  him,  either  by  the  promul- 

lioo  of  the  order  of  coiitiniintion  at  his  station  or  other  form  of  offi- 

I  notice.'     Thus  the  date  of  the  a<-ttuil  confirmation  is  not  neces- 

rily— i»  not  proltably  in  the  majority  of  cases — the  date  on  which 

i  diMmisMBl  goes  into  effect.     The  declaration  is  indeed  M>metimes 

3  the  order  of  continuation,  that  the  party  ceases  thereupon  to 

•  an  officer  of  the  army:  but  this  declaration  is  immaterial  and  sur- 


L*fW  thlo  RcumiirendaUun  aduiil*!!  and  wiblMied  in  mr.  1,  CHnmUr  S,  A.  G.  O. ,  I8B8. 
■*-  e  If  IKW  And  18*9,  pott. 
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plusage.  It  not  unf requently  happens — especial!}^  in  time  of  war,  and 
particularly  when  the  officer  has,  since  his  trial,  been  taken  prisoner 
by  the  enemy — that  a  considerable  period  may  elapse  before  the  officer 
is  officially  infonned  of  the  confiimation  of  the  sentence  and  thus 
becomes,  in  law  and  fact,  dismissed  from  the  service.  XXXVI,  llo, 
I)eccmhi,\  lS7i;  XXXVIII,  341,  Octoher,  187G;  49,  170,  SepUmher. 
1891. 

1198.  A  sentence  of  dismissal  cannot  legally  be  confirmed  so  as  to 
take  effect  as  of  a  date  prior  to  that  of  the  formal  confirmation.  Thus 
where  such  a  sentence  was  adjudged  by  a  court  martial  on  April  27. 
1863,  but  owing  to  the  exigencies  of  the  service  was  not  acted  uix)n 
till  after  several  months  by  the  reviewing  authority,  who  then  formally 
confirmed  the  sentence,  adding  in  the  order  that  the  officer  ''ceases 
to  be  an  officer  of  the  arnn'  from  April  27,  1863,"  held  that  this  part 
of  the  order  was  unauthorized  and  inoperative.  XXX,  4S0,  July. 
1870;  42,  370,  Amjmt,  1890. 

1199.  When  a  legal  sentence  of  dismissal  has  been  duly  a/njirmed 
and  ewecuted^  the  power  over  the  case  of  the  reviewing  officer  (whether 
the  President,  or  the  commanding  general  in  time  of  war — see  Review- 
ing Officer)  is  cvhamted.  The  reviewing  authority,  as  such,  is 
functus  ojficio.  He  cannot  recall,  revoke,  rescind  or  modify  the  official 
act  of  confirmation,  or  the  order  which  is  the  evidence  of  it.  So — the 
sentence  being  executed  and  the  dismissal  being  an  accomplished  fact — 
the  case  is  beyond  the  reach  of  the  pardoning  j'X/ire'?*;  by  no  exercise 
of  that  power  can  the  sentence  be  removed  or  remitted,  or  the  olSoe 
lost  be  restored.*  Thus,  so  far  as  the  executive  power  is  concerned, 
the  dismissal  is  final  and  irreversible.  And  the  law  has  provided  no 
court  of  appeal  or  other  revisory  authority  (see  Appeal)  by  which 
the  same  may  be  reopened  or  set  aside:  the  only  remedy  is  by  a  new 
appointment.^ 

Of  course  if  the  sentence  was  not  legal — if  the  court,  for  example, 
was  illegally  constituted  or  composed,  or  was  without  jurisdiction,  or 
its  proceedings  were  invalidated  as  ])y  some  such  fatal  defect  as  that 
less  than  five  members  took  part  in  the  judgment — there  has  of  course 
been  no  dismissal  in  law,  and  \\i\^  fact  ma}"  at  any  time  be  declared  in 
orders.  And  so,  whore  the  sentence,  though  legal,  has  not  been 
approved  or  confirmed  by  the  competent  authoritj\  But  where  the 
sentence  is  strictly  legal  and  has  ])een  legally  confirmed  and  executed, 
the  mere  fact  either  that  the  proceedings  of  the  court  were  irregular, 
or  that  the  rights  of  the  accused  were  prejudiced  in  the  admission  or 
rejection  of  evidence,  or  that  from  this  cause  or  because  the  members 

^  Er  parte  Garland.  4  Wallace,  3:^^,  381;  12  Opins.  At.  Gen.,  548. 

^'See  4  Opins.  At.  Gen.,  274,  306;  6  id.,  369,  614;  7  icf.,99;  12  id.,618;  14  id,,U9. 
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litho  court  wore  hiaoed  or  otherwise,  the  finding  was  unjust  or  (he 
nteaco  too  seven'— Clin  mid  nothing  whatever  to  the  power  of  the 
Execntive  or  of  Conpviw  to  nullify  or  niixUfy  the  diiiimisNHl  im  «i«-A.' 
XX,  30a,  Janvary.  ISGo;  XXVI,  4152.  Khmar;/.  1S6S,-  XXVIU.  457. 
Jfarr/,,  186S;  XXIX,  575.  January,  1S70;  XXX,  31S.  323, 4d(i,  Mhy 
unci  Jutui^  IS70;  XXXIV.  fl34.  Xm-vmhr,  1873;  XXXVI.  274.  330. 
J-'rhruary  luid  Man-h.  JHTo;  XXXVIII,  243,  Aiupist,  1876;  XXXIX 
..  242.  24S.  M«y  and  June,  JS70;  LIII,  4U8.  .S^j>t4-r„h,-r,  1887;  LV. 
P,  I),-.„./Mr.  1887:  Card  75U«,  Jonurtry.  I'JOO. 

.  t'lKm  the  legal  execution  of  n  sentence  of  dismissal,  thr>  tifficor 
ttirbully  (Tci»nLtDd  from  the  military  seiTice  and  becomes  as  coiii- 
plftfly  a  cirilinu  as  if  he  had  never  l>een  in  the  army.  As  liis  dis- 
mi<f«l  i«  irreversible,  he  can  be  rcstfirwl  to  the  service  only  by  u  nww 
appointment  by  the  President  under  the  C«mstitution.'  This  i.s  the 
law  indeiH-ndcntly  of  cxpnis!*  legislaticm.  In  -Tuly,  lSti8.  however, 
(.'imgrp.-tti  enacted  a  Htutiite  dewribed  in  it^  title  as  *■  declaratory  of 
the  law  "  on  the  wubjwt,  which,  as  now  iiicoqK)nit»>d  in  Sec.  122jI>.  Rev. 
Sts,,  provi«lo»  that — "  No  officer  of  the  Army  who  Ims  been  or  may  be 
(lb-in';xMod  from  the  service  by  the  sentence  of  i:  general  court  martial. 
wily  approved  by  the  proper  i-evicwing  authority,  shall  ever  be 
lon'd  to  the  military  service  except  by  a  reappointment  ciinfinued 
't  the  Senate,"  Thus,  upon  principle  and  at  law.  a  new  apjiointment 
>nly  mode  by  which  a  dismtssedoflicercan  be  rclmbilitjitcd.  He 
inot  Im.'  bonorably  diHcharged  (as  di^mifwed  officei-s  have  not  unfre- 
mlr  uiiked  to  l>c)  or  placed  on  the  retired  list  or  poniiitted  to  resign, 
J  of  (^landing  dlsmiw*od.  because  it  is  only  a  commissioned  officer 
I  the  army  who  ean  1m>  thus  privileged,  and.  I>eing  a  rii-Uian,  he 
old  oeeeie«rily,  in  order  to  be  enabled  to  l>e  dischaiyed,  or  to 
C'<.  ^c.,  fnmi  tbearmv,  have  first  to  be  returned  to  it  tn*  an  appoint- 
XXIX.  IDS. ./,,/«.  mJ9:  XXX,  318.  323.  ^f„y.  1870;  XXXI, 
,  Jn/y,  187];  XXXVl,  216.  33(i,  Janmry  and  Manh.  187:,; 
tXVIl.  421.  4ya,  M.tnl,  and  Ajml.  187G;  XXXIX.  24«.  0>-lffwr, 
7;  XLI.  «75.  S,j}t' „.}>.•■,  1870. 

~     .  A  ««entonce  of  diMiii»uil  doe.i  not  attach  any  legal  diiMihiHtif  lo  the 

nD  dUmiiMed.      lie  is  not —a»  is  indeed  indicated  by  .Sec.  122>*.  Rev. 

L.  altore  cited— diMpiali tied  to  l>o  newly  appointed  to  the  army 

"KXVl,  8311,  Jf'nv/i,  IST'i).  nor  is  he  disqualiHwl  to  Im-  enlisted  as  u 

ier  (Vll.  253,  February,  18G4),  or  to  hold  civil  office  under  the 

I  iitate*.     Vin.  (Iiil.  y.//M.  1864^;  XXII,  ."ilT.  /MwwAr/-,  1866; 

,  4Wt.  Jun^,  1871;  3S,  ;15.  J.uuMry,  189(>;  40.  14.  MarcA,  i830. 

e4(>pitu>.  At.  (ie»..£T4. 

••4  0\iita.  At.(iMi...118:  14  i'l..  M8.  503:  >1»>  IH""   >^»  "'  .I>i-lK-iun  tuin- 

V  of  Seuite,  of  Much  3,  18T»,  15tti  Cong..  M  S«j. 
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1202.  In  view  of  the  positive  provision  of  the  act  of  July  16,  18^ 
now  incorporated  in  Sec.  1441,  Rev.  Sts.,  that  "^no  officer  of  the  w^^* 
who  has  l>een  dismissed  ))v  the  sentence  of  a  court  martial     *    * 
shall  ever  again  l)ecomc  an  officer  of  the  nav}',''  held^  in  the  case  of  a 
assistant  engineer  of  the  navy,  thus  dismissed,  and  whose  sentence  had 
been  approved  by  the  President,  that  an  order  assuming  to  •*  reinstate" 
him,  by  means  of  the  ''revocation"  of  such  approval,  would  be  in 
contravention  of  the  statute  and  bej'ond  the  power  of  the  Executive. 
V,  481,  Dtctmhff7\  1863. 

DISMISSAL— BT  O&DEB  OF  THE  PSESISEHT. 

1203.  Dismissal  by  executive  order  is  quite  distinct  from  dismissal 
by  sentence.  The  latter  is  a  punishment:  the  former  is  reinoval  frm 
offict^  The  power  to  dismiss,  which,  as  being  an  incident  to  the  power 
to  appoint  public  officers,  had  been  regarded  since  1789  as  vested  in 
the  President  by  the  Constitution,*  was,  for  the  first  time  in  1866  (by 
the  act  of  July  13th  of  that  year,  re-enacted  in  the  second  clause  of 
the  present  99th  Article  of  War  and  in  Sec.  1229,  Rev.  Sts.),  expressly 
divested  by  Congress  in  so  far  as  respects  its  exercise  in  time  of  peace.* 
By  the  statute  law  it  is  now  authorized  only  in  time  of  war.  Dnriqf 
the  war  of  the  rebellion  it  was  exercised  in  a  great  number  of  cases, 
sometimes  for  the  purpose  of  summarily  ridding  the  service  of 
unworthy  officers,  sometimes  in  the  form  of  a  discharge  or  muster-oat 
of  officers,  whose  services  were  simply  no  longer  required.  The  dis- 
tinction between  this  species  of  dismissal  and  dismissal  by  sentence  is 
illustrated  by  the  fact  that  the  former  has,  with  the  sanction  of  legal 
authority,  )>een  repeatedly  ordered  in  ca^es  where  a  court-martial  has 
previously  acquitted  the  officer  of  the  very  offences  on  account  A 
which  the  summary  action  has  been  resorted  to.*  XXIII,  265,  Od^ 
he>\  1800;  XXVI,'^5,  S^ptemhtr,  1807;  XXXI,  hfu,  AugxmU  ^^U 
XLII,  470,  July,  1880;  XLVIII,  243,  January,  188^. 

1204.  A  summar}^  dismissal  of  an  officer  does  not  properly  take 
effect  until  the  order  of  dismissal  or  an  official  copy  of  the  same  ii 
delivered  to  him,  or  he  is  otherwise  officially  notified  of  the^iw^of  the 
dismissal.'    49,  91,  170,  Stpttmhir,  1891. 

1206.  A  summar\'  dismissal  '*  by  order  of  the  Secretary  of  War'^ia 

'See  7  Opine.  At.  Gen.,  251. 

*  See,  as  among  the  princiiml  authorities  on  this  subject, — Commonwealth  v.  Boa- 
der,  5  Sergt.  <&  Kawle,  4H1;  /•>  parte  Hennen,  13  Peters,  25S,  259;  United  StMtaB% 


•See  16  Opins.  At.  (ien.,  315. 

*  See  12  Opins.  At.  Gen.,  427. 

*  Gould  r.  l\  S.  19  Ct.  Cls.,  593,  595;  4  Comp.  Dec.  601;  5  lU,  419. 
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1  law  the  act  of  the  President/     V,  319,  Xo}^mhf't\  1803;  36,  322, 
Viomiihery  1889. 

1806.  A  department  or  army  commander  can  have  of  course  no 
jthority  to  smnmarily  dismiss  or  disc^har^e  an  officer  from  the  mili- 
ary service.  XI,  406,  February^  1866;  XVI,  553,  S*^pteinhe)\  1865; 
XI,  84,  January,  1878;  XLII,  263,  Apnl,  1879.  But  where,  in  a 
tse  of  a  regular  officer,  this  authority  was  in  fact  exercised,  and  the 
tesident,  treating  his  office  as  vacant,  proceeded  to  fill  the  vacancy 
y  a  new  appointment,  held  that  he  had  made  the  dismissal  his  own  act 
nd  legalized  the  same.'  XLI,  84,  Janunnj,  1878.  So  where  (in  1863) 
m  officer  of  volunteers  was  dismissed  bv  the  order  of  an  armv  com- 
mander,  which  was  never  ratified  in  terms  bv  the  President,  but  a  sue- 
cesser,  appointed  to  the  vacancy  by  the  governor  of  the  State,  was 
accepted  and  mustered  in  by  the  United  States;  field  (in  1880)  that 
the  dismissal  was  to  be  regarded  as  having  been  substantially  ratified 
and  legalized.     XLIV,  82,  July.  1880. 

There  was  during  the  civil  war  no  law  or  regulation  specifically 
authorizing  department  or  army  commanders  to  dismiss  commissioned 
officers  without  trial  by  court-martial,  but  such  dismissals  were  made 
sometimes  unconditionally  and  sometimes  subject  to  approval  of  higher 
authority,  and  the  War  Department  has  in  practice  held  that  it  is  with- 
out power  to  change  the  record  or  status  of  persons  so  dismissed. 
Card  3728,  December,  1897. 

UW.  Held  that  the  ruling  in  Blake's  case  (108  U.S.,  231)  was  appli- 
cable, and  that  the  office  of  an  army  officer  might  legally  l)e  vacated  by 
fte  appointment  and  conrniission  of  a  successor,  although  between  the 
office  of  the  original  officer  and  that  of  the  succcHsor  there  may  have 
inienened  a  tenure  by  a  third  officer.     Thus — (1st)  Captain  A.  was 
dismissed  from  his  office  without  legal  authority;  (^d)  Captain  B.,  an 
Unassigned  officer,  was  assigned  to  the  captaincy  of  A.  and  held  it  till 
uiiown  resignation,  one  year  and  three  months  later;  (3d)  Lieutenant 
t-  was  then  promoted  and  appointed  to  the  office  and  his  appointment 
^^  confirmed.     Held  that  Lieutenant  C.  was  the  legal  incumlwnt  of 
tie  oflBice.     LV,  546,  April,  1888. 

1208.  Held  that  the  ruling  of  the  Supreme  Court  in  the  case  of  Blake 
wa**  not  applicable  to  volunteer  officers  of  State  organizations,  and 
tbsLi  a  governor  of  a  State,  who  had  duly  appointed  a  certain  volunteer 
)fficer  in  a  regiment,  was  not  empowered  to  dismiss  him  ])y  simply 
ppointing  to  the  same  office,  commissioning,  and  causing  to  h(\  nuis- 
ered  into  the  U.  S.  service,  another  person.     46,  102,  Mawh.  JSOL 

'See  12  0pina.  At.  Gen.,  421;  McElrath  r.   rniteil  States,  12  Ct.  CI.  H..  201.>;  al8<j 
22IM,  pfM,  and  note. 
^i^^e  S  337,  ante,  and  note. 
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1209.  Where  the  .suoce8sor8  of  eighty-two  volunteer  officers  of  ft 
civil  war,  sentenced  to  ))e  dismissed,  were,  pending  action  on  th.* 
cases  ))v  the  President,  apix>inted,  with  the  advice  and  consent  of  t 
Senate,  it  wa.s  held,  that  the  latter  under  the  iiiling  in  the  Blake  e« 
ceased  to  Ik*  officers  of  the  army  after  such  appointments  were  mad 
and  this  iridependontly  of  the  fact  that  the  court-martial  proceeding 
had  never  actually  l>een  approved  or  conlimied  in  whole  or  in  part  h\ 
the  President  as  required  by  the  Articles  of  War  to  give  effect  to  tk 
sentences  of  dismissal.     24,  7,  Aprils  1S8S. 

1210.  Where,  by  the  direction  of  the  President,  an  order  was  issued 
cancelling  the  muster-in  of  a  volunteer  officer  on  account  of  facts 
indicating  that  he  was  not  a  fit  person  to  hold  a  commission,  Mdthi 
this  was,  in  effect,  a  legal  exercise  of  the  authority  of  summary  dis- 
missal for  cause,  vested  in  the  President  by  the  act  of  July  17,  lS6i 
61,  204,  Augmt,  1893. 

The  President  had  not  the  same  power  of  dismissal  in  the  case  of  i 
volunteer  officer  as  he  has  in  that  of  a  regular  officer.  This  for  the 
reason  that  the  tenure  of  office  of  the  former  is  for  a  fixed  term  mmI 
for  a  limited  time  only:  the  power  to  dismiss  is  thas,  in  his  case,  not 
an  incident  of  the  appointing  power.*  But  the  President  was  invested 
with  a  sj>ecial  power  of  dismissal  of  volunteer  officers  by  the  act  <rf 
Congress  of  July  17,  1862.  46,  102,  March^  1891;  62,  496,  JfonA 
1892. 

1211.  Iftld  that  it  could  not  affect  the  operation  of  an  order  suin- 
marily  dismissing  an  officer  as  ''second  lieutenant,'^  that,  before  it* 
being  comnumicated  to  him  by  being  promulgated  to  the  regimeot, 
he  had  become  by  promotion  a  first  lieutenant.  VI,  558,  JS^ffvetnhr^ 
1861 

1212.  A  dismissal  of  an  officer  by  executive  order  does  not  opcnto 
to  disqualify  him  for  reappointment  to  military  office,  or  for  appoirt" 
ment  to  civil  office  under  the  United  States.  XXXVI,  330,  Jfercii 
187o. 

1213.  The  Executive,  in  summarily  dismissing  an  officer,  cannot  it 
the  same  time  deprive  him  of  pay  due.  Nor  can  the  right  of  an  officii 
to  his  pay  for  any  period  prior  to  a  summary  dismissal  ordered  in  hii 
case,  be  dive.sted  by  a  dating  back  of  the  order  of  dismissal.  Snchil 
order  cannot  ])e  made  to  relate  ))ack  so  as  to  affect  the  status  or  righH 
of  the  officer  as  they  existed  liefore  the  date  of  the  taking  ^ect  of  th 
dismissjil.  VI,  37i>,  4(>5,  St^ptt^mhet*  and  October^  186^;  X,  1,  4,«Ari) 
ISOi;  XVII,  670,  May,  1866;  XXXI,  125,  January,  1871;  XXXI 
112,  Jouuary  1874;  XLII,  73,  Df^cemher,  1878;  470,  July^  1880. 

» See  Mechem  on  Public  OttiiH^rs,  p.  283,  §  445,  But  see  Pftrson's  case,  30  Ct  Q 
222. 
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1214.  There  can  be  no  reiY)catwn  of  a  duly  executed  order  of  dismis- 

lal,  however  unmerited  or  injudicious  the  original  act  may  >>e  deemed 

»  hare  been.     For  distinct  as  dismissal  bv  order  is,  in  its  nature,  from 

lismissal  by  sentence  (see  g  1208  anttf)^  the  effect  of  the  proceeding  in 

liresting  the  oflSce  is  the  same  in  eai'h  case.     An  officer  dismissed 

by  an  order,  though  his  dismissal  may  have  involved  no  disgrace,  is 

assimilated   to  an  oflScer  dismissed  bv  sentence  in  so  far  that  he  is 

completely  relegated  to  a  civil  status,  having  in  law  no  ne^irer  or  other 

relation  to  the  militar>'  service  than  has  anv  civilian  who  has  never 

been  in  the  army.     Thus  an  order  ttssuming  to  revoke  a  legal  order  of 

dbmissal  is  as  unauthorized  as  it  is  ineffectual.     The  original  dismissal 

is  an  act  done  which  c^annot  be  undone,  and  the  order,  which  is  the 

evidence  of  it,  is  therefore  inc^ajmble  of  revoi^ation  or  recall.*     Nor  can 

that  be  affected  indirectly  which  cannot  legally  Ih>  done  directly.     An 

officer  dismissed  by  executive  order  cannot  l)e  relieved  by  being  allowed 

to  resign  or  be  retired,  or  by  lieing  granted  an  honorable  discharge. 

For,  in  order  to  be  discharged,  &c.,  from  the  army,  he  must  first  l)e 

wthepnny,  and  there  is  but  one  mode  by  which  an  officer  once  legally 

separated  from  the  army  can  be  put  into  it,  viz:  by  a  new  appointment 

•ccording  to  the  Constitution.*    XXXI,  504,  J/z/y,  JS7J;   XXXV, 

392,466,  Ma^  and  Juli/,  187^;  XXXVI,  21^),  330,  January  and  March, 

Wo;  XXXVII,  451,  April,  1876;  XXXVIII,  61,  159,  January  and 

•Wy,  1870;  XXXIX,  248,   Octohtr,  1877;  474,  March,  1878;  XLI, 

\^,MaTch,  1878;  611,  Jvly,  1879;  XLII,  73,  DcceinlMn^  1878;  86,  251, 

Saptemher,  1889;  36,  328,  Novtfmhei*,  1889;  62,  384,  March,  1892;  69, 

^,  April,  189S;  68,  51,  May,  1894;  Card  41>53,  S^pteinher,  1898. 

1215.  That  a  summarv  dismissjil  is  not  revocable  bv  an  executive 
order  is  established  law.  Cards  091,  Jhamhcr,  189^;  3735,  March, 
1S9S;  4586,  July,  1898.  Where  an  offic(»r  duly  summarily  dismissed 
^  July,  1863,  and  subsequently  restored  by  an  order  assuming  to  revoke 
the  order  of  dismissal,  procured  to  })e  passed  by  Congress,  in  1890,  an 
*ct  recognizing  his  restoration  as  legal,  which,  however,  was  vetoed  liy 
the  President — h^ld  that  his  status  wa.s  that  of  a  person  who  had  been 
Jllejifally  in  the  militaiy  service  since  the  date  of  the  order  of  so-called 
Invocation.     44,  120,  Decetnher,  1890. 

1218.  While  an  order  assuming  to  revoke  an  executed  legal  ord(»r  or 
sentence  of  dismissal  is  void  and  inoperative*,  yet  wh(»re  such' dismissed 

.'See  4  Oping.  At.  Gen.,  124;  12  id.,  424-8;  14  id.,  520;  15  /</.,  (y>8.  A  rontniry 
nevezpreaeed  by  the  Court  of  Claims,  in  it«  earlier  iH*ri(j<l,  in  a  Herien  of  (•a>*os— 
«ee8inith  r.  United  SUtes,  2  Ct.  CI.,  20«;  Winters  v.  Unittni  States,  3  id.,  VM\\  Harne?^ 
''.  United  States,  4  id,,  216;  Montgomery  r.  rnite<l  Staten,  5  id.,  sy.\ — was  tinally 
practically  abandoned  in  McElrath  v.  United  8tates«,  12  id.,  201.  See  also  V .  S.  /. 
bareon.  114  U.  S..  619. 

'.See  8  Opine.  At.  Gen.,  235;  12  id.,  421;  13  id.,  5;  McElrath  v.  rnite<l  States,  12 
X  01.,  201.     Compare  {  1200,  ante,  and  §f  1218-1224,  poi^. 
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officer  enters  upon  the  duties  of  the  office  under  the  void  order,  held 
that  he  was  during  the  period  he  thus  performed  such  duties  a  dt facto 
officer.     Card  (UU,  Dtteiuhrr,  ISOI^;  3735,  March,  1S98, 

1217.  JIM  thvit  it  was  quite  evidently  the  intention  of  Congress  in 
the  act  of  Julv  15,  1870,  s.  12,  that  the  commissions  held  bv  theoffi- 
cers  who  remained  unassigned  on  January  1, 1871,  should  cease  on  that 
day.  No  action  on  the  pail  of  a  mustering  officer  was  required  to  cany 
the  law  into  effect — as  is  shown  hv  G.  O.  1  of  Januarv  2,  1871,  in  which 
the  separation  from  the  service,  on  Januarv  1,  of  the  unassigned  offi- 
cers was  formally  announced.     66,  1(H,  Au</u^f^  1892. 
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1218.  //<///  that  the  provision  on  this  subject  of  the  act  of  March  3, 
1865,  c.  71^  s.  VI  *  (now  Sei*.  1230,  Rev.Sts.) — referringas  it  does  to  officers 
*' hereafter  dismissed" — was  not  retroactive  in  its  operation,  and  did 
not  emhrai'C  aises  of  officers  dismissed  by  order  Ijefore  the  date  of  its 
passage.  XVI,  r»81,  (>cti^Hi\  ISOo;  XX*  518,  Apr!L  1866.  And  simi- 
larly  h*hl  as  to  the  provision  now  incorporated  in  Sec.  1230,  Rev.  Sts.; 
the  same,  though  somewhat  differently  wortled  from  the  onginal  stat- 
ute, iHMng  construed  as  not  intended  to  enlarge  the  application  of  the 
latter.*     XXXVll,  lJ18,  Jum.  1876;  XXXVIII,  ItM),  July,  1876. 

1219.  The  statute  does  not  indicate  within  what  period  after  the  dis- 
missal the  application  for  a  trial  should  be  made.  It  can  only  be  said 
that,  in  pn^ferring  it,  due  diligence  should  he  exercised— that  it  should 
Ih*  pivseuted  within  a  reasonable  time.'  XVI,  170,  Jft/y,  1865;  Card 
4J04,  J*ni»i*ny.  IS99.  I/thl  that  a  party  who  (without  any  sufficient 
excused  ilelayiHl  for  nine  years  to  apply  for  a  trial  under  the  statute 
luiglu  well  Ik*  ivgarded  as  having  waived  his  right  thereto.*  It 
tHMihl  **mnvly  have  Uhmi  i*i>ntemplated  by  Congress  that  a  dismissed 
ollitvr  should  U*  at  liU^rty  to  defer  his  applic*ation  for  a  trial  till  the 
evidence  on  \^hich  he  wa*^  dismissed,  or  a  material  part  of  the  same, 
luui  ctHisc\l  lo  exist,  anil  his  restoi*ation  would  thus  be  made  certain. 
\lA\s  M«^  />»>//</*»/-,  1S7X 

ISisH).  rhouvih  it  may  1h»  sufficient  that  the  application  made  under 
\\w  »talule  should  ^tate  simply  that  the  applicant  has  l)een  *'wroii([- 
t'ullx  "  \li^mi'»MHl,  the  preferable  form  would  be  for  the  applicant  to  set 
(\^\{\\  in  >xhat  the  alleg^nl  wnnig  consisted.     XVI,  513,  Augmt.lSSi* 

'  rUu  ^ic^iuir  \w4^  \\\'\y\  ^v  iho  Aitoniey  General  (12  Opins.,  4)  not  to  be  uncoa^ 
III..II  .Ik  a   \\\  \\\M  >«  ^^rt."*  '»♦'<  "obnoxioiwtDt  he  <»biection  that  it  invades  or  frosintai 
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S'herc  »  trial  of  a  voluntt-er  officer  under  tbis  statute  resulted 
Dttlal.  and  bi»  ori^nal  dismi.-4sal  thus  )>e<'aiiie  "void,'*  but 
luvanwbik*  his  regiment  had  lM>cn  muistered  out  of  service,  Mi/  that  he 
»B>  propprly  entitled  to  an  honorable  discharge  as  of  the  dat«  of  the 
muster  out  of  the  regiment  with  full  pay  and  allowances  up  to  that 
lime.     XII.  tiSl',  S^>/rt'iffr,  1SG5. 

1222.  It  hiLs  l)cen  repeatedly  held  and  h  well  settled  that  with  the 
piLtsiu);  away  of  tlie  volunteer  army  of  the  civil  war,  each  and  every 
officer  and  enlisttnl  innn  thereof  Ijecame  a  civilian  and  lost  his  military 
HtatiUi  and  all  connection  with  the  military  establiishmcnt  of  the  Govern- 
luenl,  and  that  laws  relating  alone  to  persons  in  the  army  are  no  longer 
applii-able  to  him.  //•'/(/,  therefore,  that  officers  dismissed  by  order 
nf  th<'  I'rei*ident  from  such  volunteer  amiv  can  no  longer  legally  Imj 
brought  t>ofore  a  general  court-martial  for  trial  under  Section  1:^30, 
Rev.  Sts.     Card  4!154,  .hmnary^  1S09. 

1823.  Under  the  statute  of  ist>5  tbei-e  were  but  few  trials;  this  legis- 
lation banng  been  followed  in  the  next  year  by  the  provision  of  the 
14-1  of  July  IS.  HS6<i  (now  incorporated  in  the  second  clause  of  Sec. 
I22».  Rer.  Sts.,  and  the  new  'Jittb  Article  of  War),  probiniting  execu- 
tive <)iMi>i!waln  of  officers  of  the  army  and  nnvy  in  time  of  peace.  Since 
the  dalp  of  this  act  there  have  Im-cu  no  trials  under  the  act  of  1865: 
Uw  I«t;'r  nlalute  indeed  would  appear  to  have  deprived  the  earlier 
one  of  all  present  application  and  effect.  ThuH  hM,  that  an  officer 
dropped  for  desertion  under  the  lirst  clause  of  Sec.  1^20,  Rev.  Sta., 
mn  not  entitled.  u|ton  applii-ation  therefor,  to  a  trial  under  Sec.  1280; 
thai  the  proviision  of  the  former  se<aion  making  such  an  officer  ineli- 
gible for  n'-appointment  in  the  army  was  incompatible  with  his  res- 
lontion  by  the  action  of  a  court  martial  under  the  latter  Mcction; 
aod  that  llti?  latter  section  applied  only  to  officers  dinmissed  by  order 
of  tbe  President  under  the  general  power  to  remove  public  officers 
appointed  by  him  and  frequently  exercised  in  coses  of  army  officers 
during  fbe  war  of  the  rebellion  (see  %  1203,  ante),  but  which,  a.s  to  its 
exerri"*  in  time  of  /ntnv,  hud  been  divested  by  Congress  by  the  act 
of  July  13.  lWi«.     XLII,  44fi.  />«-«/-Jw.  JS79, 

UM.  Although  the  act  pnindes  tliat  if  tbe  sentence  of  the  conrt  be 
Dot  one  of  death  or  dismissal  the  party  tried  shall  be  restored  to  hia 
offiiv.  yet  Jt'W.  in  a  cose  in  which  the  court  unjuHUii  the  a<-eused,  that 
the  President  poN^e^sed  the  authority,  vested  in  reviewing  officers  in 
all  otbrr  leases  tried  by  court  martial,  of  returning  the  pro<-iNMlings  to 
(be  court  for  revision  (sec  Kevu*ion),  and  was  therefore  empowered 
to  rr-«M««mt)|e  the  court  for  a  reconsideration  of  the  testimony,  on  the 
jfToand  tbat  the  -tame  did  not.  in  hb  opinion,  justify  the  a^tiuittal. 

xuc.  IB!,  .v*./.v/«Arr,  iser.. 
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1225.  Disqualification,  or  incapacity  to  hold  office  under  the  Unit 
States,  is  a  punishment  certainly  sanctioned  by  precedent  in  the  mi 
tsLvy  service.^  Being  a  <y//j^/wj///j^  punishment,  it  may  of  course  b 
removed  by  a  remission  of  the  same  by  the  pardoning  power  ai 
any  time  during  the  life  of  the  party.  (See  Pardon.)  XXXI,  3^. 
^ovt,nhcr,  1S70;  XLI,  158,  3farch,  1878;  XLIl,  636,  May.  1880. 

*  It  is  inclee<l  8iKH;ifically  authorizecl  in  two  articles  of  war,  Noe.  6  and  14  (]>rovidio£ 
for  the  puiiii^hment  of  false  muster  and  like  offences),  but  is  here  apparently  inteoded 
not  an  an  independent  punishment  but  as  a  penal  consequence  incident  u{X)n'conviction 
and  sentence  of  dismisnal.  As  a  distinctive  punishment,  however,  it  has  been  impoMd 
in  many  ceases,  and  has  apparently  been  regarded  as  a  particularly  suitable  pmlty 
in  cast*s  of  embezzlement  of  public  fun<is  or  other  fraud  upon  the  Government 

Instances  of  sentences,  including  (generally  with  dismisai])  the  punishment  of 
discjualification,  are  to  be  found  in  the  following  orders  of  the  War  Department  (or 
Hdqrs.  of  Army),  publitfhed  before  the  civil  war,  the  instances  Ijeing  none  of  them 
cases  of  con\nction  of  false  muster:  (j.  O.  of  April  2,  1818;  do.  of  Sept.  25, 1819;  da 
71  of  1829;  do.  15  of  1800.  The  infrequency  of  this  punishment  in  the  earlvorden 
may  perhaps  be  owing  in  part  to  the  fa<'t  that  it  was  considere<l  that  ** cashiering"-* 
sentence  often  then  adjudged — involvwl  disaualifi(*ation.  Similar  instances  oi  the 
same  punishment  occur  in  the  following  Orciers  issued  from  the  War  Department 
<luring  and  since  the  civil  war:  G.  O.  18,  94,  159,  184,  242,  249,  3:r2,  389,  «»f  1863.  da 
3«,  61,  69,  of  1864;  G.  C.  M.  O.  175,  251,  277,  369,  395,  404,  of  1864;  do.  6,  46,  85,  ISi 
201,  205,  219,  232,  238,  260,  270,  315,  365,  397,  432,  541,  565,  584,  602,  649,  of  1865 
<lo.  22,  68,  82,  89,  111,  161,  181,  of  1866;  do.  21,  52,  56, 62,  89, 91,  98,  of  1867;  do.  2,58> 
of  1868;  do.  44  of  1869;  do.  14,  15,  of  1870.  Instances  of  this  punishment  ha\'eako 
Ijeen  not^^l  in  the  following  orders  issue<l  from  the  militar>'  departments,  annio^ 
Ac:  (J.  G.  60,  W,  76,  86,  89,  99,  106,  of  1863;  <lo.  2,  4,  20,  24, '28,  30.  32,  51,  of  1W4; 
<lo.  9,  12,  of  1865— Ann V  of  the  Potomac.  G.  0. 18,  81,  of  1864;  do.  11,  of  1865-Depi 
f»f  the  l':ttst.  G.  0. 81  of  1864— Dept.  of  Penn8^'lvania.  G.  0. 96  of  1864;  do.  23, 27, of 
1  wtf>— Middle  IX»i»artment  G.  G.  22  of  1865-^Middle  Militar>-  Division.  G.  0. 15 d 
1WJ3;  do.  :^  <.f  18(y>— Dept.  of  West  Virginia.  G,  O.  :U,  113,  i7.5,  of  1864;  da  49, 82, 
ol  1865— Dept.  of  Virginia  and  North  Can)lina.  G.  O.  32,  3:^,  of  18^4— Dept.  of  the 
Ohio.  (f.  0. 19  of  18(J5— Dept.  (►f  Kentuckv.  G.  O.  17,  21.  33,  of  1863— Dept.  of  the 
Tenne«*et».  G.  O.  3  of  1863;  do.  6,  22,  of  1864— Dept.  and  Armv  of  the  TenneaBefc 
( f .  0. 14  <»f  18<;5;  do.  5  of  1WJ6— Dept.  of  Tennessee.  G.  O.  21  of  1863;  do.  24  of  1864; 
<lo.  77, 112,  of  186.^— l>ei>t.  of  the  Missouri.  G.  0. 8  of  1866— Dept.  of  Florida.  G.(X 
67  of  ls<W;  do.  74,  of  1865— Dept.  of  the  Gulf.  G.  O.  55  of  18W— Mil.  Div.ofW. 
Mississippi,  (f.  <).  87  of  1867— Second  Mil.  Dist.  This  punishment,  however,  h*^ 
since  IhVo,  Ikh'U  diwontinued  in  the  practice  of  our  courts  martial,  and  thisdiflcoii* 
tinnance  istoU^  trace<l  to  the  ruling  of  the  Attomevlieneral  in  an  opinion  addressed 
Ui  \hv  K<Mn*tary  of  the  Navy  in  1868  (12  Opins.  o28)  to  the  effei»t  that  a  senten* 
of  a  ntunl  I'ourt  martial  by  which  a  contractor  for  naval  supplies  was  excluded  fro* 
future  ih'alingH  for  such  *  supplies  with  the  Government,  was  illepil;  sentences « 
disiihilit  V  in  general  Iwing  further  held  to  l)e  *'  not  in  accordance  with  the  custom* 
the  s«Tvlr<«  ex<ej>t  whcn^  exj>resslv  authorized  hy  law."  This  niling  was appliedlj 
a  military  caHc  in  ( i.  (\  M.  ( ).  22  "(as  also  in  do.  57, )  to  War.  Dept.,  ife'c,  of  1870, «» 
the  pnniHluiient  of  distjuulitication  imi>ose<l  upon  an  ottii;er  disapproved  as  uIUUitho^ 
IwhI.  Hut  wlmtevcr  may  have  l>een  the  U£«ige  of  nmxil  courts  martial,  the  TSy  ] 
iium«*r(»iis  prtH'tHleiits  of  ca.'tes  in  which  such  punishment  had  been  acljudfled  W 
miiUaijf  <'onrts  for  a  great  variety  of  offences,  were,  it  is  considered,  quite  soimcMlJ 
to  luive  «*stai)HHhe<l  that  this  {x^nalty  was  sanctioned  by  custom  in  the  armf.  v  i 
Monie  instane(*s  the  dis<[ualiticatioii,  as  adjudged,  has  extended  to  the  hoUlujK  * ; 
pulMic  otiice  in  gt*nenil;  in  otliers  it  has  l)een  confined  to  the  holding  of  milnilf 
( ifllce.  Hut ,  while  the  disqualitimtion  for  militartf  office  is  less  objectionable  than  tli 
more  geneml  form,  it  may  well  be  doubted  whether  this  species  of  ponishiDCi^' 
liiHsmtich  as  it  assumes  in  effect  to  inhibit  the  exercise  by  the  Executive  ol  tij 
iiptM tinting  iKtwer,  is  within  the  authority  of  a  court  martial.'  Ab  will  l)e  penxNtl 
fnim  the  ai)ove,  this  punishment  has  oeen  discontinued  in  our  service,  but  tfl 
another  and  less  tenable  ground. 


DRAFT. 

1286.  It  is  evident  from  the  provisions  of  tho  draft  net  of  March  3, 
l)St(;i.  that  in  the  first  plaw  tbvtrnrt'/n'fnf  did  imt  put  ijieii  into  the  mili- 
tarj-  wrvii-c,  but  nnly  established  thoir  liuhlltty  to  Iw  called  out.  It  is 
bIwi  evident  that  the  drn/f  did  not  put  them  into  the  inilitarv  st-i'vice, 
IwcaUM!  fifty  per  cent  more  than  the  required  quota  were  drafted  and 
it  wax  only  intended  that  a  [mrt  of  the  numl>er  drafted  »4hould)>c  received 
into  the  M<r\'iee,  and  the  metinis  of  det«nnining  the  part  were  Hpecitically 
pn«ided.  For  the  Hauie  reason  the  act  of  reporting  at  the  rendezvouB 
did  not  put  them  in.  for  those  who  were  to  go  in  were  yet  to  be  selected. 
On  reporting,  eatrb  one  was  to  be  carefully  inspected  by  the  surgeon 
of  the  iKmnl.  who  was  to  report  his  physical  condition  to  ihc  lK>ard 
and  the  Iwerd  wha  to  pass  upon  his  case,  and  ib^  decision  was  final.  It 
was  tlierefon?  tiie  aiwptancp  of  a  drafted  man  by  the  lK>ard  of  enroll- 
ment that  put  him  in  the  service.  No  musler-ia  waj^  necessary-.  Where 
the  art  »*p««k!i  of  the  diwiharge  of  a  drafted  man  iiijected  by  the  lioard, 
it  pvidcDtly  did  not  mean  discharged  from  the  military  senice;  but  a 
relnuw  from  liability  to  service.  Not  being  found  fit  for  military 
iervicp  bo  was  "  discharged  '*  from  his  liability  to  Ixj  culled  into  service 
•ml  iN'nt  home  with  hiti  traveling  expen.ses  pttid.  The  only  obligation 
he  could  I>e  dis«^hatyed  from  lM?forc  his  acceptance  was  the  obligation  to 
do  military  t!ier\-ice,  if  Bc<'#pted,  and  when  hn  was  found  to  Ih-  diriquHlified 
and  wae  rejected  and  dlM^harged  he  was  simply  released  from  this  obli- 
gmtton.  It  would  not  be  i-easonahle  to  construe  the  word  "'dijH-httrged" 
to  miwn  that  a  tuan  was  discharged  from  a  service  which  he  had  not 
entered  bnnuse  on  bi>ing  examined  he  was  found  to  b«>  unfit  for  it  and 
wa*  theifcfore  n-jected  and  si-nt  home.  The  provision  that  a  drafted 
HMO  who  nhould  fail  to  report  at  the  rendezvous  without  furnishing  a 
■uMtitute  or  paying  the  commutation,  should  be  deemcKl  a  deserter  ia 
aol  in  conflict  with  these  views.  The  objiM-t  of  this  provision  was  to 
i-nforwr  the  uppoarnnce  of  those  notified  and  for  this  purpose  it  wa» 
proHTiljed  that  for  a  failun-  to  appear  they  would  be  deemed  deserters 
■nd  li«Me  to  trial  and  punishment  as  such.  90,  -513.  ytn<rmhrr,  JS91; 
C«nl  1570,  Jitli/,  im',. 

US7.  Awx'ptanec  by  the  Ifoanl  of  enrolment,  like  muster-in,  con- 
vertrd  tbv  civilian  into  the  siddicr.  and  a  drafted  man  so  accepted  should 
bereg«Hcd  an  having  txx'n  in  the  military  scrvh'eof  the  United  Stated 
lutfl  hi*  reparation  therefrom  by  one  of  the  incidents  or  casualties  of 
thv  «-T*-ioe.     Card  2389,  Am/n^ii,  JS<Mi. 

ttM-  The  object  of  a  draft  (and  therefore  the  end  or  completion  ot 
tlw  procexi  of  drafting)  was  under  the  act  of  March  'A.  186^.  to  place 
the  drafted  person  on  general  mJlitarj-  duty  as  a  soldier  and  whenever 
(hit  w>a  wxotupUshcd  the  person  drafted  parsed  licyond  the  control  of 
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the  draft  officei's.  So  long  as  the  latter  could  accept  or  reject  h^ 
the  proce88  of  drafting  was  not  complete,  and  the  person  was  not  f -i. 
in  the  military  service.     Card  2085,  Jtai^^  1S96, 

1229.  A  drafted  man  is  not  necessarily  miu»tered  into  serv-ji 
Examining  him  and  holding  him  to  service  and  actually  putting  h\ 
on  dut}'  may  take  the  place  of  a  formal  ''muster  in."  Qird  203; 
February^  1896, 

1230.  By  section  13,  of  the  enrollment  act  of  March  3,  1863,  j 
drafted  man  who  failed  to  report  to  the  board  of  enrollment  wa.s  de- 
clared "a  deserter"  and  triable  therefor  by  court  martiaL  IMdihai 
this  section  imposed  upon  him  the  single  duty  of  reporting  to  the 
enrollment  board,  and  to  that  extent  and  for  that  purpose  only  gave 
him  a  militar}'  status;  that  prior  to  his  acceptance  or  rejection  by  the 
board,  he  was  not  fully  in  the  military  service  of  the  United  States, 
nor  a  soldier  within  the  ordinary  meaning  of  that  term.  Cards  2«)4l, 
2042,  J/tfy,  1S96. 

1231.  Substitutes  were  not  usually  formally  mustered  in,  but  wer< 
simply  accepted  by  the  l)oard  of  enrollment  in  the  same  way  that  draftee 
men  were.  It  was  not  necessarv  to  muster  in  drafted  men  or  theii 
substitutes.  A  muster-in  is  a  mere  matter  of  formal  acceptance  of  tb< 
man  by  the  Government  and  is  the  usual  method  of  formally  accepting 
men  who  voluntarily  enlist.  But  the  draft  act  of  1863  provided  > 
different  method  of  accepting  the  men  who  were  to  be  put  into  the 
service  by  means  of  its  provisions,  viz. ,  acceptance  by  a  board  oi 
enrollment.  So  he/d  where  a  substitute  had  been  duly  accepted  by 
such  a  board,  that  a  sulwequent  formal  muster-in  should  be  treated  tf 
without  legal  effect  and  superfluous  in  determining  the  date  of  entrr 
into  service.     Card  1570,  «/w/y,  1896. 

1232.  The  exemptions  from  the  conscription  in  the  late  civil  war  art 
specifically  set  forth  in  sec.  2  of  the  original  act  of  March  3, 186S, 
and  sec.  10  of  the  amendatory  act  of  February  10,  1864.  H^ 
exempting  provision  of  the  later  ac*t  in  effect  repealed  and  sup^ 
seded  that  of  the  earlier  act,  so  that  a  person  exempted  and  not 
drafted  under  the  act  of  1863  may  have  been  liable  to  draft  undtf 
that  of  1804.     64,  498,  J/ay,  189^.  ' 

DETTHKEHHE88. 

1233.  While  drunkenness  is  no  excuse  for  crime,*  and  one  who  becomei 
voluntarily  drunk  is  criminally  responsible  ior  all  offences  committor 

^Coke,  in  laying  <l<)wn  the(i<K'tnne,  now  fl:eneral,  that  <lrunkenne0s  doe?  notextfll 
uate  but  rather  aj^rravates  the  offence  actually  committed,  says:  **  It  is  asreat offeMl 
in  itself."  Beverly's  ca-se,  4  Cokr,  123  b.  So— "The  law  will  not  suneranymfl 
to  privilege  one  crime  by  another/'  Blacki?tone  Com.,  v.  4,  p.  26.  **  The  vice* of  ma 
cannot  constitute  an  excuf»e  for  their  crimee."  Story  J.j  in  United  Statee  r.  Gomel 
2  Mason,  91,  111.  As  to  the  offence  of  drunkenness  in  general,  at  military  1ai 
see  §§  43-54,  ante. 
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phim  whilci  in  such  condition,  ret  tlie  fact  of  the  existence  of  dinink- 
s  may  be  proper  pvidence  to  determine  the  question  of  the  speciea 
or  gTHde-  of  irriniv  ftctuaily  <'Oiiiniitted.  t'speeially  where  the  point  to  he 
(Iivide<l  is  whether  the  accused  wan  actuated  by  a  certain  NpectAc  inti^tt. 
TbuH  the  fu't  and  measure  of  the  drunkeuneHt^  of  the  accused  may 
)>roporly  be  considered  I)}'  the  court  as  affecting  the  c]uostion  of  the 
existence  of  an  nmiuimj'uraiidi  in  acaseof  alleged  larceny.'  XXIII, 
Si«.  Ai<</tu^,  1866:  XXX.  33".  May,  1S70. 

VISA.  DrunkennesH  cauHe<l  hy  morpljine  or  other  drug  (see  Tiiirtv 
EiOHTH  Akticle).  prewriiwd  by  a  medical  officer  of  the  army  or  civil 
physician,  may  constitute  an  excuse  for  a  breach  of  diiM-ipHne  com- 
mitted by  an  officer  or  soldier,  provided  it  quite  clearly  appears  that 
this  was  the  sole  cause  of  the  offence  committed,  the  accused  not  I>eing 
irgeable  with  negligence  or  fault  in  the  case.     XXVIII,  390,  FA- 
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.  The  original  statute  on  thi^  subject — the  act  of  June  25.  IRflS, 
sorporatcd  in  See.  3"3S,  Rev.  Sts. — merely  provided  that  eight  hours 
'bould  "constitute  a  day's  work"  for  laborers,  &c.,  employed  by  the 
I'nited  States.  It  hivs  Ix-en  held  by  the  Supreme  Court'  (IT.  g.  c. 
MaKin.  W  I'.  S..  400).  that  this  enactment  was  merely  "a  direction 
by  th«  (.ioveniment  to  \Xa  agents,"  not  "  a  contract  between  the  Gov- 
ernment and  its  laborer^i.  that  eight  hours  shall  constitute  a  day's 
work,"  and  that  it  did  nut  "prevent  the  tiovernment  from  making 
■gret>nient>  with  tlieni  by  which  their  labor  may  be  more  (or  le^-<)  than 
eigbt  hours  a  day."  The  act  thus  failed  of  \X»  apparent  object.  To 
cun-  thi"  defect  the  act  of  August  I.  IiS»2.  c.  35^.  was  passed.  It-Id 
tbrmfiire  that  the  term  "public  works  of  the  United  States."  used  in 
tbe  firnl  se<-tion  of  the  later  act,  should  not  Iw  narrowly  construed. 
j^JJia,  Aiujuni.  tS'Ji:  Card  5429.  fJ-^ct^nbtr^  189S. 

.  KlniM.  2  C.  A  P.  *23;  I  Bisb.  fr.  L.  i  490.  So,  ia  (art  lL«  druiik.^nii«M 
n  belli  ailiniwiblp  in  cviileiirt'  in  casi»  ■•(  hnmicidft  njinn  the  i|ur«IJcin  iit  Uw 
«  of  lualice  u  dintfniriiishin^  munler  from  man«Uiight«r:  «»  iilsn  upon  the 
n  of  ilellbt-'ntv  ini«nt  lo  kill  in  Stalw  vtUt^rv  thv  law  <ILit!ngul8lira  degreM  o( 
'.  Stab'  F.  J<.bm»n.  40  <\>nn..  \aa,  and  41  i'<J.,  A»8:  PvopU-  r.  Kngen.  18  N. 
i,  Ih  PMplc  r.  IlMMmlll,  ::  Parker,  ta-,  I>i>opl<-  f.  Rohinsnn,  id.,  Slffi;  Stat«  r. 
I,  1  SuMni.  :»H;  Kl^llv  •-.  KUtv,  3  Sol.  ft  M..  618;  Sliuiti&lian  r.  Oommon- 
8  Bwh.  4A1:  Swan  k  StaU;  4  Hiunph..  VM;  I'irllr  r.  Sl«t«,  0,  <</..  (MS:  Hail« 
,  II  id.,  IM;  Ppoi'Ip  •'.  IWIoncim  21  Cal.,  M4:  Pn.plo  v.  kW.  37  id..  £09; 
r.  WUIlani*,  43 -U.  344;  :l  linvul.  Hv.  fftf.  148;  I  Biob.  C>.  L.  {Htf2,  «>3. 
iwl  mx  19  <>]iin>.  At.  ihm..  68&. 
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12d6.  Thus  held  that  the  construction  of  levees  on  the  banks  of  the 
Mississippi  river,  in  accordance  with  the  plans  of  the  Mississippi  River 
Commission  was  a  public  work  of  the  United  States  in  the  sense  of  the 
act  of  August  1,  1892,  c.  352,  s.  1,  although  the  United  States  did  not 
own  the  land.  A  proprietorship  in  or  jurisdiction  over  the  thing 
constructed  is  not  necessary.  The  United  States  expends  annually 
more  than  twenty  millions  for  the  improvement  of  rivers  and  harbors, 
but  the  greater  part  of  this  is  done  without  acquiring  title  or  juris- 
diction to  or  over  the  premises.  The  question  under  the  act  is  not  in 
whom  is  the  title  or  jurisdiction  but  who  is  doing  the  work.  The  con- 
struction of  these  levees  is  a  particular  work  appropriated  for  by 
Congress  and  to  be  contracted  for  by  the  United  States.  It  is  there- 
fore one  of  the  '*  public  works  of  the  United  States,"  and  subject  to 
the  provisions  of  this  statute.     55,  155,  August^  189Z. 

1237.  IMd  that  it  was  not  essential  that  the  requirement  of  the  act 
of  August  1, 1892,  be  embodied  in  a  contract,  the  law  itself  being  self- 
acting.  The  responsibility  rests  on  contractors  to  comply  with  it, 
irrespective  of  the  terms  and  conditions  of  their  contracts.  The 
oflScers  who  enter  into  contracts  on  behalf  of  the  United  States  are 
not  charged  with  the  duty  of  enforcing  the  law  with  reference  to 
those  with  whom  they  contract;  the  latter  being  directly  responsible 
in  the  matter.  Any  construction  by  the  War  Department  of  the 
requirements  of  the  act  would,  if  erroneous  and  not  sustained  by  the 
courts,  be  no  protection  to  contractors.     65,  311,  September^  1892. 

1238.  Inquiry  having  been  made  of  the  War  Department  by  certain 
contractors  whether  the  men  employed  on  dredges,  scows  and  tugs  on 
Lake  Erie,  under  contracts  with  the  United  States,  were  to  be  regarded 
as  excepted  from  the  application  of  the  act  of  1892 — Iwld  that  it  was 
not  the  duty  or  province  of  the  War  Department  to  determine  such 
questions,  but  that  the  same  were  for  the  courts  to  decide,  on  trials, 
under  the  second  section  of  the  act,  of  persons  charged  with  viola- 
tions of  its  provisions.  Neither  the  War  or  other  Department  of  the 
Government  can  lay  down  rules,  or  make  constructions  of  the  law,  for 
contractors,  which  would  effectually  protect  them  were  they  brought 
to  trial.'     57,  86,  Deeemher,  1892. 

1239.  The  term  •'extraordinary  emergency,"  employed  in  the  first 
section  of  the  act  of  1892,  cannot  properly  be  construed  in  advance  as 
referring  or  applicable  to  any  particular  class  of  cases.  The  question 
w  hether  there  is  or  w^as  such  emergency  should  be  left  to  be  determined 

^  In  a  coinniiinication  to  the  iSecretarv  of  War  of  August  29,  1S92,  the  Attorney 
General,  whos-e  opinion  had  been  luskecl  with  regard  to  the  application  in  general  of 
the  act  to  the  ''construction  of  levees  on  the  Mipsipsippi  River,"  declines  to  give  an 
official  opinion  with  a  view  to  the  guidance  of  persons  who  may  propose  to  enter 
into  contract  relations  with  the  Tnited  States,'*  in  the  absence  of  a  special  case 
requiring  the  action  of  the  Secretary.     See  20  Opins.,  459. 
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hv  the  fiw-t^  i»f  ench  t-jK-i'ml  instiim-o  as  it  urisf.-.  A  nise  in  which  it 
appean-d  that  a  c-onipliaDve  with  the  statute  wa«  »ot  possible,  might 
wfll  \if.  held  til  Iw  one  of  '*  extraordinary  emer^ncy."  56,  311,  Sep- 
t.,>.l»r.  ISHi;  60,  aes.  ./«/v,  W5^,-  C'«rd"l3tJ6.  March.  1895. 

1840.  No  provision  is  contained  in  the  art  of  ISI'2  for  the  »iisptn»ion 
of  it«  operation,  and  the  fx'cretary  of  War  has  no  ptjwer  to  suspend  it 
aA  to  oertain  work  or  places  of  work  on  the  theory  that  an  "  emer- 
^■ni?y"  exists  as  to  th(^  same.  Nor  can  lie  lay  down  in  ad\'anceany 
general  rule  as  to  what  would  l>e  such  an  emergency  as  would  relieve 
an  otfictT  or  c<mtrBctor  from  liability  or  give  htm  an  immunity  from 
prosecution.  The  question  of  the  existence  of  an  emergency  is  to  be 
(lelvnntned.  in  the  first  instance,  by  the  pemon  carrying  on.  or  in 
rharge  of,  the  work;  in  the  second,  by  the  court,  if  the  case  comes 
l<efore  on*-.  It  may  be  said  generally  tJiat  when  the  emergency  can  be 
forcMcen  it  is  not  extraordinary;  that  increased  expense  and  inconven- 
ience cannot  constitute  an  emergency  when  they  can  lie  foreseen  and 
(fuarded  against,  66,  153.  'A-l-i,  3S(!,  4fill,  Aiu/imi  and  Sfpteiul^;  JH92; 
66.33".  A"'VH,Arr/A9if;  Cards  ISHS.  Marrh,lii9G;  »187,  CMiA-r,  1900. 

1241.  At  the  Leavenworth  Military  Prison  there  arc  employed  cer- 
tain civilians  as  "foremen  of  mechanics,"  who  are  paid,  under  the 
.'*DntirT  Civil  Appropriation  Act,  u  stated  salary  of  1tV,^l^ ]>i^r  ai>7Ktm, 
and  whose  duty  it  is  to  direct  the  lal>or  of  the  pns«>ners.  The  regula- 
tions framed  for  the  government  of  the  Military  Prison,  pursuant  to 
Sec.  \Mi>.  Kev.  St*.,  require  more  than  eight  hours"  \a\wr  ji-r  ili^m  of 
the  prisoners,  and  i-onsequently  more  from  these  foremen.  JMti  that 
the  latter  were  not  entitled  to  the  lienelits  of  the  act  of  August  1, 
1  *i:»i.  c,  352.  as  '"  la)K»rers  or  luechauica."  the  statute  not  Wing  appli- 
i-able  lo  them.     66,  220.  Jiair.  1S9^. 

1S42.  The  wt  of  August  1.  lt>92.  provides  that  it  shall  IfC  unlawful 
for  any  officer  of  the  Unitt-d  States  (iovernment  or  any  contractor  or 
eutwontractor  who.'^e  duty  it  slmll  1m^  to  employ.  dire<'t  or  control  the 
nervicew  of  bborers  or  mechanics  (on  public  works)  to  require  or  per- 
mit any  such  laborer  or  mechanic  to  work  more  than  eight  hours  in 
any  one  calendar  day  except  in  ease  of  extraordinury  emergency.  But' 
where  a  snln-ontractor  purchased  window  blinds,  sashes,  etc..  for  a 
public  building  at  a  fiwtorj'  in  which  the  employes  were  working 
more  than  eight  hours  a  day,  but  over  whom  he  had  no  control,  it  was 
held  that  the  statute  did  not  apply.     Card  7323,  Xovemlfr,  JS99. 

IMS.  An  exetnilive  oflicer  cannot,  in  view  of  Sec.  373S,  Ri-v.  Sts., 
legally  direct  that  laborers,  workmen  and  mechanics  employed  by  and 
on  tiehulf  of  the  (ioverniuent  shall  lie  given  time  without  lo.-,-"  of  pay 
lo  vote  on  election  day.  if  such  indulgence  would  reduce  the  numlnT 
of  working  hour^  l)elow  eight.     Card  26»2,  fJrtJ^r.  Ism. 
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1244.  ILjld  that  a  -  hostler'"  at  an  arsenal  is  neither  a  *'  laborer''  not 
a   "Miiorhanii*"  within  the  meaning  of  the  eight  hour  act  of  18J>:?. 
Card  3*>78,   Xm^emher^  1897.     Similarly  held  with    respect  to  loci 
employes  on  river  locks.*     Card  4814,  AuguM^  1898. 

1345.  It  is  not  the  duty  of  the  Secretarj'  of  War  to  institute  proceed- 
ings for  violations  of  the  act  of  1892.  Parties  who  think  the  kw  is 
being  violated  by  contractors  should  submit  their  complaints  to  the 
proper  United  States  attorney.     Card  7323,  XoDemher^  1899. 

SimrSVT  DOMAIV. 

1S46.  Where  money  appropriated  for  the  purchase  of  land  for  the 
erection  of  monuments,  &c.,  was  not  suflSicient  to  accomplish  the  entire 
purpose  sot  out  in  the  statute,  held  that,  in  obedience  to  the  spirit  of 
Sec.  3733,  Rev.  Sts.,  no  step  should  be  taken  toward  acquiring  or  con- 
demning lands,  until  further  appropriations  were  made.  87,  203, 
Dtctttthr.  1889. 

1M7.  //<fd  that  there  was  no  general  act  of  Congress  making  Sti^ 
court.s  an  agency  of  the  United  States  for  the  purpose  of  condemning 
lands:  and  that  proceedings  for  this  purpose  should  be  bad  in  a  U.  S. 
tK)urt  under  an  act  of  Congress,  or  in  a  State  court  when  such  court 
has  iHH^n  by  such  act  made  an  agency  for  the  purpose.  38,  271,  Fi- 
niffti/^  1890. 

XHOnrSEB  C0BP8  OE  OFFICEB. 

1848.  There  is  no  legal  objection  to  the  detailing  of  a  sergeant  of 
one  of  the  companies  of  the  Battalion  of  Engineers  to  act  as  first  ser- 
giMUit  of  the  company:  but  of  course  such  acting  first  sergeant  eta 
rectMve  no  more  or  other  pay  than  that  of  sergeant     62,  126,  Octdefj 

IS!U. 

1249.  Tniler  sec.  20  of  the  act  of  March  1,  1893,  '*to  create  the 
Culiforniu  l>cl)ris  Commission,"  &c.,  the  Secretary  of  War  is  clearly 
luithori/cil  to  assign  an  engineer  oflSicer  to  duty  under  the  orders  of 
the  Coinnii>sion.     61,  133,  Atujust,  1893. 

18A0.  As  to  the  (lis|H).sition,  by  the  Corps  of  Engineers,  of  charts ol 
the  northwotcni  lakes— /<</</  that,  under  Sec.  226,  Rev.  Sts.,  a» 
iuimmmI<*»I  by  the  upprojjriation  acts  for  the  naval  service  of  May4| 
IsV.s,  un«l  iM'b.  n.  \s7\K  all  charts  hereafter  furnished  to  mariners  are 
to  Ih*  |ml»l  for  nt  the  cost  price  of  the  paper  and  printing  as  paid  by 
\\\%s  tJoNcrnniont.     38.  '2UK  477,  Janiuiry  and  lebmary,  1890. 

t  ^4,Hl  iHi  ( »pini«.  At.  <  ion.,  459,  463,  and  A.  R.  728  (812  of  1901) . 
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1281.  While  the  taking  of  the  oath  prescribed  by  the  id  Article 
of  War  ie  not  esitentlal  to  the  validity  of  «n  f  tilistment,  it  is  an  almost 
inrariable  part  of  a  regular  lormal  enlirttment.  ami.  in  th**  abst>neuof 
any  pruvi^ion  in  our  law  prestTiliing  what  .shall  constitute  an  eiiliat- 
ment.  the  oath  an  taken  and  .sulfscribed  by  Ihe  party  ii*  the  regular  and. 
iDwimo!  ciiiteii,  the  only,  legal  written  evidenee  that  the  pergonal  act  of 
enlisting  faa»  been  eorapU-ted  by  him.'  XXX.  313,  May,  l!i70:  XLII. 
«W.  M'irrh,  tft79;  Card  4i!81.  July.  1S9H. 

1S5S.  Due  i;nlislment  and  the  receipt  of  pay  are  plai^'od  upon  the 
Bame  footing  by  the  47th  Article  of  War.  Il'-ld  therefore  that  receipt 
of  pay  fnjm  the  United  State.s,  as  a  woidicr.  cstopH  the  jmrty  from 
denying  the  wtatuw  which  he  ha.s  thus  openly  asMunictU  when  sought  to 
l»e  made  amenable  as  a  des('rt«>r.  VII,  132.  Filmuinj,  tSGn.  A  party 
who  ba«  voluntarily  rendered  service  as  an  enliist«'d  man  and  as  siieh 
hai^  lieeii  annetl,  clothed,  and  fed  hy  the  (lovernment  is  estopped  from 
denying  the  validity  of  his  contract  of  enlistment  upon  the  ground  of 
informality  therein,  and  is  entitled  to  pay  for  the  period  of  cueh  seiT- 
ic».     XIX,  397,  January,  ISOd. 

U63.  The  allegation  in  a  speeitication  to  the  charge  of  denertinn, 
that  the  accuswi  was  "duly  enlisted."  hrl'i  established  by  evidence  of 
liii>  identili<ation  as  a  member  of  his  eompany,  or  of  facts  that  .«how  an 
mi-quitMcence  on  his  part  in  the  status  of  a  soidior.  such  as  the  receipt 
of  pay.  doing  of  military  duty,  etc.'     XII,  361,  Frirunry,  Jm^. 

1354.  A  soldier  deserted  in  nei-eml>er,  18<?3.  was  sulwiHiuently  dis- 
honorably discharged  and  confined  for  the  desertion  by  sentence  of  a 
nxirt -martial,  hut.  pi-nding  the  coulinement,  was  pardon<^^l  by  the 
IN*«ident"on  condition  of  returning  and  faitlifully  sennng  out  his 
limp  in  bis  regiment."  Me  complii-d  with  this  condition  and  was  hon- 
'irably  discharged.  //■/</  that  Lis  rcturuiug  t«  his  regiment  and  enti>r- 
ingapon  duty  afi  a. soldier  pursiMiit  to  hla  agreement  with  the  Presid«^nt, 
iiioctitatcd  an  enlistment  for  the  period  agreed  upon.     85,  m,  June^ 


*(tiirl>w  mil  ilpliiiinK  t^aljiiiiniiii  iiur  tlMiifuutiiuc  wlmt  pniiviliiig  nr  pnHWuliiifn 
•h»II<>r  Kuiy  iimrtituU'  ui  a-nlirlinic.  U  niny  li«^  Miil  Jii  iK'tii-ral  Ilist  any  Hct  or  nets 
«Kk-ti  liHlinUoaii  iiii<lmakinK,  an  Iho  i>iirt  of  t>  jH-reon  l<^ly  c<imi>el«-iil  toilonu. 
ii<  rmilM'  tnlliUry  M-rvicv  to  the  Uiiileil  SMtffi  (ur  tilt-  ii^nii  rv(|uin-(l  by  ilii-  (^xutiii); 
law,  andaiianviiunrvntmcb  N-nii-duii  thcporliif  tliirtiovprnmciil.  may  unlUiarily 
\r  nvwilfd  •»  l<v»'  i-nilwiw  of  a  nmtrart  of  f nli«lineiit  l)er»ivii  tin-  iuirlim.  Anil 
■•  BqnivmlMii  tti  a  (uniiaJ  written  aKn^nient  when-  ii<.>  nu-li  aKreeiiioiii  Iihf  Ikvii  lia<l. 

'■■(hiarbaiKc  ol  lipwrtion  orolLiT  ofli-m-c  MKainet  miliUry  cliwi^ilim-,  il  will  |j<! 
Krflhiuil  la  (inn-tt  tltat  tlic  ac<-um)  roceivnl  tlic  nay  »r  iliil  ihc  Hutuii  iif  a  wtMior 
■rtUMnt  ulhvr  [imof  of  hb  mlistinent  on  oatt),"  3  *ir»<n\t*i  KvMenots  {  VVi.  And 
■*  UAmnoo  w.  Umrb.  47  N.  iUiup,.  SHO;  Ei  parU  And«tw>u.  !»  luwit.  &»H. 
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1266.  A  soldier  deserted  from  a  volunteer  reg-iment  in  1862;  ws 
tritni  for  the  desertion,  and  dishonorably  dischar^red  in  1S64.  In  Fe6 
ruarj',  1S65,  he  was  arrested  and  illegally  tried  a^^ain  for  the  sum 
desertion,  and  sentenced  to  be  assigned  to  duty  with  c*ertain  forfeit- 
ures and  to  make  good  time  lost  by  the  desertion.  He  was  thereupon 
assigned  to  a  company  on  April  12. 18«»5«  and  was  honorably  dischai^ 
on  August  llth,  following.  IfM  that  his acquies<nng  in  the  assignment 
and  serving  under  it  amounted  to  a  c*onstructive  enlistment,  making 
his  status  that  of  a  soldier  during  the  period  of  such  service.  Cird 
4965,  Srptrm}h'i\  1S9S. 

1266.  A  private  in  a  volunteer  company  was  in  18t>4  appointed  cap- 
tain in  another  regiment.  He  ac^ceptiHl  and  entered  upon  the  office. 
Subsequently  an  order  was  issued  purporting  to  revoke  the  appoint- 
ment and  directing  his  return  to  his  original  company  as  a  pri\'ate. 
He  complied  with  the  order.  Held  that  while  this  order  was  in  fact 
void  he,  by  complying  with  it,  al>andoned  the  office  of  captain,  and,  bj 
pi»rfomiing  services  as  a  private  which  were  accepted  and  paid  for  by 
the  ( lovernment,  constructively  enlisted  again.     Card  :2293,  */»/w^,  18X* 

1267.  A  non-i*ompliance  with  an  army  regulation  in  making  an  enli^ 
ment  d<H»s  noty/*/*  n^e  affect  the  validity  of  the  contract.  Thus  the  fact 
that  a  married  man  was  enlisted  in  derogation  of  the  regulations  or 
pnK*ured  bis  enlistment  by  representing  that  he  was  unmarried,^ 
not  to  aff«*ct  the  validity  of  the  enlistment.*  XXXII,  72,  ttj^eAf, 
/,S7/;  XXXVlll,  616,  Jime.  1S77;  XXXIX,  467,  Fehrmry,  1878. 

1268.  St  vs.  Ill  r>- 1118,  Rev.  Sts.,  so  far  as  they  relate  particularlj 
to  the  enlistment  of  deserters,  convicted  felons  and  persons  overage* 
have  not  Ihm'ii  regardiKl  by  the  War  I>ei)artment  as  making  such  enlist- 
inentH  void,  but  as  nMidering  them  voidable  merely  at  the  option  of 
the  (SovrrnuuMit.^     It  hits  Ihhmi  uniformly  held  that  a  deserter  who 

'"If  tt  iiiiin  lit  the  tiino  of  hin  enliHttnent  deniet*  that  he  in  a  inarrie<I  num  asd 
iiiilUtM  H**  H  n\\\\i\v  man.  tht*  fac't  that  he  lias  a  wife  and  child  doe8  not  entitle  himlQ 
U<  t|i«'liiiiv<'<l  <>ii  htOtenn  ntrpmt,  although  it  in  provided  in  the  Army  Resulitiofli 
iliiil  ii»»  iiuirriMl  man  nhall  lx»  enliste<l  without  special  authoritv  froiu'the  Adjntaalr 

^^^ „j ^,  oilWv."      K.I  t»nri*'  S<hnieid,   1  Dillon.  .5S7   (1871— No.    12.461,  Fedeol 

Wsmn)      Nm'  "Hiiilur  nilinjr  in  Ferrt*nV  caye,  3  Benedict.  442  (IHOH— No.  4.74fi,  Fcdr 

•Sn  liniiM  1 1  l«i  11  IS,  KrviHiHl  Statute?,  forbid  the  enlistment  of  deserters,  convieMB 
ft^lnii^  hiiciiin- uii'l  ininNlt-aietl  i>en«on.*»,  jiereons  over  35  yeani  of  ase.  minors  nn^ 
HI  w'»Mi  oi  nyr  mid  minors  over  Itt  without  the  written  consent  of  their  parents tf 
uu,iHhrt«i«  'l'h«'  Snprtnit'  (Vmrt  held  {In  rt*  Grimley.  137  U.  S.^  147,  153)  that  thi 
r.iiliiiiiHHi  nl  II  iHM-wm  nvcr  :55  yt»arH  of  af;e  ^^-aa  not  void,  but  voidable  at  theopliol 
,!f  iImv  UMUiMinrnloiilx.  In  delivering  the  Opinion  of  the  Court,  Mr  Justice  BfPWCB 
!.,M  i.iini*  iii-MUlv.  it(i.H>,  infamv,  or  other  itiuses  which  disable  a  narty  fra 
I  l«m»k*iiii'  bu  -lutiiN.  nMnurkisl  with  reference  to  the  distiualifications  of  overate 

jj,.^,,l, |„.|  Minvit'iioii  of  f«'Iony:  '*TheHe  are  matters  which  do  not  inhere  in  th 

'  mI.  iiiiM  ♦■  "I  lb»'  rnntmrt.  do  not  prevent  thechanjieof  status,  do  not  render  the nv 
*M  Kiii  H.  .h<iimhmI  iib*»hHcly  void.**     The  enlistment  of  a  minor  over  16  vean  of  a| 

Mi»  ..♦»  Hio  w  iltlcu  roiim«nt  t>f  the  i>arent  or  fniardian  is  not  void  but  voidmtHeool; 
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enlisti*  uml  nflvrwartLt  ui^ain  dpst^rt^  mn  not  on  Iwing  lirougbt  to  trial 
for  the  »ci-oii(]  (ipsertiori  projjerlv  '•ct  up  that  he  i.s  not  HUJPiiable  to 
trial  on  the  ground  that  liic  pnliHtment  was  void.  A  j>W  or  defence  to 
thi^eSm't  should  not  \n>  Htistamed  by  the  coui-t.  XLIIl.  167. •/</« Maj-y, 
l.sm:  43,  JS:i.  Juhj,  is'jti. 

ISM.  IIM,  in  regard  to  the  enlistment,  in  violation  of  Sec.  1118, 
Kcv,  Sli«,.  of  person.*  who  hud  lieeu  convirti-d  of  felonies,  that  such 
enltxtment^  were  not  void  but  voidable  by  the  United  States  only. 
48.  .3t'M.  A'"ju^l.  ISat;  Card  WM\  Ihvtt»h.n:  1900. 

1360.  A  Koldier  on  trial  for  desertion  front  the  army  pleaded  in  Imr 
of  trial  that  as  he  was  a  deserter  from  the  marine  eorpis  at  the  time  of 
hia  enlistment,  it  wa»  void.  It'hi  that  the  court  pn>pt'rly  overruled 
the  plea.  While  the  enlistment  in  the  army  was  fraudulent,  it  was 
m»l  vuid,  but  voidable  lit  the  option  of  the  Government  only,  which 
mi^chl  hold  biiii  to  the  existing  obligationi^  of  either  or  both  enlist- 
menf.  Fraud  \^\\v»  only  the  tU-fmuded  party  the  option  of  disatHrm- 
inj;  the  contraet,  but  until  so  disuthrmed  it  remains  good.'  XLV'IIl, 
»ii3.  Ihr..„hvr,  JHK3,-   LV,  47vi.  i^-2,  Apr.l,  ISSH. 

1861.  There  is  no  law  or  regulation  nlTeeting  the  validity  of  an  enlist- 
ment niiide  on  Sunday.'     XXXlll,  5«2,  D'X>niihrT.  1S72;  Card  2019, 

Srpt^thhrr,   J&%. 

196S.  The  engagement  alike  of  officers  and  soldiers  when  entering 
the  Army  hn^  always  liecn  held  to  reeognize.  and  to  lie  subject  to.  the 
right  of  the  (toveniment  to  change  by  law  their  pay  and  allowance.!* 
in  it*"  diwrction  a»  the  public  intcivsts  may  require.  J/ih/  therefore 
that  a  contract  of  enlistment  was  not  violated  by  the  United  States  by 
the  rrdiiction  by  act  of  Congress  pending  his  enlistment,  of  the  pay 

/,.  r.    >|„1 

I  ■    -    /-.re!Ie«rn;^32iU.  141:  /«rei.oeen<iw, 

I       '"  !■<■  Hj*noer,  irf.,  1411;   fn  rr  Lawler,  vl., 

I     ■■■■     ■■>■■'         '     M.  I  .><>:.  J X.   -  (.Me.  ItfTMaai.,  170.    An  tlivenlintuient 

...  w^.  i.  ,M  ..A:ii..i  If  :•■■;  ,,,1,1  i.ui  kui-Ul'k-  iiiil.v,  Xiu  if,  until  tlin  enliatuient  is  duly 

atiikUil.  UsiiilU  u  )x>iilivr  uikI  c*ii  dei«ert  »r  cuinmit  any  olhtir  military  offeiiM;  anij 

ibhiiit^ni  ibvTvtor.  the  InterMM  o(  the  jmblic  in  thi;  aduiiii- 


ir  IriiU  or  r<t 


u(  Juifliiv  Hn-  iwnuDiiUHl  lu  tlic  riiclit  ut  tilt!  |«rvnt  or  itiiKnlinn,  sml  ivijuiiv 
LI  nil'  Hiblirr  hIibII  ahiAv  lIiDii>iin-i|iit'i>ci«  of  liix  otft^iict''  Iwfntv  (lit>  rifcht  l4i  hia 
■      -    |aU*«il  UIMJM.      lit  rr  l\-'-i:"\s.  '■'■'  y-d.   l:..)i. ,  <•••>•■.   hi  rt  Kaittliulil,  41  id.. 

...i.  Wli</..7IS;  M.'C Ll-m.- -r.i-i',  Ht7  \1l..- ,  I7ii.    8.f .  •l«i.  Cwm-nU 

1J7.  A.  <i.  (»..  IWM».  Hi,.l..[li,i:Mirh..riii,-,ir,-.l  \h.T.in.     In  f  Uwler. 

-j;i3,  it  WW  hi'i<l  tliMt  I) .Ji-tr>..'i>r  ..1  n  iniu^.r  iiii'lfr  10  yeaniuf  aiie 

',  with  >ir  wilhuiil  rlii'  riiiiMiiI  ;\  [lit'  iMn'iii;  Iml  Ihia  is  itut  thuutclit  ■<• 
-  virw.     Ttio  utattitti  pmliulily  rcnilt^r*  Ibi-  ruliHtiiinnt  viniUtili-  at  tlic 

liniir,  UK  well  »■«!  Iln'  irmlttiiii.'  ii(  the  parent  i>Tj[U«riii«n  wlicrv  tint 

'  >•  without  hie  (i>iiM>iit,  Iml  if  the  minor  noa  Mpttcity  tu  enter  into  the 
.  -  'i<li*;r,anil  while  in  that  stjitus  coiumita  ■  military  otteut-v,  he  ■buuld 
.ti-  ihf  f,mtm\ai<an9  at  ttie  oHeno:  befor?  being  itiocbu^ed. 
BliHuw.  Uw  uf  t>*uil.  Til. 
Tliir  MOK  i»  held  iu  the  Kuglkh  («ae  ot  Wulluu  r.  llaviii.  IH  g.  B.,  48. 
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of  a  soldier  from  sixteen  to  thirteen  dollarn  per  month.*     XXXIV 
442,  Septemhei\  1873. 

1263.  Ifr/d  that  the  enlistment  of  certain  volunteer  soldiers  in  18^2 
'*for  three  years  or  during  the  war"  meant  three  years  from  the  date 
of  muster,  if  the  war  should  last  that  long,  and  if  it  should  not.  then 
until  it  should  end;  that  the  reference  to  the  duration  of  the  war  was 
a  restriction  and  not  an  extension  of  the  term.'     XLIl,  524,  JIarcL 
1880;  Card  6312,  April,  1899. 

12M.  The  enlistment  of  a  minor  without  the  consent  of  his  parent 
or  guardian  is  not  void,  but  voidable;  until  avoided  it  is  valid.' 
XLIX,  353,  37*;,  OcUif^er,  1885;  L,  139-143,  March,  1886.  It  is  well 
established  that  when  a  minor  enlists  without  consent  he  remains  sub- 
ject to  the  Articles  of  War,  until  discharged  by  proper  authority. 
XLIX,  353,  376,  aupra;  Card  2870,  January,  1897. 

1265.  The  Army  Regulation  requiring  consent  of  parent  or  guardian 
applies  to  an  Indian  minor  enlisting  in  the  army.  But  an  Indian 
agent  is  not,  as  such,  the  guardian  of  an  Indian  minor  under  his 
charge  within  the  meaning  of  the  Regulation.  Card  184,  Aitgu$t. 
189i. 

1206.  It  is  not  practicable  to  prescribe  what  misconduct  shaU  con- 
stitute a  failure  to  render  honest  and  faithful  ser^'ice  within  the 
meaning  of  the  act  of  Congress  approved  August  1,  1894,  regulating 
enlistments.  Each  ca^^  should  be  decided  upon  its  own  merits.  Card 
2158,  March,  1896.  It  is  a  matter  entrusted  to  the  discretion  of  the 
Secretary  of  War.*  The  restriction  imposed  upon  him  by  the  proriso 
in  sec.  1,  of  the  act  of  June  16,  181H),  being  limited  solely  to  the 
purposes  of  that  act,  does  not  apply  to  the  act  of  1894.  Cards  3004, 
January,  1896;  2121,  March,  1896;  3794,  January,  1898;  5569,  Decern- 
her,  1898. 

1267.  Where  a  soldier  has  been  discharged  without  honor  upon  the 
ground  that  his  service  was  not  honest  and  faithful,  hdd  that  white 
the  discharge  could  not  be  revoked,  the  Secretary  of  War  could  upon 
an  application  to  enlist  reconsider  the  question  of  the  character  of  the 

'  "The  Executive  (iepartmeut  hat*  (li»cTetic»nar>'  authority  to  dischaii^  before tbj 
tenii  of  HtTvire  ha**  expire<l  (4th  A.  W.),  but  ha**  no  power  to  var\'  the  conti«ct« 
enlistment."     4  Oninn.  At.  Gen.,  538.      (1847.) 

The  Secretary  of  War  can  release  a  Holaier  from  his  contract  of  enlistment  bv»<li*' 
charge,  but  ha*«  no  i)ower  to  pUHpen<l  it,  even  with  the  soldier's  consent.  15  Op.  At 
Gen.,  362.     (1877.) 

=«  Breitenbaeh  /.  Bush,  44  Pa.  St.,  317.  And  see  Clark  r.  Martin,  3  Grant's  Omb". 
393;  do.,  5  Phila.,  251. 

»/n  re  Wall,  8  Fe<l.  Rep.,  85;  McConologue's  case,  107  Mass.,  170;  In  re  Drew,* 
I^w  Rep.,  538;  In  /•<  Graham,  8  Jones  (N.  (\),  416;  Wilbur  r.  Grace,  12  Johns.,  67; 
Ex  /hi lie  Anderson,  16  Iowa,  598;  Com.  r.  Gamble,  11  Sergt.  &  Rawle,  93;  Tvleff- 
Pomeroy,  8  Allen,  480,  501.     See  notes  to  §§  1180,  1181,  and  1258,  ani€. 

*See  3  Comp.  Dec,  557. 
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X>plicant's  service,  and  if  found  to  have  been  in  fact  honest  and  faitb- 
mal,  could  authorize  his  enlistment.  Cards  1197,  Aprils  1896;  2423, 
^4dy.  1896;  3131,  Ai)ril,  1897. 

U68.  Dishonorable  discharge  is  prima  facie  evidence  that  service 
Luring  the  term  of  enlistment,  which  it  terminated,  was  not  honest  and 
aithful.  It  is  however  within  the  discretion  of  the  Secretary  of  War 
o  determine  for  the  purpose  of  enlistment  whether  such  terra  was 
Lonest  and  faithful,  and  he  may  decide  on  the  facts  in  a  particular  case 
hat  it  was,  even  where  there  has  l)een  a  dishonorable  discharge.  Cards 
t406,  4411),  June,  1898;  4465, 4601,  4667,  Jidy,  1898;  5339,  Novetnher, 
1898;  5675,  Ajyril,  1899;  6477,  August,  1899;  6727,  June,  1899;  7070, 
Septrmhr,  1899;  9039,  September,  1900. 

But,  in  general,  service  during  a  term  of  enlistment  from  which  a 
soldier  was  dishonorably  discharged,  particularly  with  confinement  at 
hard  labor,  is  viewed  as  not  honest  and  faithful.  Cards  853,  1072, 
low,  1588,  Jauuary  to  July,  1895;  2496,  2769,  August  and  November^ 
1896;  3068,  3170,  3722,  April  to  D^eemher,  1897;  4668,  4748,  4783, 
«/u/y  and  August,  1898;  5643,  Jamuiry,  1899.  Where  a  soldier  in  fact 
deserts,  and  his  enlistment  is  terminated  by  a  dishonorable  discharge 
therefor  pursuant  to  the  sentence  of  a  court  martial,  his  service  during 
sach  term  ought  not  to  be  considered  honest  and  faithful.  Card  6570, 
hu,  1899. 

1S89.  The  act  of  Aug.  1,  1894,  applies  to  all  enlistments  for  the 
ttmy.  Held,  therefore,  that  the  enlistment  of  an  Indian  must  be  for 
the  term  of  three  years.     Card  249,  August,  1894.. 

U70.  The  enlistment  of  an  alien  between  16  and  18  years  of  age, 
whoee  parents  have  never  been  in  this  country  and  are  dead,  not  being 
» citizen  or  capable  of  declaring  his  intention  to  become  one,  is  pro- 
hibited by  the  act  of  August  1,  1894.  But  all  persons  born  in  the 
Inited  States  and  subject  to  the  jurisdiction  thereof  are  citizens.* 
This  includes  minors  l)orn  in  the  United  States  of  alien  parents.  Cards 
181,  804,  August  and  Decef/iher,  189 Jf. 

1271.  Children  of  alien  parents  reaching  their  majority  after  their 
parents  are  naturalized  are  citizens,  but  it  is  otherwise  if  thev  reach 
their  majority  before  their  parents  are  naturalized.  An  alien  minor 
can  not  declare  his  intention  to  become  a  citizen  for  the  purpose  of 
enlistment  in  the  regular  aniiy.  Cards  168,  August,  1894;  5550, 
becemher,  1898;  6726,  Jidy,  1898. 

1272.  Under  its  constitutional  power  to  raise  and  support  armies. 
Congress  can  designate  the  classes  of  persons  from  which  enlistments 
ifaall  or  shall  not  be  made.     This  is  done  in  the  act  approved  August 

*  XlVth  Amen<hm'nt  of  the  Constitution. 
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1,  1804,  which,  among  other  thing>,  provides  that  no  soldier  shall  I 
again  enlisted  in  the  army  whose  service  during  hiii  last  precedin, 
enlistment  has  not  l>een  honest  and  faithful.     If  such  service  has  noi 
l>ccn  honest  and  faithful,  the  soldier  is  ineligible  for  enlistment 
The  character  of  sen'ice  rendered  is  a  conclusion  based  upon  a  factor 
fact^.     Military  offences  which  the  soldier  may  have  committed,  or 
of  which  he  has  been  convicted  may  constitute  these  facts.    A  full 
pardon  for  such  offences  would  relieve  the  soldier  from  further  pun- 
ishment for  them,  would  in  legal  contemplation  obliterate  them  as 
offences,  but  would  not  blot  them  out  so  far  as  they  involved  conceded 
accomplished  acts  or  facts  to  be  considered  in  determining  whether 
the  soldier's  service  had  l>een  honest  and  faithful.     Jleld^  therefore, 
where  a  soldier  had  l)een  convicted  of  desertion,  dishonorably  dis- 
charged, and  confined  by  sentence  of  a  court-martial,  that  a  full  par- 
don would  not  affect  the  conceded  unauthorized  absence  and  violation 
of  the  oath  of  enlistment;  that  if  these  facts  justified  the  conclusion 
that  his  service  had  not  been  honest  and  faithful  he  was  ineligible  for 
enlistment;  and  further  that  the  pardon  in  restoring  his  rights  of 
citizenship  would  not  restore  his  eligibility  for  enlistment,  as  enlist- 
ment is  not  a  right  of  citizenship.*    Cards  1765,  1883,  October  and 
JVavember,  1895;  3125,  April  and  June,  1897;  4513,  4645,  July,  1898. 

1273.  JIM,  also,  that  a  full  pardon  after  conviction  of  a  felony  would 
not  remove  the  ineligibility  for  enlistment,  which  such  conviction  con- 
stitutes under  the  provisions  of  Sec.  1118,  Rev.  Sts.  The  pardon 
releases  the  offender  from  all  disabilities  imposed  by  the  offence  and 
restores  him  to  all  his  civil  rights.  In  contemplation  of  law  it  so  far 
blots  out  the  offence  that  afterwards  it  cannot  be  imputed  to  him  to 
prevent  the  assertion  of  his  legal  rights.  But  the  conviction  of  the 
felony  remains  an  accomplished  fact  This  fact  constitutes  a  statutory 
dis<iualitinition  for  enlistment;  and  as  the  privilege  of  enlisting  in  the 
army  is  not  one  of  the  legal  rights  of  a  person,  a  pardon  of  the  felony 
after  conviction  ctmnot  remove  the  ineligibility  for  enlistment  created 
by  the  fact  of  conviction.  38,  262,  yoveniber,  1889;  Card  3125,  Jw^^ 
1897. 

1274.  A  soldier  was  dishonorably  discharged  with  confinement  iB 
a  iHMiitentiary  by  sentence  of  a  court-martial,  and  pending  the  coo- 
finement,  the  unexecuted  portion  was  remitted.  Held,  that  he  was  no^ 
eligible  for  enlistment,  his  ser\'ice  during  his  last  term  not  having 
lK>en  honest  and  faithful;  and  that  the  remission  did  not  make  him 
eligible.     Card  1072,  Fthnuiry^  1895. 

1276.  Where  a  discharged  soldier  whose  service  during  his  last  tern 
was  not  honest  and  faithful  is  again  enlisted  through  false  representi 

'::>eo  opinion  of  Atty.  lien,  of  Feb.  9,  ia08  (22  Opiiis.,  36). 
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1118  aa  to  auch  term,  hild  that  such  orilistmeiit  though  in  violatioo 

the  act  of  August  1,  18St4,  was  not  void,  but  voidabin  only  at  the 

on  of  the  (jovpmment.     Card  151:^,  Juli/.  1S95.    So.  whoro  u  soldier 

l»een  dbcharged  without  honor  from  the  preceding  turui  of  enllet- 

int  and  had  by  couoealiug  thin  fact  again  enlisted,  it  was  held  that 

lugh  the  latter  onlu^tuient  were  viewed  aa  iMtth  fraudulent  and  in 

ilalioii  of  the  att  of  August  1,  1894,  the  Seoretary  of  War  could 

CauM-  him  to  be  tried  for  the  fi'audulent  euli^tniont.  or  i^umuiarily  dis- 

chargeil  therefor  without  honor,  or  to  seiTe  out  tlie  enlistment.     Card 

4077.  April.  1S9S. 

1S76.  The  act  of  August  1,  18!>4,  prescribes  that  no  person  who  is 
T  30  years  of  age  shall  in  time  of  peace  be  enlisted  for  the  first 
ktment  in  the  army.  Jltld  that  an  eulistment  in  the  marine  corps 
lid  not  render  a  .subsequent  enlistment  in  the  army  a  second  enlist- 
it  under  this  act  and  thua  remove  the  limitation  as  to  age;  service 
the  marine  c-orps  not  being  service  in  the  army.     Cai'ds  1SH9,  Jfay, 

Sf530,  Augmt,  ISOO;  3758.  January,  W&A'. 
UT7.  The  act  of  August  1,  lHit4,  is  limited  to  "time  of  peace". 
7.  tlierefon*.  that  the  enlistment  of  four  musicians  formerly  in  the 
.nitih  Army  in  Porto  Kiro,  could,  the  war  with  Spain  not  having 
t'-nninated,  legally  l>e  authorized.     Curd  514S.  Octoii,-/;  Jti98. 

1278.  The  "  lost  prewding  term  of  enlistment"  as  used  in  sec.  2  of 
jhc  act  of  August  I.  18['4,  is  not  limited  to  ser%'ice  in  the  regular 
it  applies  as  well  to  service  in  the  volunteer  army.  Cards 
\  tfitoa,  March  and  Ajtrll,  JS99. 
1379.  The  term  of  three  months  after  honontblo  discharge  within 
which  a  man  may  be  reonlistf^'d  under  the  a<^'t  of  August  1.  ISIH, 
U-ginH  on  the  day  next  following  the  day  of  discharge.  Card  li>S4, 
JfareA,  IS95. 

U80.  llic  enlistmeut  of  an   Indian  prisoner  of  wai-  tei-minates  bis 

»Uilu»  as  rfuch  prisoner,  and  lie  cnnnot  itc  returned  tv  it  on  his  dis- 

durge  frcMn  the  service.     Cards  1(1.  Ju/i/,  ISH;  1193,  -lyW/,  ISOo. 

IttL  An  enlistment  in  the  Cnii^  Stati.ts  army  dues  not  under  any 

of  the  United  States  operate  as  a  discharge  from  the  national  guard 

m  State.    Card  .1753,  Jmmry,  1S93. 

The  statute  (act  of  March  3, 1S»»)  which  authorizes  the  cnlist- 
it  of  cookn  in  the  army  makes  no  limitation  as  to  the  race  to  which 
persons  so  enlisted  may  belong.  Held,  therefore,  that  there  was 
legal  objection  to  the  enlistment  as  oooko  of  Japanese  who  are  citi- 
of  tic  United  States.  Card  6751.  July,  1S99. 
BS.  By  the  act  of  March  2,  1899,  it  is  provided  "that  the  limits  of 
for  original  eidistments  in  the  army  shall  be  eighteen  and  thirty- 
yeans."     IleliJ,  that   the  fact  that  an  applicant  over  thirty-five 
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year??  of  age,  and  without  prior  service  as  an  enlisted  man,  had  servec 
tLS  an  officer  of  volunteers,  would  not  prevent  his  enlistment  from  being' 
an  ong'tnal  enlistment  within  the  meaning  of  the  statute.     Card  ^)U4, 
AnguMt,  18D0, 

1284.  There  is  no  statute  that  authorizes  even  the  President  to  accept 
into  or  retain  in  the  militarv  service  of  the  United  States  an  individual 
soldier  on  a  condition  that  he  shall  be  sent  to  this  or  that  part  of  the 
country  to  serve.  A  practice  of  entering  into  such  agreements  would 
soon  prove  impraetic^able  and  inconsistent  with  public  policy  and  the 
interests  of  the  service.     Card  6731,  July^  1899, 

EYIDEHCE. 

1285.  Courts-martial  should  in  general  of  course  follow — so  far  as 
apposite  to  military  cases — the  rules  of  evidence  observed  by  the  civil 
courts,  and  especially  the  courts  of  the  United  States,  in  criminal 
cases.*  They  are  not  bound,  however,  by  any  statute  in  this  particu- 
lar, and  it  is  thus  open  to  them,  in  the  interest  of  justice,  to  apply 
these  rules  with  more  indulgence  than  the  civil  courts; — to  allow,  for 
example,  more  latitude  in  the  introduction  of  testimony  and  in  the 
examination  and  cross-examination  of  witnesses  than  is  commonly  per- 
mitted by  the  latter  tribunals.  In  such  particulai-s,  as  persons  on  trial 
by  courts-martial  are  ordinarily  not  versed  in  legal  science  or  practice,a 
liberal  course  should  in  general  be  pursued,  and  an  over-technicality 
be  avoided.*  XXIX,  480,  December,  1869;  XXXI,  273,  March,  1871; 
XLII,  74,  December,  1878;  LV,  497,  March,  1888;  Card  8471,  June, 
1900, 

1286.  The  rules  of  evidence  should  be  applied  by  military  courts 
irrespective  of  the  i-ank  of  the  person  to  be  affected.  Thus  a  witness 
for  the  prosecution,  whatever  be  his  rank  or  office,  may  always  be  asked 
on  cross-examination,  whether  he  has  not  expressed  animosity  toward 
the  accused,  as  well  as  whether  he  has  not  on  a  previous  occasion  made 
a  statement  contradictory  to  or  materially  different  from  that  embi-aced 
in  his  testimony.  Such  (juestions  are  admissible  by  the  established hw 
of  evidence  and  imply  no  disrespect  to  the  witness,  nor  can  the  witness 
properly  decline  to  answer  them  on  the  ground  that  it  is  disrespectful 

»8ee3  (mviil.  Kv..§  476;  Ix^Unon  r.  Heath,  47  N.  Hamp.,  359;  People  r.  Via 
Allen,  55  N.  V«,rk.  ;«»;  2  Opins.  At.  Gen.,  343;  Grant  r.  Gould,  2  H.  Black.,  87;l 
McArtliur.  47;  MrNaghten,  180;  Hairourt,  76;  DeHart,  334;  O'Brien,  169;  G.  0.51, 
Miildle  Ih'pt.,  IWwS;  <  V.  (\  M.  0. 60,  Dept.  of  Texas,  1879;  do.  3,  52,  Dept  of  the  EaiE*, 
1880. 

HNmipan'  th«»  views  expressed  in  G.  C.  M.  O.  32,  War  Dept.,  1872;  do.  23,  Dept (< 
TexAH,  IH7;t;  dn.  iH).  Di'pt.  of  California,  1873.  See  also  Court-Martial  Manual  (1901), 
par.  2,  p.  42. 
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to  liitii  ihiiM  tti  iittfiiipt  t(i  (ii.siTpdit  hiui.'     XXX 11,  6+2.  May,l/:S72; 
XLI.  33,  (MnbtT.  1877. 

1287.  The  weight  of  evidence  does  not  depend  upon  the  numl»r  of 
ibe  witnesses.  A  single  witness,  whow  »tateiiients,  manner,  and 
upjtcnronce  on  the  sterid  (sec  §  1365,  /"W)  are  such  as  to  coninieud 
him  to  credit  and  contidern-e.  will  ttomctimeH  properly  outweigh  several 
le^H  acceptable  and  satiafactorv  witnesses.*  XXXV,  55,  DeaitJirT, 
lS7.i. 

1888.  Evidence  of  the  good  character,  record,  and  servire»  of  the 
mi  ii.-M>(l  iiK  An  oHicor  or  soldier  is  Admissible  in  all  military  oases 
without  distinction — in  cases  where  the  sentence  is  mandatory  as  well 
a;>  thiMe  where  it  in  dii^cretionary^iilwu  conviction.  For,  whei-e  such 
vndence  («nnot  avail  to  affect  the  measure  of  punishment,  tt  may  yet 
foriD  Ihe  basis  of  a  recommendation  by  the  members  of  the  court,  or 
induce  favorable  action  liv  the  iv\iewing  officer  whose  approval  is 
neresaary  to  the  execution  of  the  sentence.  XIX.  35.  Oeto//er.  1^6$; 
XXXVf.  ■««,  -iTl.  M'ly.  1S7'J.  Wheiv  such  evidence  is  introdm-ed, 
the  prosecution  may  offer  counter  testimony,  bnt  it  is  an  estalilishetl 
rule  of  evidence  that  the  pro.>4e<-iitioii  cannot  attack  the  character  of  the 
amwed  till  the  latter  has  introduced  evidence  to  sustain  it,  and  has 
Ihiw  put  it  in  issue.'    XXVIII,  r.li3.  May.  1869. 

1889.  L'pon  u  trial  where  the  offence  Is  drunkenness  or  drunken  con- 
duct charjjed  under  Article  (jy,  or  dninkenness  on  duty  charged  under 
.Article  38.  it  is  not  essential  to  contine  the  testimony  to  a  description  of 
ihe  rondnct  and  demeanor  of  the  accusei),  but  it  is  admissible  to  ask  a 
KttneKu  direcll}'  if  the  accused  "was  dnink."  or  for  a  witnet>K  to  state 
liuit  the  ao'used  "was  drunk,"  on  the  occasion  or  under  the  circum- 
!>Un(t^^  charged.  8uch  a  stutement  is  not  viewed  by  the  authorities  as 
of  (he  clasn  of  expressions  of  tiplnum  which  are  properly  ruled  out  on 
objiTtirMi  iinles-i  given  by  experts,  but  as  u  mere  statement  of  a  matter 
of  ohwrvation.  j>a1pable  to  persons  in  general,  and  so  proper  to  be  given 

'Swuiiltil'm  i-l  tlio  Juilife-AilvucaleOent^nil.  hh  mloutril  )iv  lliePt«Eid«nt,  in  Li.  C. 
M.  n.  fi6,  lliliin.  of  Anuv,  1»<7U;   vid  cuiiiimn-  nitiArke  >i|  revifwing  ulHcers,  in  G. 
0. 11.  iH-nt.  oK'dilomui.  IWiS;  G.  C.  M.  O.  31,  Dcpt.  of  Dakota,  I$<(9;  do.  8,  Fourth 
I.  IKm..  tMT. 

■Oiiujmn^  Ilu.lrilph  r.  Lani-,  67  Iml..  116;  McCruiu  r.  C>>rl»y.  15  Kww.,  117. 
"  niKtidnic  the  exam iiuit ion  »(  a  wiUM^«*,  it  In  b  trading  nf  lli<<  wiliiea^  anit 

..  hie,  ti>  Tv*'\  In  him  the  rhjirve  an<t  N|>eriflivIion  or  fptvlflcationB,  »\nw  he 
a  iiuiiruH*<l  »  Ii-  the  iiartinilam  iti  rvtmnl  in  which  he  is  to  luftify  and  wIiipJi 
■xiirrt«<il  1'>  vulwbuitinttr.     H<i  to  nwl  iir  aiaXv  to  Itim  in  fiilictmiii-  tln^  ciiiir)iv< 
rk  hhn  "wliat  h«  knows  nbowt  il,"  or  in  tenna  to  tb»t  effwt,  i«  hvjw  niul 
,  Hionahle.  u  rnriiumffiiiLcirrvlevitiil  anil  heaniay  Imllinuriy.     The h itiii.f*i  nlidiikl 

S\m  ai>k(^  to  rtalr  what  vim  muiI  and  done  on  tlio (Hi-adint,  Ar.  A  nitnnw 
I>fiJI*rly  «]■!  be  eunnine<l  on  BpoHfic  i^t«<rrogB(orl«l^  and  not  h«>  cailn)  ii|ion 
la  makv  a  n-neral  statetiient  in  amiwer  lo  a  nnnie  general  quMllori.  Compare  G.  0. 
13,DrM.«flb«-Mi>H>uri,  1M3;  tlo.  36  I'rf.,  lH6.1i  do.  :fn,  Dept.  of  Qdiforois.  IMS;  do. 
6T  Itrpt.  «( Ihe  South,  1»74:  O.C.M.0. 14,24,  Dept.of  OakoU,  1877. 
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by  any  witness  as  a  fact  in  his  knowledge.*     XXII,  635,  March^  1S(aTj 
XXIV,  70,  Ihvrmhri\  1876. 

1290.  A  statement  to  the  effect  that  a  person  was  intoxicated     not 
inadmissible  in  evidence  as  being  an  expression  of  an  opinion.    Whether 
a  person  i»<  drunk  or  sober  is  *^a  fact  patent  to  the  obsen^ation  of  all, 
requiring  no  scientific  knowledge/'*     LVI,  165,  May^  1888. 

1291.  Except  by  the  consent  of  the  opposite  party,  the  testimony 
contained  in  the  record  of  a  previous  trial  of  the  same  or  a  similar 
case  cannot  properly  be  received  in  evidence  on  a  trial  by  court  mar- 
tial; nor  can  the  record  of  a  l)oard  of  investigation  ordered  in  the 
same  case  be  so  admitted  without  such  consent.  In  all  cases  (other 
than  that  provided  for  by  the  121st  Article  of  War)  testimony  ffiven 
upon  a  previous  hearing,  if  desired  to  \)e  introduced  in  evidence  upon 
a  trial,  must  (unless  it  be  otherwise  specially  stipulated  between  the 
parties)  ])e  offered  de  Nom  and  as  original  matter.  XIX,  41,  Octoier^ 
180o;  XXVII,  318,  (M(J^r,  1808. 

1292.  Affidavits,  taken  ex  jKirte^  and  not  as  depositions  under  Art 
91,  are  in  no  case  admissible  as  evidence  on  a  trial  by  court-marti&l,  if 
objected  to.=*     VII,  113,  Ftbruary,  1801^. 

1293.  The  muster  rolls  on  file  in  the  War  Department  are  official 
records  and  copies  of  the  same,  duly  certified,  are  evidence  of  the 
facts  originally  entered  therein  and  not  compiled  from  other  sources- 
subject  of  course  to  \^  rebutted  by  proper  evidence  that  they  are  mis- 
taken or  incorrect.  Ill,  523,  August ^  1863.  So  though  such  rolls  are 
evidence  that  the  soldier  was  dulv  enlisted  or  mustered  into  the  serr- 
ice  and  is  therefore  dulv  held  as  a  soldier,  thev  mav  be  rebutted  in 
this  respect  by  proof  of  fraud  or  illegality  in  the  enlistment  or  muster 
(on  the  part  of  the  representative  of  the  United  States  or  otherwise), 
properly  invalidating  the  proceeding  and  entitling  the  soldier  to  a 
discharge.*     VIII,  488,  ^fay,  186^. 

»Pe<^I)le  r.  l':aj*t\v(XKl,  14  N.  York,  562;  Stacv  r.  Portland  Pub.  Co.,  68  Maine,  279; 
Sydleman  r.  lieikwith,  43  Conn.,  12;  State  v.  "Huxford,  47  Iowa,  16;  G.  O.  42,  Deiit 
of  the  Platte,  1871. 

*IjiWKon  on  Expert  and  Opinion  Evidence,  p.  473,  et  sea. 

^<iH»G.  C.  M.  <).  10,  lldqrs.  of  Armv.  1879;  G.  O.  21,  Dept.  of  the  MisBOuri,  IW 
do.  17,  Dept.  of  Arkansas,  186^';  do.  19,  Third  Mil.  Diet.,  1867;  da  49,  Dept  of 
Dakota.  1871. 

Ab  applie<l  to  military  oaK^s,  it  would  he  lietter  to  say,  in  lieu  of  the  expreai* 
*'if  objeete<l  to,"  "  unk*sH  expressly  consented  to  by  the' acinised  with  foil  knowtodf^ 
of  his  rights." 

^But  note  in  this  connection  the  rulinf^  of  the  Supreme  Court  of  MaflBftchusetti  i* 
the  case  of  Hanson  r.  S.  Scituate,  115  Mass.,  336,  that  an  official  certificate  from thi 
Adjutant  (TeneraPs  Oitice  to  the  effect  that  certain  facts  api>eared  of  record  in  tNt 
office  but  which  did  not  purport  to  be  a  transcript  from  tne  record  itself,  and  irti 
therefore  siin])lv  a  )>ersonal  statement,  was  not  competent  evidence  of  suchbcts. 

It  was  hel(l  liy  the  U.  S.  Sunrenie  Court  in  Evanston  r.  Gunn,  9  Otto,  660,  that  tin 
record,  made  by  a  member  of  the  U.  8.  Signal  Corps  of  the  state  of  the  weather  tal 
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Mioml  ordei>  issued  froru  the  War  Department  or  Head- 
ETf*  of  the  Army  may  ordinarily  he  proved  by  printed  o6Scial 
(tipit'H  ill  the  usuhI  form.  The  court  will  in  getienil  properly  take 
judicial  notice  of  the  printed  order  as  genuine  and  oori-ect.  A  court 
lUKftial,  however,  should  not,  in  genonil.  accept  in  evidence,  if  objected 
to.  u  printed  or  written  itpfcial  order,  whicli  has  not  l>een  made  public 
to  the  army,  without  some  proof  of  ita  genuineness  and  official  char- 
nctpr.'     XV.  21«,  Muy.  I860. 

1896.  In  view  of  the  embarraMtiment  which  twhA  generally  attend 
the  proof  Iwfore  h  court-martial  of  the  sending  or  receipt  of  tele- 
graphic meattageH  by  meanrt  of  a  i-esort,  by  arthju^na  (Jhcos  ffcum,  to  the 
originals  in  poswscasion  of  the  telegraph  company,'  adci»6d  that  the 
written  or  printed  copy,  furnished  by  the  comimny  and  received  by 
the  i>er»on  to  wlK)ni  it  is  addressed,  shoidd  in  general  be  admittt-d  in 
evidence  liy  a  court  martial  in  the  absence  of  circumstances  casting  a 
n-a»fjttable  (h>ubt  ujxin  its  genuineness  or  correctness.  But  where  it 
bi  neceiwBrj"  to  prove  that  a  telegram  which  was  not  received,  or  the 
rw.-eipt  of  which  is  denied  and  not  proven,  was  actually  duly  sent, 
the  operator  or  proper  oflicial  of  the  company,  or  other  person  cogni- 
iiant  of  the  fact  of  sending,  should  I«e  summoned  as  a  witne^.  V,  458, 
Dt^-^mher.  1863;  XIV,  259.  M<ir<:h.  1SG5. 

UtM.  A  court-martial  (by  «uhjnena  ifuvt*  tr-cum,  through  the  judge 
advocate)  may  suiiimon  a  telegraph  ojwrator  to  appear  before  it  and 
bring  with  him  a  certain  lelegiiiphic  di-Hpatch,  But  it  is  Innond  the 
power  i>f  such  court  to  rcquin-  such  witness  against  his  will  to  sur- 
render the  dispatch,  or  a  copy,  to  lie  used  in  evidence,  if  he  be  a 
civilian.     31,  U%  April.  !>i}<9.     (See  note  to  §  U3I.  ant,!.) 

1297.  The  fact  that  a  party  is  a  public  enemy  of  the  United  States 
or  hoM  engaged  in  giving  aid  lo  the  enemy  does  not  affect  the  compe- 
leocy  of  his  testimony  as  a  witness  tK'fore  a  court  martial.  AVhere 
teHtifring,  however,  in  time  of  war.  either  in  favor  of  a  person  in  the 
enemy's  scrifice  or  an  ally  of  or  sympathizer  with  the  enemy,  or  against 
a  Fedvral  officer  or  soldier,  his  stuti^nienb*  (like  those  of  an  atrcomplice) 
are  ordinarily  to  lie  received  with  caution  unles--^  corrol>orated.  IX, 
IM.  I7a.  Vmw,  /AW4;  X.  Zm,  Stptfjnlfer,  i*6"J;  XIU,  iW.  Xareh,  J^4; 


\  on  A  (vrtain  ilay,  ww  comtw(«iit  I'vitleiim  01 
Lire  of  tn  official  record  kept  tiy  ■  jiublii'  officer 

I  ii«io(  of  the  rominiMimi  iif  an  ttffmcr,  ag 


Ik*  dtrrcliDn  and  vf^Uic.ily  nf  thp  wind  v 
ttw  ta'is  [Ti"-.ni>.l.  ft-  l-ilnif  in  Hie  nat 
tntr-     '     ■■■— .     '   ■  -nihlicilutv. 

>  irirxiirh  nillH  mtv 

0.-  -■.■  f  10.MI,  nnU. 

ft  U.  (I.  IZI.  Ft«y,n.|  MiHUty  Dwtrirt,  1«67. 

'1-  '  vii-nt  «rihi-authnrityotther(iiir(s  tncnmjiel  t«l«fR«phmm- 

wni>v  to  i-rtpiiiiri'  otiitinal  privalp  t>^l«yTai[i(>  for  um  in  evidence  ia  m<Mt  full}'  trMUvd 
ui  aa  tmmy  b*  Hear]'  HItrhcork.  V*^.,  on  tlie  "InviolsUUty  nt  Trlnicnuns,"  pub- 
IUimI  In  Uwdaotbeni  Law  Beview  for  October,  1879. 
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XIV,  645,  June,  1S65;  XX,  86,  Oct^jber,  1866;  XXI,  54,  Navemie^ 
1865, 

1298.  Desertion  i«  not  a  felony  and  does  not  render  a  witness  ineom> 
petent  at  common  law  or  Ijefore  a  court  martial.  Nor  does  the  loss  o/ 
citizenship  upon  conviction  of  desertion,  under  Sees.  1996  and  W^, 
Rev.  Sts.,  have  such  effect;  the  competency  of  a  witness  not  depend- 
ing upon  citizenship.  A  pardon  of  a  person  thus  convicted  would  not 
therefore  add  to  his  competency.  But  where  it  was  proposed  to  intro- 
duce such  a  person  as  a  material  witness  for  the  prosecution  in  an 
important  case,  adiu'^d  that  it  would  })c  desirable  to  remit  the  unex- 
ecuted portion  of  his  sentence,  if  any.     LI,  254,  December^  1886, 

1299.  A  confession  is  competent  evidence  when  free  and  voluntary: 
othei'wise  where  made  through  the  influence  of  fear  or  hope  of  favor.* 
So  a  confession  that  he  had  deserted,  made  by  an  alleged  deserter  to  a 
police  officer,  who,  on  arresting  him,  assured  him  that  if  he  told  the 
truth  he  (the  officer)  would  give  him  an  opportunity'  to  escape  before 
being  delivered  up  to  the  military  authorities — /ield  clearly  not  admis- 
sible in  evidence  as  having  been  induced  by  promise  of  favor  on  the 
part  of  a  person  in  authority.     LV,  217,  Deeemher,  1887. 

1300.  The  testimony  of  an  accused  party  is  competent  only  when 
presented  as  authorized  ])y  the  act  of  Mch.  16,  1878,  c.  37,  W2.,  when 
the  party  himself  nque^ta  to  be  admitted  to  testif}'.  Such  testimony  ' 
is  not  excepted  from  the  ordinary  rules  governing  the  admissibility  of 
evidence,  nor  from  the  application  of  the  usual  tests  of  cross  examina- 
tion, rebuttal,  &c."  But  an  accused  so  testifying  cannot  be  compelled 
against  his  objection  to  criminate  himself.'    Card  1495,  July,  1895, 

1801.  It  is  in  general  competent,  on  trials  by  court  Partial,  for  the 
accused  to  put  in  evidence  any  facts  going  to  extenuate  the  offence 
and  reduce  the  punishment,  as  the  fact  that  he  has  been  held  in  arrest 

*  United  8tati»s  r.  IMinphrevs,  1  Cranch  C.  C,  74;  United  States  r.  Hunter,  »rf.f 
317;  Unite<l  States  r.  Charles,  2  IfL,  7t>;  United  States  r.  Pocklingtou,  id.,  293;  United 
States  V,  Nott,  1  McLean,  4W»;  Unite<l  States  r.  Cooper,  3  Qu.  L.  J.,  42. 

If  an  officer  were  to  admit  to  a  superior,  in  writing,  the  commission  of  a  railiUtfJ 
offence  and  pn^niise  not  to  repeat  the  same,  under  the  well-founded  hope  and  beOei 
that  a  chaiye  which  ha<l  l)een  preferred  against  him  therefor  would  l»e  withdiawOi 
the  admission  thus  made,  in  case  he  were  at^tuall y  brought  to  trial  upon  such  chai^ 
would  not  proiH»rly  l)e  receive<l  in  evidence,  against  his  objection.  Confeswons iiw 
by  private  s<>l(iien«  to  officers  or  non  commissioned  officers,  though  not  shown  to h»^ 
Ijeen  made  under  the  influence  of  pn^mise  or  threat,  should  yet,  in  view  of  themili* 
tary  relations  of  the  parties,  ])e  receive<l  with  caution.  See  G.  C.  M.  O.  3,  WarDept 
187(>;  G.  ().  54,  r)ei)t.  of  Dakota,  1867.     And  compare  Cad^r  r.  State,  44  Miae.,  332. 

Mere  silence  on  the  jmrt  of  an  accused,  when  questioned  as  to  his  suppoeeA 
offence,  is  not  to  ])e  treate<l  as  a  confession.     See  Campbell r.  State,  55  Ala.,  80. 

"See  G.  U.  M.  O.  8,  16,  Dept.  of  the  Platte,  1879;  do.  6j  n/.,  1880;  do.  34,  Dept  rf 
Texas,  1879.  And  compare  Wheelden  v.  Wilson,  44  Maine,  11;  Marx  r.  People,  <d 
Barb.,  618;  Fralich  r.  Peoi)le,  (io  ,V/.,  48;  People  r.  McGungill,  41  Cal.,  429;  Claikf. 
State,  r>0  In<l.,  514;  Fitzi)atrick  r.  U.  S.,  178  U.  S.,  304. 

•59  Albany  I^w  Journal,  510. 
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^Rieiil  uu  uimsu&l  period  beforo  trmi;  tbo  fuot  that  be  hem 
ftlresdy  been  subjected  (u  putibhmetit  or  spoi-ial  di.s<^'ipline  on  account 
uf  biM  otfenoe;  the  fact  tbat  bb  act  was  iu  a  mea^iure  sanctioned  by  tbo 
wt  or  practice  of  supi-rior  authority.  &*■.     XXVIII,  104,  Awjunt.lfiCfi. 

180ft.  Tbe  law  preHutnes  tbat  public  otUcer^  duly  perfomi  their  otHcial 
functiotiH,  and  this  presumption  continue.')  till  tbe  contran,'  is  shown. 
12.  ;;4i;.  A-"jn^t.  IHOO. 

1803.  Onicial  (^^mmuuications  l^etweeii  the  beads  of  the  depart- 
DieuUi  of  the  tiovenmient  und  tboir  aulnrdinut^  officers  are  privileged. 
Won*  it  otherwise  it  would  Ik-  impossible  for  such  superiors  to  admin- 
inter  effectually  the  public  affairs  with  which  they  are  entrustod.  68, 
»44.  Marrh,  i'i<92. 

1301.  Where  u  witness  for  Uie  prosecution  was  permitted  by  a  court- 
maniHl  to  temporarily  suspend  bis  testimony  and  leave  the  court- 
room for  the  purjiose  of  refreshing  bis  memor}'  as  to  certain  dales, 
Krlti  tbat  such  action  wa.-*  irregular  anti  tbe  further  testimony  of  the 
witneis.''  us  to  such  dat^^'s  inadmissible.  By  the  course  pursued  ttie 
court  mnd  accused  were  prevented  from  knoning  by  what  nn>uns  the 
memorj"  of  the  witne*w  had  Iven  R'fresbeil — wlietber.  for  instance,  it 
may  not  have  l>een  refreshed  by  oral  statement<i  of  some  person  or 
prrM>ns.     84.  a-S4.  M'ly,  1SS8. 

1306.  A  wife  in  not  a  competent  witness  to  prove  a  charge  of  failing 
mIo  sti(>port  ber,  for  which  her  husband  is  on  trial.     XLVII.  £21.  Sr-jt- 

Hi  1306.  Where  n  conviction  of  mpe  rested  mainly  on  tbe  testimony  of 
■Ujp  rictim.  n  child  of  eight  years  of  age,  h^Id  that  the  competency  of 
thr  witnesH  was  doubtful,  and  that  the  trial  should  have  been  sus- 
pended and  the  child  instructed.'     L.  37,  F'hraanj.  ISHG. 
HOT.  An  insaiu>  per^m  is  no  more  competent  as  a  witness  before  a 
nrt-martiftl  than  nt  common  law.     Testimony  admitted  of  a  person 
«rn  tn  be  insane  should  be  stricken  out  on  motion  made.     60.  270. 
vftAtT,  mi. 
klSOS.  I'pon  a  trial  of  a  cadet  of  tbe  Military  A(«dciuy,  the  court, 
linst  tbe  objection  of  the  accused,  required  another  cadet,  intro- 
I  a  witness  for  the  prosecution,  to  testify  us  to  facts  which 
lild  t«iut  to  eriminiite  him.     Jlehl  that  such  action  was  erroneous, 
B  not  answering  in  such  cases  )>eing  a  privilege  of  tbo  witness  only,' 
>  (wbt'tlior  or  not  objection   were  nuide)  could  refuse  to  testify, 
1  wbo,  if  tgnoraut  of  bis  rights,  should  be  instructed  therein  bv  the 
88.1W.  ./«n«.//-y.  JS90. 


MOnsenkiaf  on  KviUeni*.  {  367. 
'TIiAt  till!  Momuvd  («nnnl  takii  odvuiUgti  of  tlie  «j 
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1900.  Copies  of  records  of  courts  martial  authenticated  under  the  sea 
of  the  War  Department,  as  provided  by  Sec.  882,  Rev.  Stfi.,  are  admis. 
sible  in  evidence  *' equally  with  the  originals."    LIV,  77,  July^  IS^, 
Similarly  /tt^Id  with  resf>ect  to  such  "patents,  deeds  or  other  convej- 
ances  or  evidences  of  title,"  by  which  the  United  States  holds  lands, 
as  are  on  file  in  the  War  Department.     Cards  7W,  December,  189i; 
1577,  Juhj,  ISVo. 

1310.  The  enlistment  paper,  the  physical  examination  paper  and 
the?  outline  t^ard  are  original  writings  made  by  officers  in  the  per- 
foniiance  of  duty  and  competent  evidence  of  the  facts  recited  therein. 
Copies,  authenticated  under  the  seal  of  the  War  Department,  accord- 
injf  to  S<»c.  882,  Rev.  Sts.,  are  equally  admissible  with  the  originals.* 
61,  rilH,  Aiujuxt,  1S93. 

1811.  Muster-in  rolls  are  primary  evidence  of  the  dates  of  musterin 
M  mu«ter-out  rolls  are  of  the  dates  of  muster-out  It  is  not  the  pri- 
ffuiry  oliject  of  either  muster-and-pay  rolls  or  muster-out  rolls  to  fix 
i\u'.  dflti'  of  nuister-in.  They  cannot  therefore  be  used  to  impeach  the 
ffiiintiT-in  as  fixed  ])v  the  muster-in  roll.  Official  records  are  of  a  high 
i'Swutn  of  evidence  as  to  the  facts  which  are  recorded  in  them  pursuant 
Uf  iUi'  H[>e<'ial  objects  for  which  they  are  kept,  but  they  have  not  this 
M^i^lit  MH  evidence  with  reference  to  other  facts  incidentally  recorded 
\u  ihi'fn.*     Canl  W21,  Dtvemher,  190d. 

1312.  War  Department  Orders  of  May  15,  1894,  sec.  XV,  pan- 
^f'4\At  'l^  provides  that  ''official  copies  of  orders  and  other  papers  shall 
r#^  aiilhenticated  solely  by  an  impressed  seal  of  the  Bureau  issuing  the 
i:^%%%^\  /.  y.,  'Adjutant-Generars  Office,  Official  Copy.'"  This  provi- 
<i/^ri  Htt*^  int4»nded  and  should  })e  construed  to  apply  to  copies  of  papers 
%H  \h*  iiM'd  in  the  administrative  business  of  the  War  Department  and 
h^A  ttt  I'viderice  })efore  courts,  either  civil  or  military.  Copies  so 
»of>iirriti<'al4*d  would  not  be  admissible  as  evidence  in  civil  courts. 
'I)»#^>  would  have  to  be  authenticated  as  required  by  Sec.  882,  Rev. 
^*t.  Ill  Miine  cases  copies  of  papers  for  use  as  evidence  before  courts- 
ihi^r\\^\  huv4'  been  authenticated  in  the  manner  specified  in  Sec.  882, 
Mit.  \h  flie  majority  of  cases  they  have  been  authenticated  by  the 
//Wi/  \h%\  ctunip  of  the  bureau  in  the  manner  stated  above.  In  the  absence 
h\  oryji-riioii,  copies  so  authenticated  by  the  bureau  stamp  would  be 
\^.^h\\s  fidrniMHi)>le  }>efore  courts  martial;  and  as  courts  martial  are  nOt 
litmutS  to  follow  strictly  the  rules  of  evidence  observed  by  the  civil 
fj^ffU:  the  S<'<retary  of  War  could  legally  provide  by  regulation  that 

'n,4hi.i^n'  KvttiiHton  V.  Gunn,  99  U.  S.,  660;  Sandy  White  r.  U.  S.,  164  U.  a, !(», 
'f,ff*MUut  Kv.,  1«  Kd.,  vol.  1,  §§  491,  493.    Am.  &  Eng.  Ency.  of  Law,  l«t  Ed.. 
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B  court  umrtiiil  triiils 


!i  copies 


would  be  adniWihlc  notwithataud- 


lag  thi-  c.l»jo.-tioii  of  llu-  iK<iis<Ki. '     Ciird  8471,  June,  1900. 

1813.  The  Morning  Iteport  Book  is  an  original  writing.  To  prop- 
erly lulmit  pxlnk'ts  in  evideni-p,  the  IxKtk  should  I>e  first  idoiitififd  by 
itie  propt'P  custodiiin,  and  the  extracts  then  not  merely  read  to  (he 
<oiirl  hy  the  witno&w,  but  eopied  and  the  copies,  properly  verified, 
ntlachcit »»  exhibits  to  tlio  rcc-ord  of  the  court.     61,  ^18,  Aiujwf,  1S03. 

1314.  A  dewriptive  list  is  but  secondary  evidence  and  not  admissible 
to  prove  the  factu  recited  therein.  It  is*  not  a  record  of  ori^nal  entries, 
made  by  an  officer  under  a  duty  imposed  upon  him  Viy  law  or  the  cus- 
tom of  the  (ter\Me(',  but  is  simply  a  compilation  of  fact«  taken  from 
other  records.     81,  21S,  Ai'(fust.  1.S9;}. 

1316.  C!opien  of  pay  accounts  (chatted  to  have  been  duplicated)  are 
adojissible  In  evidence  where  the  accused  has  by  his  own  act  placed 
the  ori^inaU  beyond  the  reach  of  process,  and  fails  to  produce  them 
in  court  on  proper  inrticc.  XLVII,  26S,  Auijioit,  IflS-i.  Similarly 
fiflJ,  where  the  originals  were  in  the  hands  of  a  person  who  had  left 
the  I'nited  State's  so  that  they  could  not  be  reachetl,  on  notice  to  the 
■opU»cd  to  produce  them  or  otherwise,      LVI,  <KH,  S^jitemhrr,  ISSH. 

1316.  To  the  aditiirtsion  in  evidence  of  a  letter  writti>n  and  signwl  by 
the  accused  (of  which  the  introduction  is  contested),  proof  of  his 
luindwriting  is  niTcsaary.  61,  2\\  A-yiit,  1K9.3.  Endcnce  of  hand- 
writing by  comiurison  is  not  aduiiisi^ible  iit  common  law  except  where 
the  Hlnndnrd  of  i-oniparison  is  an  aiknowledged  or  proved  genuine 
writing  already  in  evidence  in  the  case.  A  writing  not  in  evidence 
^d  Hiniply  offered  to  be  used  as  a  standard  h  not  admissible.     XLIX, 

BU17.  At  the  trial,  in  1S1(4,  of  an  othcer  charged  with  a  disorder  and 
brc«ch  of  discipline  which  involved  the  killing  by  him  of  another  otfi- 
cer,  there  was  offered  in  evidence,  on  the  ]wrt  of  the  accujsed.  to  exhibit 
the  character  and  dixpoi^Ition  of  the  officer  killwl,  a  copy  of  a  general 
ranrt-inartial  order  of  1S72,  setting  forth  certain  charges  alleging  dis- 
botwvl  and  unbi>coming  conduct,  U]>oii  which  the  latter  officer  was  then 
tried  and  convicted,  and  the  findings  of  the  court  thereon.  Jlchi  that 
■iM'fa  cridence  was  wholly  inadmissible  for  the  purjxtse  desired.  M, 
S"",  Jtrnf,  189^. 

'  In  acrardance  n-ith  Uuwi  views,  thx  following  r(<gtil«tion  by  the  Secretary  of  Wkt 
■aviMMiabad  in  ti.  O.  Ul,  A.  d.  0.,  IWKI:  "Cupioa  of  any  rvconlB  or  pspera  In  the 
War  Dp|MVUDBnt  nr  any  of  ite  burvaiui.  if  authenlfoited  by  the  iiupnwied  etanin  of 
tbe  Iiwrcan  or  DfUcw  lutvingciurtndvdf  thcori^nala(c.a.,  'Adjutant  Genenl's  Umi-e, 
OScU  Oopy'J,  niay  1*  wliniUM  in  eviclencM  njually  with  the  originala  tlwtwif 

t«  anv  court  niarlUil,  i-uun  ul  inquiry,  or  in  any  adniiuiMrativp  matter  nnilcr  the 
[kpfMrtment."    t>««  Court-Mar.  Manual  (ISOlj,  p.  42,  note  3. 
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EXAMIVATIOV. 

1318.  Held  that  assistant  surgeons  of  the  rank  of  lieutenant  wen 
subject  to  examination  under  the  act  of  October  1,1890,  c.  1241,  **tc 
provide  for  the  examination  of  certain  officers  of  the  army  and  t€ 
regulate  promotion  therein."*     44,  374,  December^  1890, 

1819.  Ileld  that  Sees.  1200  and  1208,  Rev.  Sts.,  relating  to  the  exami- 
nation of  officers  of  the  engineer  and  ordnance  corps,  were  not  repealed 
by  the  act  of  October  1,  1890,  c.  1241,  but  remained  fully  in  force.' 
44,  8S,  Xot^emht')\  ISOO, 

1820.  Whore  an  officer  was  sentenced  "to  retain  his  number  on  tk^ 
lineal  list  of  second  lieutenants  of  infantry  for  three  years,'"*  A^tb^i 
the  sentence,  while  operative,  rendered  him  ineligible  for  promotion 
under  the  act  of  Octo}>er  1,  1890,  and  that  his  promotion  pending  the 
execution  of  the  sentence  would  operate  as  a  pardon.     47,  293,  ifiry, 
1801, 

1321.  An  enlisted  man  who  has  failed  to  pass  a  departmental  board 
convened  under  G.  O.  79,  A.  G.  O.,  1892,  is  not  eligible  for  thefinil 
competitive  examination  authorized  by  the  same  order.  Card  3422, 
July,  1S96, 

1822.  IL'Jd  that  the  construction  given  by  General  Orders  128, 
A.  G.  O.,  1890,  to  the  act  of  October  1,  1890,  was  correct.  Card 
3670,  Xoveinljur,  1897. 

1328.  After  the  Secretary  of  War  has  approved  the  findings  of  aa 
examining  ]x)ard  and  his  action  thereon  has  been  conmiunicated  to  the 
party  examined,  it  is  no  longer  revocable.     Card  6671,  June^  1899, 

EXTEADITIOV. 

1324.  By  Art.  II  of  the  extradition  treaty  with  Mexico  of  Dec,  11, 
1861,  it  is  stipulated  that:  '*In  the  case  of  crimes  committed  in  tlie 
frontier  States  or  Territories  of  the  two  contracting  parties,  requisi- 
tions may  be  made  through  their  respective  diplomatic  agents,  or 
through  the  chief  civil  authority  of  said  States  or  Territories,  or  through 
such  chief  civil  or  judicial  authority  of  the  districts  or  counties  bo^ 
dering  on  the  frontier  as  may  for  this  purpose  be  duly  authorized  bf 
the  said  chief  civil  authority  of  the  said  frontier  States  or  Territories, 
or  when,  from  aii\'  cause,  the  civil  authority  of  such  State  or  Territory 
shall  be  suspended,  through  the  chief  military  officer  in  conmiandof 
such  State  or  Territory.''  So  where  a  United  States  soldier  charged 
with  having  committed  a  crime  against  the  laws  of  Me^co  was  held 
in   military  custody  within   the   State  of  Texas,  adtnsed^  that  as  % 

»See  act  of  July  27,  1892  (27  State.,  276). 
«See  G.  O.  128  of  1890,  par.  Vlll. 
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rW]iiisUion  bv  the  Mcxk-nti  (^^overrmient  directly  upon  the  militjii-y 
coiiiiiiunilor  ill  Tpxas  woiilit  not  l>c  Huthorized,  such  I'oiuiuaiider  would 
not  lx>  justilicd  in  taking  action  upon  an  application  for  such  suri-ender, 
und  that  any  application  inndc  throujih  him  would  properly  be  tnins- 
niiltM  to  tho  Secretary  of  War  to  be  referred  to  the  State  Depart- 
ni.>nt.      XXXVIII,  Uti,  July.  1S7IS. 

13S9.  The  cxtniditiou  treaty  between  the  United  States  and  Mexico 
provides  that  ■"  when  from  any  cause  the  civil  authority  "  of  a  frontier 
State,  &c..  of  either  nation  "tshull  be  suspended."  the  requisition  Hhall 
be  made  "through  the  chief  iiiilitary  officer  in  command  of  MUch 
State,"  &c,  A  criminal  having  escaped  into  Mexico  from  Texas  at  a 
time  when  the  civil  authority  of  that  State  wa^  suspended  as  a  result 
of  the  civil  war.  a  re«[ui;^ition  for  him  was  issued  not  by  the  officer 
commandio^  in  the  State  but  by  a  subordinate  of  inferior  rank.  Held 
th*t  an  such  action  was  clearly  unauthorized,  the  Mexican  ^veriuiient 
ms  justilied  in  refusing  to  comply  with  the  requisition,  and  that  a  new 
tme  should  accordingly  be  made  by  the  proper  commander.  XXIX, 
4.  ./««f,  IStl'J. 

1356.  Fuijitivps  from  justice  are  not  surrendered  by  one  government 
to  another  under  extradition  treaties,  except  on  account  of  offences 
coiumittecl  within  the  jurisdiction  of  the  t^vernmcnt  demanding  their 
pxtradition.  So  where  a  I'.  S.  soldier  deserted  and  went  to  Canada 
and  there  forgi>d  a  check  on  the  Assistant  Treasurer,  New  York,  which 
wa»  paid.  h»'ltl  that  he  could  not  be  extradited  for  the  forgery  thus 
i-ommitted  outride  tbo  jurisdiction  of  the  United  States.     53,  446, 

ifay.  inm. 

1357.  A  iwldier  of  the  United  States  who  has  deserted  to  a  place 
under  the  jurisdiction  of  Great  Britain  cannot  be  extradited  on  ai^count 
of  a  military'  olTonce;  such  offences  not  being  provided  for  in  the  extm- 
ilition  treaties  between  that  country  and  the  United  States.     63,  446, 

13tS.  The  arrest  and  delivery  of  a  toldier  serving  in  the  Philippine 
IslaiHit  or  Cuba  to  the  authorities  of  one  of  the  I'nited  States  is  not. 
during  Uie  military  iKi-uintncy  of  such  places  by  the  United  States,  a 
matter  of  international  extradition.  If  a  soldier  so  serving  has  been 
indicted  in  one  of  the  States,  the  War  Department  may  legally  direct 
bi*  Mirrender  to  such  civil  officer  as  may  be  sent,  supplied  with  the 
>cr  papers,  to  receive  him.     Cards  59.55.  6055.  March,  1899. 


EXTBA  DTTTY  PAT. 


.  The  act  of  July  13.  l.siit;.  c.  i7ti,  .,.  7  (now  Sec.  12S7,  Rev. 
SIji.)  autlioHise*  the  payment  to  soldiers  "working  as  artiticers'^of 
thirty-five  cenLi  "per  day,"  in  addition  to  their  regular  pay.     The 
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''da}',"  in  a  legal  sense,  consists  of  twenty -four  hours,  and  it  is  not 
practicable  to  make  two  working  days  out  of  this  period  of  time,  so  as 
to  justify  a  double  payment  under  the  act.  So  held  that  a  soldier,  who 
did  extra  duty  as  an  artificer  at  the  U.  S.  Military  Academy  bothnight 
and  day,  was  not  entitled  to  a  double  compensation  therefor.*  XXVI, 
276,  Decemher,  1S67. 

1330.  Held  that  enlisted  men  of  the  Signal  Service,  while  employed 
in  constructing  and  working  telegraph  lines,  and  in  observing  and 
reporting  storms  and  making  reports  for  the  benefit  of  agricultuie 
and  commerce  might  properh'  be  classed  as  ** artificers^  within  the 
meaning  of  the  act  of  1866,  and  paid  accordingly.*  XXXVIII,  184, 
July^  1S76. 

1331.  IMd  that  enlisted  men  detailed  as  "packers"  or  "chief  pack- 
ers" could  scarcely  l)e  regarded  as  entitled  to  the  extra  allowance  of 
thirty  five  cents  per  day  as  "artificers,"  but  might  legally  be  paid  the 
allowance  of  twenty  cents  per  day  as  "laborers,"  in  addition  to  their 
regular  pay  as  soldiers.     XXXVI,  530,  Jime^  1875. 

1332.  In  view  of  the  interpretation  by  successive  Attorneys  General,' 
of  the  term  "other  constant  labor,"  employed  in  the  act  of  March 2, 
1819  (the  original  of  the  provision  of  July  13,  1866),  as  including 
clerical  service,  and  of  the  continued  practice  of  the  Government  in 
accord  with  such  interpretation,  held  that  enlisted  men  detailed  as 
clerks  might  properly  be  regarded  as  entitled,  for  constant  labor  as  such 
"of  not  less  than  ten  days'  duration,"  to  the  extra  duty  pay  of  twenty 
cn\Ujhr  dt\^)K  XXXVII,  297,  January,  1S76.  But  held,  in  viewof 
the  positive  prohibition  of  Sec.  1765,  Rev.  Sts.,  that  a  soldier  could 
not  legally  be  allowed  any  additional  compensation  for  such  service 
further  or  other  than  such  laborer's  pay;  and  this  although  at  the  time 
of  acting  as  clerk  he  was  on  leave  of  absence.    XLII,  564,  March^  18S0* 

1333.  Jftld  that  an  arsenal  was  a  ]>o»t  within  the  meaning  of  Sec 
1231,  Rev.  Sts.,  relating  to  the  establishing  of  schools  at  posts,  Ac, 
and  that  an  enlisted  man  detailed  as  a  school  teacher  at  ah  arsenal  irai 
therefore  entitled  to  the  extra  duty  pay  specified  in  the  act  of  Maich 
3,  1885,  amending  Sec.  1287,  Rev.  Sts.     LV,  30,  Septetaher,  1886. 

1334.  The  provision  as  to  extra  duty  pay  of  Sec.  1287,  Rev.  St^ 
is  evidently  intended  to  cover  only  such  labor  as  may  legitimately  bl 
performed  in  the  military  service  by  soldiers  as  such.  So  held  tint 
an  enlisted  man  could  not  legally  be  paid  extra  duty  pay  for  servioel 

>But  eee  now  A.  R.  171  (189  of  1901). 

'  Under  the  subsequent  act,  however,  of  Jane  20,  1878,  repoflinff  in  the  BeueUiy 
of  War  a  special  discretion  on  the  subject,  the  right  to  the  extrardaty  pay  has  befl 
restricted  to  a  certain  portion  of  this  clasB  of  soldiers.  See  G.  0. 54,  Hdfqn.  of  AitB$ 
1878.    See  also  the  Army  Regulations  and  the  annual  army  appropriatioa  acta. 

*  2  Opins.  At.  Gen.,  706;  3  id.,  116;  4  id.,  325.    And  see  «Lx)  10  id.,  472. 
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iToposed  to  be  rendered  as  a  telegraph  operator  to  a  private  telegraph 
c^^ompany ,  the  same  being  an  employment  for  which  he  could  not  legally 
Im  detached  from  his  legitimate  duties  as  a  soldier.  LI,  281,  Decein- 
^er,  1886. 

1335.  The  act  of  June  20,  1890,  provides  for  the  muster-out  of  the 
men  of  the  Artillerj^  Detachment  at  West  Point  and  their  immediate 
r«-enlistment  as  **Army  Sen'ice  men  in  the  Quartermaster  Depart- 
ment." Held  that  this  specific  provision  confined  this  particular 
detachment  to  the  former  artillerymen,  but  that  it  did  not  preclude 
Ihe  detail,  under  the  general  power  of  detail  and  assignment,  of  other 
enlisted  men  of  the  army  for  duty  under  the  quartermaster  at  West 
Point,  and  that  such  men,  when  so  detailed,  would  be  entitled  to  the 

usual  extra-duty  pay  allowed  by  law  and  regulations.    66, 327,  Govern- 

ler,1892. 

1336.  The  extra-duty  pay  is  payable  only  for  "constant  labor  for  a 
period  of  not  less  than  ten  days."  Thus  held  thai  a  non-commissioned 
officer  who  acted,  during  a  single  day,  as  auctioneer  at  a  sale  of  con- 
demned quartermaster  stores  was  not  legalU'  entitled  to  the  payment 
of  a  ten  per  cent  commission  on  the  proceeds  of  the  sale  or  to  any 
other  compensation  whatever,*  and  that  the  post  quartermaster,  in 
paying  him  the  said  commission,  was  chargeable  with  a  misapplica- 
tion of  public  funds.     60,  303,  July,  189S;  62,  95,  October,  1893. 

1337.  The  Army  Appropriation  Act  for  the  fiscal  year  ending  June 
30, 1896,  provided  for  extra  duty  pay  to  enlisted  men  in  the  Subsist- 
ence and  Quartermaster  Departments,  but  made  no  provision  for  pay- 
ment to  enlisted  men  detailed  on  extra  duty  outside  of  those  departments; 
Sdd,  therefore,  that  there  was  no  appropriation  from  which  an  enlisted 
man  detailed  on  extra  duty  as  messenger  and  typewriter  at  the  United 
States  Infantry  and  Cavalry  School,  Fort  Leavenworth,  Kansas,  could 
be  paid.     Card  2036,  Febrmi^,  1896. 

1338.  The  Army  Appropriation  Act  of  1885-6  (23  Stats.,  359),  pro- 
vided that  thereafter  extra  duty  pay  of  enlisted  men  on  extra  duty 
at  constant  labor  of  not  less  than  ten  days  would  "  be  paid  at  the  rate 
of  fifty  cents  per  day  for  mechanics,  ailisaus,  school  teachers  and 
clerks,  at  army,  division  and  department  headquarters,  and  thirty  five 
cents  per  day  for  other  clerks,  teamsters,  laborers  and  other  enlisted 
men  on  extra  duty."    Ifeld  that  this  would  authorize  the  payment  of 
extra  duty  pay  to  enlisted  men  detailed  as  clerks  at  post  and  regi- 
mental headquarters  whenever  there  is  money  available  for  such  pay- 
ment; but  remarked  that  the  current  army  appropriation  act  contained 

'Thi«  view  waa  concurred  in  by  the  Second  Comptroller  (jf  the  Treanurv,  in  a 
d»cimoa  published  in  Circ.  No.  3,  A.G.  O.,  1894,  overruling  prior  deiMsion  of  Mav  22, 
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no  appropriation  from  which  the  payment  could  be  made.     Card  376 
January^  1S98, 

1339.  Sec.  0  of  the  act  of  April  26,  1898,  *'For  the  Ijetter  organia 
tion  of  the  line  of  the  anny/'  in  providing  that  in  war  time  no  add 
tional  increased  compensation  (/.  e". ,  additional  to  the  twenty  per  eentui 
increase)  shall  be  allowed  to  soldiers  performing  what  is  known  a 
extra  or  special  duty,  applies  to  increased  compensation  made  directli 
from  appropriations  for  the  support  of  the  ami}'  and  not  to  payment 
made  from  the  company,  bakery  or  post  exchange  funds.  Cards  441-^ 
4539,  4540,  544:>,  June  to  Dt^ctmher,  1898;  5661,  January,  1899. 

1340.  The  aniiy  regulation  providing  for  the  payment  from  the  com- 
pany fund  of  the  extra  compensation  of  twenty-five  cents  per  day  to 
enlisted  men  who  are  cooks  has  reference  to  ordinary  enlisted  men 
and  does  not  apply  to  jx^rsons  enlisted  under  the  act  of  July  7, 1898, 
as  cooks  with  the  rank  and  pay  of  corporals.^    Card  4762,  Au^usU  1S98. 

1341.  War  between  the  Ignited  States  and  Spain  as  declared  by  act 
of  Congress  approved  April  22, 1898,  existed  when  the  act  of  April  26, 
1898,  was  passed.  ILfld^  therefore,  that  enlisted  men  in  all  deptrt- 
ments  of  the  army  ceased  to  be  entitled  to  extra  duty  pay  upon  the 
date  of  the  approval  of  the  last  named  act.  Cards  4089,  4135,  4143, 
4144,  Jfay,  1898;  4256,  June,  1898. 

1342.  The  deficiency  appropriation  act  of  May  4,  1898,  covering  » 
period  to  Januarj'  1,  1899,  appropriated  a  named  sum  for  "extra  pay 
to  soldiers  employed  on  extra  dut>"  under  the  direction  of  the  Quar- 
termaster's Department.''  Held  that  this  appropriation  was  subject  to 
the  prohibition  contained  in  the  act  of  April  26, 1898;  and  that  unless 
there  was  a  time  of  peace  Ijefore  January  1, 1899,  it  should  be  allowed 
to  lapse.     Card  408J^  Jfay,  1898. 

1343.  /If  Id  that  as  long  as  the  20  per  centum  increase  of  pay  ivn 
paid  to  enlisted  men  under  the  act  of  April  26,  1898,  the  pa3'meDt<il 
extra  duty  pay  was  prohibited.  Cards  6322,  6340,  6411,  April  and 
3fay,  1899. 

1344.  J  Lid  that  under  the  Aimy  Appropriation  Act  approved  Mif 
26, 1900,  all  enlisted  men  of  the  regular  or  volunteer  army  not  servinf 
in  Porto  Kico,  Culm,  the  Philippine  Islands,  Hawaii,  and  the  Terri- 
tory of  Alaska,  could  lie  paid  extra  duty  pay  from  May  26,  1900,  ia 
accordance  with  the  usual  regulations  and  appropriation  laws  govenh 
ing  such  payments.     Card  6822,  June,  1900. 

1345.  IMd.  in  view  of  the  provisions  of  Circular  22,  A.  G.  O.,  1898i 
A.  R.  960,  and  sec.  G  of  the  act  of  April  26,  1898,  that  an  enlisted 
man  could  not  receive  extra  compensation  for  services  as  reporter  d 
a  court-martial.     Card  7334,  Stwemher,  1899. 

^The  pay  of  (>(K)kia  wiIiHtinl  wince  the  act  of  March  2,  1899,  is  that  of  seiigeaiilii 
infantrv. 


FIWAI.   BTATFMEST.  Onv 

EXTRA  PAT— OP  V0LT7NTEEEB. 

il846-  Under  tho  tw-t  of  March  3.  IStiS.  t-.  81.  s. 4.  liy  whiih  '-offiwrs 
Ivolunteprs"  in  romiiiisHioit  ut  its  dnU.'  and  continuing  in  nervicw  to 
ttc  end  rif  the  rivil  war  were  prauted  three  mouths'  extra  pay,'  /n'/d 
that  a  certain  volunteer  officer  duly  mustered  out  at  the  end  (if  the  war 
WM»  t^ntitled  to  tlii^  extra  allowance,  although  when  mustered  out  he 
v!zs  under  a  acnt«ace  of  forfeiture  of  pay  for  three  nionths;  this  sen- 
iciice  having  been  evidently  intended  to  affect  his  ordinary  pay  and 
not  tho  gratuity  acconled  hy  the  iiet.  XXV.  M5,  J/fiy,  Jfl6S.  Rut 
/./i/  that  an  officer  of  volunteers  nnist«red  out,  not  hy  reason  of  the 
cpMHtion  of  lio«lilities  at  the  end  of  the  war  Imt  for  the  purpoi^e  of 
raabting  him  to  aecept  a  eotnmutsion  in  the  regular  army,  was  not 
eatiUed  to  tho  extra  pay.'  XXI,  Sua,  Juiif,  ISGG.  And  held  that  a 
rnt'dical  storekeeper,  appointed  under  the  act  of  May  20,  1IM>^,  and 
mnstcfrd  out  at  tJi«  end  of  the  war,  w»»  not  entitled  to  the  said  extra 
pay,  he  having  IxH-n  not  an  oftiwrof  volunteers,  but,  though  hin  tenure 
of  office  was  limits  to  the  period  of  the  war,  au  officer  of  the  regular 
anuy.     XXLXIV,  45il,  S.-j'l.-rnh,r.  l!i73. 
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1347.  In  a  case  where  tho  legality  of  making  payment  on  certain 
trao^fcrrcd  tinul xtatement'^  wiiii(|ue!itionedon  tliegrmmd  of  tho  alleged 
fraudulent  enlistment  of  the  soldier,  rrmarivd  that  tho  practice  of 
tllowing  tho  final  .'^tatt'iiicntM  of  a  soldier  to  be  cashed  by  n  noncom- 
iiiiM)innf<d  officer  or  other  soldier,  by  whom  tlicy  are  then  presented 
for  payiueut,  re.sulting.  where,  an  in  this  ease,  the  payment  is  ques- 
tioned, in  placing  enliiilcd  men  in  the  attitude  of  contesting  money 
daimjt  with  the  I'nited  Stjitet^,  wa^  unniililary  and  impolitic  and  abould 
■  ||ediMi>nrinue<l.     50,  447.  Ih-ccmh^r.  ISM.  ' 

R   tS48.  Where  a  company  commander  eertilied  in  the  usual  form  to 

'ne  corm^tnew!  of  the  linal  stalemeut  of  u  (soldier  of  his  com|>any,  in 

wbii'b  statement  such  soldier  was  erroneously  given  credit  for  an 

uuiunt  of  detuine<l  pay  not  actually  due  hiin,  nnd  upon  which  he  was 

'F'jr  the  Uidrt  ntktubw  nviTriiii^  cxith  par  tipt.n  muflUr  out  of  botli  oSlfvrs  and 
tn&itHi  mm  of  U.  S.  Voluniccrv.  set-  set  of  January  12,  11(99  (3(1  SUia.,  ;M),  uui 
Ahdt  Apfavpriatlwi  Ai-ts.  Hi>i>n>vi-J  March  3. 1809,  tad  May  26, 1900. 

■  Cbaipar*  railed  Slabs  >'.  Merrill,  9  Wallace,  Ui. 
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thereupon  paid  such  amount  by  the  jmymaster,  Md^  in  view  of  par. 
736,  A.  R.  (1S89),  that  the  company  conmiander  wai*  accountable  for  the 
amount  thus  wrongfully  paid  and  lost  to  the  United  States.'    50,358, 

1349.  Where  the  company  commander  who  certified  to  the  final 
statements  of  a  soldier  of  his  company  neglected  to  have  debited  against 
his  account  therein  an  amount  of  thirtv  dollars  due  bv  the  soldier  as 
the  purchase  money  of  his  dis(*harge,  so  that  this  amount  was  not  in 
fact  collected  from  the  soldier,  held  that  the  officer  was  chargeable 
with  the  amount  thus  lost  by  his  neglect.     66,  375,  July^  1S9J^ 

1360.  Where  a  discharged  volunteer  soldier  made  out  fraudulent  final 
statements  and  presented  the  same  to  a  paj'inaster  for  pa^^ment,  adtUd 
that  the  matter  be  referred  to  the  Department  of  Justice,  that  the  man 
might  be  proceeded  against  under  Sec.  5438,  Rev.  Sts.  Card  7^ 
N(^ve7nher^  JS99. 

1361.  Where  a  discharged  soldier  regularly  assigned  his  final  state- 
ments which  upon  presentment  for  pa^^ment  were  found  to  call  for 
moi*e  than  was  in  fact  due,  /teld  that  the  difference  between  the 
amount  paid  and  the  amount  erroneously  called  for  on  the  final  state- 
ment could  be  made  the  su))ject  of  a  claim  against  the  discharged  sol- 
dier, the  assignor,  but  not  against  the  United  States.  The  man  having 
reenlisted,  it  was  further  held  that  a  stoppage  against  his  pay  to  satisfy 
the  claim  alwve  referred  to  would  l>e  a  stoppage  to  satisfy  a  private 
claim  and  therefore  not  authorized.     Card  8355,  June^  1900. 

FIHBIHO. 

1362.  The  finding  of  the  court  should  l>e  governed  by  the  evidenoai 
considered  in  connection  with  the  plea.  Where  no  evidence  is  intw 
duced,  the  general  rule  is  that  the  finding  should  conform  to  the  pte 
XXX VII,  409,  Marc/i,  J 876;  XXXVIII,  188,  July,  1876.  But  when 
an  accused  pleads  guilty  to  the  specification  and  not  guilty  to  Ihl 
charge,  the  question  submitted  to  the  court  is  whether  the  facts  alkg<j 
in  the  specification  sustain  the  charge  as  a  matter  of  law,  and  in  sad 
a  case  the  court  may  find  guilty  of  both  charge  and  specification.  • 
471,  Oct(if>ti\  1891.  ^ 

1353.  The  finding  on  the  charge  should  be  supported  by  the  finfilj 
on  the  specification  (or  specifications),  and  the  two  findings  should  I 
consistent  with  each  other.  A  finding  of  guilty  on  the  charge  nvil 
be  quite  inconsistent  with  a  finding  of  not  guilty,  or  guilty  widMl 

iNote  that  A.  K.  a54  of  1895  (736  of  1901),  contains  the  provision  (not  in  JLB 
of  1889)  that  "the  diHl)iir8ing  officer  cannot  protect  himsell  in  an  erroneoos  payi 
ma<le  without  due  c^re  by  chaining  lack  oi  care  against  the  officer  who  gwi 

certificate.'* 
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^HnU'hiii^  criminality,  on  the  specifii-Ktioii.  S<^i.  ii  tinilin^  of  guilty 
apon  a  well  plt^adiMl  spi'pificatioii,  appoi^itc  to  the  charge,  foUowod  by 
k  finding  of  not  guiltj'  eitbi-r  of  tho  offence  ebarged  or  sonic  lesser 
offence  inrluded  in  it  (see  g  135'.'.  yww/),  would  be  an  incongruous  ver- 
dict. r\*.  275.  Oi-tiifnr,  ISG.i.  No  ninttor  how  many  .spooifirfttions 
there  may  be,  it  roquiros  a  finding  of  guilty  or  not  guilty  on  but  one 
spei- ill  cation  (ap|K)site  to  tbo  ciiargo)  to  support  a  ttimilar  tiuding  upon 
Ilic  charge.     IX,  JW,  May,  J.S6% 

1364.  There  i^hould  be  a  ctepai'ate  and  independent  finding  upon  eacb 
cbarge  and  t^pccificntion,  and  each  separate  finding  ttbould  cover  the 
charge  or  Hpecitication  as  to  which  it  is  made;  so  that  if  any  charge  or 
■pC'ification  is  deemed  by  the  court  to  l>e  proved  only  in  part,  the 
finding  shall  nhow  specifically  what  is  found  to  Im>  proved  and  what 
not-     V.  3flti.  J-V>ruary,  m!'>.-  XVI,  73.  Ajtri/,  Win. 

1386.  It  is  u  peculiarity  of  the  finding  at  military  law,  that  a  court 
martial,  where  of  opinion  that  any  portion  of  the  iillegations  in  a  Mpeci- 
ticAtiun  is  not  proved.  \s  authorized  to  find  the  accused  guilty  of  a  part 
of  a  spocifitntion  only,  iwiiptiuij  the  remainder;  or,  in  finding  him 
guilty  of  tho  whole  {or  any  [Mirt).  to  nubelltHit!  correct  words  or  alle- 
gations in  the  place  of  Huch  as  are  shown  by  the  evidence  to  have  t»een 
inserted  through  error.  And  provided  the  exceptions  or  uub^^titutions 
U«vf  tiie  spe<'ification  stilt  appropriate  to  the  cbargo  and  legally  suffi- 
rient  tbervnnder,  the  court  may  then  properly  find  the  accused  giiilty 
of  lb<*  chai^  in  the  usual  manner.     XXIII,  188.  AiKjtutt,  JSGG. 

1366.  It  i»  nut  competent  for  a  court  martial  to  find  an  accused  not 
guilty  of  the  specifii^ation,  and  yet  guilty  of  the  charge,  where  there  ia 
)iul  on<>  »pei'ification.  Ily  finding  him  not  guilty  of  the  spectficntioD 
they  acquit  him  of  all  that  goes  to  constitute  the  offence  descrilwd  in 
the  charg«.  Where  the  court  believe  that  the  accused  is  guilty  of  the 
i-bar^,  but  not  precisely  a»  laid  in  the  tipecification,  they  should  find 
bim  gtiilty  of  the  latter  with  siicb  exceptions  or  sulxstitutions  &a  may 
)ie  necessary  to  prenent  the  facts  a^  proved  on  the  trial,  and  then  guilty 
of  the  charge.     V,  57rt,  Januniy.  W6j. 

U67.  Fauiiliar  ini^tances  of  the  exercise  of  the  authority  to  eJH^ept 
and  ntitiitvtf  in  a  finding  of  guilty  occur  in  cases  where,  in  the  speci- 
fication, the  naiuo  or  rank  of  thu  accused  or  some  other  person  U 
errooeouHly  designated,  or  there  is  an  eiToneous  averment  of  time  or 
place,  or  a  mistaken  date,  or  an  incorrect  statement  as  to  amount,  quan- 
tity, quality,  or  other  particular,  of  funds  or  other  property,  Ac. 
Xni,.39S,  402,  >;Anwry.  J865,-  XIV,  2'28,  Mtrc/,,  J8S6;  XXVI,  435, 

H^fMnMry,  JS68. 

^V  tut.  In  finding  guilty   upon  a  specification,  to  except  from  such 

^KHliog  tlie  word  or  words  which  express  the  yravameft  of  the  act  as 
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charged  and  found,  is  contradictory  and  irregular.  As,  from  a  find- 
ing of  guilty  on  a  specification  to  a  charge  of  fraud  under  Art.  ^),  to 
specially  except  the  word  **  fraudulent ''  or  "fraudulently,^  while  at 
the  same  time  finding  the  accused  guilty  generally  upon  the  charge. 
XI,  41,  44,  81,  OvUifHr.  1%^. 

1359.  The  pnictice  of  making  exceptions  and  subetitutions  in  the 
findings  is  well  illustratetl  b\'  the  finding — authorized  at  railitarrlaw 
when  called  for  !)y  the  evidence* — of  a  le^er  kindred  offence  included 
a*  a  efPtiMf!ta*ut  tUinenf  !n  tlut  npectfic  offei\ce  charged}  Of  this  form 
of  verdict  the  most  familiar  instance  is  the  finding  of  guilty  of  abseurt- 
without-leave  under  a  charge  of  desertion.  A  full  acquittal  of  deser 
tion  includes,  of  course,  an  absence-without-leave  involved  in  it;  bat 
where  the  evidence  falls  short  of  establishing  a  desertion  but  shows 
an  unauthorized  absenting  of  himself  by  the  accused,  he  may  and 
should,  Ih?  convi<'ted  of  absence-without-leave,  as  his  actual  offence. 
In  arriving  at  this  conclusion,  the  findings  on  the  specification  and 
charge  should  Y>e  consistent,  and  the  finding  on  the  former  should  be 
such  as  to  support  the  latter.  In  their  finding  of  guilty  upon  the 
Hpe<-ification,  the  court  should  in  terms  e^oceptiroxxi  its  application  soeh 
words  of  the  specification  as  allege  or  describe  desertion  exclusively, 
and  sulwtitute  words  describing  the  lesser  offence;  the  words  '*fi4 
desert.-'  for  example,  being  excepted,  and  the  words  "did  absent  his- 
self  without  authority''  being  substituted.  The  finding  on  the  chaif» 
should  regularly  lie  *'  not  guilty,  but  guilty  of  absence- without-kave,'" 
VII,  3.57,  6ir»,  V»34,  March  and  May,  186^;  IX,  24,  26,  46,  49,  Jftjf, 

isr^:  XIII,  (Mr>,  Mnj,  isoo. 

1380.  Rut  the  authority  to  find  guilty  of  a  minor  included  offeaeSi  | 
or  otherwise  to  make  exceptions  or  substitutions  in  the  finding,  cannot 
justify  the  conviction  of  the  accused  of  an  offence  entirely  separtH 
and  distinct  in  its  nature  from  that  charged.     Thus /i^«7  that  it 
not  a  finding  of  a  lesser  included  offence  to  find  the  accused  gu3^ 
men*ly  of  a))sence-without- leave  under  a  charge  of  a  violation  of 
4:^1  Article  of  War  in  al>andoning  his  post  before  the  enemy.     XI, 
Ihr*n,lh'i\  h%J^,     And  so  held  of  a  finding,  under  a  charge  of  a 
tion  of  Art.  Hl»,  of  not  guilty  Init  guilty  of  a  violation  of  Art.  40. 
27<J,  Ihrnnhrr,  ISGJf,     So,  where  a  soldier  charged  with  ^^condnd 
th<*  pn*jiidii*e  of  good  order  and  military  discipline,"  in  concealii^ 
fiw't  that  a  fellow  soldier  had  appropriated  to  his  own  use  certain  pa 

'K*.*  13  OpiiiK.  At.  Gen.,  460. 

'('oriipan>  HeynoIdH  r.  People.  8,3  111?.,  479,  and  note  the  similar  aathority  | 
in  <TiiJiiiml  iixm.'^  in  the  Uniteil  State***  eourte,  by  Sec.  1035, Rev.  Ste. 

*A  Hinipie  finding,  however,  of  gnilty  of  absence  without  leave,  though  an  iff 
kr  form,  would  amount  in  law  to  an  a(*quittal  of  the  higher  olf^ice  charged.  C 
lAn;  M</rehead  r.  State,  34  Ohio  .St.  212:  and  see  1 1003,  oale.  ^ 
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priipcrty.  was  fnund  not  jfuiily  «f  tlie  upvi-itimtion  im  kid,  l>ut  guilty 
of  •■having  stolen  tbo  property  himself"  and  guilty  of  the  charge, 
und  was  accordingly  i^eiitencGd  to  iniprLsounteut,— /c/i/  that  such  a 
tiiidiug  was  uianifuHtly  unauthorized.  Having  been  found  not  guilty 
of  the  ofTcncn  set  foilh  in  the  spec-ttication  and  which  alone  ho  van 
iiilK-d  upon  to  answer,  he  ishould  have  iM'on  iK'quittetl  on  both  charge 
and  »p<H.-itit^tioii :  the  oflTcnce  of  which  he  wa^t  found  guilty  was  not 
allirgi.*d  against  him,  and  not  iM^ng^  incluiird  in  that  charged,  could  not 
properly  form  the  subject  of  a  finding.  The  remission  of  blfl  sentence 
tlicreforc  ivvmmrndt^L     XXXIV.  569,  fMiiU^r.  187.i. 

1S6L  It  is  a  further  peculiarity  of  the  finding  at. military  law  that, 
where  an  acctised  is  charged  with  "couduct  unlMicoming  an  officer  and 
a  gentleman."  or  with  any  njK'cifie  offence  made  punii^hable  l»y  the 
ArticlcH  of  War,  and  the  <-ourt  is  of  opinion  that  while  tlie  material 
sllegxtiuns  in  the  f«]>ecificHtion  or  speciticntions  are  tfubstsntially  made 
out.  they  do  not  fully  HU'<tain  the  charge  au  laid  but  do  clearly  cstnh- 
U^  the  eommiiMion  of  a  neglect  of  military  duty  or  a  disorder  in 
hreM'h  of  military  discipline  a.s  involved  in  the  acts  alleged,  the 
•ccumhI  may  prop<'rly  Ik-  found  guilty  of  the  s|)ecilication  (or  spocifl- 
csttoa-)  and  not  guilty  of  the  charge  but  guilty  of  "conduct  to  the 
prujudicv  of  good  order  and  military  discipline."  (See  g  131J3,  >«W.) 
Sudi  ft  form  of  tinding  is  now  eonunon  in  our  practice,  esptvially 
where  the  charge  is  laid  under  Axi.  ttl,  and  its  legality  is  no  longer 
que^ioned.  V,  265,  A"</*-<7nAc/-.  ISG-i;  IX,  tJSiJ,  Srj/i,mlw.  ISG4;  XI, 
ST.  .VarYmia;  ISGi;  XXIX,  299,  (Jcf-'f>ei;  IHCO;  64,  193.  Jl^irch,  1S9^ 

196t.  The  authority  thus  to  find,  however,  has  not  been  extended 
beyond  the  ca^  ludiculi'd  in  the  last  iMiiigraplr.  the  rmvne.  for  exam- 
ple, of  (bin  form  of  finding,  has  never  been  sanctione<l.  A  finding  of 
{uilty  of  a  certain  Mj)tcljic  otTence,  uu<lcr  a  charge  of  another  specific 
offence,  or  under  a  charge  of  "conduct  unbecoming  an  othi-er  and  a 
Kcnlletoan."  or  of  "conduct  to  the  prcjudi<i'  of  g«>od  order  and  mili- 
tary discipline."  would  be  wholly  irregular  and  invalid.  Thus  a  find- 
iDf[  of  guilty  of  disoliedience  of  orders  (or  of  a  violation  of  Art.  21) 
under  ■  charge  of  mutiny  in  violation  of  Art.  22,  or  a  finding  of 
dmnkonneiw  on  duty  (w  of  a  viobition  of  Art.  38)  under  a  charge  for 
kdrunkeu  disorder  laid  under  Art.  62  or  01,  would  lie  not  only  unau- 
thorized but  now  ainio.'tt  iinpiHTcdented,  and,  if  nucb  a  tindin>;  were 
made,  it  could  scartrely  fail  to  be  formally  diMSpproved.  And  so  of  a 
ftadini;  of  '■conduct  unl>ecomiiig  an  nfiiccr  and  a  gentleman"  untier  a 
rbargx!  of  "conduct  to  the  prejudice  of  goo<l  order  and  military  diwi- 
pliw."     XJ,  274,  Ikc^ihr,  ISG.^;  X\I,  5:12,  S'-pt^thr,;  JfiG-',.' 

U8S.  Tbe  tP^neral  finding  of  "conduct to  the  prejudice,''  £c.,  in  tbo 
tax*  indicated  in  ^  1361,<tn/r-,  is  sanctioned  in  order  to  prevent  a  failure 
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of  justice,  not  for  the  purpose  of  relieving  the  accused  of  any  of  his  due 
share  of  culimbility.  It  should  not  therefore  be  resorted  to  where  the 
specific  offence  charged  is  substantially  made  out  by  the  testimony. 
Thus  in  a  case  where  the  facts  set  forth  in  the  specification  to  a  charge 
of  "conduct  un)>econnng  an  officer  and  a  gentleman/'  and  clearly  estab- 
lished ))y  the  evidence,  fixed  unmistakably  upon  the  accused  dishonor- 
able behavior  compromising  him  officially  and  socially, — A^/^  that  a 
finding  by  the  court  that  he  was  guilty  only  of  "conduct  to  the  preju- 
dice of  gocxl  order  and  military  discipline"  should  not  be  approved; 
in  such  a  ca.se  the  court  should  be  reconvened  for  the  purpose  of  induc- 
ing, if  practicable,  a  finding  in  accordance  with  the  facts  and  with  jus- 
tice.    XXX,  405,  July,  1S70. 

1384.  Where,  upon  the  finding,  the  vote  on  a  charge  or  specification 
is  ticfl^  the  accused  is,  in  law,  found  not  guilty  thereon;  a  majority 
vote  being  necessary"  to  any  conviction.  XXXI,  610,  Augmt^  1871; 
XXXII,  12r»,  ^^ovember,  1871;  XLV,  334,  June.  1882;  Card  2008, 
January^  1890.  A  statement  in  the  record  to  the  effect  that  the  vote 
upon  a  specification,  &c.,  was  a  tie  and  that  the  accused  was  therefore 
a<'(|uitt(*d,  is  of  course  irregular  and  improper.     XXXII,  126,  «i/>m. 

1365.  It  is  an  important  part  of  the  judgment  of  the  court,  in  a  case 
where  the  evidence  is  conflicting,  to  determine  the  measure  of  the 
credi))ility  to  l)e  attached  to  the  several  witnesses.  In  its  findii^, 
therefore,  the  court  may,  in  connection  with  the  testimony,  properly 
take  into  consideration  the  appearance  and  deportment  of.  the  witnesHee 
on  the  stand,  and  their  manner  of  testif  j'ing  especially  when  under 
cross-examination.*     XXX,  383,  447,  2/ai/  and  June^  1870. 

1366.  In  a  c*ase  where  a  couit-martial  made  such  exceptions  and  sub- 
stitutions in  its  finding  upon  the  specification  to  a  charge  of  "Forgery 
to  the  prejudice  of  good  order  and  militarv*  discipline^'  as  to  negatifl 
the  material  allegation  of  false  writing,  h4rUl  that  there  was  no  legll 
basis  for  the  finding  arrived  at  of  guilt}'  of  the  charge.  81,  llT, 
March,  1880. 

1367.  ILJfl  that  a  finding,  under  a  charge  of  desertion,  of  not  guilQ 
of  desertion  but  guilty  of  a  violation  of  the  40th  Article  of  War,  ml 
not  allowable  and  should  be  disapproved;  the  offence  made  punishaUl 
by  that  article — quitting  guard,  &c. —  not  necessarily  being  or  involf 
ing  an  absence-without-leave  in  the  militarj'  sense,  and  the  finding  aol 
being  necessarily  a  conviction  of  the  absence-without-leave  contuafli 

in  desertion.     LVII,  22,  OcUibei*,  1888. 

-  , .-" 

'See  §  22:^2,  y/oW,  and  compare  Callanan  r.  Shaw,  24  Iowa,  441. 

That  a  <'oiirt  laiinot  arbitrarily  dishelieve  and  reject  from  consideration  theetil 
ment,  (hily  in  evi<lence,  of  a  witnesH,  not  clearly  shown  to  have  perjured  himsdf» 
held  in  the  caf^e  of  Evans  r.  (ieoiige,  SO  Ills.,  51. 
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■  iiii«'iit  providing  that  the  meiiibei*s  of 

:  i'  ir  <»\\  II  riU|iuvst,  to  hiivo  their  individual 

■   ihnri*  entered  upon  the  reeord,  adt^invd 

I  l»y  the  Seeretary  of  War.     Sueh  a  pro- 

•  -rlf-res|x)ctingnieml)ers  from  being  impli- 

;  :mii:iI  finding  or  sentenee,  but  it  would  mate- 

I  li»'  judgment  of  the  eourt  if  the  eomjwsition 

■.  i«»\vn  open  to  scrutiny  and  discussion.     The 

I  I '  :i«lily,  contrary  to  the  spirit  of  the  S4th  Arti- 

:  ;ill  the  members — as  where,  in  a  eou  it  of  nine, 

■1  «)f  tlicir  personal  votes.     63,  2t».S,  Jatmanj^ 

FINE. 

known  to  militarv  law  is  the  tine  authorized  to 

i-t'  jn'n!Mhnunt  by  sentence  of  court  martial.     Xo 

■  '  r  i*»  t-mpowered  under  any  circumstances  to  impose 

iii «  r  or  a  soldier.     VIII,  444,  JA///,  i'SY>4. 

-    li-'tinguished  from  a  *' stoppage. "'     The  former  i.s  a 

.  ilHiffore  im|)osable  only  by  court  martial.     The  lat- 

." '  oi////,  iMMngan  enforced  reimbursement,  by  means  of 

I  :i;/:iinst  the  jmy  (»f  the  ^Mirty  on  the  rolls,  either  for  an 

;:n-  I'nitcd  States-  as  for  the  value  of  public  proix»rty 

■iliinL*"  i>sucd,  reward  jvaid  for  apprehen^^ion  as  a  deserter, 

;iii  uniount  due  an  individual  an<l  expressly  authorized 

'filiation  to  Im?  thus  charged.'     XXXV,  4.'>7,  -/'////,  I'^^TI^; 

':•■-  adjudged  by  courts  martial  a«*crue  to  the  I'nited  States. 

ii'tial  caiuiot  im])ose  a  line  for  the  benefit  of  an  individual, 

Mne  adju<lged  in  genenil  terms  be  in  any  j)art  ai)propriated 

■   I'lit  of  an  individual  bv  exe<-utive  authoritv.     VTI,  52,  MW 

iM-l   J/////,  /.s>;-{;  V 1 11,  r»;i2.  •//////,  isti'^.     A  court  martial,  in 

ii'j"  :i  i«ii*ty  to  jMij'  a  fine,  has  no  authority  to  direct  the  collec- 

•  Tlif  '^ame  by  a  provost  marshal,  or  )>y  any  compulsory  j)rocess: 

:    iiri'ction  adcU'd  in  a  senten<*e  should  )»e  disregarded  as  mere 

-:!::••.     VIII,  2l»s,  April.  ist;f,. 

1372.  An  ofK<*er  on  trial  applied  tt»  have  m-tain  witnesses  summoned 

:i  di^tanc<*  and  a  <-ontinuan<'e  gnmted  to  await  their  ap|M'ai*ance. 

'  .'^  the  court  con>ented  on  his  makinir  an  ailidavit  setting  forth 

•'  !i:il  matter  exjM'cted  to   Im'  e*»ta)»li>hed   hy  the  witnesses.      When 

•  -■  ap|)«*an'd  it  was  found  that  they  c<iuldgiv«»  no  material  testimony 

*S«f  j4ir.  i:fi<*),  Army  Htvnlatinns  •  15»i.s  i.f  \*m)\  i^  antl  §  7!*,  nute. 
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upon  the  points  indic*ated  in  the  affidavit     The  court,  in  making  up  iti 
sentence  upon  conviction,  proposed  to  impose  upon  the  accused  O'fl 
connection  with  imprisonment)  a  ^ne  of  two  hundred  dollars  as  the 
estimated  cost  to  the  Govenunent  of  proc*uring  the  attendance  of  the 
said  witnesses.     AJnMf:ff  that  the  facts  stated  did  not  constitute  a  proper 
basis  for  the  imposition  of  such  tine  as  a  punishment  for  the  offence  for 
which  the  officer  was  convicted.     His  conduct  in  the  matter,  if  deemed 
so  (rulpable  as  to  constitute  a  niilitar\'  offence,  should  be  made  the  sub- 
ject of  a  separate  charge  to  l>e  investigated  on  a  separate  trial.     XXIX, 
329,  Octobei^  ISGO. 

1373.  Where  an  offic^er,  sentenced  (in  connection  with  dismissal)  to 
the  payment  of  a  line  and  to  imprisonment  till  the  fine  was  paid  and 
held  for  some  time  in  confinement  by  reason  of  the  non-payment  of 
the  fine,  applied  to  l>e  released,  suggested  that,  in  order  to  protect  the 
Government  from  f mud,  the  procedure  prescribed  by  Sec.  1042,  Eev. 
Sts.,  in  cases  of  **  poor  convicts/'  imprisoned  under  sentences  of  United 
States  courts,  }>e  in  sul^stani'e  followed,  l)ef ore  exercising  any  clemency 
in  his  citse.     XXXIV,  320,  June.  1S7.L 

FLAO  OF  TEXrCS. 

1374.  The  use  of  flags  of  truce  by  the  enemy  during  the  civil  war 
was  recognizetl  as  a  lH»lligenMit  right.*  But  the  admission  by  flag  <rf 
truce  within  the  lines  of  the  \\  S.  army  in  time  of  war  of  persons 
coming  from  the  lines  of  an  enemy  cannot  entitle  such  persons  to 
inununity  from  sul)se4iuent  inquiry  into  their  character  and  business, 
or  from  restraint  and  detention  upon  reasonable  grounds  of  suspicion 
appearing  agtiinst  them.  Moreover  a  flag  of  truce  does  not  operate  is 
a  Htife-omdnrty  allowing  the  party  admitted  under  it  a  free  passign 
through  the  territory  or  a  dis])ensation  tvoiw  the  legal  effects  of  wir, 
})ut  affords  him  a  merely  temporary  protection  not  to  be  continued 
afttT  the  iuunediate  mission  of  the  flag  has  l)een  accomplished.  V,  19S, 
OvtnlHr,  1^0.1;  VI,  484,  OcU:t>ei\  1S6J^;  VIII,  612,  June,  186J^  So  hM 
tlmt  a  jM^rson  who,  during  the  war  of  the  Rebellion,  availed  hinweK 
of  a  flag  of  truce  to  enter  our  lines  for  an  illegal  purpose,  was  in  «• 
degree  i)rote(te(l  by  the  flag  from  liability  to  arrest  upon  his  ptt^  . 
iH>He  iM'coming  apparent,  or  from  amenability  to  trial  and  punishment  j 
for  any  overt  act  in  violation  of  the  laws  of  war.'     XIX,  673,  JWfi ! 

ma.  ' 


III 


»  WimmiiH  V.  Rriiffy,  i\  Otto,  17t>,  187. 

*  S<Mt  liiHtnirtttuiH  relative  to  the  (liH|)atoh  and  reception  of  Flags  of  Truce,  preptili 
the  Judjr^-AdviK'ate  Generals  Utiice,  published  in  G.  O.  43,  A.  G.  C,  isfe. 
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FO&EION  SERVICE, 

I  1376.  Ill  tiic  iibsi'iKf  of  express  nut  ho  rity  from  Congress,  an  nfficer 
F  llic  armv  mnnot  urcept  rpiiiune ration  from  a  foreign  power  in 
Hiini  for  military  or  other  pulilii-  sitvico  ivntlereti,  without  a  violn- 
of  Art,  1,  Sec.  B,  pnr.  »>,  of  tht>  Constitution.  Nor  i»n  such  an 
■r  (in  the  aiwencc  of  jsuch  authority)  pi-operly  be  granted  a  Icnve 
(  ahnencp  for  the  purpose  of  rendering  foreign  servit*.  even  without 
lu]K'nsation,  sinoe  such  a  proceeding  would  \>e  contrary  to  the  spirit 
i  intent  of  tlie  Uwij  relating  to  tJie  aiin}'  whieh  clearly  contemplate 
t  lh«  i*er\icp)*  of  its  officers  shall  \>c  rendered  to  the  Cnited  Slates.' 
XXVlL-WJi.  April.  /S76. 

rO&TEITTraiE— BT  OPERATION  OF  LAW. 

1378,  The  forfeitures  of  pay.  Ac.  ineuiTed  by  df .wertersi  under  army 

rvgulationn  (sec  Orskktios).  need  not  be  adjudged  in  the  .wntenee 

Bipowinl  iiix>n  tlie  offender.'     Siioh  forfeitures  attach  by  operation  of 

bw  independently  of  conviction  or  sentence,  and  any  reference  to  the 

me  in  the  «entence  by  the  court  must  l»e  sui-pUisage.     Vll.  207,  Jyh- 

mry,  IS6i:  L.  421.  ./««-•.  7.sW*?;  49, 150.  St-pf'rnihrr.  ;*•>/.-  Can!  4)137, 

f'ISTT.  A   forfeiture  by  operation  of  law  cannot  l)e  the  nubject  of 
ni^ion.     XXXII.  .S!Mi,  .Ww//.  J>i7J.     An  amount  duly  forfeited  by 

icrtion    under  army    regulHtiims,   when    paid    into   the  Trcnsuiy, 
Hnot  W  withdrawn  except  by  the  authority  of  Coitgrejts.     XXXVTII, 

;  Jui,^,  1877. 

rl378.  A  Moldler  nnntenced  to  dishonorable  diM'harge  only,  being  dis- 
IBr^ged  by  way  of  puniiihiTient   for  an  olIetK-e.  forfi?it^  bis  travel  pay 

ler  Sec.  12W1,  Rev.  St*.,  by  operation  of  law.  and  any  retained  [iiiy 

e  htm  would,  under  Sec.  1:^81.  Rev.  Sts.,  as  construed  by  par.  1269, 
:  R  {JSft5).  Iw  likewise  forfeited.     Card  SiMlH.  Xoi-fnnh-r.  i>i97. 

FORFEITURE-  BY  SENTENCE. 

[2879.  A  .-oiirt  tnartiiil,  in   forfeiting  piy  l.y  -.-ntence.  shouM  -hi,  Hx 
B  amount  to  lje  forfeited  that  the  same  will  clearly  and  unini^takably 
■nr  from  the  nentence  ilwlf  without  a  i-eference  Ui  any  order  or 


f*Jtntr  in  tills  mnovi-tiiin  tin-  •ipitiii 

■  edvrt  Ihat  lhi>  rrnlmntu]  <'<>inni 

I  <A   M«fi-h  .1,   IHTI.  W.W  ..ltl.>-r> 

tfh,  in  IhsalBMiiv  uf  ulary.  ii< 

Mtinti  nl  An.  I,  Her.  (t  |>or.  i 


<i(  llif  Allorui'7  (Jencnl,  in  13  Opins,,  187,  tu 
■liiiiH-™  apio'iiitcd  bv  the  Prrwlfiit  amicr  the 
(  th>-   I'liitnl   SUt«e',  hoMinK  ciffiiVM  nl  /nutf, 

<il  jifjil, )  mill  that  thereture,  in  vi*fW  nl  the 
ilir  Conilllulinn,  they  rauld  not,  without  the 
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other  source  of  information  being  neeessarj'.  So  held  that  a  sentenc-e 
which  required  a  soldier  to  forfeit  an  amount  of  pay  sufficient  to  reim , 
burse  the  United  States  for  the  value  of  certain  property  appropriates 
hy  him,  without  fixing  the  value  of  such  property,  was  irregular,  an^ 
might  properly  be  disapproved  unless  corrected  by  the  court  on  being 
reassem))led  for  a  revision/     XXXVII,  186,  October^  1868. 

1380.  Pay  cannot  be  forfeited  (in  a  sentence)  by  implication.  If  the 
court  intends  to  forfeit  pay,  the  penalty  of  forfeiture  should  be 
adjudged  in  express  tenns  in  the  sentence.*  No  othrr  punishment, 
imposable  by  court  martial — neither  a  sentence  of  death,  dismissiial, 
suspension,  dishonorable  discharge,  nor  imprisonment — involves;x'r«^ 
a  forfeiture  or  deprivation  of  any  part  of  the  pay  or  allowances  doe 
the  party  at  the  time  of  the  approval  or  taking  effect  of  the  sentence,' 
V,  400,  ^Dtcemhef\  1SG3;  XVI,  676,  Novemher,  1865;  XXVIQ,  338, 
January,  1809;  XXX,  52,  September,  1869;  XXXII,  236,  January, 
1872;  64,  102,  JuNe,  1892;  62,  340,  November,  1893.  Nor  can  pay 
(other  than  ''retained  pay'')  be  forfeited  by  any  misconduct  of  a  sol- 
dier, however  grave  (other  than  desertion  or  absence  without  leave), 
unless  he  is  brought  to  trial  and  expressly  sentenced  to  forfeiture  for 
the  same.     XXXIX,  413,  Fehrmry,  1878. 

1381.  A  sentence  forfeiting  **pay  ■'  or  ^'pay  and  bounty"  does  not 
affect  the  right  of  the  accused  to  a  pecuniar}'  'Uifloirance^^ — as,  for 
example,  an  allowance  due  him  for  clothing  not  drawn.  XXI,  546, 
Jf/fy.  1806. 

1382.  Clothing  issued  to  a  soldier  and  charged  to  his  clothing  account 
becomes  his  personal  property  subject  to  its  use  in  the  military  service 
and  ceases  to  be  an  allowance  subject  to  forfeiture  by  sentence  of  a 
court-martial.     Cai-d  3251,  June,  1897. 

1383.  A  sentence  of  forfeitui-e  of  **all  pay  and  allowances"  includes 
and  forfeits  "extra  duty  pay."     XXXIV,  446,  September,  1873. 

1384.  Pav  forfeited  bv  sentence  of  court  martial  can  accrue  to  the 
Unittnl  States  only.  A  sentence  cannot  forfeit  (appropriate,  or 
'"stop")  pay  for  the  reiml>uiNement  or  lienetit  of  an  individual,  civil 
or  military,  however  justly  the  same  may  Ix?  due  him,  either  for  money 

K\>niiwm'  nu*<'  in  (J.  C.  M.  O.  65,  Dept.  of  Dakota,  18S0. 

H'omittiro  Klliott  r.  liiiilroatl  Co.,  9  Otto,  573. 

'Thin  principle  is  well  illiuntrateil  by  the  opinion  of  the  Attorney  G«iertl  (15 
Opinn.,  U>3K  ii>noiirrin|j  with  an  opinion  of  the  Judge- Advocate  General  in  thecirt 
of  Major  lieriHl,  where  it  wa.s  held  tliat  the  fact  that  the  accused  ha<l  been  senteocfld 
t4>  death  on  eoiivietion  of  ninnier  did  not  affet*t  his  right  to  his  pay  from  the  dafti 
c»f  hin  arrest  to  that  of  the  tinal  action  taken  on  the  eentence  by  the  Fretddent.  And 
HiH»  the  nu»n'  nnent  opinion  of  the  Attorney  General  of  November  9, 1876  ( 15 Opinfl^i 
17r>),  to  the  effect  that  the  {tay  of  othivrB  and  eeainen  of  the  navv  is  not  divested bf 
the  oi>enitit>n  of  seiitenivs  of  inlpri^^u^nent  or  t<iispengdon,  bat  only  when  forfdtedn 
8lKH.'inc  and  express  tenn>  in  the  sentence. 
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vwed,  stolen,  or  eiiilK-zzlpd  by  the  accused,  or  to  satisfy  any  other 

Mniary  liability  of  the  acL-ii.'scd  whether  in  the  nature  of  debt  or 

:  nor  t-an  a  sentence  forfeit  [my  for  the  support  or  benefit  of 

B  family  of  the  accused,  ov  for  the  benefit  of  a  company  fund,  i>ost 
id,  hospital  fund.  £c.,  none  of  these  funds  l>ein^  money  of  the 
United  States.'  All  forfeitures  by  sentence,  whether  or  not  so 
cxpret«HMl  to  I>q  in  tcnnn,  are  to  be  understood  and  treated  as  forfei- 
tures to  tlie  I'niled  States  accruing;  to  the  genei-al  trea»ui-r.*  II,  hi, 
March,  jmtr  VI,  177.  IX,  240.  iol.  275,  Jun^,  ISG^;  XHI.'stl.  Dett-m- 
i^,  ISGh-  5^»,  -t^'"/,  ISCJ;  XVI,  322,  June,  18G5;  XXVII,  422, 
If^rnkf-rr.  IHGS:  4511.  Juiiuary,  1809;  XXIX,  bA5,  Decemh^,  1S69; 
XXX.  54,  Octt^f-r,  1S69;  Llll,  2,  SepUmher,  I8S6, 

t38A.  Where  a  sentence  imposes  a  forfeiture  of  the  "  monthly"  p«y» 
or  a  part  of  the  "monthly"  pay  of  a  soldier,  for  a  designated  niuulwr 
of  inonUiM,  the  sum  forfeitinl  is  the  amount  indicated  multiplii-d  by  the 
niimlier  of  months,  Thus  where  (he  sentence  of  a  soldier  imposed  a 
conlinement  for  eij^ht  months  with  a  forfeiture  of  eight  dollars  of  his 
monthly  (tuv  for  the  same  period,  the  sum  forfeited  was  not  eight  but 
sixty  four  dollars.'     XXXIV,  173.  Mir,k,  1873. 

1388.  When*  the  sentence  is  confinement  for  a  certain  number  of 
month-H  or  years,  with  a  forfeiture  of  pay  "  for  the  same  period,"  the 
exceution  of  the  forfeiture  properly  la-gins  with  the  term  of  the  con- 
finement. XXX,  5iXI,  July,  I'STO.  The  sentence  in  such  a  vane 
imposes  two  distinct  and  independent  punishments.  The  remissioa 
therefore  of  an  unexm-uted  portion  of  one  would  not  alfect  the  other. 

f  XVIII.  32fl.  OcttJhff,  1876;  46,  2H7,  Ftlnmry,  1891;  Card  17S0, 
07.  A  forfeiture  of  a  soldier's  jmiv,  not  limited  by  the  sentence  to 
pay  of  any  particular  designated  month  or  months  or  other  apace 
of  time,  but  exprciwed.  »»  such  forfeitures  usually  are,  simply  as  a 
forfeiture  of  a  certain  iiumlier  (as  three,  six.  dtc.)  of  months'  pay 
or  of  a  i-ertain  amount  of  pay  (as  ten,  twenty  or  inon>,  dollars  of 
hi-<  ]my).  is  legally  eharg<>ablc  againr't  the  jmy  due  and  payable  to  the 
wtldter  at  the  next  pay  day  after  the  pmniulgution  of  the  approval 


„  ,     inijunr,  *nil  eiinilar  funilH  arc  s^ 

it,  the  imy  Iff  iifflcers  and  aolttien  may  be  noiiiwd  withiMlt 
'     lit).     h>tt.<  f  I  1424-14^.  :f:t84.  mill  iiute  (»  2014.  j-»(. 


VwSh  H2-_   

e  to  llic  Unit«l  Wlatw  «w.  bj 
.ip[priipriateii  for  the  Biipfiort  o( 


iiii'iit,  orof  individiittlH. 
ii<<  liiuiiilrvneti,  or  other 
*  Is  pnivi'ltMl  by  Art.  W)  to  w! 


The 


ilini  II 

luliiirliials"  lirlv 
iii'luitlni;  i>erhn|« 
H  lien  OD  BuMieni' 


<a«  ofiiniim  ol  ifn-  Jiiil^e-Advocstvi  (iptiiral  publi«hed  ii 
It.  lt<^4;  alMA.  U.  Ml  (!(»:; of  IMl). 


G.  O.  1^1.  W»r  r>fpart- 
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of  the  sentence,  and,  if  no  pay  is  then  due  or  that  due  is  not  suffi 
cient  to  discharge  the  forfeiture,  against  the  pay  due  and  payable  a 
successive  j>ay  days  till  the  entire  forfeitui'e  is  satisfied.  XXXVII 
563,  Mat/,  1876;  XXXV II I,  662,  July,  1877;  XXXIX,  637,  Angud 
1878.  The  forfeiture,  upon  the  promulgation  and  notice  to  the  parti 
of  the  approval  of  the  same,  l)ecomes  a  debt  due  to  the  United  State 
and  may  legally  constitute  a  charge  against  the  pay  then  due  Uh 
party,  if  any,  and  Y)e  satisfied  as  far  as  practicable  out  of  such  pa^ 
when  payable,  viz.,  at  the  jmy  daj'  next  succeeding  the  promulgatioi 
of  the  approval  or  of  the  noting  of  the  approved  forfeiture  on  tU 
muster-for-paj'  rolls.*     XXXIX,  266,  Xovember.,  1877. 

1388.  Whether,  in  a  case  of  a  non-commissioned  officer  having  pay 
due  him  and  sentenced  to  reduction  and  forfeiture  of  pay,  the  for- 
feiture should  be  satisfied  out  of  his  pay  as  non-eonunissioned  officer 
or  out  of  his  pay  as  private  after  the  reduction  will  properly  depend 
upon  the  intention  of  the  court,  if  the  same  can  be  gathered  from  the 
terms  of  the  sentence.  But  where  a  sergeant  to  whom  a  month's  pay 
was  overdue,  was  sentenced  '*to  be  reduced  to  the  ranks,  forfeiting 
three  months'  pay,"  hdd  that  this  forfeiture,  upon  the  approval  of  the 
sentence,  created  a  debt  to  the  United  States  which  might  legally  be 
satisfied  out  of  the  pay  of  the  soldier  as  a  sergeant  so  far  as  the  same 
would  go,,  and,  as  to  the  balance,  out  of  his  pay  as  a  private.'  XXX, 
419,  Juu^,  1870. 

1389.  Where  a  soldier  was  sentenced  to  l)e  dishonorably  discharged 
and  to  forfeit  all  his  |>ay  except  twentj'  dollars,  and,  upon  his  dis- 
charge, it  appeared  that  he  was  indebted  to  the  United  States  in  i 
greater  amount,  fuhl  that  the  excepted  sum  could  not  legally  be  re«- 
dei-ed  to  him.'    XXXVII,  488,  602,  April  and  June,  1876. 

1390.  Whei*e  a  soldier  was  sentenced  to  a  forfeiture  of  ten  dollan 
per  month  of  his  pay  for  eighteen  months,  and  his  term  of  enUstmeat 
expired  >)ef ore  the  end  of  that  time,  htfld  that  he  could  not  legally  be 
retained  in  the  service  beyond  such  term,  for  the  purpose  of  the  full 
execution  of  the  forfeiture.     XVI,  D4,  Jfoy,  1866. 

1391.  Where  a  soldier  was  sentenced  to  a  forfeiture  of  three  months? 
pay,  but  his  term  of  enlistment  expired  in  about  two  months  afterthe 
approval  of  the  sentence  so  that  one  third  of  the  forfeiture  remained 
unexecuted, — /»<///,  on  his  sulisetjuently  re-enlisting,  that  this  balance 
could  not  legally  l)e  stopped  against  his  pay;  the  second  enlistaient 

*  In  prai'tice,  however,  euch  forfeitures  are  charged  only  against  pay  accniinfr  «f^ 
sequaitly  to  the  date  of  the  onler  promulgating  the  sentence.  See  G*  O.  53,  Hdq» 
of  Anny,  1878;  par.  951,  A.  R.  of  1895  (ia52  of  1901). 

*  But  see  preotMling  note. 

•See  G.  O.  53,  A.  G.  O.,  1878;  also  A.  R.  953  of  1S95  (lOM  of  1901). 
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being  a  new  and  independent  contract  and  the  party  contracting  not 
Wng  subject  to  a  liability  attaching  to  the  distinct  status  occupied  by 
iim  under  a  previous  contract.     XXXVIIT,  602,  July.  1877. 

1382.  Where  a  soldier  was  sentenced  to  a  forfeiture  of  his  pay  for 
dx  months,  but  soon  after  the  approval  of  his  sentenct*  was  honor- 
ihly  discharged  from  the  service  (under  Art.  4),  fuld  that  the  dis- 
i-harge  operated  as  a  remission  of  the  unexecuted  part  of  the  forfei- 
:are,  and  that  the  same  was  not  revived  ujK)n  a  re-eniistmeut.  L,  501, 
July,  1886. 

1S93.  Where  an  officer  was  sentenced  to  be  dismissed  with  forfeiture 

3f  pay  due,  and,  subsequently  to  the  approval  of  the  sentence  but 

before  such  approval  had  been  promulgated  to  the  army  or  the  officer 

bad  been  officially  notified  of  the  same,  he  applied  for  and  received  the 

pay  due  him,  hdd  that  inasmuch  as  the  forfeiture  had  not  taken  effect 

at  the  time  of  the  payment  no  illegal  act  was  committed  })y  the  officer, 

and  that  the  paymaster  who  paid  him  was  not  properly  to  be  held 

accountable  for  the  amount  paid.     X,  t>OtK  XtyiH-rnlK^r,  18GI^.     So  whei-e 

agoldier  in  confinement  awaiting  the  result  of  his  trial  by  court  martial 

was,  conti-ar}'  to  A.  R.  945  (1046  of  1901),  paid  one  month's  pay,  it  was 

hid  that  his  title  thereto  became  thereupon  vested  and  was  unaffected 

by  the  sentence  of  forfeiture  of  all  pay  and  allowances  subsequently 

published  in  his  case.     Card  8258,  Jmw.,  1897. 

18W.  In  a  case  of  a  forfeiture,  by  sentence,  of  '*pay  due"'  (or  **pay 
due  and  to  become  due'*),  the  amount  of  pay  due  and  payable  to  the 
party  at  the  date  of  the  approval  of  the  sentence  is,  in  contemplation 
rflaw,  returned  from  the  appropriation  for  the  anny  to  the  general 
trwbiiry  and  becomes  public  money,  and,  InMng  in  tlu*  Treasury,  cannot, 
without  a  violation  of  Ail.  I,  Sec.  !♦,  jmr.  7,  of  the  Constitution,  be  with- 
drawn and  restored  to  the  party,  except  )>y  the  authority  of  Congress. 
XXIII,  642,  r>5<),  AuguMt,  18G7;  XXVIII,  03,  Amjxi^f,  1868;  507, 2fay, 
m;  XXIX,  139,  July,  1869. 

A  .sentence  forfeiting  pay  can  be  remitted  only  as  to  pay  not  due 

and  payable  at  the  date  of  the  remission.     1,  398,  Ortofptr,  1862;  VIIl, 

392,  576,  Jun^^,  186^;  IX,  llMj,  May.  186 J^;  X,  070,  Jhcemhtr,  1864; 

XXXV,  372,  May,  1874;  L,  221,  Aj>r!(,  1886;  34,  334,  Aufju^f,  1880. 

^Tiere  a  soldier's  pay  has  In^en  forfeited  ))y  an  executed  sentence,  no 

Mere  amendment  of  the  muster-roll  upon  which  the  same  has  been 

Doted  can  operate  to  undo  such  forfeiture.     XXX,  44,  Srj>ti'mhf'i\  1869. 

If  however  the  sentence  was  in  fact  illegal  and  void,  the  soldier  should 

be  credited  on  subsequent  rolls  with  the  forfeiture  as  having  been 

illegally   collected  and  the  amount  refunded  to  him.     Card  5392, 

3^y?wier,  1898. 
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1896.  In  executing  a  sentence  of  forfeiture  of  pay,  the  pay  forfeitec 
in  the  absence  of  specific  sUitutory  authority  for  the  purpose,  cannc 
be  diverted  from  the  general  ti'casury  to  any  particular  fund.  Thu 
where  a  soldier  convicted  of  the  embezzlement  of  certain  8ul)sisten^ 
stores  was  sentenced  to  a  forfeiture  of  pay,  hdd  that  the  Secretary  o 
War  would  not  l>e  authorized  to  cause  the  pay  forfeited  to  be  added 
to  the  appropriation  for  the  Subsistence  Department  so  as  to  make 
good  to  the  same  the  amount  lost  by  the  embezzlement.  XLIII.  85, 
Nf/rtmhei\  1S79. 

1396.  Where  a  soldier,  on  enlisting,  was  paid  an  amount  of  money 
as  hjcal  hmnty^  and  this  money,  under  an  existing  regulation  of  the 
Provost  Marshal  GeneraFs  Office,  adopted  with  a  view  to  prevent 
desertion  and  for  the  safekeeping  of  the  funds,  was  taken  from  the 
possession  of  the  soldier  by  the  militarj'  authorities,  and  the  soldier 
presenth'  deserted  and  was  subsequently  apprehended  and  brought  to 
trial, — adcised  that  the  court  was  not  authorized  to  forfeit  this  money 
by  its  sentence;  the  same  being  private  propertj'  of  the  soldier  held 
bj'  the  authorities,  not  as  money  due  him  by  the  United  States  but  m 
a  special  Imilment  and  trust  for  his  personal  benefit.  XXII,  ^ 
March,  1867. 

1897.  A  sentence  of  dishonorable  discharge  only,  does  not  carry 
with  it  forfeiture  of  paj-  and  allowances  (except  travel  allowances 
which  are  forfeited  by  operation  of  law  under  Sec.  1290,  Rev.  Sts.) 
due  at  date  of  the  discharge.  66,  329,  Xitveniher,  1892;  Card  3608, 
KfM'etnhrr.,  1897. 

1898.  A  forfeiture  of  '^pay''  only,  does  not  affect  aH4noances.  Thus 
a  sentence  to  forfeit  "'all  pay  now  due  or  to  become  due,"  though  it 
includes  retained  pay,  does  not  forfeit  money  due  on  clothing acooont 
XLIX,  5l>0,  Ihcemhtr,  188o. 

1899.  A  forfeiture  of  pay  '"now  due"  means,  under  existing  army 
regulations,  due  at  the  date  of  the  promulgation  of  the  approved  sen- 
tence. L,  421,  JuTu^,  1886;  46,  8,  March,  1891.  Pay  which  is  not  doe 
cannot  be  forfeited  bj^  a  sentence  purporting  to  forfeit  only  pay  whi(4 
is  due.     64,  5,  Khrnary,  1894- 

1400.  When  the  proceedings  of  general  couits  martial  were  promul- 
gated in  general  court  martial  orders  no  difficulty  was  experienced  in 
making  the  date  of  the  order  the  same  as  the  date  of  the  action  of  the 
reviewing  authority.  This  is  often  not  practicable  when  the  promulr 
gation  is  in  special  orders.  As  the  sentence  should  conmieDce  on  thft 
date  of  the  action  thereon  by  the  reviewing  authority,  this  date  shouU 
appear  in  the  order  of  promulgation.  Amendment  of  the  existinf 
regulation  on  the  subject  recommended.*     Card  1681,  August,  1891. 

>  See  para.  945  and  951,  A.  R.  of  1895  (1046  and  1052  of  1901). 
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1401.  Forftfitun.'  \>y  senteino  of  n  t^umiitury  court  is  opvmtivi?  (Hily 
*  w>  pay  arcruing  after  approval  of  the  sentence  unless  otherwise  H|H'ci- 
fiod  ill  the  sonteiipe.     Card  2701,  Deffinb'V,  1S96. 

1405.  In  a  sent^nee  of  forfeiture  of  "all  pay  due"  (or  "»11  pay  now 
(liii'"),  im)KMed  with  di^ihonoralile  di.-«i'harg<>,  to  add  "or  to  liecome 
Jue  "  would  give  no  further  effect  to  the  sentence.  Otherwise  where 
forfeitun>  is  adjudged  alone,  unaecompunied  by  dishonorable  dis- 
charge: there  the  term  "or  to  l»ecoiue  due"  would  forfeit  [tay  fulling 
due  after  the  date  of  the  promulgation  of  the  approval  and  while  the 
•oldicr  remained  in  service.     48,  s,  M'trrh^  1801. 

1403.  A  (Sentence  "to  l>e  dishonorably  diwharged  from  the  sen-ice 
of  the  United  States,  forfeiting  all  ptiy  and  ulJonaucvs."  has  the  sjtme 
meaning  that  it  would  have  if  the  words  "due  him"  were  added  after 
,,tlw  word  "allowances."'  Card  3tHW,  March,  J897. 
\  1404.  A  forfeiture  remitted  upon  approval  does  not  take  effect.  So 
VlK'r«  N  forfeiture  of  ptiy  adjudged  a  deserter  wils,  upon  the  upproval 
f  his  sentence,  remitted  liy  the  reviewing  authority,  held  that  he  was 
entithnl  to  poy  from  the  date  of  his  arrest  or  surrender  and  roturn  to 
mililar>'  i-ontrol — the  date  iit  which  u  der^rter  (A,  R.  131;  Wl  of 
IIHH)  is  "considered  as  again  in  service."  or  rather  i-esumea  his  serv- 
kt'.     L,  317.  JAfj/,  1-SS6. 

1406.  Where  a  .-soldier  was  (rentcneed  *'to  lie  dishonorably  dis- 
charged, forfeiting  all  pay  and  allowances,  and  to  be  confined  for  throe 
montJi»."  and  the  dishonorable  di^-hargc  was  remitted  in  appi'oving 
the  M'ntenee,  h-lti  that  the  forfeiture  was  evidently  intended  to  relate 
to  pay  due  »t  the  date  of  discharge,  and  that,  as  the  di^schurgo  had  Iwen 
remitted,  the  forfeiture  could  apply  only  to  pay  due  at  the  date  of  the 
mvipt  at  the  post  of  the  order  publUhing  the  sentence.  LI.  17«, 
Itr,r,„Kr,  IXSC. 

1406.  Where  a  sentence  of  forfeiture  of  ten  dollars  per  month  fur  a 
certain  number  of  months  was  remitted  thirteen  days  after  pronudga- 
tinn,  Hfl'l  that  the  forfeiture  not  affected  by  the  i-eiuission  was  to  1k! 
exet-uted  by  stopping  against  the  soldier's  pay  the  thirtieth  part  of  ten 
dollars  for  each  and  every  day  prior  to  the  remission.  LV,  227, 
,  Jfttymf^r.  1887. 

:  1407.  As  prcscrilwd  in  paragraph  »52,  A.  R.  (1051  of  llWl).  an  order 
nilting  a  forfeiture  of  jmy  o))emtj's  only  on  the  jiay  which  l>ecomes 
e  sutMcquent  to  the  date  of  the  order:  in  other  words  the  regulation 
i*  baoed  upon  the  nnaumption  that  the  forfeiture  becomes  fully  exe- 
nttcd  each  day  as  to  that  day's  pay.     Card  3332,  </uiic.  1896;  5411, 

IJ^teeaAer,  1898;  5883,  5898,  FJ)ruary,  1899;  6311.  A/>n7,  1899. 
|-  MMb  Wbora  a  forfeiture  of  ten  dollara  per  month  for  three  months 
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was  imposed  upon  a  soldier  (in  the  first  year  of  his  enlistment),  hdd 
that  this  coidd  not  be  executed  by  forfeiting  thirty  dollars  in  one  sum 
when  so  much  had  aggregated  as  pay  due,  but  that,  as  his  available 
monthly  pay  was  nine  dollars  only  (four  dollars  being  retailed  under 
the  act  of  June  16,  1890),  the  execution  would  be  best  managed  by 
remitting  one  dollar  for  each  month  included  in  the  sentence.  68,  54, 
Decemher,  1S9S. 

1409.  Pay  for  a  certificate  of  merit,  like  pa}'  for  continuous  service, 
has  always  been  held  to  be  a  part  of  the  soldier's  pay  and  as  such  sub- 
ject to  forfeiture  by  sentence  of  a  court  martial.     Card  1308,  Aprils 

1895. 

FOEOEET. 

1410.  A  disbursing  officer  who  pays  out  money  of  the  United  States 
upon  vouchers  that  are  forged  will  in  general  make  himself  liable  for 
the  amount  paid.  Thus  where  such  an  officer  paid  out  public  money 
upon  transportation  requests,  addressed  to  a  railroad  company  and 
accepted  by  it,  which  requests  had  been  fraudulently  prepared  by  a 
quartermaster's  clerk  who  had  forged  the  name  of  the  quartermaster 
thereto,  held  that  the  disbursing  officer  was  responsible  for  the  amount 
paid.     66,  208,  October^  1892. 

1411.  A  paymaster  drew  his  check  in  favor  of  a  discharged  soldier 
for  the  amount  due  him  on  final  settlement.  The  payee  endorsed  the 
check  in  blank,  and  the  paymaster  then,  according  to  a  common  prac- 
tice, sub-endorsed  it,  adding  his  official  designation,  merely  for  the 
puipose  (though  the  endorsement  did  not  so  state),  of  identifying  the 
signature  of  the  payee.  The  writing  in  the  body  of  the  check  was 
then  removed  or  altered  and  the  check  filled  in  for  a  verj'  much  greater 
amount.  The  check  thus  raised  was  on  the  next  day  presented  to  and 
paid  by  the  Assistant  Treasurer  at  New  York.  Held  that,  while,  in 
the  hands  of  a  hona-jide  endorsee,  the  liability  of  the  paymaster  would 
have  been  that  of  a  regular  endorser,  parol  evidence  not  being  then 
admissible  to  show  that  he  endorsed  merely  for  identification,^  yet  the 
loss  in  this  case  legally  fell  upon  the  Assistant  Treasurer  whose  lia- 
bilit}'  Wits  the  same  as  that  of  a  bank  which  pays  a  forged  check  in  a 
case  in  which  the  forgery  has  not  been  facilitated  by  the  negligence  of 
the  drawer.'     53,  312,  ifay,  1892. 

FEATTDULENT  ENLISTMENT. 

1412.  This  offence  (constituted  and  made  punishable  as  a  violation 
of  Art.  62,  by  the  act  of  July  27,  1892,  c.  272,  s.  3)  is  defined  in 

*  Daniel  on  Nc»j;c>tiaV>lo  Instnimentn,  vol.  1,  p.  719,  and  cases  died. 
^Byles  on  Bills  (Shar>*\vood's  edition),  337,  and  cases  cited. 
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Girc.  No.  13,  A.  G.  O.  1892.*    The  misrepresentation  or  concealment 

characterising  it  must  have  induced  the  enlistment  of  the  .soldier  and 

must  have  related  to  a  fact  which  if  known  would  have  claused  his 

rejection.     Where  the  offen<*e  consisted  in  his  having  concealed  the  fact 

that  he  had  been  discharged  with  a  questionable  r/*arflk;/^r — viz.,  *'very 

good  except  when  intoxicated,  then  bad"— /a/rf  that  such  offence  was 

chargeable  as  **  fraudulent  enlistment,"  provided  the  knowledge  of  this 

fact  on  the  part  of  the  recruiting  officer  would  have  prevented  the 

enlistment.     63,  153,  January^  1S94- 

1418.  A  fi*audulently  enlisting  soldier,  may  b<»  disposed  of  in  either 
of  two  ways,  viz.^  he  may  be  brought  to  trial  for  his  offence  under  the 
statute,  or  he  may  be  discharged  '' without  honor.''  If  brought  to 
trial  and  convicted,  and  his  sentence  does  not  include  dishonorable  dis- 
charge (as  it  need  not  do  under  the  order  prescril)ing  a  maxinuim 
punishment  for  this  offence),  ///7</  that  the  Government  4'ould  not 
properl}'  also  summarily  discharge  him.  While  it  might  have  resorted 
to  either  coufse,  it  would  scarcely  be  just  to  subject  the  offender  to 
both.     60,  174,  June,  1893. 

1414.  The  enactment  of  the  law  making  fraudulent  enlistment  a 
military  offence,  did  not  take  it  out  of  the  law  of  contracts.  Fraudu- 
lent enlistment  has  a  two-fold  chanwter — criminal  and  civil.  In  the 
latter  character  it  is  a  fraudulent  contract  which  may  Ik*  avoided,  and 
when  a  contract  is  avoided  for  fraud,  the  party  committing  the  fraud 
has  no  right  to  the  benefits  of  the  contract.  Paragraph*  1510,  A.  R. 
(1386  of  1895;  1564  of  19()1)  simply  carries  out  this  principle.  It 
IS  therefore  legal  under  this  regulation  to  summarily  dis(»harge  a 
fraudulently  enlisted  soldier  with  loss  of  all  \m.\  and  allowances, 
instead  of  bringing  him  to  trial.     68,  31S,  Manh^  1S93, 

1416.  A  fraudulent  contract  of  enlistment  is  not  void  Init  voidable 
only  at  the  option  of  the  Government.     The  (lovernnient,  on  becom- 
ing cognizant  of  the  fraud,  may  avoid  the  contnict,  or  waive  the 
objection  and  allow  it  to  stand — in  which  latter  case  the  accepted  serv- 
•^^  is  as  legal  as  that  of  any  other  soldier.     Where    the   fraudulent 
character  of  an  enlistment  contnict  did  not  Ixvome  known  until  after 
a  part  of  it  had  been  executed,  ///A/,  that  while  the  ^iame,  as  to  its 
unexecuted  portion  might  legally  then  !)e  avoided  and  tenninated,  yet, 
to  to  the  part  executed,  it  was  a  valid  contmct,  and  the  soldier  rould 
not  lawfully  be  required  to  refund  money  jmid  for  that  i)art.     55,  18»3. 
AyguMt^l892;  Cards  355,   851),   S*pf(mLi\  ISOJ^;  4l»4,  Orfi^>rr^  1^0\; 
1634,  Augxuit,  1896;    2022,   Jaimanj.   1890;  l>7I7,    yni^nuhrr,    1S9G; 
6898,  May,  1899. 
1416.  There  is  a  distinction  l)etween  a  fmudulent  contract  of  cnlist- 


*  See  Conrt-Mar.  Maiuial  (1001),  jiuj^r  J4.  iK.to  4. 
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ment  and  the  chamcter  of  service  thereunder.  While  the  former  is 
voidable  at  the  option  of  the  Government,  the  service  is  legal  service 
and,  if  the  contract  be  not  avoided  on  account  of  the  fraud,  the  soldier 
would  be  entitled  to  such  a  discharge  upon  completion  of  his  term  as 
his  services  may  merit.  And  if  the  discharge  is  an  honorable  one,  it 
should  in  general  be  viewed  as  establishing  the  fact  that  the  senice 
referred  to  therein  was  honest  and  faithful.     Card  6400,  May^  1S99, 

1417.  Before  fraudulent  enlistment  was  made  a  militaiT  oflfence  bv 
the  act  of  July  27,  1892,  it  was  held  that  persons  fraudulently  enlist- 
ing (except  those  who  were  undischarged  under  a  former  enlistment) 
could  not  be  tried  for  the  fraudulent  enlistment  as  a  militarv  oflfence, 
because  when  the  act  was  done  they  were  not  in  the  "land  forces. ''  So 
in  the  act  of  1892,  receipt  of  pay  or  allowance  was  made  part  of  the 
oflfence.  The  complete  oflfence  therefore  is  the  entry  into  the  sen'ice 
by  means  of  a  misrepresentation  and  the  receipt  of  pay  or  allowance. 
The  procuring  of  the  enlistment  by  means  of  misrepresentation,  Ac., 
and  not  the  misrepresentation  itself,  constitutes  the  offence.  Card 
2768,  Janunry,  1897;  see  §  312,  ante. 

1418.  The  act  of  enlisting  without  a  discharge  from  a  prior  enlist- 
ment was  punishable  as  fraudulent  enlistment  before  the  enactment  of 
the  legislation  of  July  27,  1892,  there  being  no  doubt  that  the  soldier 
so  enlisting  is  in  the  military  service  at  the  time  of  such  fraudulent 
enlistment.  In  such  a  case  it  is  not  necessary  to  allege  the  receipt  of 
pay  or  allowances.  These  words  were  inserted  in  the  act  of  1892 
to  meet  the  cases  of  men,  not  }x)und  to  service,  who  f  i-audulently  enlist. 
It  was  thought  that  the  view  might  be  taken  in  such  cases  that  the  act 
of  fi-audulent  enlistment  was  not  committed  in  the  military  ser^ace 
and  would  not  be  sufficient,  taken  alone,  to  form  the  subject  of  a 
military'  charge.  *  In  these  cases  therefore  an  allegation  in  the  specifi- 
cation of  receipt  of  pay  or  allowances  is  essential  to  properly  describe 
the  military  offence  of  fraudulent  enlistment  defined  and  prohibited 
by  the  statute.     Cards  7275,  Fehniury,  1899;  7668,  F^bruary^  1900. 

1419.  Where  r  soldier  fraudulently  enlists  without  a  discharge  from 
a  prior  enlistment,  he  maj'  be  brought  to  trial  for  desertion  and  fraudu- 
lent eplistment,  or  he  may  l>c  restored  to  duty  without  trial  and  held 
to  serve  either  the  fraudulent  enlistment  or  the  one  from  which  he 
deserted,  or  both,  at  the  option  of  the  Government.  In  practice,  if  he 
is  held  to  serve  only  one,  he  is  discharged  without  honor  from  the 
other.  49,  442,  Ocioher,  1891;  Cards  359,  September,  1894,;  2115, 
2larch,  1896;  4711,  Aiujud,  1898;  5592,  Jamuiry,  1899. 

^  In  a  recent  ca«j  (In  re  Carver,  103  Fe<leral  Reporter,  624)  the  court  said:  "It  may 
well  l>e  doubted  whether  under  the  Constitution  iraudulent  enlistments  can  be  made 
offenet«  punishable  bv  courts  martial ;  but  there  can  be  no  question  that  the  receipt 
of  pay  or  allowance  after  fraudulent  enlistment  may  be  made  so  punishable." 
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1420.  Where  a  man,  not  a  denerter  from  a  prior  enlistment,  fraudu- 
lently enlists  he  mav  be  allowed  to  serve  out  such  enlistment  or  he 
may  lie  discharged  therefrom  without  honor,  or  brought  to  trial  for 
the  offenee  of  fraudulent  enlistment  at  the  option  of  the  Government. 
Cards  4797,  Amjnxt,  ISOS ;  54sl,  iMemher,  ISOH. 

1421.  Dis<iualitii'ations  for  enlistment  may  Ik?  statutory  and  not 
fitatutory.  Congress  has  said  (act  of  August  1,  1894)  that  a  man 
^hose  sen'icHi  during  his  last  preceding  term  of  enlistment  has  not 
been  honest  and  faithful  is  disc|ualitied  for  enlistment,  and  this  gov- 
erns all  recruiting  officers.  But  where  such  sen'ico  has  been  honest 
and  faithful,  there  may  be  disqualitications  which  would  justify  the 
rejection  of  the  applicant:  in  short,  the  fact  of  such  honest  and  faith- 
ful isen'ice  takes  him  out  of  the  class  whose  enlistment  is  prohibited 
bjthe  act  of  August  1, 1894,  but  does  not  prevent  his  enlistment  being 
fraudulent  if  he  concealed  facts  in  regard  to  other  previous  service, 
which  if  known  would  have  caused  his  rejection.  Card  7542,  Janu- 
QTy  and  FSniary,  1900. 

1410.  A  deserter  from  the  Navy  of  the  United  States  who  enlists  in 
the  Army  by  concealing  the  fact  of  such  desertion,  commits  the 
<^ence  of  fraudulent  enlistment  and  may  be  brought  to  trial  therefor. 
»,  91,  April,  1803. 

1428.  The  dishonorable  discharge  l)y  sentence  of  court-martial  of  a 
•oHfer  for  fraudulent  enlistment  is  not  intended  as  a  rescission  of  the 
ciQtract  but  as  a  punishment  for  the  military  offence.  Being  discharged 
Jy  way  of  punishment  for  an  offence  (Sei».  1290,  Rev.  Sts.),  he  is  not 
^titled  to  travel  allowances;  but  if  such  sentence  does  not  provide  for 
firfeiture  of  pay  and  allowances,  he  is  entitled  to  all  current  pay  and 
tflowances  due  him  at  date  of  the  discharge.  Paragraph  1380,  A.  R. 
(U64of  1901),  which  provides  that  enlisted  men  discharged  for  fraudu- 
faot  enlistment  shall  not  l)e  entitled  to  pay  and  allowances,  etc.,  applies 
only  to  summary  discharges  for  f mudulent  enlistment  and  not  to  dis- 
darges  by  court  martial  for  f mudulent  enlistment.^  Card  3608, 
S(»mnher,  1897. 

FinfDS  FROM  SAVINGS. 

Ittt  The  company,  hospital,  and  similar  funds,  not  being  public 
itoney,  it  was  formerly  held  that  stoppages  of  pay  of  officers  and  sol- 
few  ooold  not  be  made  to  reimlmrse  these  funds  (XLVII,  151,  JHur^ 
JSSSf  35,  189,  Septeinher,  1889);  but  as  the  post  exchange  fund  has 
lien  recognized  as  an  agency  or  instrumentality  of  the  Governuiont,- 

'The  Comptroller  of  the  Treasurj'  held  nmtni  a>«  to  thin  regulation,  in  opinion  date<l 
hmmrf  2S,  1898  (not  published),  and  cited  in  support  the  caw»  of  Fenian<loH, 
fcided  Aug.  12,  1897  (4  Comp.  Dec.,  54). 

'SeeezUmct  from  decision  of  Court  of  Claims,  in  Dugan  v.  T'nitiHl  States,  in  note 
b  f  2014,  potl. 
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and  in  view  of  the  reasonn  upon  which  such  eoncIunioD  rests,  held  tha 
stoppages  may  iegalh"  be  made  lb  reimburse  post  exchange*  eompanj 
bakerj^  hospital,  and  regimental  funds.  Cards  3171,  June^  1897;  7181 
OctfJjer,  1899. 

1425.  Where  a  retired  enlisted  man  embezzled  $240,  post  exchan^ 
funds,  held^  in  view  of  the  fact  that  such  funds  are  recognized  as  « 
instnmientality  of  the  Government,  that  his  pay  could  legally  be  stop 
ped  to  reimburse  those  funds.     Card  3171,  Juiie^  1897. 

1426.  Where  certain  officers  had  misappropriated  and  applied  to 
their  own  iLse  $589.08,  company  funds,  recommended^  that  that  amount 
be  stopped  against  their  pay.     Card  7186,  OcUher^  1899. 

1427.  An  officer  at  the  time  of  his  death  was  accountable  for  $300 
company  fund.  A  board  of  survey  reported  that  he  had  left  in  lieu 
of  the  money  an  unindorsed  government  check  for  that  amount,  pay- 
able to  his  ortler  and  purporting  to  be  for  pay  due  him.  It  thus 
appeared  that  the  officer  owed  the  company  fund  $360,  and  that  the 
Government  owed  him  the  same  amount  for  salary,  the  check  not  hav- 
ing l)een  presented  and  paid.  Advised^  therefore,  that  as  an  oflBcers 
pay  may  legallj'  be  stopped  to  reimburse  the  company  fund,  $360  be 
stopped  against  the  pay  due  the  deceased  officer,  and  that  the  check 
referred  to  be  returned  to  the  drawer  to  be  cancelled.  Card  7957, 
April,  1900. 

FURLOUOH. 

1428.  Iftld  that  a  department  commander,  in  acceding  to  the  apfdi- 
ciition  of  an  enlisted  man  for  a  month's  furlough,  would  not  be  autho^ 
ized  to  make  the  grant  conditional  on  his  giving  up  or  wai\ing  one 
month  of  the  three  months'  furlough  allowed  at  the  end  of  the  third 
vear  of  enlistment  by  the  act  of  June  16,  18iK),  c.  426,  sec.  2.    The 
pr«)visions  of  this  act  are  based  upon  public  policy,  being  devised 
with  a  view  to  diminishing  the  great  evil  of  desertion.     In  this  view 
tlH»v  entitle  the  soldier  as  a  right  to  the  furlough  at  the  time  specified 
and  to  tlie  discharge  at  its  expiration.     The  policy  is  extended  to  ill 
Nol(lii»rs,  and  the  right  made  absolute.     It  is  not  even  declared  that  the 
furlough  or  dis^diarge  shall  l)e  allowed  under  "  regulations  to  be  pre* 
wrilHMl;"  the  gnint  is  unqualified  and  unrestricted.     Any  conditioi 
iniiM>sed  )>v  a  (*onunander  would  thus  be  in  contravention  of  the  teiflt' 
and  indie v  of  the  law.     The  furlough  given  a  soldier,  pending  the  teiW 
of  rnlistnient,  under  par.  101)  or  110,  A.  R  (1889),  is  an  altogether ^^ 
fori^nt   uuitttT  and  should  ])e  considered  as  quite  independent  of  tf 
fiirlougli  pn»vided  by  the  act  of  1890.     The  former  furlough  is  inlki 
tMUuinaiMh^r*-**  di^cn^tion  under  the  regulations,  and  should  be  grant 
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on  the  merits  of  each  case  as  a  separate  and  distinct  act  and  order  (|uite 
irrespective  of  the  statutoiT  furlough  that  may  l)e  earned  l)v  faithful 
service  at  the  end  of  the  three  years.     64,  220,  March  ^  189^. 

14S9.  Under  the  provisions  of  sec.  2  of  the  act  of  June  16,  1890, 
granting  a  thi'ee  months'  furlough  to  soldiers  after  three  j^ears  of 
'"faithful"  service,  held  that  it  would  not  be  expedient  to  adopt  an 
inflexible  rule  that  a  soldier  who  at  any  prior  period  of  his  enlistment 
had  been  convicted  of  a  militarj'  offence  should  bo  deemed  ineligible 
to  such  furlough.  As  regards  offences  other  than  desertion,  each  case 
dhoald  properly  be  left  to  be  decided  upon  its  own  merits  at  the  dis- 
cretion of  the  Secretary  of  War.     48,  20,  June,  1891. 


G. 
OAXBLnro. 


14W.  Grambling,  per  se^  does  not  constitute  a  military  offence.  If 
indulged  in,  however,  to  such  an  extent  or  in  such  a  manner  as  to  give 
it  the  character  of  a  disorder  '^to  the  prejudice  of  good  order  and 
Diilitary  discipline  "  in  the  sense  of  Art.  62,  or  under  circumstances  so 
personally  discreditable  as  to  bring  it  within  the  description  of  ^^  con- 
duct unbecoming  an  officer  and  a  gentleman,"  it  may  of  course  be 
taken  cognizance  of  by  a  court  martial.  The  Army  Regulations  recog- 
nize it  as  peculiarh'  objectionable  when  practised  by  a  disbursing 
officer.*     XVI,  381,\/w7y,  186'5;  XL,  32,  OrtrAr.  1877. 

OASKISHMENT. 

1431.  It  is  well  settled,  upon  ronsidemtions  of  public  policy,  that 
funds  in  the  possession  of  a  paymaster  of  the  army  or  other  disbursing 
^ntof  the  United  States,  due  as  pay,  sahiry,  or  wages,  to  an  officer 
or  soldier  of  the  aniiy,  or  other  government  employee,  cannot  be 
ittached  in  a  suit  instituted  agiiinst  such  officer,  &c.,  !)y  a  private 
creditor.*     VIII,  498,  Jlay,  1864;  XX,  418,  rihrunrij.  1866;  XXVI, 

*8ee,  in  G.  C.  M.  O.  18,  War  Dept.,  1871,  a  cawc  of  a  diHlmmiiK  officer  convicted  of 
fBiibliDg,  afl  an  offence  under  Art.  62;  and  note  the  remarkH  of  the  reviewing  author- 
^r upon  an  instance  of  this  claas  in  (t.  O.  2,  Dent,  of  Arizona,  1878.  In  an  early 
WK  in  G.  O.  104,  Hdqrs.  of  Army,  18;i,'i— it  wan  iield  that  a  (^laini  by  a  diHbursing 
iAoer  that  he  had  playe<l  for  too  eniall  ntakes  to  endanj?er  the  safety  of  the  puVilic 
tekb  entmsted  to  nis  charge,  was  not  a  sufficient  excune  for  his  gani))lin^,  in  view 
flithe  regulation.    See  par.  590,  A.  R.  of  1895  (672  of  1901) . 

'Buchanan  r.  Alexander,  4  Howard,  20;  Averill  r.  Tucker,  2  C'ranch,  C.  (\  r>44; 


r.  Lubey,  1  McArthur,  187;  13  Opin.s.  At.  (ren.  566.     And  tlie  name  j)rin(iple 
■.'illpplied  to  "moneys  due  from  municipal  cor])orations.     Hawthorn  r.  St.  Lmi.**,  11 
'¥o.  59;  Bumham  r.  Fond  du  Lac,  lo  VViw.  211;  Wilson  r.   Bk.  of  1^.  55  (ia.  98; 
Phiitt  r.  Armstrong,  56  Ala.  306;  Boone  Co.  r.  Keck,  31  Ark.  :iS7. 
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466,  Fefytuary.  186S;  XXVIII,  47,  Augmt,  18€S;  XXXIII,  8,  Man 
1872;  XXXIV,  26,  Xoveinher,  1872;  Cards  1901,  Decemher.  18S 
2767,  Drce/nber,  1896;  4887,  Septemher.  1898;  6103,  MarcK  18i 
Where  indeed  the  pay  due  han  lieen  paid  over  to  a  third  person  as  t 
authoiized  agent  or  attorney  of  the  party  entitled  to  receive  it.  it  m 
be  attached  by  the  garnishee  process  in  the  hands  of  such  perse 
Card  4887,  ^t/j^m. 

1432.  The  principle  is  well  established  that  money  in  the  hand>  a 
disbui'sing  agent  of  the  United  States  is  not  subject  to  attachment  ii 
suit  by  a  creditor  of  a  imrty  to  whom  such  money  is  due  and  payab 
A  military  disbursing  officer  is  therefore  not  empowered  to  pay  mo 
eys  in  his  hands,  duo  a  government  contractor,  to  any  creditor  of  sm 
contractor,  or  to  any  person  other  than  the  contractor  himself,  or  hi 
agent  or  attorney  or  personal  representative;  nor  can  he  be  madeliabl 
to  pay  over  any  pail  of  such  moneys  as  garnishee  in  a  suit  brough 
against  such  contractor.     LIV,  514,  January^  1888, 

1433.  A  general  service  clerk  received  from  a  pa}niia8ter  of  the  army 
in  payment  of  his  monthly  pay,  a  check  upon  a  national  liank,  whid 
was  a  U.  S.  depositary.  On  presentation  the  bank  retained  the  checl 
and  refused  paj^ment  on  the  ground  that  the  county  sheriff  had  levies 
an  attachment  on  all  the  property  of  the  payee  in  the  bank.  JKi 
that  such  refusal  was  legally  unauthorized.  The  pay  due  was  puMi 
money  in  the  hands  of  the  depositary,  and  could  be  paid  only  totb 
payee  of  the  check  or  his  order.     64,  361,  Jidy^  1892, 

1434.  A  creditor  of  a  government  contractor,  to  whom  the  Govern 
ment  owes  a  l)alancc,  cannot  attain  the  object  of  a  foreign  attachmen 
by  bringing  suit  against  the  contractor,  and  joining  with  him,  « 
defendants,  the  United  States,  as  also  the  officer  of  the  army  who  ex€ 
cuted  the  contract,  and  praying  judgment  against  the  United  States 
or  for  an  order  of  court  uix>n  the  officer  to  pay  over  the  amoun 
claimed.  An  individual  cannot  ])e  allowed  so  to  control  the  operation 
of  the  Government.'     40,  251,  Aj}n7,  1890. 

GENERAL  STAFF. 

1436.  The  General  Staff  of  the  army,  consisting  of  the  chiefs  of  tli 
staff  corps  and  inferior  officers  of  the  same,  constitute  the  Staff  i 

^Moreover,  wIhmi  nuit  i.s  initiato<l  ajumiiihl  the  Unite<l  Stateo,  the  plaintiff  is  reqnif 
to  proceed  acoonliii^  to  the  provisions  of  necs.  4, 5  and  6  of  the  act  of  March  3^  181 
c.  359,  and  must  tluly  serve  a  cony  of  the  i>etition  upon  the  proper  U.  8.  aito 
attorney,  as  notice  to  ap|»ear  and  defend  the  interestt*  of  the  Tnited  States,  and  n 
a  copy  \o  the  Attorney  General,  &c. — a  procedure  which  had  not  been  followed 
this  (knQ. 


HABEAS  roRprs.  391 

the  Commander-in-chief  of  the  Army — the  President.*  Ah  such,  these 
officers  are  properly  under  the  immediate  direction  of  the  Secretary  of 
War,  who  acts  for  the  President  in  the  administration  of  the  military 
department.     XXXVIII,  253,  Au{^ii^f,  1876;  XL,  17,  Ajyril,  1877. 


H. 
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1436.  In  a  proclamation  of  May  10,  1861,  the  President  authorized 
tte  commander  of  the  IT.  S.  forces  on  the  Florida  coast,  if  he  found  it 
necessarj',  *'to  suspend  there  the  writ  of  halnmH  corpus^  By  G.  O. 
IW,  War  Department,  Aug.  13,  18*52,  the  President  suspended  the 
priYilege  of  the  writ  of  haheaj<  aprpun  in  cases  of  persons  liable  to  draft 
who  should  attempt  to  depart  to  a  foreign  countiT,  or  should  absent 
themselves  from  the  State  or  county  of  their  residence,  in  anticipation 
.  of  a  draft  to  which  they  would  !>e  sul)ject.  By  a  proclamation  of  Sep- 
tember 24,  1862,  the  President  declared  the  privilege  of  the  writ  sus- 
pended in  respect  to  all  persons  arrested  or  imprisoned  "during  the 
lebellion  by  any  military  authority,"  or  under  *'^  sentence  of  any  court 
nartial  or  military  commission."  These  proclamations  and  orders 
were  all  based  upon  the  theory  that  under  Art.  I,  Sec.  9,  ptir.  2,  of 
the  Constitution,  or  otherwise,  the  President  alone,  in  the  absence  of 
»ny authority  from  Congress,  wiis  emix)wered  to  suspend  the  privilege 
of  the  writ.'     See  1,  345,  SepUmhrr.  ISO  J, 

But  in  the  following  year,  ])V  the  act  of  Congress  of  March  3, 1863, 
c81,  s.  1,  it  was  provided:  '•That  during  the  present  rebellion  the 
President  of  the  United  Statics,  whenever  in  his  judgment  the  public 
safety  may  re<iuire  it,  is  authorized  to  suspcMid  the  privilege  of  the 

writ  of  hahfiiii  rorj}Hi<  in  any  cjise  throughout  the  United  States  or  any 

'Stcxtiueler.  Military  Dictionary,  tith*  "(ionenil  Staff,"  dt'tineH  thin  term: — "The 
Mv  of  otfitvrH  entnisted  with  the  jjeneral  (hitieM  of  tlic  arniv  in  aid  of  a  coniinantler- 
in-chief."  See  G.  0. 11  and  2S,  A.  (J.  ().,  1S(>9;  alni  two  lettorn  of  Secn»tarv  of  War 
toLieutenant  (leneral  Sheridan  (5()03,  A.  (f.  O.  1HS5)  <late<l,  rt>8iKH*tivelv,  Dee.  9, 1884, 
•ndJan.  17,  ISSo. 

'The  Question  whether  the  PreHi<lent  wa.H  autliorize<l,  in  hiw  own  dincretion  and 

lodqienaentl^'  of  the  san<*tion  of  Congress,  to  exercise  this  jMnver,  was  much  dis- 

nwwd  early  in  the  civil  war.     The  fullest  unfunient  in  favor  of  the  existence  of  the 

power  in  the  President,  in  contained  in  Mr.  Horace  Binney's  treati.se  on  "The  Privi- 

ineof  the  Writ  of  Jfafteas  Corpus  un<ler  the  Constitution."     An<l  w»e  also,  Kx  jnirte 

mld^  5  Blatoh.  63;   Opinion  of  At.  (ien.  Bates  in  10  Opins.  74.     The  weight  of 

Kicttl  aathority,  however,  wa«  the  other  wav.     See  Kc  partr  Merrvnian,  Tanev, 
;  McCall  r.  McDowell,  1  Ahbott,  I'.  S.  K.,  212;  (Jriflin  v.  Wilcox,  2i  Ind.  383;  In 
t  Kemp,  16  Wiec.  382;  In  re  Oliver,  17  id.  703. 
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part  thereof;-' — Congress,  hv  thus  asserting  the  right  in  itself  to  autho 
ize  the  saspension,  implying  that,  in  its  opinion,  the  power  to  suspei 
did  not  reside  in  the  President.* 

In  sundry  particular  eases,  referred  to  the  Judge- Advocate  Genei 
by  the  Secretary  of  War,  of  persons  detected  in  holding  correspon 
ence  with,  or  giving  intelligence  or  otherwise  lending  aid  to,  the  enemj 
as  also  in  obstructing  enlistments  in  the  army,  &c.,  the  opinion  wft 
expressed  that  the  suspension  of  the  writ  by  the  President  would  hi 
legally  justified  under  this  act.  11,  174,  456,  April  and  J/ay,  1S6S; 
III,  72,  Jtme^  1863.  The  instances,  however,  of  suspension  in  indi- 
vidual cases  were  not  numerous;  for,  presently,  viz.,  on  Sept  15, 1863, 
and  pursuant  to  the  act  of  March  1863  above  cited,  the  President 
issued  a  proclamation  suspending  the  privilege  of  the  writ  generally, 
and  '^throughout  the  United  States"  in  all  cases  '"where,  bytiie 
authority  of  the  President  of  the  United  States,  militar}',  naval,  ind 
civil  officers  of  the  United  States," or  any  of  them,  hold  persons  under 
their  command  or  in  their  custody,  either  as  prisoners  of  war,  spies, 
or  aiders  or  abettors  of  the  enemy,  or  officers,  soldiers,  or  seamen 
enrolled  or  dmfted  or  mustered  or  enlisted  in,  or  belonging  to,  the  laod 
or  naval  forces  of  the  United  States,  or  as  deserters  therefrom,  or 
otherwise  amena))le  to  military  law,  or  the  rules  and  articles  of  wtf) 
or  the  rules  or  regulations  presc»ribed  for  the  military  or  naval  serv- 
ices by  authority  of  the  Pre>sident  of  the  United  States,  or  for  resisting 
a  draft,  or  for  any  other  offence  against  the  military  or  naval  service." 
In  a  case  in  which,  by  the  operation  of  this  last  proclamation,  the  writ 
was  susf)ended,  Iwld  that  any  judge  or  court,  whether  of  the  United 
States  or  of  a  State,  would  be  required  to  dismiss  the  writ,  on  beii^ 
advised  (in  the  manner  and  form  indicated  in  the  act  of  March  Sy 
1863,  s.  1)  that  the  i>arty  sought  to  be  relieved  was  *"  detained  M  • 
prisoner  under  the  authority  of  the  President.''     XV,  157,  JfayJ865. 

1437.  By  a  proclamation  of  Dec.  1,  1865,  the  President  "revoked 
and  annulled"  the  sus))ension  (by  proclamation  of  Sept.  15,  1863) ol 
the  privilege  of  the  writ  in  certain  States,  including  New  York.  HM 
that  such  rovoc^ation  did  not  operate  to  authorize  the  disc-harge,  by  • 
court  of  that  State,  of  a  prisoner  detained  in  military'  custody  undef 
color  of  the  authority  of  the  Unitt^d  States.     XXI,  92,  December^  ISSi* 

1438.  But,  independently,  on  the  one  hand,  of  any  proclamation  oi 
act  of  the  President  suspending  the  privilege  of  the  writ,  or,  onihi 
other  hand,  of  any  pnx'lamation  revoking  a  previous  suspension,  ta^ 
on  constitutional  grounds  alone,—  held  that  no  court  or  judge  of  M] 

Stjite  could  in  any  instance  1>e  authorized  to  discharge,  on  habeas  oorpt^ 

— ■ 

*  fc^^  In  rt'  Murphy,  Woolworth,  141. 
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i  person,  military  or  Mvil,  held  in  military  cu-stody  by  the  authority 
of  the  United  States.  XIX,  92,  iMt-inh^r,  ISOo;  XXI,  92,  133, 
Decefhher,  1S66.  And  hdd^  particularly,  in  regard  to  soldiers  arrested 
or  conlined  by  the  militarj'  authoritien  under  a  charge  of  or  sentenc*e 
for  desertion, — that  their  discharge,  upon  any  ground,  l)y  wnt  of 
hdeas  corpus  was  wholly  beyond  the  jurisdiction  of  any  State  tri- 
bunal. II,  34,  IIK),  484,  Feiruari/  to  Jujte,  1S6S;  III,  104,  Jun^f,  1S63; 
V,  398,  December^  1863.  So  held^  in  regard  to  persons  arrested  by  a 
proTost  marshal  as  deserters  for  not  responding  to  a  draft  in  time 
of  war.  Ill,  457,  578,  August  and  SepUnnher^  1863,  And  further, 
hdd  that  no  State  court  could  have  jurisdiction,  on  a  proceeding 
for  the  discharge  by  writ  of  habeas  cfjrpus  of  an  enlisted  soldier,  to 
pa%  upon  the  question  of  the  legality  of  the  soldier^s  enlistment, 
or  to  discharge  him  from  his  contract  of  enlistment,  on  the  ground 
of  its  invalidity  by  reason  of  minority,  non-consent  of  parent,  or 
other  cause;  the  authority  to  discharge  from  the  restraint  and  obli- 
gation of  the  ordinary  military'  status  being  considered  to  be  governed 
by  the  same  principle  as  that  to  discharge  from  an  arrest  or  confine- 
ment under  a  military  charge  or  sentence,  or  from  the  custody  of  a 
U.  S.  marshal  under  civil  process  of  the  Ignited  States.*  XXI,  157, 
Janmjy,  1866;  XXIX,  140,  July.  1809;  XXXIII,  271,  August,  187'J; 
aj,  313,  May,  1889;  Card  394,  Septemh^r.  1894. 

14S9.  And  held  that  a  State  court  was  not  authorized  to  discharge 
on  habeas  ccrjms  a  civilian  held  l)y  the  authority  of  the  United  States 
•8  a  convict  under  sentence  of  a  militaiy  commission.  XXVIII,  50, 
hiqnd,  1868. 

'Oppr«ied  to  this  \'iew  wa«  the  opinion  of  Attv.  (ien.  Stanl)ery  in  (Jonnlev'H  catfc 

(October,  1867),  12  Opin?.  At.  Gen.  258.     But  iii  DtHvniljer,  1S71,  the  ruling?  of  the 

Judge-Advocate  General  in  this  cla**8  of  ca^^eH  wan  HiiHtaineil  bv  tlie  Unittnl  States 

Sttpreme  Court  in  Tarble's  Case,  13  Wallace,  397,  in  which  the  jadjnnent  of  a  State 

ooQrt,  which  had  ordered  the  diwharge,  on  hahnas  rorpuA,  of  an  enliHte<l  soMicr  from 

"thecustody  of  a  recruiting  officer,"  i.  e,  from  the  oblijjation  of  hin  contract  of  enli*<t- 

ni«it,  on  the  ground  that  he  ha<l  cnliHtwl  when  under  eighteen  yi»arH  of  age  and 

^thoat  his  father's  consent,  was  rt»verHe<l  an  an   unconntitutional  assumption  of 

wthority.     In  applying  to  the  case  the  princii)le  laid  down  in  Ableman  r.  Booth,  21 

Howanf,  506,  the  Court,  by  Field,  J.,  oIwhtvcs:    *' State  judges  an<l  State  courts, 

Wthorized  by  laws  of  their  Statics  to  issue  writs  of  haheas  ntrpun^  have  undoubte<lly 

*TOht  to  issue  the  writ  in  any  case  where  a  i)arty  is  alleged  to  \w  illegally  <*onfi!u d 

within  their  limits,  unless  it  am)ear8  upon  his  ai»plicati<m  that  he  is  confine<l  under 

the  authority ,  or  claim  and  color  of  the  authority,  of  the  Unite<l  States,  by  an  otlict'r 

of  that  govemnient.     If  such  fact  apjK^ar  upon  the  application  the  writ  should  ])e 

fefused.    If  it  do  not  appear  the  judge  or  court  issuing  the  writ  has  a  right  to  iiKiuire 

intijthe  cause  of  imprisonment,  and  a.M<*ertain  by  what  authority  the  i)erson  is  licld 

within  the  limits  of  the  State;  an<l  it  is  the  duty  of  the  marshal,  or  <»thcr  otiicrr 

having  custody  of  the  pris^mer,  to  give,  ])y  a  ]>roiH»r  return,  iiifonnation  in  this 

reepect.     His  return  should  Ixj  sufficient,  in  its  detail  of  facts,  to  show  distinctly  tliat 

the  imprisonment  is  under  the  authority,  or  <laiin  and  color  of  thi'  aiitlmritv.  of  the 

Fnited  States,  and  to  exclude  the  suspicion  of  iin|M)'*ition  or  oppression  on  liis  j)art. 

And  the  prf>cesis  or  oniers  under  which  tlic  prisoner  is  hel<l,  shouM  1k»  jinMhucd  with 

the  return  and  submitted  to  insiHiction,  in  onler  that  tlir  ('«»urt  or  jndgc  issuing  the 
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1440.  Where  a  writ  of  habeas  airpnH^  issued  by  a  State  court  or  ju^ 
for  the  relief  of  a  person  held  in  arrest,  confinement,  or  under  enl% 
ment,  by  the  military  authorities,  is  served  upon  a  militar}'  officer,  h 
is  not  required  to  comply  with  the  direction  of  the  w^rit  to  produce 
before  the  court  the  hfiJy  of  the  person  so  held.  It  is  sufficient  for  him 
merely  to  make  return  showing  clearly  that  such  person  is  held  by  the 
authority  of  the  United  States  as  a  deserter,  or  under  a  contract  of 
enlistment,  or  otherwise,  as  the  case  may  be.*  The  State  court,  upon 
being  thus  apprised,  will  properly  dismiss  the  writ.  Ill,  104,  Jmr, 
1S63;  XXI,  157,  January,  1S66. 

1441.  Where,  prior  to  the  decision  of  the  U.  S.  Supreme  Court  in 
Tarble's  case,  a  State  court,  having  issued  a  writ  of  habeas  corpm  in 
a  ca^e  of  a  military  prisoner,  attempted  to  enforce  a  proems  of  con- 
tempt against  the  officer  in  charge,  who,  though  duly  making  a  return 
showing  that  the  party  was  detained  by  the  authority  of  the  United 
States,  refused  to  produce  his  body  in  court, — h^ld  that  such  attempt 
should  l)e  resisted  ])y  the  officer,  who  should  be  supported  in  his  resist- 
ance by  such  military  force  as  might  be  necessary.  Ill,  502,  A\igva^ 
ISO  J;  XIX,  305,  De^^^mher,  I860;  XXI,  92,  December,  1865.  So,  where 
a  State  court,  after  such  a  return,  still  assumed  to  proceed  in  the  case 
and  to  order  the  discharge  of  the  party,  here  a  soldier  in  arrest  ast 
deserter, — held  that  the  execution  of  such  order  should  be  resisted  and 
prevented  by  military  force.  Ill,  104,  June,  186S;  XXI,  157,  Jm\t- 
ary^  1S66, 

1442.  Where,  prior  to  the  decision  in  Tarble's  Case,  an  officer 
undergoing,  in  a  State  penitentiary-,  a  sentence  duly  imposed  by  a 
court-martial,  was  disrharged  from  his  imprisonment  by  a  State  court 
and  was  at  large,  adv/std  that  he  be  forthwith  rearrested  and  re-con- 
fined. XXX,  5t>,  Derembtfr,  1869,  So,  in  a  case  of  a  soldier  dischaifed 
from  his  enlistment,  on  the  ground  of  minority,  by  a  State  court, 
aJrlxtJ  that  he  ])e  arrested  bv  the  military  authorities  and  held  to  serv- 
ice.    XXX,  190,  March,  1870. 

1443.  But  in  a  case  of  a  soldier  or  other  person  held  in  military  cos- 
writ  may  see  that  the  priwner  in  heM  bv  the  officer  in  good  faith,  imder  the  aathoiity, 
or  claini  an<l  color  of  the  authority,  01  the  Unitetl  States,  and  not  under  the  mwe 
pretence  of  having  Huch  authority'.  ♦  ♦  ♦  The  State  judge  or  State  court  ehoaW 
prcKtKHl  no  further  Mlien  it  apiH'arn,  fnmi  the  application  of  the  l>arty,  or  the  return 
made,  that  the  prisoner  is  held  by  an  ottit^r  ot  the  United  States  imder  what,  ift 
tmth,  purports  to  Ikj  the  authority  of  the  Tnited  States;  that  is,  an  authority,  the 
validity  of  m  hich  is  to  l>e  <ietermined  by  the  Constitution  and  laws  of  the  Cnited 
States.  If  a  partv  thus  held  l>t»  illegally  imprisoned,  it  is  for  the  courts  or  judk'iB] 
oflicers  of  the  TnittMl  States,  and  those  courts  or  officers  alone,  to  grant  him  release.^ 
This  decision  put  an  end  to  a  controversy  of  many  years  standing,  and  swept  awavi 
ma.«s  of  counter  rulin^rs  by  the  State  courts,  the  majority  of  which  had  sustained  di 
authoritv  of  the  State  jmliciary  in  such  cases. 

*  See  citation  from  Tarble's  Case  in  last  note. 
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»dy,  in  which  a  writ  of  KabeaH  a^rpu^  \s  is8ued  by  the  United  States 
idiciary — a  co-ordinate  branch  of  the  «anie  sovereignty  as  that  by 
hich  the  party  is  restrained — it  is  the  duty  of  the  oflicer  to  whom 
he  writ  is  addressed  to  make  thereto  a  full  return  of  the  facts  and  to 
mg  into  court  the  body  of  8uch  party,  submitting  to  the  court  the 
?hole  question  of  authority  and  discharge,  and  abiding  by  its  decision 
md  order  in  the  case.^    XIX,  377,  and  XXI,  167,  January^  1866. 

HOLIDAY— PAY  POE. 

IMl  By  the  joint  resolution  of  Congress,  of  January  6,  1885,  it 
i^as  provided  that  the  ^'per  diein  employees"  of  the  United  States 
should  be  allowed  certain  days  as  holidays,  naming  January  1st,  Feb- 
ruary 22d,  July  4th  and  December  25th,  together  with  "'such  days  as 
imy  be  designated  by  the  President  as  days  for  national  thanksgiving," 
ud  should  receive  the  same  pay  for  those  days  as  for  other  days. 
Hdd  that  while  such  employees  might  Ihj  allowed  by  the  Secretary  of 
WtLT  to  enjoy  the  Saturday  half  holiday  established  at  New  Orleans  by 
^statute  of  Louisiana,  they  could  not,  if  taking  the  holiday,  legally  he 
xud  for  such  time.  62,  31,  OctrJftr^  1893.  Where  such  employees 
3ave  been  present  for  duty  either  l)efore  or  after  a  holiday,  but  not 
present  both  before  and  after,  })eing  absent  a  day  or  more  either  prior 
)r  subsequent  thereto,  they  are  entitled  to  l>e  paid  for  such  holiday, 
unless  their  employment  was  terminated  the  day  before  or  l)egan  the 
Jay  following  it;  in  which  cases  thej'  would  not  be  employees  of  the 
Cnited  States  at  the  time  of  the  holiday.     Card  5879,  Fef^rmry,  1899, 

1446.  Perdletn  employees  suspended  and  not  at  work  during  a  |H»riod 
^hich  includes  a  holiday  are  not  entitled  to  piy  for  the  holiday.  Card 
1^,  Atu/ust^  1895.  Nor  can  employees  who  work  on  a  holiday  be 
fiven  double  pay  for  such  service  in  the  al)sence  of  a  statute*  expressly 
luthorizing  the  same.     Card  4335,  Jf(/tr,  1898, 

1446.  On  January  19, 1893,  the  President  proclaimed  that  on  the  day 
(January  2Uth)  of  the  funeral  of  ex-President  Hayes,  all  public  Imsi- 
nessin  the  departments  should  be  suspended.  This  not  being  one  of 
the  days  included  as  public  holidays  by  the  joint  resolution  of  Janu- 
•ry  6, 1885,  ludd  that  the  per  d/e/n,  employees  at  the  WaterA'liet  Arsenal 
^ere  not  entitled  to  be  paid  for  that  day.     57,  424,  Fehruanj^  1893. 

HOSPITAL  COEPS. 

1447.  The  act  of  March  1,  1887,  e.  311,  ^'to  organize  the  hospital 
orps  of  the  armj',"  &c.,  provides  for  "ac^ting  hospital  stewards,"  as  a 

'See  fiaragraphs  140,  969,  970,  971,  Army  Regulations  of  189r>,  tlie  last  two  para- 
aphe  &«  amended  by  G.  O.  127,  A.  G  .0.,  1900  (pan-.  151,  107.S-107r>  vi  \sm  K 
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separate  grade  in  the  corps,  but  does  not  prescribe  any  mode  of  filling 
that  grade  other  than  by  de<*laring  that  '* privates'"  of  the  corps  may 
be  detailed  as  such  ''acting'-  stewards.  Ildd^  therefore,  that  when 
such  a  private  was  so  detailed,  he  ceased  to  be  a  private  of  the  corps 
and  became  at  once  the  acting  hospital  steward  constituted  by  the  act; 
and,  if  discharged  while  so  detailed,  should  be  discharged  as  an  ^*  act- 
ing hospital  steward,"  receiving  travel  pay  as  such.     60, 167,  June^  1S9S. 

1448.  I/eld  that  the  provision  of  the  Army  Appropriation  Act  of 
Feb.  27,  1893,  prohibiting  the  re-enlistment  of  certain  '*  privates," 
applied  to  the  ''privates''  of  the  hospital  corps  but  did  not  apply  to  the 
"acting  hospital  stewards,"  who,  under  the  act  organizing  this  corps, 
of  March  1,  1887,  c.  311,  constituted  a  distinct  class  and  grade  from 
the  "privates."  »     68,  222,  March,  1893. 

1449.  Ifeld  that  a  person  enlisted  in  the  hospital  corps,  or  trans- 
ferred to  it  from  another  part  of  the  army  under  the  authority  of  the 
act  of  March  1,  1887,  c.  311,  sec.  5,  could  not  be  transferred  out  of  it 
or  Imck  again  to  the  organization  from  which  he  was  transferred  orig- 
inally, without  a  breach  of  contract.  The  authority  to  tratisferXjo^ 
corps  is  expressly  granted  by  the  statute,  but  there  is  no  statutoiy 
authority  for  depriving  transferred  members,  by  undoing  their  tnutf- 
fcrs,  of  the  positions  given  them  according  to  the  express  law.  Si, 
i)(J,  Aufjmt,  1H92.  j 

1460.  Held  that  an  enlisted  man  of  the  volunteer  branch  of  the    \ 
anny  may,  under  the  act  of  March  1, 1887,  creating  the  hospital  corps, 
be  transferred  thereto  as  a  private;  and  that  the  authority  to  make 
Hu<*h  transfers  could  legallj'  l>e  given  to  corps  commanders.'    Card 
41 -22,  May,  IHOS. 

1461.  (itMieml  Orders  58,  Adjutant  General's  Office,  1898,  authoriies 
ror|)M  commanders  to  transfer  enlisted  men  of  the  volunteer  branch  of 
th<*  army  to  the  hospital  corps,  but  does  not  authorize  such  com- 
iiihim14M*h  to  retransfcr  them  to  the  volunteer  organizations.'  Card 
lt7ll,  .//////,  ISUU. 

1468.  I  If  Id  that  neither  the  act  organizing  the  hospital  corps  of 
March  I,  1>^h7,  norjwir.  1578  A.  R.  (1889),  relating  to  the  assignment (rf 
iH'lvati***  of  the  corps  as  nurses,  &c.,  was  to  be  construed  as  restricting 
the  iiMi*  of  nurses  to  attendance  upon  patients  within  the  hospital,  bat 
fhiil  iHUHCH  might  legally  l>e  furnished  from  such  privates  to  attend 
odh'M'i  III  thi'ir  ijuurtcrs.     43,  115,  September^  1S90, 

'  '\  hu  iiikI  |irf(i><liiiK  ^iimi^'ni])h  are  quotiMl  and  concurred  in  by  the  ComptroUer at 
Mm  'iM'MMiifv  ill  itn  n)iniion  dated  April  16,  1900,  wherein  he  decided  that  actinK 
i,H»i'M«il  Hi««HtiiilM  iiro  (MitithMl  to  travel  ]>ay  and  extra  pay  (act  of  March  3,  1899)  as 
t*m  h  Mii'l  hhI  iih  piiviitfH,  and  if  retired  aH  acting  hospital  stewards  are  entitled  to  75 
\tn  M  III  tt\  ))i«  \H\y  and  allowanceM  of  that  grade.     6  Comp.  I>ec.,S07. 

*yut  \i  M   riMttii'dH'J,  A.ii.O.,  1898. 

-  iu  ♦.  I  IM  iilarii  Ift  ami  TH).  A.  (i.  ().,  1898. 


BOT  sntrNos  hospital. 

I 

.  Where  h  hospital  is  not  supplied  with  enough  privates  of  the 
ipital  i-orpi*  to  do  the  nwpssiirv  polluf  duty,  whicli,  under  sec.  .*»  of 
the  act  or^nizinf^  the  coi-ps  of  March  1,  1887,  they  may  proptT'.y  be 
required  t<i  perform,  fidd  that  amwilescmta  at  the  hospital  may.  in  the 
discretion  of  the  ourgeon  in  char^,  and  by  his  prest-ription  and  direc- 
tion, \k  employed  to  ai^ist  in  nui'h  duty.     44,  125,  Decemhrr.  1S90. 


kHOT  SPBI50S  HOSPITAL. 
M.  Under  the  present  ri't;iilal ions  for  tJii'i^overunientof  thoAmiy 
Navy  General  Hospital  iit  Hot  Springs,  ArknuMi:^,  oivil  employees 
of  the  Government  are  not  eligible  to  admitttiioii.     U,  452,  J/arcA, 

1455.  Under  the  regulations  for  the  government  of  theCreneral  Hofl- 
ptul  at  Hot  Springs,  published  in  G.  O.  60  of  189^,  "offitrers  of  the 
revenue  marine  "  are  made  eligible  to  admission.  Jlg/dth&t  thisdescrip- 
tion  did  not  include  URHlical  officers  of  the  "Marine  Hospital  Service," 
who  are  not  offiwrs  of  the  *"  Revenue  Marine  "  Imt  liclong  to  a  dii^tinct 
ftiitaMishmcnt.  The  former  are  appointed  under  the  provisions  of 
Title  LIX,  eh.  I,  Rev.  Sts.,  and  of  the  a.t  of  Jammry  4,  1889,  c.  19, 
while  the  Revenue  Marine  is  constituted  under  Title  XXXIV,  eh.  3, 
Bev.  6t&.  Both  classes  are  under  the  direction  of  the  Secretary  of  the 
Treasury,  but  their  duties  and  funcliims  ai-e  entirely  diffei-ent,  and 
there  ia  uo  ground  for  regarding  the  former  as  included  in  or  attached 
to  the  latter.'     59.  U'2,  Aj>rll,  J.<i93. 

1456.  The  I'nited  States  not  being  vested,  by  reservation  or  cession, 
with  rzchuive  jurisdiction  over  the  cite  of  the  Genera!  Hospital  at  Hot 
Springs,  though  owning  the  land.  /c-W  that  the  courts  and  judicial 
ufficrntofArkansttshadHuliKtanlially  the  stmic  jurisdiction  and  authority 
to  Uiiue  and  execute  ]»rocess  (o  and  upon  the  military  and  naval  persons 
HUtioned  or  commonmt  al  the  hospital,  as  in  cases  of  civilians  there 
n^ideDt  or  commorant.     66,  284.  X tuvinfifr,  JS92. 

1457.  //<V//  that  under  the  regulations  for  (he  government  of  the 
'ieoeral  Hospital  at  Hot  Springs,  Arkansas  (G.  O.  6(i.  A.  G.  O.,  1892, 
Mami'nded  by  G.  O. -10,  A.  G.  C).,  1893),  discharged  enlisted  men  of  the 
Navy  are  not  entitled  during  the  three  months  within  which  they  may 
rernli'^t  under  the  act  of  February  S,  18S9.  to  admission  to  the  hoa- 
tnul.     Card  2i.»69,  Ft^mutnj.  li^OG. 

an  anirnilnirnt  of  lh«  KiYulslioni 
a)  in  (t.  O.  40 of  im»3,  otficento: 
« la  wAmia&au. 
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nCPEISOHlCEHT  OR  COHFIHSMEHT. 

1458.  A  sentence,  which,  in  imposing  confinement  (or  imprison- 
ment— the  two  terms  l>eing  practically  synonymous  in  sentences  of 
courts  martial),  fails  clearly  to  indicate  how  long  the  same  is  to  con- 
tinue, is  irregular  and  inoperative.  Such  a  sentence  should  be  disap- 
proved V)y  the  reviewing  authority  unless  it  can  be  procured  to  be 
corrected  hv  a  reassembling  of  the  court  for  the  purpose.     XVI,  283, 

1459.  In  imposing  a  sentence  of  confinement  at  a  military  prison, 
the  court  should  properly  add  ^''at  such  place  as  the  proper  authority 
may  designate,"  or  words  to  that  effect.*  To  direct  that  the  plice 
of  confinement  )>e  designated  by  an  officer  inferior  to  the  convening 
authority  is  irregular  and  improper.  IV,  356,  and  V,  309,  Novemb«r^ 
1863;  IX,  600,  Sej^tetnfjer,  186^. 

1460.  It  is  now  established  by  a  long  series  of  precedents  that  a  gen- 
eral court  martial  is  authorized  to  adjudge,  by  sentence,  a  term  of 
imprisonment  to  extend  l>eyond  the  end  of  the  pending  term  of  enlist- 
ment of  the  soldier,  or  beyond  his  legal  period  of  service.  Thus,  for 
example,  where  the  term  of  the  enlistment  of  the  accused  has  still  ft 
year  to  run,  the  court — the  gravity  of  the  offence  justifj'ing  it— mftj 
sentence  him  to  an  imprisonment  for  two  years  or  longer:  so,  it  naty 
sentence  him  to  be  dishonorably  discharged  (thus  itself  diseontinaing 
his  period  of  service),  and  then  confined  for  a  designated  term.*  And 
such  sentences  may  Ik?  cncuted  with  the  same  legality  as  any  other  sen- 
tence of  imprisonment.  In  the  former  case  the  soldier  will  not  be 
entitled  to  l)e  released  from  the  confinement  at  the  end  of  his  enlistment, 
nor,  in  the  latt<»r,  will  he,  upon  the  execution  of  the  discbarge,  beoomB 
so  entitled.  In  each  case,  upon  the  detemunation  of  the  enlistment<ff 
service,  the  party  continues  to  Ih^  held  under  his  sentence  not  asa  soldMf 
but  as  a  civilian  V.  S.  convict. '  XXXI,  80,  Dect^nher,  1870;  353,  Jfcj, 
1871;    XXXVIII,   r»18,   March,  1877;   XXXIX,  509,  April,  1878. 

*  A  sentence  of  eontineinent  in  e.rt'cnt*'d  by  sending  the  party  luider  a  proper  fOuA 
to  the  place  of  confinement  duly  (lesignate<l,  and  at  the  same  time  transmittinx  tQ 
the  officer  there  in  connnand  a  copv  of  the  order  approving  the  sentence  and  order 
ing  the  execution,  to^etlier  with  other  proper  papere  required  to  exhibit  the  rtitoi 
of  the  soldier.  Set*  paragraph  911,  Annv  I^egulationH  (1896),  as  amended  bv  G.O 
112,  A.G.O.,  1S99  (1012  of  1901). 

^  Ah  to  the  onhr  of  t!ie  exetnition  of  the  punishments,  when  dishonorable  disehaig 
and  a  term  of  iiuprisonment  are  im|K»se<l  bv  the  same  sentence, — see  f  1146,  at^. 

'See  imr.  152a,  A.  R.  (169  of  IWl). 
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Wbero  the  uppt-oval  of  u  sentence  of  con  linemen  t  in  a  ease  of  a  soldier, 
in  which  prweedinjjs  Imd  Ix'cn  duly  coiiimencod  pending'  his  term  of 
enlb>lRieiit.  was  not  promul^ted  till  aft*'r  sueh  term  had  at-tually 
expirvd.  hut  no  dis(?har}re  had  l>ot?u  given  to  tho  soldier  before  pro- 
mulgation, /ir/'/ that  it  would  lie  legal  to  iiuhjert  him  to  thn  oonfiae- 
luent  adjudged  liy  tho  sentence.     XIX,  *HM),  Ajinl,  J8G6. 

1461.  Senton<-e»  of  imprisonment  till  a  tine,  also  iiiijMMed  l>y  the  »en- 
tenw.  is  paid,  are ;wnetioned  by  the  usago of  the  ser\icG.  It  is  proper, 
however,  in  eurh  sentences  to  affix  a  limit  beyond  whirh  the  puni.sh- 
riH'nt  shall  not  be  continued  in  any  event.  XIII,  472,  2fuiih,  JSGo; 
XX.  1«,  Oct<h^r,  1SG5;  XXXII.  47,  Octiiher,  1871.  Where  a  sentence 
adjudges  a  fine  without  also  addiug  (with  a  view  to  enforcing  its  pay- 
ment) a  term  of  continement. — such  a  confinement  i»nnot  of  course 
legally  be  imposed  by  the  military  commander.  X11I,47'J.  lujini.  So. 
helil  that  par.  II  of  6.  O.  01.  War  Department,  1865.  to  the  effect  that, 
where  a  court  maitial,  in  imposing  a  fine,  haa  failed  to  require  that 
thi?  pritwner  »ihall  l)econfined  till  the  lino  is|nLid,  "he  will  not  he  released 
without  orders  from  the  War  Department,  except  on  ]myment  of  the 
tint'."— transcended  the  authority  of  an  executive  order:  such  a  requii-e- 
ment  'leing  n  piin!«h}iient,  which  can  l)e  prescribed  only  by  sentence  of 
.ourt -martial.     XXXIII.  3i>S>.  Augwt,  1.S7S. 

1468.  The  old  rule,  that  the  term  of  ii  continement  (of  so  many 
months,  years.  Ac),  imposed  by  sentence  of  court  martial,  commenced 
on  the  day  on  which  the  pri.soner  was  delivered  to  the  proper  officer — 
a-  the  officer  in  charge  of  the  prison  or  commanding  the  po(*t— to  be 
eonlined  according  to  the  sentence  (XI,  3Sn,  ./•nnuiry,  186')).  having 
lie«ti  found  inconvenient  in  practice,  there  was  sul>stituted  for  it  by 
<i.  O.  21,  Hdqr«.  of  the  Army,  of  ]87ii,  the  rule  that— '-the  confinc- 
ni4i)l  «Ji»ll  Ih'  considered  as  commencing  at  the  date  of  the  promulga- 
tion of  the  dontence  in  ordei-s,'"  To  hold  that  under  this  cmler  the 
rotuiirm'rment  of  the  confinement  nmst  ))e  delayed  until  notice  of  it 
haa  reached  the  prirumer  might  lead  to  the  same  abuse  which  the  oi-der 
was  intended  to  correct.'     XXX.  ir>o.  J/^rc/,  1S70. 

1468.  While  the  fact  that  the  accused  has  t>een  confined  for  an  univa- 
Hotiabli'  i>eriod  awaithig  trial  may  properly  l>e  taken  into  consideration 
tiy  tlio  court  in  estimating  the  jwriod  of  confinement  proper  to  be 
imposed  upon  his  conviction  (XXVITI.  HH.  AHij-mt.  186K).  neither  the 
timK  during  which  the  accused  may  have  l»eeu  held  in  arrest  and  con- 
finenifuit  prior  to  trial,  nor  that  during  which  he  may  have  )M>en  so  held 
after  trial  and  Ix-fore  the  promulgation  of  hts  sentence,  can  be  entfit<^ 

IW  |«nwrmpli»  IM-i  and  M7,  Ani 
yarain«plH  i:i  an>l  !.■>.  p.  6i.  Coi 
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on  a  temi  of  inipri.soniiient  adjudged  therehj^  in  executing  the  bsui 
If  the  party  has  been  detained  for  an  unrea8onahly  long  period  at  elth 
of  these  stages  of  the  proceedings,  he  can  be  indemnified  therefor  onl 
by  a  proportionate  mitigation  or  remission  of  his  punishment.  XI 
380,  January,  lS6o:  XXVIII,  340,  482,  Jannary  and  AprtL  JS6S, 

1464.  Where  an  officer  or  soldier  is  sentenced  merely  to  a  term  o 
con6nement  without  the  addition  of  ^^  hard  labor/^  other  than  in  apeni 
tentiary  or  the  Leavenworth  military  prison,  while  he  may  properly  bt 
required  to  perform  the  ordinary  domestic  or  police  work  directed  b] 
the  sanitary  regulations  of  the  prison,  he  cannot  properly  be  put  t< 
unusual  labor  of  a  severe  and  continuous  character.  Thus  ^^-/^thai 
to  require  a  soldier  sentenced  simply  to  be  confined,  and  confined  accord 
ingly  at  Alcatraz  Prison,  to  work  daily  at  blasting  and  quanying  rock 
was  adding  to  the  ptmMrnffnt  (see  Sentence  and  Punishment),  and 
therefore  unauthorized.  XXXVH,  640,  June,  1876;  XXXIX,  500. 
Marcfi,  1878;  XLI,  123,  Fefrruary,  1878. 

1466.  To  a  proper  execution  of  a  sentence  of  confinement*  a  secuH 
keeping  of  the  person  is  of  course  essential.  Where,  therefore,  it  i« 
not  possible  otherwise  to  prevent  a  prisoner's  escape  or  to  preveni 
violence  on  his  part,  he  maj'  l)e  put  in  irons  without  adding  to  the  pun- 
ishment. But  such  exceptional  restraint  cannot  legally  be  imposed 
except  where  thus  necessary.     XXXIV,  375,  July,  187S. 

1466.  A  prisoner  not  expressly  required  by  his  sentence  to  be  con- 
fined in  irons  cannot  legally  be  subjected  to  such  form  of  oonfinemeni 
except  where  there  is  sufficient  ground  to  apprehend  serious  violence 
on  his  part  or  an  attempt  to  escape.  A  mere  threat  of  violence  wouk 
not  ordinarily  justify  the  use  of  shackles  or  fetters.    32,  35,  April,18iS 

1467.  It  is  not  adding  to  the  punishment  in  executing  a  sentence  o: 
confinement  to  recjuire  the  prisoner  to  perform  work  prescribed  fo 
prisoners  of  his  <1jiss  by  the  statute  law.  Thus  persons  sentenced  t< 
imprisonnH»nt  at  the  Military  Prison  at  Leavenworth,  though  *'h»ri 
labor''  be  not  in  terms  added  to  the  sentence,  may  legally  be  employed 
in  the  lal>or  or  at  the  trades  indicated  by  Sec.  1351,  Rev.  Sts.  XXXVII 
640,  June,  1870;  LI,  001,  March,  1877;  42,  101,  Jufy,  1890. 

1468.  It  is  not  adding  to  the  punishment,  and  is  authorized  at  mili 
tarv  law,  for  the  commander  who  ordered  the  original  commitment 
or  his  proper  superior,  to  chamje  the  place  of  confinement  of  a  prisonci 
if  such  a  change  is  recjuired  b\'  the  exigencies  of  the  service,  provide 
that  no  more  severe  species  of  confinement  than  that  contemplated  i 
the  sentence  is  enforced  after  the  transfer.  XXI,  49,  Nov^mheTn  ISSl 
XXXIX,  0511,  Stptenihti\  1878;  XLI,  123,  FSruary,  1878. 

1469.  Where  the  sentence  directs  confinement  at  hard  labor  ^^nsn 
pla<'e  as  the  reviewing  authority  may  direct,"  or  words  to  that  c?ffe< 
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the  reviewing  authority  may,  the  offence  warranting  it,  designate  a 
penitentiary;  but  if  in  such  a  case  he  designates  a  military  post  as  the 
place  of  confinement,  the  place  of  confinement  cannot,  pending  its 
execution  at  the  post,  legally  be  changed  to  apenitentiar}\  Card  1875. 
yovemher^  1896. 

1470.  The  Sundry  Civil  Act  of  March  2,  1895,  provided  for  the 
transfer  of  the  Military  Prison  at  Fort  Leavenworth,  Kansas,  from 
the  Department  of  War  to  the  Department  of  Justice,  the  prison  to 
be  thereafter  known  as  the  United  States  Penitentiary  and  '*to  be 
used  for  the  confinement  of  persons  conncted  in  the  United  States 
Courts  ♦  ♦  ♦  or  convicted  by  courts-martial  of  offences  now  pun- 
ishable by  confinement  in  a  penitentiary  and  sentenced  to  imprison- 
ment of  more  than  one  year."  Where  a  soldier  had  been  prior  to  this 
transfer  duly  convicted  by  court  martial  and  sentenced  to  dishonor- 
able discharge  and  penitentiary  confinement,  but  the  confinement  was 
mitigated  to  imprisonment  in  the  military  prison  at  Fort  Leavenworth 
(a  well  established  form  of  mitigation  in  the  militaiy  practice), — held 
that,  after  the  transfer  of  the  prison  to  the  Department  of  Justice,  to 
hold  the  prisoner  therein  would  ))c  in  fact  transferring  him  from  a 
military  prison  to  a  penitentiary,  thereby  adding  to  his  punishment 
without  authority  of  law.  Card  187,  June,  1895.  See  Card  7450, 
December,  1899. 

1471.  Persons  convicted  by  courts-martial  and  sent  to  the  United 
States  Penitentiary  under  the  provisions  of  the  Sundry  Civil  Act  of 
March  2,  1895,  cannot  be  turned  over  to  a  United  States  marshal  for 
transportation  to  the  penitentiary,  but  nm.st  be  delivered  there  by  the 
military  authorities.    Card  1201,  Juli/,  1895. 

1472.  Prison  authorities  have  no  right  to  open  and  inspect  letters 
wMressed  to  or  sent  by  their  prisoners  without  the  consent  of  the 
latter.  They  can  however  retain  such  letters  unopened  which  may 
come  into  their  possession  until  such  time  as  the  parties  may  be  tried  or 
released,  or  the  letters  otherwise  disposed  of  under  judicial  process.^ 
Card  2469,  July,  1896. 

1478.  While  the  authority  upon  whom  it  devolves  to  execute  a  sen- 
tence of  confinement  is  not  authorized  to  add  to  the  punishment 
.  adjudged,  he  is,  on  the  other  hand,  not  justified  in  executing  the  same 
ID  80  indulgent  a  manner  as  to  divest  the  punishment  of  its  intended 
and  legitimate  force  and  effect.     Thus  where  eertiiin  prisoners,  sen- 
tenced to  terms  of  confinement  on  conviction  of  grave  offences,  were, 
while  in  ordinary  good  health,  p(M  inittcd  to  be  employ  ed  upon  hon- 
orable duties  as  clerks,  &c.,  in  the  offices  attached  to  (and  one  of  which 
was  outside  of)  the  prison,  held  that  such  oniployniont  wsis  in  dcroga- 

^See  Circ.  S,  A.  G.  O.,  1896;  alno  V.  S.  Postal  <nii(lo,  May,  iwni,  j,.  v.\. 
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tion  of  the  proper  requirements  of  a  sentence  of  imprisonment  and 
should  be  ordered  to  be  discontinued.     XI,  544,  March,,  1865. 

1474.  Where  a  soldier,  while  undergoing  a  sentence  of  confinement, 
was,  by  mistake,  released  by  the  post  commander  before  the  expira- 
tion of  his  legal  term,  held  that  the  department  commander  by  whom 
the  sentence  had  been  approved  was  legally  authorized  to  order  the 
soldier  to  )xi  re-committed  for  the  purpose  of  completing  his  punish- 
ment.    XXVII,  429,  Decemler,  1868. 

1476.  Where  a  soldier,  after  the  imposition  by  the  court  in  his  case 
of  a  sentence  of  confinement  but  before  action  had  been  taken  upon 
the  same  by  the  reviewing  authority,  escaped  from  custody,  and,  after 
the  sentence  had  been  duly  approved  and  promulgated,  was  arrested, 
held  that  he  would  legally  and  properly  be  committed  to  the  confine- 
ment adjudged.  XXIX,  7,  Jime^  1869.  So  a  soldier  who  escapes 
from  custody  ponding  the  execution  of  a  sentence  of  confinement,  and 
subsequently  is  arrested  or  surrenders  himself,  may  legally  be  remanded 
to  serve  out  his  term  as  in  a  case  of  a  civil  prisoner.  XXXVIH,  119, 
July,  1876. 

1476.  Where  a  soldier,  pending  the  execution  of  a  sentence  of  con- 
finement (at  a  militar}^  prison  or  in  the  guard  house  of  a  post),  becomes 
ill  and  is  removed  to  the  hospital  for  treatment,  held  that  the  time 
spent  in  hospital  is  not  to  ))e  required  to  be  made  good  by  additional 
confinement  at  the  end  of  the  term  of  confinement  imposed  by  the 
sentence.  A  term  of  confinement  is  continuous  except  when  inter- 
rupted by  escape.  In  a  case  of  escape,  the  prisoner  will,  upon  recap- 
ture, properly  be  held  to  serve  out  the  unexpired  part  of  the  sentence; 
but  to  require  that  a  prisoner  should  make  good  time  spent  in  hospital 
would  be  in  fact  adding  to  the  punishment  and  illegal.  No  **asage'' 
can  justify  such  action.  46,  17G,  March^  1891;  61,  146,  Deceniher^ 
1891;  59,^73,  April,  189S. 

1477.  The  discharge,  by  executive  authority  under  the  4th  Article 
of  War,  of  a  soldier  whose  enlistment  has  not  expired  but  who  is 
undergoing  a  term  of  imprisonment  imposed  upon  him  by  a  sentence 
of  court  martial  (which  did  not  also  include  the  penalty  of  dishonor- 
able discharge,  or  imposed  it  to  take  effect  at  the  end  of  the  imprison- 
ment), held  to  operate  not  merely  as  a  discharge  of  the  soldier  from 
his  enlistment  but  as  a  remission  of  the  unexecuted  term  of  his  con- 
finement and  to  entitle  him  to  be  set  at  liberty.^  XXXI,  666,  August, 
1871;  XLI,  350,  July,  1878. 

^  This  opinion  was  adopted  and  published  in  Circular  letter  from  the  War  Depart- 
ment to  department  commanders,  Aug.  12,  1871.  And  note  an  instance  of  ltd 
application — to  the  cases  of  twenty  three  prisoners — in  G.  0.  M.  0. 118,  Dept.  of  the 

Missouri,  1871. 
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rhi're  a  Moldier,  wbilc  under  u  i^pntpnce  of  confiueniont  for 
,hiUi  tlio  iN'maining  term  of  his  oiilistmont  (imposed  with- 
out dishonorable  discharge),  wad  for  a  further  offeme  tried,  con- 
ri<-(e<l,  aixi  seiit^'notxl  to  dishoiioi'alilo  discharge  and  impiisonuicnt, 
and  wae  thereupon  duly  discharged  accordingly,  /«■/(/  that  the  period 
of  tho  jtcndiiig  coutiiienicnt  under  thfl  lirst  sentence  was  thereupon 
terminated,  leaving  to  be  executed,  after  the  discharge,  only  the  con- 
Anomcut  adjudged  by  the  second  sentence.'  XLI,  570,  Jum;  1879; 
61.  4^4.  .Srpteni!vr;  Iski;  C-ards  ^376,  ^762,  OvIijImt}-  and  Nimemher,  1896. 

1479.  Where  a  f^oldier  while  undergoing  a  sentence  of  continement 
i*  brought  to  trial  for  ii  further  offence,  and,  on  conviction,  is  sen- 
tenced to  a  further  tenu  of  imprisonment,  the  punishment  thus 
ftdjudgwl  is  fimiilatifti  upon  that  pending,  and  its  execution  will 
pro|>erly  commence  at  the  dato  when  the  ^lending  confinement  ter- 
mituit4'9,  whether  by  expiration  of  time  or  by  remission.  To  render 
a  punishment  tbuK  cumulative,  it  is  not  required  that  it  should  he 
d^^igtiated  a»  such  by  the  court  in  the  sentence.  XXXI,  315,  April, 
JtTJ:  XXXn,  B70,  June,  J87Si;  XXXIV.  iTtt.  Sej't^iber,  1873; 
XXX\'.  433.  y»«^,  1874;  XXXVUI,  43.  April.  1876;  556.  April, 
1877;   XUIl,  103,  D^fmhcr,  1870. 

1480.  Where  a  deserter  under  sentence  of  dishonorable  discharge 
and  ciiiittnement  escaped,  ponding  the  continement  again  enlislod, 
de^.erted  from  his  second  enlistment,  and,  upon  arrest,  was  again  sen- 
tenced to  dishonorable  discharge  and  confinement,  hhi  that  he  was 
h-gally  liable  tti  )>o  subjected  to  both  terms  of  confinement,  the  second 

■  cumulative  punishment  upon  the  first.     38, 124,  JnnHnrij,  1890. 

1481.  Where  a  soldier  at  two  successive  trials  for  separate  offences 
sentenced,   upon  the  firwt  trial   to  dishonorable  discharge  and 

iriMinment,  and  upon  the  second  to  further  imprisoiunent,  and  the 
two  wnlenceH  were  approved  and  promulgated  in  orders  bearing  the 
mxnt  date;  /«/</  that,  as  the  hiw  does  not  recognize  fractions  of  u  day. 
tfaew  sentences  were  to  l>e  reganled  as  having  gone  into  operation 
at  the  i«me  moment  and  taken  effect  as  one  sentence,  so  that  the 
execution  of  the  dishonorable  discharge  imposed  by  the  former  sen- 
tMJpt"  did  not  affect  the  enforcement  of  the  punishment  of  confine- 
toent  imposed  by  the  latter  sentence,  but  that  the  same  was  legally 
enfurc^wble  an  cumulative  or  rather  continuing  u]x>n  the  term  of  con- 
finement imposed  bv  the  former  sentence,     XXXIV.  475*.  September. 

■07-/. 

B- 1483.  Held  that  the  act  of  Juno  14.  1870  (16  Stats.,  128).  provid- 

t 


■fapi 


■See  pangrapb  Z.  CinnlarlO,  A.  G.  O.,  1896. 
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the  end  of  the  confinement,  as  a  deduction  from  and  abridgement  of 
the  term  of  sentence  of  prisoners  convicted  of  offences  ''against  the 
laws  of  the  United  States,"  and  confined  under  sentence  in  any  State 
jail  or  penitentiary,  applied  to  prisoners  confined  in  such  prison  under 
sentence  of  courts  martial.'    XXXIV,  22,  October^  1872. 

1483.  Where,  pending  the  confinement,  under  sentence  of  a  soldier 
in  a  military  prison,  a  portion  of  his  term  of  confinement  was  by  com- 
petent authority  remitted,  held  that  he  remained  entitled,  upon  good 
conduct,  to  the  abatement  provided  in  general  terms  by  G.  O.  64  of 
1875;  the  fact  of  the  remission  not  affecting  his  right  to  the  abatement 
during  the  continuance  of  his  term  as  reduced  by  the  remission. 
XXXVII,  490,  A^l,  1876. 

1484.  A  remission  of  part  of  a  sentence  of  confinement  has  the  effect 
of  leaving  the  reduced  sentence  as  though  it  were  the  original;  and 
the  prisoner  will  be  entitled  to  the  time  allowance  for  good  conduct 
precisely  as  if  the  original  term  had  not  been  reduced.  44,  66, 2^oveni- 
her,  1890. 

1486.  The  duty  of  a  post  commander  with  regard  to  the  holding  and 
restraint  of  a  prisoner  sentenced  to  be  confined  at  the  post  is  not 
affected  by  the  fact  that  the  prisoner  was  adjudged  by  the  same  sen- 
tence to  be  dishonorably  discharged  and  has  been  discharged  accord- 
ingly. The  amenability  to  prison  discipline  continues  during  the  term 
of  the  confinement;  although,  except  at  the  Leavenworth  Military 
Prison  (see  Sec.  1361,  Rev.  Sts.),  the  prisoner  cannot  legally  be 
brought  *  to  trial  by  court  martial  for  misconduct  during  such  term. 
LVI,  351,  Jidy,  1888. 

1486.  The  object  of  sec.  5  of  the  Summary  Court  Act  of  June  18, 
1898,  was  to  make  dishonorably  discharged  military  prisoners  triable 
by  court  martial  for  offences  committed  during  their  confinement.  It 
was  not  intended  to  make  any  other  change  in  the  law,  and  should  not 
be  so  construed.  Card  5589,  Decemher^  1898.  It  does  not  confer  upon 
courts  martial  jurisdiction  as  to  offences  committed  prior  to  the  dis- 
honorable discharge.  Cards  7762,  8051,  March  and  Aprils  1900;  9406, 
Decemlcr,  1900. 

» See  the  subeequent  act  of  March  3, 1875  (1  Sup.  Rev.  Sts.,  89),  and  G.  O.  64,  War 
Department,  1875,  referring  to  this  statute  (in  connection  with  Sec.  1352,  Rev.  Sts., 
providing  for  the  i>artial  remission  for  goocl  conduct  of  the  sentences  of  prisoners 
confined  m  the  Leavenworth  Military  Prison)  and  applying  to  cases  of  pnsonere  in 
miUUirij  prisons  a  rule  similar  to  that  established  bv  such  statute,  as  follows: — **To 
e<iualize  the  practice  in  reganl  to  punishment  of  military  prisoners  so  far  as  practica- 
ble, an  abatement  of  five  days  for  each  month  of  consecutive  good  conduct  may  be 
allowed  upon  each  sentence  to  confinement  for  over  six  months."  But  see  par.  916, 
Army  Regulations  of  1895  (lOlH  of  1901),  as  to  abatement  now  authorized. 

*  But  see  now  sec.  5,  of  the  act  establishing  the  snmmarv  court,  approved  June  18, 
1898.     (Court-Martial  Manual  (1901) ,  p.  120.) 
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1487.  When  Congress,  in  the  exercise  of  its   exclusive  power  to 
iirect  how  the  public  money  shall  be  employed,  has  appropriated  a 
crertain  sum,  to  be  devoted,  without  exceptions  or  provisos,  to  a  certain 
sj>ecific  internal  improvement,  it  devolves  upon  the  Executive  Depart- 
ment of  the  Government,  charged  as  it  is  with  the  execution  of  the 
la^ws  enacted  by  the  Legislative,  to  proceed  with  the  work  under  the 
sippropriation,  without  entertaining  any  question  as  to  the  expediency 
of  the  expenditure.    Thus  where  Congress  had  made  in  general  terms 
an  appropriation  of  a  specific  amount  for  improving  a  certain  river, 
a<l vised  thKt  it  was  for  the  officer  charged  with  the  improvement  simply 
to  do  the  work,  without  delaying  to  raise  or  consider  questions  or 
claims  of  title  to  the  land,  &c.,  to  ))e  affected  b}-  the  improvement; 
such  matters  being  quite  l)eyond  the  province  of  an  executive  official 
Under  the  circumstances.     XLIII,  101,  Novemhtn*^  1S79, 

1488.  Where  derelict  articles — wrecks  for  example — are  encountered 
l>y  officers  of  the  Engineer  Corps,  as  obstiiictioiis  to  the  improvement 
of  rivers,  harbors,  &c.,  required  b}-  Congress  (in  the  exercise  of  its 
power  to  regfulate  commerce)  to  1k3  cleared  and  improved,  it  will  }>e 
legal  and  proper  for  such  officers  to  remove  such  obstructions  in  the 
wiost  effectual  manner.  If  the  property  is  not  actually  abandoned  and 
is  valuable,  it  will  in  general  l>e  expedient  first  to  give  notice  to  the 
owners  (personally  if  practicable,  or,  if  not,  through  the  newspapers) 
themselves  to  make  the  removal  within  a  certain  reasonable  time.* 
XXXVI,  569,  July,  1875, 

1489.  Where  a  contratl  was  aln^ut  to  ))e  made  with  a  civilian  for  the 
t*einoval,  from  a  harbor  channel,  of  certain  wrecks,  not  known  to  be 
^lly  abandoned  (and  directed  by  act  of  Congress  to  ))e  caused  to  be 
Amoved  by  the  Secretary'  of  War),  and  it  was  proposed  by  the  engineer 
officer  in  charge  to  stipulate  in  the  contract  that  the  wrecks  when 
Amoved  should  belong  to  the  contnictor,  hid  that  this  could  not  prop- 
erty he  done,  the  United  States  having  no  projx^rty  in  such  wrecks  (the 
^nie  not  l^ing  govei*nment  vess(»ls),  but  simply  a  right  to  remove 
ttem  as  constituting  obstructions  to  commerce  between  the  States. 
XLIII,  284,  AjrrU,  1880, 

'See  sec.  4  of  act  of  June  14,  IHSO  (1  Suj).  K.  S.,  2Ht)),  whuh  i>rovi<k*s  fur  the 
'^Qiox'al  of  sunken  wrecks  and  ])ref«cri]Kv  the  jrivin^  of  such  notice.  Also,  later  actH 
'«Aag.  2,  1882  {id,  369);  Sept.  19,  181K)  (/W.  802);  and  nee.  15  of  act  of  March  8,  IS^HJ 
(30Stati?,,  1152). 

In  an  opinion  of  the  Attorney  CJeneral  (if  ^lay  24,  1877  (lo  Oinns.  284 ),  it  is  held 
w^t  the  pkHTetary  of  War,  where  authorized  lly  an  a|)propriation  act  to  iin]>rove 
the  navigation  oi  a  navijjable  stream,  may  cause  to  he  rcnrnvi'd   wrtM-ks,  not  yet 

abandoned  but  Htill  private  proj)ertv,  if  he  considers  themohstructions  to  navipition. 

.iod  see  hii*  later  opinion  of  April  27,  1880  (lf>  Opins.  471»),  as  tn  tin*  authority  of 

the  Tnitetl  States  to  improve  navijrahle  rivers  to  the  disrejjard  of  individual  rij^hta  of 

prviterty  in  the  soil  of  the  l)ed. 
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1490.  All  islands  in  the  Missouri  river  and  in  the  State  of  Missouri, 
which  were  formed  and  in  existence  prior  to  the  admission  of  the  State 
into  the  Union,  belonged  either  to  the  United  States  or  to  the  jmrties 
to  whom  the  United  States  or  Spain  had  granted  them.  Upon  the 
admission  of  the  State  into  the  Union  the  National  Government  relin- 
quished to  the  State  ownership  of  the  bed  of  the  river  ^  therein,  and 
since  admission  of  the  State  islands  formed  on  the  bed  have  belonged 
to  the  State,^  or  may  belong  for  school  purposes  to  the  counties  in 
which  they  are  situated  under  an  act  of  the  Missouri  legislature 
approved  April  8,  1895.  The  matter  of  purchasing  for  river  improve- 
ment purposes  for  the  United  States  willow  brush  and  other  material, 
products  of  these  islands,  would  thus  depend  upon  the  question  of  title 
to  the  islands  and  control  thereof  at  the  time  the  purchases  are  made. 
Card  3186,  May,  1807. 

1491.  Section  3736,  Rev.  Sts.,  provides  that  "no  land  shall  l)e  pur- 
chased on  account  of  the  United  States,  except  under  a  law  authoriz- 
ing such  purchase."  By  the  act  of  April  24,  1888  (25  Sts.  94),  ihe 
Secretary  of  War  was  authorized  to  "  cause  proceedings  to  be  insti- 
tuted, in  the  name  of  the  United  States,  in  any  court  having  jurisdiction 
of  such  proceedings  for  the  acquirement  by  condemnation  of  any  land, 
right  of  way,  or  material  needed  to  enable  him  to  maintain,  operate 
or  prosecute  works  for  the  improvement  of  rivers  and  harbors  for 
which  provision  has  been  made  by  law."  Further  provision  as  to  the 
method  of  condemning  lands  for  public  use  was  made  by  the  act  of 
August  1,  1888  (25  Stats.  357).  The  act  of  April  24,  1888,  supra, 
provided  "'that  when  the  owner  of  such  land,  right  of  way,  or  material 
shall  tix  a  price  for  the  same,  which  in  the  opinion  of  the  Secretary 
of  War  shall  be  reasonable,  he  may  purchase  the  same  at  such  price 
without  further  delay;  and  provided  further  that  the  Secretary  of 
War  is  hereby  authorized  to  accept  donations  of  lands  or  materials 
recjuired  for  the  maintenance  or  prosecution  of  such  works."  The 
authority  to  condemn,  purchase,  or  "accept  donations"  applies  only 
to  works  '*for  which  provision  has  been  made  by  law."  Held,  there- 
fore, that  in  the  a))sence  of  an  appropriation  for  the  works  or  express 
authority  from  Congress,  the  Secretary  of  War  is  precluded  by  Sec. 
3736.  Rev.  Sts.,  from  acquiring  lands  for  river  and  harbor  improve- 
ments: the  word  '" purchase"  in  this  statute  having  been  construed  in 
its  legal  sons(>  as  including  every  mode  of  acquiring  land  other  than 
})y  d(^sc(Mit."^     C  ard  381>6.  Fehruary,  1898. 

» St'e  Vollard  v.  Hagan,  3  Howanl  212;  Goodtitle  r.  Kibbe,  9  id.  471;  Doe  r.  Bcebe, 
13  ul.  25;  Witlu^rs  r.  Hiu-klev,  20  id.  84. 

H\>()ly  V.  (ioMen,  23  S.  AV.  Keport4»r,  100. 

'See  7  Opiii.  At.  <ien.,  114,  121;  Kt  purte  Hebard,  4  Dillon^  384.  A  conveyance 
of  lands  to  the  United  States  w,  under  this  statute,  void  and  inoperative  unless  the 

i>«n'ha'*e  in  authorized  bv  Congress.     N.  S.  v.  Tichenor,  12  Fed.  Kep.  415;  6  Comp. 
>ec.  791. 
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1482.  The  owner  of  lands  flooded  b}-  dams  constructed  in  improving 
iiavigation  is  entitled  to  compensation  for  damages  sustained  ))y  such 
flooding.^  Ileld^  that  the  Secretarj'  of  War  has  authority  under  the 
act  of  April  24,  1888  (I  Sup.  Rev.  8ts.,  :>d  edition  p.  584),  to  pur 
chase  lands  flooded  by  dams  constructed  in  river  and  harl>or  improve- 
ments, or  the  right  to  flood  the  same,  and  where  springs  are  located 
on  such  lands,  this  fact  may  proi>erly  U^  considere<l  in  determining  the 
amount  to  be  paid.     Card  loT4,  March ^  ISOo. 

1483.  The  River  and  Harbor  Act  of  Aug.  17,  1894,  set*.  4,  makes  it 
the  duty  of  the  Secretary  of  War  to  prescribe  rules  and  regulations 
for  the  use  and  navigation  of  all  ^^  canals  and  similar  works  of  naviga- 
tion/'owned,  operated  or  maintained  by  the  United  States,  etc.,  and 
al^  makes  the  violation  of  any  of  these  regulations  a  misdemeanor 
punLshable  in  the  proper  United  States  court.  11*  Id^  that  this  section 
does  not  apply  in  general  to  natural  waterways,  though  their  naviga- 
bilit}'  has  been  improved  and  is  being  maintained  by  the  Government. 
Cards  424,  October,  189i;  1047,  March,  ISOr,;  i><aj\  Fchruary,  1897; 
3449,  Augmt,  1897. 

1494.  Sect.  13  of  the  River  and  Harl)or  Act  of  Aug.  17,  1894,  pro- 
vides ''that  after  the  regular  or  formal  report  on  any  examination, 
survey,  project,  or  work  under  way  or  proposed  is  submitted,  no  sup- 
plemental or  additional  report  or  estimate  for  the  wame  fiscal  year 
shall  be  made  unless  ordered  hy  a  n»solution  of  Congress.'^  To  con- 
strue this  language  strictly  would  lead  to  two  conclusions  which  it  is 
improbable  Congress  intended,  to  wit:  1.  Additional  estimates  for 
work  which  has  become  necessary  in  order  to  preserve  that  already 
done  or  being  done  durmg  the  fis<'al  year,  cannot  bo  made.  2.  The 
Senate  and  House  of  Representatives,  acting  separately,  cannot  aiU  for 
information  on  this  subject.  //<///,  therefore,  that  the  section  should 
Illiberally  construed  as  follows:  That  it  prohibits  additional  estimates 
(unless  ordered  by  resolution  of  Congress),  cj-trndhtfj  the  work  already 
estimated  for;  and  that  the  '''r(\s()lution  of  Congress"*  referred  to 
includes  separate  resolutions  of  (Mthcr  house.     Card  2148,  Jfarch,  1806. 

1496.  Work  done  by  the  United  Stiites  \\\)o\\  rivers  and  harbors  is 
civil  work.  The  fact  that  military  officers  are  assigned  to  duty  on  it 
does  not  make  it  a  branch  of  the  militiiry  service.  The  work  itself 
does  not  relate  to  military  matters  or  in  any  way  affect  the  military 
^tablishment  of  the  Government.  It  is  paid  for,  not  out  of  any  appro- 
priation for  the  military  estjiblishnient  but  out  of  a  separate  civil 
appropriation  for  the  improvement  of  rivers  and  harbors.  Jfrhl  there- 
fore, that  par.  808,  Army  Regulations  of  1881>,  was  not  aj)plioa))le  to 
civilians  employed  in  the  improvements  of  rivers  and  harbors,  said 

'Gould  on  Waters,  2<l  edition,  §  24;i,  and  anthoritieH  rit('<l;  Ilackstark  r.  K<»>!liena 
Imp. Co.,  06  Wis.  439;  Am.  &  Eng.  Enry.  of  Iaw  (Int  edition"),  vol.  lO,  p.  2im,  note  1. 
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civilians  not  being  '*  in  the  employ  of  any  branch  of  the  military  serv- 
ice." Card  147,  August^  189^.  It  was  the  intention  however  to  have 
paragraph  569,  A.  R.  of  1895  (see  648  of  1901),  apply  to  river  and 
harbor  work;  but  whether  it  applies  or  not  the  Secretary  of  War  has 
discretionary  power  to  require  with  reference  thereto  the  reports  men- 
tioned in  the  regulations.     Card  3418,  August^  1897. 

1496.  Section  1241,  Revised  Statutes,  prescribes  that  the  President 
may  cause  to  be  sold  any  military  stores  which,  upon  proper  inspection 
or  survey,  appear  to  be  damaged  or  unsuitable  for  the  public  service. 
Held  that  the  term  '*  military  stores  "  does  not  include  public  property 
purchased  in  carrying  out  the  civil  works  of  river  and  harbor  improve- 
ments. The  regulations,  however,  with  reference  to  property  accounta- 
bility, as  contained  in  the  Army  Regulations  of  1895,  were  intended  to 
cover  all  public  property  under  the  control  of  the  Sexjretary  of  War, 
whether  military  stores  or  not.  The  regulations  (and  orders)  relating 
to  the  inspection  of  unserviceable  property  with  a  view  to  its  condem- 
nation apply,  therefore,  to  public  property  used  in  river  and  harbor 
improvements.  There  is  however,  no  existing  law  which  would  pre- 
vent such  modification  of  these  regulations  as  would  authorize  the 
proper  engineer  oflScer  to  drop  property,  other  than  military  stores, 
from  his  returns  on  his  own  certificate  that  its  condition  resulted  from 
wear  and  tear  in  the  serv  ice,  that  it  was  worthless  and  had  been  destroyed 
in  his  presence.     Card  3419,  August^  1897. 

1497.  A  contractor  engaged  upon  river  and  harbor  work  for  the 
Government  may  obstruct  navigation  to  the  extent  necessary  to  do  his 
work,  if  such  obstruction  cannot  reasonably  be  avoided.  He  is  how- 
ever liable  both  civilly  and  criminally  for  an  unauthorized  obstruction, 
and  the  Secretaiy  of  War  is  without  authority  to  relieve  him  from 
such  liability.     Card  3839,  Fehntary,  1898. 

INDIAN   COUNTRY. 

1498.  Held  that  the  term  ''Indian  country,"  as  employed  in  the 
statutes  regulating  trade  and  intercourse  with  the  Indians  (see,  par- 
ticularly, Ch.  IV,  Title  XXVIII,  Rev.  Sts.),  might  properly  be  defined 
in  geneml  as  including  the  following  territory,  viz:  Indian  reser\'a- 
tions  occupied  ])y  Indian  tribes;  other  districts  so  occupied  to  which 
the  Indian  title  has  not  been  extinguished;  any  districts  not  in  other 
respects  Indian  countr}',  over  which  the  operation  of  those  statutes 
may  be  extended  ])v  treaty  or  act  of  Congress.*     XXXIX,   214, 

Octohr,  1877. 

> 
*See  this  opinion  as  adopted  and  incorporate<l  in  G.  O.  97,  Hdqrs.  of  Amiy,  1877; 
also,  in  the  siiine  connoction,  14  Opins.  At.  Gen.,  290;  United  States  v.  Fortv-three 
Gallons  of  Wliiskev,  3  Otto,  188;  Bates  r.  Clark,  5  id.,  204;  United  States  v.  Seveloff, 
2  Sawyer,  311.     See  par.  475,  Army  Regulations  of  1895  (551  of  1901). 


IBDIAN   OOUNTBT. 

.  The  Secretary  of  War  haa  no  general  authority  to  license  trade 
Indiana  in  the  Indian  countty.  By  Sev.  2139,  Rer.  Sts.,  such 
licPHfies  caa  be  given  only  by  a  "superintendent  of  Indian  affairs,  or 
Itidiiiii  ngeiit  or  sub-agent."     55,  '2S3.  ScjitvmJief  1S92. 

1800.  The  Secretary  of  War  has  no  general  authority  to  lioeuse  the 
introduction  of  spirituous  litiuors  into  the  Indian  country.  Under 
Sec.  tim,  Rov.  Sts..  and  the  act  of  July  23,  1«&2,  c.  234,  amending 
that  Miction  and  extending  it  to  beer  and  other  malt  liquors,'  the  Sec- 
rrtary  of  War  is  without  authority  to  permit  the  introduction  into 
that  country  of  any  spirituous  or  malt  liquors  intended  for  sale.  55, 
I7S.8-SII.  .4^y.M/and  Septenihr,  IS'^H ;  56,31,  Ovh^-r,  lS9i> ;  Card  &06, 
(MahrTy  laOi.  The  statutes  cited  do  not  authorize  the  Secretary  of 
War  to  lic«i)He  tlie  We  of  spirituous  or  malt  liquors  in  the  Indian 
countrj-.  Whether  a  particular  article  is  in  fact  spirituous  or  malt 
liquor  is  a  (juestion  for  the  courts,  and  not  the  War  Department,  to 
decide.     Cards  1747.  Kfreenibfr,  JS9o;  7813.  Tit^l.  Miml,  and  April, 

tsno. 

1501.  Prior  to  the  ai-t  of  July  23,  lSy2,  no  forimil  rule  or  regulation 
governing  the  subject  of  the  introduction  of  tiiiuor  into  the  Indian 
country  was  promulgated  by  the  War  Department,  but  shortly  after 
thi-  pa-Hsage  of  the  act  the  Secretary  of  War  decided  that  no  permits 
woold  l*e  gmnt4^^1  except  in  cases  where  the  liquor  was  to  be  used  in 
or  conne»'ted  with  the  United  States  Army.  This  decision  was  adhered 
to  until  Octolwr,  1897.  when  it  was  moditied  by  n  further  decision  that 
permits  tj>  introduce  wine  into  the  Indian  country  for  sacramental 
pur]x>seM  would  Ije  granted  ujK>n  the  application  of  any  clergyman  hav- 
ing charge  of  any  congregation  or  district  in  said  country  when  for- 
wardfd  to  the  War  De{)artiucnt  through  the  applicant's  ecclej<iastica1 
niperior,  or  upon  other  evidence  of  authenticity.  The  authority  of 
the  War  Department  to  insue  j>ermits  under  the  statutes  covering  the 
matter  ba^  in  praetit^s?  l)een  viewed  as  limited  to  permits  to  introduce 
intoxicating  liquor  Into  the  Indian  country  and  as  not  extending  even 
by  implication  to  pormits  for  its  sale.  Thu^^  repeatedly  held  that  pcr- 
niitj<  to  individuals  to  introduiH.'  into  the  Indian  eountr}'  any  kind  of 
iotuxicating  liquor,  iiit«ndi-d  for  sale  either  as  a  iH^verage  or  for 
medicinal  purposes,  cannot  legally  l>e  granted.  C^ards  23!:t'J,  £406, 
ai71.  aTft5.  ./u/y  to  Iteam/trr.  ISHG;  31411.  34i>i.  371H.  AjtII  to  D'tvin- 
hff,  7*97;  40(12.  4106.  May.  ISOS;  6»57.  CIMJO,  Avgutt  and  Sept^nJur, 
IS&9,-  41t>5,  June,  130(). 

IfiOC  In  view  of  the  t^^rms  of  the  act  of  May  21,  1884.  establishing 
1  government  for  Alaska,  /lelti  that  the  military  authorities  could 
ngcr  togaily  issue  permits  for  the  introduction  of  liquors  into 
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Alaska  under  G.  O.  57  of  1874;  sev.  14  of  said  act  'being  deemed 
impliedly  to  repeal,  as  to  Ala«)ka,  that  portion  of  Sec.  2139,  Rev.  Sti*,, 
which  empowered  the  Secretary  of  War  to  authorize  such  introduc- 
tion/    L,  529,  Jtt/f/^  1S86. 

1603.  In  view  of  the  positive  terms  of  Sec.  2140,  Rev.  Sts.,  an  officer 
of  the  army  not  only  may  but  MhouM  ^'  take  and  destroy  any  ardent 
spirits  or  wine  found  in  the  Indian  country"  except  such  as  may  be 
introduced  therein  by  the  War  Department.'"  The  Sei'tion  impottes 
this  as  H  "duty"  upon  "'any  person  in  the  sendee  of  the  United 
States" — including  of  course  military  as  well  as  civil  officials.  HM 
however  that  the  authority  given  by  the  statute  to  destroy  liquor 
brought  into  an  Indian  reser\'ation  did  not  authorize  the  destruction 
by  the  military  of  a  building,  the  private  property  of  a  citizen,  in  which 
the  liquor  was  found  stored.     XXXV,  350,  AjrrH^  1874* 

1604.  In  view  of  the  duty  devolved  by  Sec.  214<>,  Rev.  St^.,  upon 
•*any  person  in  the  service  of  the  United  States,-'  to  take  and  destroy 
spirituous  liquors  in  the  Indian  country,  held  that  a  post  conunander 
in  such  country  who  seized  and  destroyed  a  quantity  of  such  liquor* 
introduced  into  such  country  without  the  authority  of  the  Secretary  of 
War,  ))ut  not  found  within  the  limits  of  his  militarv  command,  hid 
not  exceeded  his  jxjwers.     XXXI,  205,  Ftbruary^  1871, 

1506.  Under  St^c.  2147,  Rev.  Sts.,  authorizing  the  a*5e  of  the  militaiy 
in  the  removal  from  the  Indian  country  of  ^*  persons  found  therdn 
contrarv  to  law/'  //<///  that  the  President  was  authorized  to  direct  thit 
a  compjiny  of  V,  8.  tnK)ps  Ix*  stationed  in  the  Indian  Territory  neil 
the  Kansas  line  to  act  as  a  patix)l,  and  to  apprehend  and  return  withii 
that  line  any  and  all  lawless  persons,  guilty  of  crimes  committed ii 
Kansas,  who  have  escaped  from  justice  into  the  Indian  country.  H 
480,  May.  ISO.L 

1606.  Under  Sec.  2150,  Rev.  Sts.,  a  militarv  conrnaander  mavbean- 
thorized  and  directed  bv  the  President  to  arrest  bv  militarv  force iw 
deliver  to  the  proper  civil  authorities  for  trial,  any  white  persons  <* 
Indians  who  may  be  in  the^  Indian  country  engaged  in  fumidiiig 
liquor  to  Indians  in  violation  of  law;  as  also  to  prevent,  by  milittf? 
force,  the  (»ntrv  into  such  country  of  persons  designing  to  introdotf 
liquor  therein  contmry  to  law.  Held  that  this  authority  to  jwvwii 
was  clearly  an  authority  to  arr<Mt^  where  arrests  were  found  neceaail] 
to  restrain  jH^rsons  attempting  to  introduce  liquor  or  other  inhibilBl 
property.     XLII.  lOJ.  Jfarr/i,  1879. 

1607.  //r/fl  that,  under  Sec.  2152.  Rev.  Sts.,  the  military  forces  ma] 
by  the  authoritv  of  the  President,  l)e  employed  to  assist  in  makingtl 

'St-t^  r.  S.  r.  Nelion.  29  Fed.  Rep.,  202. 
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arrest  of  Indians  concerned  in  the  killing  of  i*attlc  and  committing  of 
depredations  on  the  frontier,  provided  their  offences  were  committed 
in  the  Indian  country  or  by  Indians  under  the  legal  charge  of  an  Indian 
agent      65, 15,  May,  189\. 

DTDIAH  80LDIE&  OR  SCOTTT. 

150B.  Where  an  enlisted  Indian  soldier  Iwlongs  to  a  tribe  which 
remains  '*  under  the  charge  of  any  Indian  suix*rintendent  or  agent," 
it  18  an  offence  under  Sec.  2131),  Rev.  Sts.,  to  soil  to  him  spirituous 
liquor.  Otherwise  if  he  be  attached  to  no  such  tril>e  and  is  under  no 
such  ''charge.''^     61,  333,  S^j)ttmhrr,  1S03, 

1609.  Held  that  there  was  no  statute  of  the  Tnited  States  under 
which  the  selling  of  spirituous  H(|uor  to  Indian  soldiei*s  (not  under 
the  charge  of  an  Indian  agent),  stationed  on  a  U.  S.  military  reseiTa- 
tion,  by  a  civilian  making  the  sales  off  the  reservation,  could  1k3  pun- 
ished as  an  offence.     63,  407,  May^  1802. 

1510.  In  the  absence  of  legislation  authorizing  the  ap|>ointment  of 
fiirriers  or  blacksmiths  in  or  for  the  Indian  scouts  of  the  anny,  held 
that  to  muster  a  scout  as  blacksmith  for  Indian  scouts,  with  pay  at  the 
rate  fixed  bv  law  for  blacksmiths  of  cavalrv,  would  he  unauthorized 
and  the  pay  could  not  legally  be  n^ndered.*    40,  44^J,  J/?/y,  IS90. 

1611.  ITtld  that  San  Carlos  Indians  who  were  members  of  their  tribe 
at  the  time  of  the  passage  of  the  act  of  Congress  approved  Fe))ruar\'  18, 
1895  (28  Stats.  065),  granting  to  a  railroad  company  a  right  of  way 
icross  its  reser\'ation,  were  not,  l>y  n^ason  of  their  employment  as 
scouts  in  the  service  of  the  United  States,  deprived  of  their  share  of 
the  compensation  })aid  by  the  niilroad  couipmy  to  the  tribe  for  the 
privilege  of  crossing  the  rese nation.     Card  4<4o,  July,  IS9S, 

INBIAN  WAR. 

1612.  Active  hostilities  with  Indians  do  not  constitute  a  state  of  for- 
eign war,  the  Indian  tribes,  even  where  distinct  political  communities, 
wing  subject  to  the  sovereignty  of  the  United  States.'  Warfare 
naugurated  by  Indians  is  thus  a  sjx^cies  of  domestic  rc^bellion,  but  it 
f  so  far  assimilated  to  foreign  war  that  during  its  jx^ndency  and  on  its 
leatre  the  laws  and  usages  which  govern  and  apply  to  persons  during 
16  existence  of  a  foreign  war  are  to  be  recognized  as  in  general  pre- 
iling  and  operative.  See  §  1^*4,  nntt\  and  note  to  g  ir)84,^/rAy^  That 
B  mere  making  of  predatory  incursions  by  parties  of  Indians  with 


*  U.  8.  r.  IIurHhnmn,  53  FihI.  Kcp.,  54:}. 

'See  A.  R.  4S4  (5«1  of  1901). 

•See  Worcenter  *•.  (ieor^ria,  ♦>  IVters,  515. 
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whose  tribe  no  general  hostilitieH  have  been  inaugurated  does  not  con- 
stitute an  Indian  war,  see  §  1686  and  notes. 

1613.  Ili'ld  that  the  Cherokee  Nation,  during  the  civil  war,  did  aot 
occupy  the  status  of  an  insurrectionary  State,  and  was  not  therefore 
included  in  the  application  of  the  statutes  and  proclamations  which 
related  to  such  States,  but  that  its  attitude  from  the  date  of  its  trettj 
with  the  Confederate  government  of  October  7, 1861,  to  its  treaty  with 
the  United  States  of  July  19,  1866,  was  that  of  an  aUy  of  the  Confed- 
eracy, to  the  extent  that  the  individual  members  of  the  nation  who 
took  pail  in  hostilities  against  the  United  States  became  legally  assimi- 
lated with  the  enemy.     XXX,  20,  July^  1869. 

1514.  Indians  who,  having  occupied  an  attitude  of  hostility  oxqum 
hostility  toward  the  United  States,  have  in  good  faith  resumed  and 
been  admitted  to  friendly  relations  therewith,  are  entitled,  as  repent^ 
ant  wards,  to  the  protection  of  the  Government,  and  acts  of  violence 
committed  against  them  as  if  they  were  enemies,  are  not  acts  of  legiti- 
mate warfare  but  crimes.  Thus  where  an  oflScer  in  command  of  a 
regiment  of  volunteer  cavalry  made  a  sudden  and  violent  attack  upoa 
a  village  of  friendly  Indians  (who,  having  been  in  a  state  of  partial 
hostility  had  returned  to  their  allegiance  and  had  in  fact  been  recog- 
nized as  entitled  to  protection  by  the  military  authorities),  and  caused 
the  massacre  of  several  hundred  persons  of  whom  the  larger  portioi 
were  women  and  children,* — held  that  his  act  was  wholly  unauthoriid 
and  criminal;  and  in  view  of  the  fact  that  by  reason  of  the  expiratki 
of  the  term  of  his  regiment  he  had  been  mustered  out  of  the  service 
before  be  could  be  brought  to  trial  by  court  martial, — advi^ih^U 
a  vindication  of  the  good  name  of  the  army  and  the  reputation  of  tki 
Government,  which  this  atrocious  act  had  compromised,  there  be  issued 
from  the  War  Department  a  general  order  setting  forth  briefly  th 
circumstances  of  the  crime  and  so  denouncing  it  as  to  discharge*  ii 
far  as  ix)ssible,  the  military  administration  from  responsibility  there- 
for.     y^Xll,  ^"2-^,  October,  1865, 

IH8AHITY. 

1616.  Where  indications  of  insanity  are  developed  by  the  accused  ii 
the  course  of  a  trial  hy  court  martial,  the  court  will  properly  suspend 
proceedincrs  and  report  the  facts  to  the  convening  authority,  adjooit 
ing  meanwhile  to  await  his  orders.*     XXXIII,  661,  January^  1873, 

*8ee  this  raid  iipm  Chevenne  Indians'  in  Colorado,  known  as  the  "Sandy  Cie^ 
Ma8r«acTe,' '  descrilHHl  and  (lenonnce<l  in  the  Reportof  the  CongreBsional  '^ComflUtt 
on  the  Conduct  of  the  War,"  of  May  4,  1866. 

*.See  a  «u*e  of  thin  natun*,  where  this  course  was  pursued^  in  G.  C.  M.  O.  39,  D 
of  the  Misfiouri,  1868.  As  to  the  similar  practice  of  the  civil  ooarts,  see  People  r. 
Ying,  42  Cal.  18;  also  Taffe  r.  State,  23  Ark.  34. 
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1516.  If  an  insane  soldier  bo  brought  to  trial  hy  court  martial  and 
h<*  if>  shown  by  tho  record  to  have  h«>cii  insane  pending  th«  trial,  tlie 
proLvt'ding!*  and  sentience,  if  any,  should  W  declared  null  and  inopera- 
tive in  orders.  If  the  question  of  inrsanity  in  his  ca^>e  is  not  rai^^ed  till 
after  tho  proceedings  have  Iwen  acted  upon  anti  the  sentence  has  been 
approved,  and  it  then  appears  that  he  was  actually  tnsano,  the  sentence 
itbiHil<i  tHf  remitted.     LV,  563.  Apn'/,  Jf<^/i. 

1817.  The  Government  haw  no  power  to  compel  nn  officer  of  the 
uniy  to  furnish  hi»  wife,  for  her  support,  with  a  certain  proportion, 
or  any  part,  of  his  pay.  Where  such  an  ofBctn-  is  confined  in  an  insane 
annrlum.  his  wife  may,  hy  having  a  curator  appointed,  be  enabled  to 
avail  herself  of  his  pay  for  the  support  of  herself  and  her  family.  69, 
SW.  Jf"*/,  IfidJ.  The  wife  of  an  officer  under  treatment  at  the  Gov- 
ernment Insane  Hospital,  who  him  )K-en  duly  appointed,  and  has  given 
bond  as.  the  guardian  of  her  husband,  under  the  laws  of  the  State  of 
her  rpwidence,  nmy.  by  the  authority  of  Sec.  »52,  Rev.  Sts,,  D.  C, 
rollHrt  and  receive  his  pay  or  other  moneys  that  may  !«>  due  hinj.  in 
ibe  aaiue  manner  as  if  her  "authority  had  Iwwn  derived  from  the 
tribanala  of  the  District. "     57,  479.  Ftimary,  1S93. 

tnrrsKPRETER. 
LI.  That  S  member  of  the  court  aiti'd  us  interpreter  on  a  trial, 
an  irrf^iilarity,  hut  one  which  did  not  atfect  the  legal  validity  of 
[be  proceedings.     IX,  lo.  May.  tSC^. 

1S19.  Where  the  charges  against  a  private  soldier  were  preferred 
Iry  tbe  mplain  of  his  company,  who  also  acte4  not  only  a.s  a  prosecut- 
ttg  witiMWH  but  as  interpreter  on  the  trial,  held  a  grave  irregularity 
vbich  mijfbt  well  induce  a  dir^approval  of  the  proceedings  and  ^n- 
Moe,  unleas  it  quite  clearly  appeared  that  no  injustice  had  been  done 
iw  BoeoMd.'     VII.  662,  April,  186^. 


J. 
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fiVI.  In  view  of  the  comprehensive  terms  of  the  T4th  of  the  new 
idds  of  ArticW  of  War,  /iWV/  that  officers  empowered  by  Art*.  81  and 
li  to  order  regimental  or  garrison  courts  niurtial  were  a.*"  fully  author- 
imI  U>  detail  judge -ad  voi-ates  for  the  courts  convened  by  them  as  were 

■Thai  an  iiDpurfani  wiuiet*  fur  the  prj>v(-uiJc>r 
OTtnitiMl  Ui  intarpret  t)ic  teitiuioDy  u(  uuuibi-r 
10.»,  Dn^  at  Trxw.  187». 


L. 
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the  ofBcors  who  were  einpoweiXKl  by  Arts.  72  and  73  to  order  general 
courts/  XLIII.  KM),  D^cimhr,  1879;  221,  February,  1880;  6i348, 
July,  1802. 

1621.  Any  coinini.ssioned  oflBcer  may  legally  be  appointed  judge- 
advocate  of  a  court  martial.  Thui^  a  surgeon,  assistant  surgeon,  or 
a  chaplain,  is  legally  eligible  to  be  so  detailed.     IX,  377,  July^  186i. 

1522.  A  separate  judge-advocate  should  be  appointed  for  each  gen- 
eral court  martial  convened  by  a  dei)artment,  or  other  competent 
commander.  The  same  oflBcer  may  indeed  be  selected  to  perform  the 
duties  of  judge-advocate  as  often  as  may  be  deemed  desirable  by  the 
commander,  ]>ut  he  should  l)e  detailed  anew  for  everv  court  martU 
on  which  he  acts.  To  appoint  in  a  general  order  a  particular  officer 
to  act  as  judge-advocate  for  all  the  courts  to  be  held  in  the  same  com- 
mand would  be  quite  irregular  and  without  the  sanction  of  precedent 
II,  54,  Jfarc/i,  ISOJ;  XVI,  429,  Augmt,  1865. 

1523.  It  is  competent  for  the  commander  who  has  convened  a  court 
martial  to  relieve  the  judge-advocate  originally  detailed  for  it  and 
substitute  another  in  his  place;  and  the  second  may  in  the  same  manner 
}>e  relieved  by  a  third,  &c.  The  relieving,  however,  of  a  judge-advo- 
cate pending  a  trial  nmst  in  general  embarrass  the  prosecution  of  a 
case,  and  should  not  Ik*  resorted  to  if  it  can  well  be  avoided.  V,  550, 
Decemhr,  1SG3:  VII,  534,  Aj>r!h  186^. 

1524.  Where  there  have  l>ecn  two  or  more  judge  advocates  soccer 
sively  detailed  in  the  course  of  a  trial,  the  one  who  is  acting  at  the 
close  is  the  one  (and  the  only  one)  required  to  authenticate  the  pio- 
ceedings  by  his  signature.     II,  148,  April,  1863. 

1525.  While  a  judge-ad voi'ate  may  l)e  relieved  pending  a  trial  and  I 
new  one  appointed,  it  would  not  Ik?  proper  to  make  such  a  change  afltf 
the  conclusion  of  a  trial,  simply  for  the  purpose  of  having  the  recorf 
authenticated.  If  authentic^ation  by  the  judge-advocate  who  officiate 
at  the  dose  of  the  trial  cannot  be  obtained  the  sentence  should  be  ditr 
approved.'     Card  5230,  Octof^rr,  1898. 

*ThiH  view  ha**  W'tni  adopter!  and  arteti  upon  in  G.  O.  15,  Hdqrs.  of  Anny,  Fd> 
27,  188(),  a«  foHowsi: 

"Under  the  provisions  of  the  74th  Article  of  War,  officers  who  may  amxnnt  i 
court  martial  shall  lie  eoinpetent  to  api>oint  a  judge-advocate  for  the  same,  kceori 
iugly,  a  jud^o-advcK-ate  is  nereafter  to  Ix*  appointed  for  a  regimental  oragamH 
court  martial  in  like  manner  an  for  a  general  court. 

*' General  OnlerH  No.  49,  of  1871,  preHcribing  a  form  of  oath  for  the  reooidciBI 
regimental  and  garrison  e()urts,  is  resi'inded.'' 

In  an  official  communication,  of  Mav  13th,  1880,  addressed  to  the  Comdg.  Q«ki 
the  Mil.  Div.  of  the  Atlantic,  this  order  is  declared  by  the  Secretary  of  War  to  1 
intended  to  l>e  mandatorv,  not  <lirectory  merely. 

'But  A.  K.  954,  as  amende<l  by  G.  O.  134,  A.  G.  O.,  1900  (1065  of  1901), now f 
vides,  inter  alin,  that  "Whenever,  by  reason  of  the  death  or  disability  of  the  joi 
advoi'ate  occiirrin);  after  the  court  lia8  decided  on  the  sentence,  the  record  can  no 
authenticate<l  by  his  signature,  it  must  show  that  it  has  been  formally  mpptowA 
the  court  and  must  be  authenticated  by  the  signature  of  the  pnooidenL" 
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1926.  A  direction  in  an  order  convening  u  geucnil  court  nmrtinl  that 
i(  tlK'  j«dge-sdvot»tc  t>e  i»reveiited  from  attending  the  juiiiur  member 
o(  the  court  wiil  act  in  his  st^ad,  lulJ  irregiiliir  nnd  iniproper;  the 
hinctloii  of  a  judge  advocate  as  proHerntiiig  officer  (wee  Art.  00)  not 
>>plng  properly  compatibli*  with  that  of  a  member  of  a  court  nmrtial. 
And  the  niemt)er  baring  acted  as  judge-advocate  and  uienilK>r  in  the 
ffc*.  'w/cMtc/  that  the  prtH-oedings  be  disapproved  t)_v  the  reviewing 
aulboritv.  II,  W.  March,  ISGS;  XXI,  3110,  Mawh.  imt).  A  court 
martial  has  of  course  no  authority  to  direct  or  empower  its  junior 
lUMnber  or  any  other  ofliivr  to  act  us  its  judge-ad vocat*'.  XXVIII, 
TAi.  OrU-brr,  IttGH. 

1687.  An  officer  Ber\'ing  a«  judge-advocate  on  the  ebijf  of  a  depart- 
ment or  army  commander  lias  as  such  no  authority  to  act  as  judge- 
adroCMt*-  of  a  court  martial  convened  by  such  commander.  If  it  is 
deaiml  that  be  Hhould  act  a^  judge-advocate^  of  such  a  court,  ho  should 
be  »pi-«'ially  detailed  for  the  purjHwc.     V.  14i),  OcU>/ht,  JS6^. 

1S28.  While  a  civilian  may  legally  lie  appointed,  or  rather  employed, 
fts.  judge-advocat*>  of  a  court  martial,  such  an  employment  has,  for  the 
patft  fifty  years,  l»een  of  the  rarest  occurrence  in  the  military  service.' 
Ovil  judge-Bilvocates  have  lieen  much  moiv  frequently  employed  for 
nav-al  than  for  military  courts  martial.'     XX,  50",  Murr/i,  l/iGG. 

16S8.  While  a  judge-ndvwate  is  not  subject  to  challenge  (XXXV, 
«1S.  (JcUihfT.  I>i7i).  and  it  cannot  atTect  the  legal  validity  of  the  pro- 
cfediiigs  of  ti  court  martial  that  the  judge-advoeate  was  personally 
objectionable  or  hostile  to  the  accused  (XXVII,  Vi~,  A'iffust,  IfiG/i; 
XLI 11.  Ii)fi,  Ifm-rnlrr,  187^,  it  ls  yet  desimltle  to  detail  as  judge  advo- 
ratr,  if  practinible.  an  officer  who  has  no  considerable  prejudice  against 
the  {nrty  to  Ih'  tried,  or  any  <lecided  personal  interest  in  his  case. 
Thiu  the  velet'tion  a.i  jitdge-adviK'ate  of  an  officer  who  was  not  <iidy  a 
material  witness  for  the  prosecution  but  would  l><>  promoted  in  case 
the  accused,  an  officer  of  his  regiment  of  a  higbergrade,  were  dismissed 
bv  the  court,  reutariretf  ujh»i  as  an  unfortunate  one.'  XXI,  177, 
Janti^try.  ISm  ;  XXXI,  .StU,  Af.iy.  Ifftl. 

tSSOi  An  officer  cannot  in  general  fitly  or  Itecomingly  act  as  judge- 


'  I  '<  I  -111  li  t'iii]ilfiy!ueut  arolwlievtil  Ut  liavflwen  thiiseof  Ihi^lrial 

(Jii  tl,  .  i.iiiiaidtyin  theiMMwiinmion  o(  Pre8iilciitLinr.jlii,and 

lb.  T-  K    Vu's    Mnr.Dept.  («eB(;.C.M.O.S.Wiiii(i565,Wiii-I»ept.. 

If*><  LA.  i;iiit;liiuiiaivd  Hon.  Kusvoe  dinklin^  were  rrapectiivly 

eBif.L, —  _    ......  .-l.uijtLw.     Fur  an  ^arlyoiBe  in  whlrJi  a  civjlutn,  who  WM  aftci^ 

«anl«  n  rr^^iik'nl  ul'  tin:  L'uiled  C^Utes,  wm  emplovMl  as  judtce  advocate,  see  no(«  to 

I  tass,  |«-t 

*  In  *ir«  o(  the  provisinne  nf  sec  17  of  the  act  of  Juno  22,  1870  tSec.  ISB,  Itov. 
na,  UanafcniiiK  li  thn  TViMitment  of  Jiwtice  the  authorily  to  «iiuploy  coanMl  for 
the  esoMitive  dejMrtmentii,  nvilliur  tti«  twcrt>tary  uf  War  nor  the  SM^retarv  of  thi; 
.*laT]r  i»iuiwautborin«l  lo  retain  a  civilian  lanryor  to  act  as  iudge-advocate  of  a  court 
nattJal.     l»(>plnfl.Al.ncn.I>l4;  U  <d.  )3, 

*ll»G.C.M.0.5,WarI>epi..l»"l;  J".  41.  W.. 1876, 
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voc*ate  in  a  ease  in  which  he  is  personally  interested  as  accuser  oj 
osecutor.     39,  35,  Ftf-hrwiry^  1890.     Where  the  judge-advocate  hac 
eparod  the  charges  and  was  the  accuser  in  the  case,  and  moreover 
tertained  a  strong  personal  prejudice  or  hostility  against  the  accused, 
Id  that  he  was  ill-chosen  to  act  as  judge  advocate  especially  in  the 
pacities  of  prosecuting  official  and  adviser  to  the  court.     XLIX,  613, 
ecemhr.  ISSo,     One  who,  without  personal  prejudice  against  the 
cused  or  interest  in  his  conviction,  has  signed  the  charges  a8  com- 
ny  commander,  may  not  improperly  act  as  judge-advocate  in  the 
se.     63,  240,  January^  189^. 

1631.  A  judge-advocate  is  not  authorized  tp  entertain  charges  in  the 
8t  instance:  he  can  properly  act  upon  charges,  i,  e.  make  service  of 
B  same,  prepare  the  c»ase  for  trial,  &c.,  only  when  the  charges  are 
insmitted  to  him  for  the  purpose  by  the  officer  who  has  convened 
B  court  or  detailed  him  as  judge-advocate.     XLII,  202, 2fareh^l879. 

1532.  The  judge-advocate  is  not  unfrequently  directed  to  prepareor 
-frame  charges;  but  where  charges,  already  formally  preferred,  are 
msmitted  to  him  for  prosecution,  he  should  not  assume  to  modify 
em  in  material  particulars  in  the  absence  of  authority  from  the  con- 
ning officer.  While  he  may  ordinarily  correct  obvious  mistakes  of 
rm  or  patent  or  slight  errors  in  names,  dates,  amounts,  &c.,  he  can- 
t  without  such  authority  make  substantial  amendments  in  the  alle- 
tions,  or — least  of  all — reject  or  withdraw  a  charge  or  specification, 
enter  a  nolh  jpr^tsequi  as  to  the  same,  or  substitute  a  new  and  distinct 
arge  for  one  transmitted  to  him  for  trial  by  the  proper  superior.* 
, 60, Manh,  186 J:  XXI, 56,  ycnYfober,  I860;  20, 378, yovemher, M. 

1533.  The  duty  of  the  judge-advocate  toward  the  ac-cused  shooU 
t  ])e  regarded  as  confined  to  the  limited  province  of  ^^  counsel  for 
?  prisoner-'  as  the  same  is  defined  in  the  90th  Article  of  War. 
here  the  accused  is  ignorant  and  inexperienced  and  without  oou»- 
— especially  where  he  is  an  enlisted  man — the  judge-advocate  should 
te  care  that  he  does  not  suffer  upon  the  trial  from  any  ignorance  or 
sconception  of  his  legal  rights,  and  has  full  opportunity  to  inte^ 
se  such  plea  and  make  such  defence  as  may  best  bring  out  the  facte, 

See  O.  O.  (>4,  I)ept.  of  the  Cumberland,  1867;  do.  98,  iW.,  ISdS;  do.  85,  Deptd 
5  South,  1874;  O.  C,  M.  O.  36,  42,  Dept.  of  the  Platte,  1877;  do.  13,  tV/.,  1878;  do. 
Mil.  Div.  of  Pacific  &  Dept.  of  Cal.,  1880. 

rhis  imrajrraph  wts  forth  tne  established  practice.  See  Manual  for  Courts  Maitlil 
K)l),  p.  23,  par.  2. 

I  i'omi)etent  judge-advocate  will  properly  be  left  by  the  court  to  introduce  tib* 
timony  in  the  form  an<l  onler  deemea  by  him  to  be  the  most  advantaaeoiis,  tn^ 
lerallv  to  bring  on  casea  for  trial  and  conduct  their  proeecution  accordmg  to  hii 
n  ju<fgment.  Compare  (1.  i\  M.  O.  97,  Dept.  of  Dakota,  1878;  do,  88,  Dept  d 
man,  1878;  and — tM*  to  tlie  civil  practice — United  States  r.  Burr,  1  Burr's  Trial,  ^ 
';  Lynch  r.  lk»nton,  3  Rob.,  10.5;  Davany  r.  Koon,  45  Miss.,  71. 


JUDOE-ADVOOATE. 

rite,  or  the  (^xteDuating  circumstances  of  his  case,  V,  577, 
^^.ISVJ.-  LV,  isa,  7>r(<wi,v,ASW7.  Thojudtre-advocate should 
adf-iHe  the  accused,  especially  when  igniirant  and  unassisted  by  coun- 
sel, of  hia  rigbtii  in  defence— particularly  of  his  right,  if  it  exists  in  the 
case,  to  plead  the  statutt<  of  limitation  (21,  loti.  Ihtvmhtr,  ISST).  and 
of  hi*  right  to  testify  in  hiM  own  behalf.*  A  failure  to  do  so,  how- 
ever, will  not  affect  tiie  legal  validity  of  the  proceedings;  though,  if 
it  appear  that  the  accused  was  actually  ignorant  of  these  rights,  the 
omission  may  )>e  ground  for  a  mitigation  of  sentence.  LV,  182, 
ttrjinl. 

1534.  For  the  judge-adrocate  to  counsel  the  accused,  when  a  soldier 
or  inferior  in  rank,  to  plead  guilty,  must  in  general  t»e  unbefitting 
and  inadvisable.  liul  where  such  plea  is  voluntarily  and  intelligently 
made,  the  judge  advocate  should  properly  advise  the  accused  of  his 
right  to  offer  evidence  in  explanation  or  extenuation  of  hi^  otfence, 
and.  if  any  such  evidence  exists,  should  assist  him  in  seeuring  it.  And 
where  no  such  evidence  is  attainable  in  the  ease,  the  judge  advocate 
should  still  see  that  the  accused  has  an  opportimity  to  prcsctit  a 
■" irtateraent,"  written  or  verbal,  to  the  court,  if  he  has  any  desire  to 
do  Mj."     V.  fi77,  Dvcemhrr,  l>IG.i. 

1539.  A  judge-ad vooate  of  a  court  martial  has  no  authority  to  place 
in  arri'.Hl  an  officer  or  soldier  about  to  Ix-  tried  by  the  (.■ourt,  or  to  com- 
pel tfa<>  attendance  of  the  accused  Iwfore  the  court  by  ivqiiiring  a  non- 
romniiKsioned  officer  to  bring  him  or  otherwise:  these  are  duties  which 
devolve  u|»on  the  convening  authority  or  upon  the  post  coomiander 
or  other  proi)er  officer  in  whose  custody  or  command  the  accused  is  at 
the  linn-.     XXVllI.  .'i3J.  Aj>r!l,  1S69. 

1536.  It  i"  strictly  the  proper  practice  for  a  judge -advocate  not  to 
give  hi--  opinion  upon  a  point  of  law  arising  upon  a  military  trial, 
utdfMH  the  ■arae  maj'  be  requinnl  by  the  court.  This  practice,  bow- 
ever,  is  tiften  de|Mirte<l  from,  and  the  opinions  of  judgc-a<ivocat^W, 
HuitaljJy  tendered,  are  in  general  rci-eived  and  entertiiincd  by  the  court 
witboal  objection,  whether  or  not  foruially  called  for.  Hut  where  the 
ouurt  f/^M-ji  objei-t  to  the  giving  of  an  opinion  by  tJie  judgt^>-advocatc, 
be  \ti  not  authorized  to  attempt  to  give  it,  and  of  course  not  authorized 
lo  enter  it  upon  the  record.  Whether  the  /net — that  tbe  opinion  wa» 
offpHHl  and  objected  Xa  by  tlie  court — sliall  l>e  entered  Upon  the  record, 
in  a  Rialter  for  the  court  alone  to  decide.  It  is.  however,  certainly 
the  liettrr  practice  that  all  the  prw'eedings.  even  those  that  are  irreg- 
ular, which  transpire  in  connection  with  the  trial,  should  l>e  set  out 


1;  also  >Iu(i)i 


■I,  (t. 
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in  the  record  for  the  inspection  of  the  reviewing  authority.     XAV  - 
251,  Dectmher,  1S67. 

1637.  It  is  one  of  the  duties  of  the  judge-advocate  to  prepare  tla 
"complete  and  accurate  record"  which  ** every  court  martial*^  1 
required  by  the  Aniiy  Regulations  to  "''keep."  He  should,  if  piic 
ticable,  complete  the  record,  of  each  day's  proceedings  in  time  to  \^ 
submitted  to  the  court  at  the  next  day  or  next  session  for  approval  o 
correction.  The  record  is  the  record  of  the  court,  ^nd  the  judgeadvo 
cate  is  su]>ject  to  the  direction  of  the  court  in  preparing  it.  XXL  6W, 
JVo vernier,  ISGG, 

1538.  One  of  the  functions  of  the  judge-advocate  of  a  court  mkt6ai 
is  the  execution  of  its  orders.  If  a  court-martial  adjourns  subject  to 
the  call  of  the  presiding  officer,  the  judge-advocate  is  carrying  out  the 
orders  of  the  court  when  notifying  members  of  the  time  designated  by 
the  presiding  officer  for  reassembling.     LXVIII,  670,  Aprii^  J88o, 

1539.  An  absence  of  the  judge-advocate  from  the  court  during  the 
trial  does  not  j/rr  tte  aflfect  the  validity  of  the  proceedings,  but  is  ol 
course  to  l)e  avoided  if  possible.  When  the  judge-advocate  is  obliged 
to  temporarily  absent  himself,  the  court  should  in  general  suspend  the 
proceedings  for  the  time;  or,  if  his  al>sence  is  to  be  prolonged,  sboiild 
adjourn  for  a  certain  period.  XXI,  177,  Jamiary^  1866.  No  one  can 
assume  his  duties  in  his  absence,  except  that  the  record  of  a  meeting 
and  adjournment  in  consequence  of  such  absence  would  be  made  as  the 
court  might  direct.     Card  2059,  February^  1896. 

1540.  Should  the  judge-advocate  l>e  required  to  give  evidence  as  i 
witness,  the  clerk  or  reporter  of  the  court  may  go  on  to  record  his  tes^ 
timony  while  on  the  stand;  or,  if  there  l)e  no  clerk  or  reporter,  he  miy 
record  his  own  testimony  as  that  of  any  other  witness.  XXI,  \% 
Janua/'y,  ISOfL 

1541.  A  judge-advocate  of  a  court  martial  may  be  detailed  to  pcf- 
form  other  duty,  as  that  of  officer  of  the  day  or  member  of  a  board  of 
survey,  if  such  duty  will  not  interfere  with  his  duties  as  judge  advocatei 
But  in  general  of  course  no  duties,  in  addition  to  those  incidental  to 
his  function  us  judge-advocate,  should  be  imposed  upon  him  pendiog 
an  important  trial.     XXIX,  273,  September^  1869. 

1542.  The  judge-advocate  in  our  practice  is  entitled  to  the  cIosIbJ 
argument  or  address  to  the  court,  and  he  may  present  an  addre* 
although  the  accused  waives  his  right  to  present  any;  the  function  ol 
the  judge-advocate,  at  this  stage  of  the  proceedings,  not  being  confined 
merely  to  a  nplylny  to  the  accused.  The  court  is  not  authoriied  to 
deny  to  the  judge -ad  voi'ate  this  right  to  be  heard.  XXXII,  481) 
AprJL  1S72:  XLIX,  G18,  Dcomher,  1885.  The  judge-advocate  in  Ml 
address  is  not  authorized  to  read  to  the  court  evidence  or  writliei 
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Icraeiit^  not  introdut-ed  upon  thp  trial  and  whicli  the  nwused  hft.- 
liad  n<i  opiKirtunity  to  controvert  or  comment  upon.  XXII.  iSS, 
Jhu'.  ISCfi. 

1548.  The  only  authority  for  the  eniploynient  of  reporters  for  courts- 
QiAi-tiHl  w  that  contained  in  Sec.  1203.  Rev.  Sl«,.  which  iiuthorizes  tho 
judge-ad vrK-Ht*  of  a  military  court  to  appoint  a  reporter  for  such  court. 
Id  view  of  this>  wtatulc,  h^^ii  that  the  appointment,  by  a  jud^-julvo- 
«ite  «n  th^  »taff  of  a  department  commander,  of  a  pci-son  to  act  as 
rciKtrler  for  nil  the  courts  to  l»e  convened  in  the  deparlmeut,  was  in 
contravention  of  the  statute.      XI,  361,  ■/uniiary.  IWH. 

1544.  For  the  court  or  the  president  of  thf  court  to  place  or  onler 
the  judgo-adrocate  in  arrest  would  Ix?  an  unauthorized  pi-oceeding. 
The  court  indeed,  in  a  proper  case  under  Art.  8fi.  might  proceed 
againHt  its  judge-ad viM-aU'  as  for  a  contempt.  But  an  arrest  could  not 
he  imposed  nor  a  punishment  executed  in  the  case  of  such  officer. 
exceiJt  through  the  convening  authority  or  other  competent  com- 
mander.    III.  tW>3.  Septemb^.  JStiJ;  XXI.  629,  Kptt-nihtr,  1S66. 

1545.  Where  the  court  was  convened  hy  a.  military  officer — as,  in  a 
case  of  a  gtrneral  court,  the  general  of  the  army  or  a  department  or 
army  commander— it  is  the  duty  of  the  judge-advocate,  upon  the  com- 
pletion of  the  record,  to  transmit  the  name  to  such  officer  (or  his  sue- 
c*!WM>r  in  command)  for  the  pi-oper  action.  Where  the  court  wan 
convened  hy  the  President,  it  is  the  duty  of  the  judge-advocati-  to 
CmiiMmit  the  completed  pi-oceedings  directly  to  the  Judge- Advocate 
General.'  in  order  that  he  may  exercise  the  revisory  function  reposed 

I  him  by  Sec.  1199,  Rev.  St^i.'     XLIl,  +57.  7>«vmJfr.  1879. 
1 1546.  The  geneml  presumption  of  law.  made  in  favor  of  all  public 
..  in  the  alwemv  of  affirmative  evidence  to  the  contrarj'.  that 
be^'  duly  fullill  their  functions,  applies  to  the  judge-advocate.     LV. 

\  1547.  The  act  of  .luly  27.  1S92  (27  Stats..  278),  re^juiring  the  with- 

iBwal  of  the  judge- ad voi-ate  whenever  the  court  sits    "in  do.'wd 

wion."  fuJil  not  to  apply  to  a  meeting  of  the  court,  had  after  judg- 

■nt.  to  hear  read  the  record  of  the  lindings  and  sentence,  such  pro- 

"ceeding  being  no  part  of  the  trial.     63.  3ti3.  Nm-^mljer.  1893. 

1548.  The  object  of  the  legtslatinn  excluding  the  judge-ad rocate 
friMn  cloned  fieMMions  of  a  court-martial  i*-  not  only  that  there  shoubl  Ih- 
no  unfnirtieos  to  the  acciLsefi,  hut  that  thei-e  should  be  no  possibility  of 


rt'«r,  liK-  riniy  omtutp  ml&tiiii;  i<i 
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_.._ Mritb  lli(^  |>n>viiiiuii)>ut  Arto.  IIHaud  1(M.     The /intrfuv  on 
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,  which  rmuirM  IhM  "  iirntrwliniw  <A  all  coiirto  un<l  mjliurv  r ' — 
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such  unfairness.  The  statute  does  not  contemplate  the  exercise  of  an 
discretion  by  the  court  in  the  matter,  nor  does  it  admit  of  any  excep 
tion  being  made  to  the  procedure  described  and  recjuired,  even  thougl 
such  exception  be  in  favor  of  the  accused.  A  strict  compliance  witi 
its  requirements  is  necessary',  and  a  failure  to  comply  with  them  wouJi 
proba])ly  l)e  held  to  vitiate  the  proceedings.'  Adt^Sf^d therefore  mtim 
particular  case,  that  if  the  court  had  not  arrived  at  a  finding,  thecoa':] 
be  dissolved,  and  a  new  one  appointed  for  the  trial  d&  novo  of  tb 
accused.     Card  1637,  October^  1S95. 

1649.  A  judge-advocate  is  authorized  to  subpoena  witnesses  only  for 
testifying  in  court;  he  cannot  summon  a  witness  to  appear  before  him- 
self for  preliminary  examination.     For  this  purpose  he  must  procure 
an  order  to  be  issued  by  the  proper  commander.     LII,  508,  September^ 
1S87. 

1550.  A  judge-advocate  has  no  authority  to  employ  a  civil  official  or 
private  civilian  to  serve  subpcenas,  if  by  so  doing  the  United  States 
will  be  subjected  to  a  claim  for  compensation.  S2,  365,  J/ay,  ISSSl 
51,  407,  Janmry,  1892.     But  see  §§  2470  and  2471, post. 

1551.  Sec.  1202,  Rev.  Sts.,  authorizes  only  judge-udvocates  of  courts- 
martial  to  issue  process  to  compel  the  attendance  of  witnesses.  The 
court  itself — general  or  inferior — has  no  such  power.  L,  632,  AugwL 
1886;  51,  468,  January.^  1892.  But  the  judge-advocate  is  authorized 
only  to  h}  iff  ate  the  process  of  attachment.  The  statute  does  not 
specify  by  whom  it  shall  be  executed,  and  the  judge-advocate  is  not 
authorized  to  conmiand  any  officer  or  person  to  serve  it:  nor  has  the 
court  any  such  power.*     L,  632,  suirra. 

1552.  A  judge-advocate,  having  attached  a  civilian  witness  and  hid 
him  brought  to  the  place  of  the  court,  detained  him  one  hour  in  the 
guard  house  l)eforo  bringing  him  tefore  the  court.  For  this  he  wi* 
indicted  (for  false  imprisonment)  in  a  U.  S.  district  court  in  Tens. 
HM  that  his  action  was  warranted  under  Sec.  1202,  R.  S.,  and  adviid 
that  the  Attorney  General  l)e  requested  to  cause  the  prosecution  to  be 
dis<.'ontinued.     L,  11>1,  Aprils  1886. 

1553.  The  j udge-julvocate,  in  forwarding  the  intern^tories  fori 
deposition,  should  transmit  with  them  a  subpoena  (in  duplicate)  reqnff" 
ing  the  witness  to  appear  at  a  stated  place  and  date  before  a  certeii 
person  who  is  to  take  the  deposition.  Particulars  not  ascertained  nnj 
be  left  blank  to  l)e  supplied  by  the  officer  or  person  by  whom  thesoh 
pcenu  is  served.  When  the  deposition  has  been  duly  taken  and  retarned, 
the  judge  advoaite  should  transmit  to  the  witness  (or  to  some  offi<«r» 

>  So  held  in  oaneH  publinhiMl  in  S.  O.  19,  Dept.  of  Ck>londo,  1S96;  and  S.  0. 23,  Deft 
of  the  t:ayt,  IStKi. 
"^  Par.  923,  A.  H.  ( 1026  of  1901 ),  makes  provision  on  this  point 
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Ac.,  for  him)  the  usual  ccrtilifate  of  attcndaiu-e  (iiccompiink-d  liy  a 
copy  of  tbccoiivpuiiilf  order),  the  duration  of  the  attendance  to  bfiiscer- 
tunrd  from  the  di-position.     LV.  384.  Mare/i,  JSSS. 

1664.  Affidai'its  rcnjuired  to  be  taken  in  the  execution  of  contracts 
pertttining  to  military  adininhtratioii  may  )>c  taken  tx-fore  the  jud^- 
advocatefi  and  other  officers  named  in  the  act  of  Congresn  approved 
July  57.  l»»:i.  Thiii  act  having  K'en  passed  subsequent  to  the  enact- 
nienl  of  Se<-.  3745,  Kev.  St;...  niodilicM  the  liitter  to  the  extent  ntatcd. 
Ctrds  S671,  Moembfrr.  IS97;  :^7(is.  .(.u.wnj.  I.SUS. 

JUDOE-ADVOCATE  QEITERAL,' 

1666.  The  work  done  in  his  office  and  for  which  this  officer  is  respon- 
sible consist."  mainly  of  the  following  particulars:  Reviewing  and  mak- 
ing reportw  upon  the  proceedings  of  trials  by  court-martial  of  officers, 
enlistml  men  and  cadet*,  and  the  proceedings  of  courts  of  inquiry; 
making  reporti^  upon  applioation.s  fur  pardon  or  mitigation  of  sentence; 
preparing  and  revising  charges  and  specifications  prior  to  trial,  and 
iuetructing  judge-ad vo<-iites  in  regard  to  the  conduct  of  prosecutions; 
drafting  of  contractj*,  Ixindi^,  ifec.,  as  also — for  execution  by  the  Soc- 
rrtari'  <if  War — nf  deeds,  leases,  li<'ense8  (see  Licensk),  grants  of 
ri^tn  of  way,  appro\'aL'»  of  location  of  righbt  of  way,  approvals  of 

ifbr  JiulK<^A(tv<>catp-(i<;iit.'r»rB  Oc|mrtiiii-i)t  nov  conijiatH  of  thu  JiiilKe-.^dvocatA- 
GMMrrmlMKl  fk-vrn  judgf-«ivix-aUs  (I«'o  of  the  tank  of  colonel,  three  of  tb«  rank  of 
ttmlHuuit-colontil,  and  »\x  i>l  Ihr  rtuib  of  luajor),  and  of  ai>  uiaiiv  acting  ju'lge- 
Mlrocal«t  ( lempiiiarily  detailed  Hilh  th»  rank  of  captain)  ao  may  be  necesary  to 
M)t'I>'''">^"'  *'"'  ivtriilur  ulBccre  m>  that  "eni'h  Keofcraphiixl  dqiartment  or  tactical 
diii-i    I      :  ^1  ;   iiy  Immipplifvl  with  a  judp^-advomlp.     See  bw.  lout  the  act 

*'T '  .<  rii  y  uf  the  permanent  iiLilttarvmtablixhm^nl."  approved  Peb~ 

nuir     .  '  ..liiitJ.  O.B,  A.  (i.O,,  IBOl.' 

Tl. ;..i  .   ■  :    ivur  (Stanton),  undt-r  lUte  of  Sdvi-mlwr  13,  18«2.  di-aned  the 

dutiu'  1.:  ^  iuiU'  j'U: little  of  the  corjMof  judiK-ailvix^teo  ajipoinleii  under  section  6 
of  xhK  ni-t  ii(  July  17.  IS8L'  (12  SUta.,  6»8t.  as  follows: 

"  Vour  dulim  will  \k — 

"1,  Ttwae  m-rtainin^  ti>  the  office  of  jndite-advocate  under  the  ^leral  niilitaiy 
kw  a«  dHionl  In  the  aun'tard  workii  of  uiililary  juriiiprudence. 

"2.  Tu  adviao  anil  dini-t  all  prcn*i»t-ni«nthnlB  or  other  ininiHtcrial  officers,  ciril  or 
military,  i«  the  JjoUcc  or  other  diiliiw  that  may  K- din>rte<i  hy  Iheordereof  tlie  War 
IVt«rtiutnt,  or  v»iuinaiidiuictreueral.  orhy  the  Judfce-Advucatv  Ueneral  fntni  time  to 


"3.  (torh  othrr  sfxrial  datira 

the  oall'iiial  f*f*fty  aaniav  !.«  v..,. ,  ._ 

tiffiivr.  or  fir  th*  Judge- Ad v oca tp^jeueral. 

"4.  T'l  atlvinr  thoAVar  tletiarttiu-nt,  through  the  J uilgv- Advocate  Crenend,  upon 
all  uiaitera  within  yinir  luililary  diiitrlct  whenever  you  niay  deMii  the  action  of  the 
Ik^iaulmrnt  Itiip-irtant  to  the  national  safety  and  the  enforcMneiit  i>f  thelawxand 
C'j>u«ilutiiin. 

"h.  T->  apply  f"r  xpivial  innrnrtinn^  to  the  comniaiiding  gviierul  U|Hin  anrh  mat- 
Irr*  ■•  niay  uml  (i|>tH-lal  inKlructii  iii  lo  iiuide  your  action. 

•■a.  To  r«(an1  to  ihu  cuuiniainliiuc  m-niral  all  dinliiyal  pnu^lciw  in  ytmr  distriil, 
and  wlwn  protniit  ai'tion  S*  k*\vmvA.  take  auch  meamrcj  \a»  luay  >k)  iiivi-iwaryj 
ihnwh  the  pfUTuMt-marshal,  military  ciimniandant,  or  other  authority  to  ^uppma 
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plans  of  bridges  and  other  structures,  notices  to  alter  bridges  as 
obstructions  to  navigation,  &c. ;  framing  of  bills,  forms  of  procedure, 
&c.;  preparing  of  opinions  upon  questions  relating  to  the  appoint- 
ment, promotion,  rank,  pay,  allowances,  &c.,  of  officers,  enlisted  men, 
Ac,  and  to  their  amenability  to  military  jurisdiction  and  discipline; 
upon  the  civil  rights,  liabilities  and  relations  of  military  persons  and 
the  exercise  of  the  civil  jurisdiction  over  them;  upon  the  employment 
of  the  army  in  execution  of  the  laws;  upon  the  discharge  of  minors, 
deserters,  &c.,  on  habeas  carpus;  upon  the  administration  of  military 
commands,  the  care  and  government  of  military  reservations,  and  the 
extent  of  the  U.  S.  and  State  jurisdictions  over  such  reservations  or 
other  lands  of  the  United  States;  upon  the  proper  construction  of 
appropriation  acts  and  other  statutes;  upon  the  interpretation  and 
effect  of  public  contracts  between  the  United  States  and  individuals  or 
corporations;  upon  the  validity  and  disposition  of  the  varied  claims 
against  the  United  States  presented  to  the  War  Department;  upon 
the  execution  of  public  works  under  appropriations  by  Congress; 
upon  obstructions  to  navigation  as  caused  by  bridges,  dams,  locks, 
piers,  &c.;  upon  the  riparian  rights  of  the  United  States  and  of 
States  and  individuals  on  navigable  waters,  &c.,  &c.;  and  the  furnish- 
ing to  other  departments  of  the  Government  of  statements  and  infor- 
mation apposite  to  claims  therein  pending,  and  to  individuals  of  copies 
of  the  records  of  their  trials  under  the  114th  Article  of  War.  The 
matter  of  submitting  to  the  Judge- Advocate  General  applications  for 
opinions  is  regulated  by  par.  852,  A.  R.  (768  of  1895;  853  of  1901). 
37,  14,  ^'ovefnber,  1889. 

1666.  It  is  contrary  to  the  practice  of  the  Judge-Advocate  General's 
Office  to  give,  upon  request  of  the  military  officers  or  the  officials  of  a 
State,  opinions  on  questions  arising  in  the  military  administration  of 
the  State.  Cards  685,  November,  1891^;  1287,  April,  1895.  Similarly 
held  with  respect  to  requests  made  directl}^  to  the  Judge-Advocate- 
General  for  opinions  upon  questions  relating  to  any  other  internal 
affairs  of  a  State.     Card  578,  October,  1894. 

1557.  The  reports  of  the  Judge- Advocate  General  to  the  Secretary 
of  War  have  always  been  regarded  as  confidential  conununications 
and  it  has  not  been  the  practice  to  furnish  copies  of  them  to  parties 
outside  the  department  in  the  absence  of  special  authority  from  the 
Secretary  of  War.  Cards  663,  December',  189^;  4013,  Jidy^  1898, 
and  March,  1899. 

1558.  The  Judge- Advocate  General  has  no  administrative  jurisdiction 
over  claims  of  parties  employed  to  report  the  proceedings  of  court- 
martials.     Card  6191,  Aj)r2l,1899. 
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1559.  As  between  the  United  States  and  a  State,  the  soil  of  the  bed 
oi  navigable  waters  and  of  the  shores  of  tide  waters  below  high- water 
xxiark,  or — on  rivers  not  reached  by  the  tide — the  soil  of  the  shores 
l>elow  the  ordinary  water  line  (as  not  affected  by  freshet  or  unusual 
drouth),  belongs  to  the  State.  See  gg  1711  and  1773,  jpont.  But 
natural  accretions  to  land  owned  by  private  individuals  belong  to 
the  owners  of  the  land.  Thus,  hdd  that  the  accretions  to  Hog  Isknd 
in  the  mouth  of  the  Missouri  River  belonged,  not  to  the  United  States 
or  to  the  State  of  Missouri,  but  to  the  owner  of  the  island.  LI,  636, 
March,  1887. 

1S80.  Where  land  propa<^ed  to  be  conveyed  by  a  State  to  the  United 
States  for  the  purpose  of  fortifications  was  described  in  the  proffered 
deed  as  extending  to  the  sea  and  in  a  line  along  the  sea,  held  that  such  a 
feed  would  convey  only  land  extending  to  and  l)ounded  by  high-water 
iDirk,  and  advised  that  the  grant  should  be  so  expressed  as  specifically 
to  include  the  shore  to  low-water  mark,  and  should  also  embrace  such 
witer-covered  lands  as  would  be  suflScient  to  prevent  the  erection  by 
the  authority  of  the  State  of  structures  that  might  interfere  with  the 
proper  use  of  the  land  for  purposes  of  fortifications.     64,  240,  March, 

mi 

1861.  Where  certain  land,  part  of  the  battlefield  of  Gettysburg,  was 
in  danger  of  being  so  cut  up  and  altered  by  the  construction  of  an 
dectric  railroad  as  to  cause  the  obliteration  of  iiniM)rtant  tactical  posi- 
tions occupied  by  different  commands  engaged  in  the  ])attlc,  addHtd 
tbat  the  Attorney  General  l)e  recjuested  to  have  initiated  the  proper 
proceedings  for  the  condemnation  of  the  land  so  that  the  United  Stiites 
nay  acquire  the  fee,  and  for  an  injjunction  restraining  the  railroad 
company  from  constructing  or  oi^erating  its  road  upon  the  land  pend- 
ing the  condemnation  prweedings.*     64,  411,  Aj/n'/^  AS'^4- 

1582.  I/dd  that  the  granite  monument  enacted  by  the  United  States, 

under  an  appropriation  by  Congress  for  the  purpose,  on  land  ])elong- 

ingto  the  State  at  Newburg,  New  York,  and  known  as  Washington's 

Headquarters,  became,  in  the  absence  of  any  provision  in  the  statute 

or  agreement  with  the  State,  the  projx^rty,  as  a  fixed  improvenuMit,  of 

dist  State.    49,  20,  August,  ISO  J. 

^Compare  subeequent  opinion  of  Attorney-Genenil,  in  20  Opint*.,  «>28. 
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LABCEHT. 

1563.  Held  that  grass  cut  for  hay  upon  a  military  reservation  wa 
in  law,  at  least  if  not  at  once  removed,  personal  property,  so  that 
person  wrongfully  cutting  such  grass  and  allowing  it  to  remain  till  \ 
became  hay  or  for  any  material  period  before  asportation^  was  charge 
able  with  a  stealing  of  property  of  the  United  States  under  the  act  o 
March  3,  1875,  c.  144,  which  makes  such  stealing  a  felony  punishable 
by  tine  and  imprisonment.     64,  270,  303,  March  and  Aprils  1S9J^ 

1564.  A  soldier,  contemplating  desertion,  borrowed  from  anotte: 
soldier,  on  the  day  of  his  absenting  himself,  a  blouse,  which  he  tbere^ 
upon  proceeded  wrongfully  to  dispose  of.  Held  that  if,  as  was  quit* 
evidently  the  fact,  he  had,  at  the  time  of  borrowing,  the  intention  tc 
appropriate,  he  was  chargeable  with  larceny,  since  the  owner,  in  lend- 
ing, consented  to  part  with  the  possession  only,  not  the  property.*  8ft 
165,  June,  1893. 

1565.  A  soldier  was  charged  with  the  larceny  of  a  certain  sum  of 
money  in  currency  from  the  post  trader's  store.  At  his  arrest  a  sum 
in  currency  of  about  the  same  amount,  but  not  capable  of  identifica- 
tion as  the  same  money,  was  found  on  his  person,  and,  being  claimed 
by  the  ti*ader,  was  turned  over  to  him  by  the  post  commander.  The 
soldier  was  then  tried  and  acquitted.  ITdd  that  the  post  comnunder 
should  refund  to  the  soldier  the  amount  taken  from  him  and  improp- 
erly turned  over  to  the  trader.     L,  520,  July,  1886, 

1566.  Where  a  State  statute  imposed  the  disability  of  loss  of  the 
right  of  suffrage  upon  pei'sons  convicted  of  larceny,  held  that  the  con- 
viction intended  was  conviction  by  a  civil  court,  and  that  a  connction 
of  this  crime  by  a  court-martial  (convened  within  the  State)  would 
not  work  such  disability,  or — to  enable  the  soldier,  upon  his  dischaige, 
to  vote  in  the  State — require  a  pardon  by  the  President.  27, 65,  Sep- 
tember, 1888. 

LAW  OF  WAK.« 

1567.  The  law  of  war  is,  in  brief,  the  law  of  military  government 
and  authority  as  exercised  in  time  of  war,  foreign  or  civil.  Its  usud 
field  is  the  territory  of  a  conquered  country  in  the  occupation  of  • 
hostile  army;  it  is  sometimes  extended  however,  though  generally itt 
a  milder  form,  to  localities  under  '^  martial  law.'"  See  §  1639, /wrf. 
It  is  properly  a  part  of  the  law  of  nations,  though  its  application  may 
be  materially  varied  ])y  the  circumstances  of  the  country  or  the  peopk 
brought  under  its  sway. 

*  See  BisbopV  Criminal  I^w,  seventh  edition.  §§  809  and  813. 
*See  Manual  for  Courts-Martial  (1901),  Introduction,  Sec  I. 


LAW   OF    WAS. 

It  is  a  fundamental  priuoiple  of  the  litw  of  war  that,  during  a  i^tjite 
'  trf  war,  all  ooiiimoroial  intercourse  I)etweeii  the  IwlUgei-ents  is  inter- 
dicted and  made  illegal  except  when  and  where  it  may  be  expressly 
authorized  hy  the  Government.  During  the  civil  war,  which,  us 
re^iperta  the  application  in  general  of  the  laws  and  usages  of  war,  wae 
tLSiiimiluled  to  a  foi\*igii  war.'all  trade  and  intercourse  with  the  enemy, 
except  to  far  us  permitted  l)y  the  President  under  authority  from  Con- 
gresti  (or  in  rare  eases  by  a  commanding  general  in  the  field  repre- 
MMiting  the  President)  was  necessarily  suspended.*  XI,  583,  647, 651, 
Jfar^/t  and  A/>ril,  ISGS;  XII,  259,  January,  ISGo;  XIV. 241.  JfatvA, 
ISIPl:  X\'I.ii72.  Septrmlxr,  lS6r.;  XIX,  67S,  July,  ISGG;  XXX,  34«. 
May.  ISrO. 

1568.  As  to  the  prineipai  forms  of  violation  of  the  law  of  non-int^r- 
courM*.  and  other  nolations  of  tlic  laws  of  war,  made  the  Rubjcct  of 
trial  liy  mililnry  commission  during  the  civil  war,  .see  g  lflS2,ywM/. 

1669.  Where  a  chaplain  of  the  Confederate  ami}'  came  within  the 
lines  of  the  U.S.  army  during  the  war  without  the  authority  of  the  Fed- 
ptal  government,  and  was  apprehended,  triiHl  and  convicted  of  the 
offence  invoh'cd,  and  wentenced  (December,  ISW)  to  be  confined  dur- 
ing the  war,  arlvin^i  that  while  his  act  was  in  violation  of  the  law  of 
war.  yet,  aa  it  appeared  that  his  only  object  in  coming  within  our  lines 
wax  to  purchase  bibles,  his  punishment  might  well  )>e  remitted  on  his 
taking  the  usual  oath  of  allegiani-e  to  the  Federal  government.  XI, 
55S.  March.  lS6o. 

1670.  Offences  against  the  law  of  non-inti^rcourse  between  the  beliig- 
ercntx  in  time  of  war  are  no  les-s  such  when  committed  tiy  foreigners 
than  when  committed  by  citizens.  Thus  where  certain  persons  made 
llieir  way  early  in  the  civil  war  from  Scotland  to  South  C^arolina, 
engaged  for  a  considerable  periotl  in  the  manufacture  of  treasury  notes 
for  the  Confederate  authorities,  and  at  the  end  of  their  employment 
came  M'crrtly  and  without  authority  into  our  lines  with  the  design  of 
reluming  to  their  home, — helJ  that,  though  British  subjet^ts,  they  had 

'K-ri«wC««*,  2  Black.  666-8;  Dow  v.  Jolmnun,  lOOttu,  IM;  Browti  r.  Hiatt,  i 
IHUim,  372;  Phi!ip»  v.  Hatch,  id.,  571;  S«n.lerw.ii  i:  Montaii,  38  S.York,  2ai;  IVt- 
kii»  r.tUigm.^  hid., Hi;  LHitberB  i.  Com.  Im.  Co.,  2  Biub,  639;  Hi^sm  i.  Pricv, 
I  »■«*  Va.,  W2. 

'Ttw  OnavliiU 
l'mt«l  fui«,«       .  _...  .    .  .      ,     . 

t'nit,.!  S^.i.'>.  V,  ,.r,.  395;  tlamiltou  r.  Ililliri.  21  i(l.,Ti:  Mitchell  r.l'uiUHt  suits, 
,v<  „...,.,...,  „  M<fit««,l  Otl«,7:  Dow  r.J<>hiwon,Io;<I..lM;  Kpffhnw  r.Kel- 
-■■■  i  ;  ■lxT'pInrtructiQn».li.(i.  100, War.  Dept,.  IWH.imr.fiil.    fli-.^lij« 

I^  '  III  ti>  th«  )-lat«  (if  war,  u  Mlfiiciwiuu  of  cuiuiiii^ivitil  hiteri-viinw 

n  -mimllj-  dirw-lnl  lij-  art  of  Cou|inw  ii(  July  i;t.  IWl,«nil  prrv 

■  111  -iii'nl  Ml  Ai^;.  16,  ISitl,     By  HUlhnrily  ooiifMrvii   liy  tlie  wm* 

■iiiiii>  .  i;<-iii'r>il  >>v<i1alion«,  ('<iiiit>miii|{  cimiineivlal  intrrconoe  ttllli  Hnil  in  the 
i^trst  •In-latvd  In  InMurrvctioii,  wt^re  auproved  by  thr  I'nviil tot,  January  Sii,  18M, 
■ikI  i«I>lwh»l  in  a.  O.  hS,  IVp(.  of  tl><i  UuK,  gf  April  29.  ISM. 
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identified  themselves  with  the  cause  of  the  enemy,  and  were  properly 
amenable  to  trial  for  the  offence  of  penetrating  our  uiilitarr  lines  in 
violation  of  the  laws  of  war.     XV,  112,  March^  1865. 

1571.  Where  a  party  arrested  in  attempting  without  authority  to 
cross  the  Potomac  for  the  purpose  of  holding  communication  with 
persons  in  the  enemy's  countrj',  was  ordered  by  the  department  oom- 
mander — his  offence  having  been  committed  in  a  district  in  militaiy 
occupation — to  be  plac*ed  under  military  surveillance  and  to  furnish  a 
bond  with  sufficient  sureties,  obliging  him  not  to  attempt  again  durin|( 
the  war  to  join  or  hold  intercourse  with  the  enemy, — Jhdd  that  such 
proceeding  was  warranted  by  the  laws  and  customs  of  war.  Ill,  255, 
July^  1803, 

1672.  Two  soldiers  of  the  United  States  army  having  been  seized 
and  delivered  across  the  lines  to  the  enemy  by  a  party  of  civiliaMm 
a  portion  of  one  of  the  insurrectionary  States  in  the  occupation  of  the 
Federal  forces,  an  equal  number  of  citizens  of  the  district  were  ordered 
by  the  commanding  general  to  be  arrested  and  held  till  the  offenders, 
who  meanwhile  had  taken  refuge  with  the  enemy,  should  be  $a^ 
rendered  for  trial.  Held  that  such  an  act  of  retaliation  was  warranted 
b\'  the  laws  and  usages  of  war.     IX,  210,  Jun^^  186^. 

1573.  There  can  be  no  doubt  as  to  the  authority  of  the  commander 
of  an  anny,  'n  oc*cupation  and  government  of  the  enemj-'s  country,  to 
suppress  a  newspaper  or  other  publication  deemed  by  him  to  be  inju- 
rious to  the  public  interests  in  exciting  opposition  to  the  dominant 
authority  or  oncoumging  the  support  of  the  enemy's  cause  on  the  part 
of  the  inhabitants.  A  newspaper  may  be  a  powerful  agent  for  such* 
purpose,  and,  when  it  is  so,  it  may,  under  the  laws  of  war,  as  legaBy 
be  silenced  as  may  a  fort  or  battery  of  the  enemy  in  the  field.  11,585, 
Jff/it^  ISOo, 

1674.  JTiJd^  that  a  system  of  correspondence  which  had  been  con- 
certed and  maintained  In^tween  northern  and  southern  newspapers  by 
means  of  an  interchange  of  published  communictitions  entitled  "Per- 
sonals," was  an  evasion  of  the  rule  interdicting  intercourse  with  the 
enemy  in  time  of  war,  and,  not  being  within  the  regulations  established 
for  corrospoiideiice  hy  letter  Iwtween  the  lines  by  flag  of  truce,  should 
not,  however  innocent  might  be  many  or  most  of  the  communications, 
be  sanctioned  by  the  (ioveniment,  ])utthat  the  proprietors  of  the  north- 
ern newspajxMs  <oncerned  should  l)c  notified  that  unless  the  practice 
were  discontinued,  they  would  be  liable  to  be  proceeded  against  to 
promoting  correspondence  with  the  enemy  in  violation  of  the  laws  of 
war  or  of  the  s]i4M'ial  a<-t  of  February  25,  1808.*  XII,  259,  JdnHary, 
ISfJo, 


^S^m;.  O.  10,  Dept.  of  the  I-Iart,  1865. 
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1675.  The  taking  ptweosBion,  by  the  order  of  thp  commander  of  the 
BilitATV  Uopttrtiuent  at  New  Orleans,  for  the  use  of  the  military  sen-ice 
to  the  pi'ose<rution  of  the  war.  of  nionevH  fM>loiii{ing  to  enemies,  on 
d«pu»it  in  the  \tan)ts  of  that  city,  while  occupied  (i»  1S63)  by  our 
nnuy,  /«-/</  an  at-l  jtL<stitied  by  the  strict  law  of  war.'  XIX,  Ol'i,  JAiy, 
l^G.  Contributions  of  money  exacted  from  the  enemy  by  competent 
tnilitary*  nulhurity.  iM-infj  justified  by  the  law  of  war  and  conquest,' 
l^i  that  a  tax  of  five  dollars  per  bale,  levied  (in  l»ti4)  by  the  military' 
eomtuander  at  New  Orleans,  Gen.  C'anb^-,  upon  cotton  brought  into 
that  city,  and  applied  to  hospital,  sanitary  and  charitable  purposes, 
want  authorized  under  the  diiw.'retionftry  power  with  which  such  a  com- 
mander was  properly  invested  in  time  of  war.'     XVIII,  668,  Manh., 

1576.  It  is  a  principle  of  the  law  of  war  that  the  municipal  taws  of  a 
conquered  country  continue  in  force  during  the  military  occupation  by 
the  conqueror,  except  in  so  far  a--^  the  same  may  nei-essarily  lie  sus- 
pendcd  or  their  operation  be  affected  bj- his  acts,*  8o,  where  a  testator 
iiad  executed,  in  Vieksburg,  Mississippi,  after  its  capture  and  during 
it*  oceui>ation  by  our  forces,  a  will  devising  real  estate';  but  such  will, 
in  not  lieing  attested  by  the  requii-ed  nunilwr  of  witnesses,  was  invalid 
under  the  State  law;  held,  that  as  this  law  was  in  no  respect  modified 
upon  the  capture,  the  devisee  under  the  will,  however  loyal,  could  not 
pro|Jcrly  Ije  investi-d  by  military  authority  with  the  legal  title  to  such 
e^Ule  against  the  heit>i  at  law.     XIX,  -474,  Manli,  ISGG. 

1577.  It  is  authorized  by  the  laws  of  war  for  a  military  otficer  com- 
Dianding  in  time  of  "war  in  a  region  in  military  ocouiwtion,  and  where 

•(W  Srw  OrlouiK  r.  Ktrsnii>liip  Conit'BMV,  W  Wallace,  394;  Witliemuum  r.  Karni- 
~  Bk..  t  I>uv»11,  -tt)T.     Iliit  in  [■lanWrx''  Bank  v.  Tnion  Bk.,  10  Wallnrr,  -IS-H,  this 
Inilftr  •inItT  wiw  heiit  In  liave  lict'ii  an  (■xceediiiK  <ii  aiithiirity,  n>.i|  >ft^aiiH(<  unau- 
tlu-  Inw  (i(  mar.  but  (iir  the  ivmud  that  a  ]ire\'iou8  t-ouimauiii'r — Gun. 
ii<  |.i<''liiniatJ"n  oh  Bret  occupying  tbc  aly,  of  Hay  1.  It<63,  hail  pledctHl 
II.  Ill  III  ilii^  li»)>1tn)i  inviulat^  of  all  rightaot  property,     .Ui4  *««  Thfi 


It'll 


'.  t>i(-k,  1  Dillon,  a.    Anil  t 


f  Mai.  G«i. 
on  Mexican 


■l>«j-  i    Mr r.-.;t  BtiBh.  a)S:  Clark  i 

Si>II'f  unK'i  I'i.  <>,  :W5,  Hiliir*,  i>(  Anuy.  1H47)  ItivyiiiK  aiM'wnnents  npun 
mnimiuitUM  for  lh«  iniii|iurt  i>f  llii^  iiiilitur\'  Kuvi^niiiient  tuiil  ocnipalion. 
•Sw  HaiuiHon  r.  Dillin,  21  WbIIiu-..,  7;t  ' 

'"Bv  tb«w«]|  rvcintniw")  priin-i|ili.«..(  inlrmalinnBl  Inw,  rhi' mero  milltarv  ocru- 
[Mtioa  of  a  ruuntn'  liy  »  twlliytiiviit  [-jwit  ''r  x  i'i.i>.|ii.T..r  .I.m>.  ii,,i  i,.~..  tv.w,.  ifii<jilac» 

Ituc  inDiiiriiiallawe.    Sochraimjiienjrorlifllifir.iii  ,  i-  i  i.m^  -n-r I  <<r  Kti|icr»ede 

tbfin  l»r  the  timv  lipinK,  but,  in  the alwiii i  ,[1  ■-  •    ■  i       <  v  rt-main  in 

(.>fre."     Wingtoldr.CSBabv,  5Col.l«'..l'4<i      mii  ..  i  i     i     iliy  inncily 

U  not  iocompNtible  wilb  the  I'xiHteiin-  ami  iiiitJi..rin m-  ,.i  .  i-.  il  iTiric1i>'lion 

"  — rl  pfnriidnrp."  Tf^in  r.  Ijirhrninpvpr,  in  N.  Y<irk.  '.'7,  M\i\  ht  KimWil  '.  Tuy- 
'.  i  Wwd*.  3T;  RiilMtw  r,  Fo«.  A  Colflw,.  664;  HpHerman  i.  Pofipr,  B  id..  391; 
Plnmll  r.  Jonn.  40  Miw.,  MO;  Duw  r.  Juhn«on,  lOOllo,  l.Vt,  IlUi.  Km  Hhrrulhti 
ft>  of  a  biHlilf  riiuntrv  arts  left  ojn-n  by  the  (iimiui-nir,  U  is  only  llie  cilixtntt  o( 
h  eimntry  Uiat  aw  nidject  to  thpir  JuriWlictioni  thp  oHltvra  nii'i  eoMifrs  ■  ( the 
inrln^  army  are  ui  no  aiaiiner  aiuenahle  to  the  mme.  This  prinriplc  wn*  illu»- 
J  by  Hut  l^upivuiM  Court  in  the  («mm  ot  Oi>lt-nian  r.  tvniwrrrt.-,  1  I  Hlo,  f^;  |)qw 
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the  ordinary  courts  are  closed  by  the  exigencies  of  the  war,  toappoirt^ 
a  spei'ial  court  or  judge  for  the  determination  of  cases  not  properlT 
cognizable  by  the  ordinary  military  tribunals.     In  the  civil  warsucA 
courts  were  not  unf requently  constituted  and  were  conmionly  desig- 
nated j)rornMt  courts,     II,  14,  February^  186S;  XV,  519,  Jnly^  ISSo. 
Such   courts  had  no  jurisdiction  of  purely  militarj'  offences  (/.  f. 
offences  which  the  Articles  of  War  make  cognizable  by  court-martial), 
and  were  therefore  not  properly  authorized  to  impose  forfeitures  of 
pay  or  other  strictly  military*  punishments  upon  officers  or  soldiers  of 
the  anny.     VI,  635,  Decemhrr,  186^;  VIII,  638,  X,  39, 560,  and  XIII, 
55, 114,  July  to  Dt-cemhr^  ISGJ^,     These  courts  were  in  general  resorted 
to  as  substitutes  for  the  ordinary-  police  courts  of  cities,  and  their  jur- 
isdiction was  in  general  confined  to  cases  of  breaches  of  the  peace  and 
of  violation  of  such  civil  ordinances  or  military  regulations  as  might  be 
in  force  for  the  government  of  the  locality.  *     XIII,  392,  Fehrxiary.  1865, 

1578.  JIfId  that  a  person  ta'king  photographs  of  fortifications  in  time 
of  war  i-uns  the  risk  of  being  treated  as  a  spy,  or  at  the  least  of  doing 
a  thing  forbidden  by  the  law  of  war.  His  arrest  outside  the  limits  of 
a  military  reser\'ation  would  not  be  a  trespass;  nor  would  the  seizure 
and  retention  of  the  photographic  plates  be  unlawful.  Their  retention 
would  })e  proper  though  no  notice  to  the  public  prohibiting  the  taking 
of  such  photographs  had  been  given.     Card  4784,  Augwftj  1898. 

1679.  Under  the  law  of  war  a  government  by  military  occupation 
has  no  jwwer  to  alienate  immovable  property  so  as  to  render  such  aliena- 

*  Some  of  thene  courte,  however,  t<x>k  co^j^izance,  in  the  course  of  their  existeoce, 
of  cases  of  very  coivMerable  iiiii)ortaiu*e,  civil  as  well  &»  criminal.  See  the  following 
(reneral  Onlere  establishing  or  relating  Ut  Provont  Courts  and  similar  tribunals:  G.O. 
41,  Dept.of  Virginia,  ISfti;  <l<..4o,  l)ept.  of  the  Gulf,  18^;  do.  6, 77,  iVf.  18«:  da  1(8, 
14«. 
30, 
18«5; 
Mil. 
186»;  alHO  Gen.  WooI'h  (J.  O.  51«  of  1847. 

While  the  majority  of  thene  sj>et*ial  tribunals  were  confined  to  the  exercise  of  rach 
functions  as  are  commonly  devolvetl  \i\ton  iwlice  or  justices'  court4»,  their  authoritj, 
when  oinpowere<l  for  the  piirjKJse  by  a  cx>mjietent  military  commander,  to  takeoo^ 
nizamv  of  ini]K>rtant  civil  actions  has  iKi'n  afiDnne<i  hy  the  Supreme  Court  of  the 
UnittMl  States  in  tlie  ca-^c  of  Me4!hanics*  &  Tratiers'  Bk.t;.  Union  Bk..  22  Wall, 276, in 
which  a  **  Prov<>st  Court,"  cstablishe<l  at  Xew  Orleans  by  an  order  of  the  departmeJrt 
commander,  of  May  1,  1H<)2,  was  hehl  to  l)e  a  lawful  tribunal,  and  a  judgment  ren- 
dered by  it  ill  an  a<-tion  for  the  recovery  of  $130,000,  money  borrowea  by  one  Ijtnk 
from  another,  was  reco>niize<l  as  lepi!.'    St»e  this  ca^e  also  in  25  La.  An.  387. 

So,  the  aiitlioritv  of  the  "Provisional  Court  of  Louisiana'*  ( which  succeeded  the 
*'Prov<»st  Court"  last  in«licat«Nl,  and  was  established  bv  the  President,  inanExe<A' 
tive  Ord«*r  of  Oct.  20,  \S&2)  to  <letennine  a  cause  in  aamiralty,  was  affirmed  by^ 
Unite<l  Stales  Supreme  Court  in  The  (irai)eshot,  9  Wallace,  129.  and  later  it*  jai» 
diction  in  a  civil  action  on  a  inortga^  debt  was  recofoiizeil  by  that  tribunal  in  Baite 
r.  MiltenlnT^er,  IM  Wallace,  519.  And  st»e  the  same  case,  as  Burke  r.  Tregree,  in2i 
I^.  An.  &2^.K  Tlie  authority  of  the  same  c«mrt  to  take  cognizance  of  a  case  of  muidei 
and  one  of  arson  (as  also  of  civil  controversies)  was  maintained  in  an  elabonte 
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liim  offoi'tivo  liltor  the  re-in^^tatcment  of  thf  former  jfovernmeiit.' 
Ami  it  would  swill  lh»t  the  same  nile  »huuld  itpply  to  the  gmntiiijf  of 
franchises  for  roilwavK,  electric  li|fht  pIfiDts,  etc.  Whether  the  effect 
of  a  triratv  of  peare  tiub^titutin^  the  sovereignty  of  the  I'nited  States 
for  ihnt  of  the  former  government  would  be  to  render  such  nliena- 
lion^  and  grants  binding  is  doul>tfnl.  Upon  l)ii.s  point  the  uuthorities 
do  not  nccin  to  agree,  but  it  h  laid  down  in  the  "Instructions  for  the 
(juvcmment  of  the  Aniiius  of  the  L'niti-U  States  in  the  Field"  ((i.  O. 
li>».  A.  (i.  O.  1863.  par.  31)  that  "a  vitaorious  army  appropviatcs  all 
public  money,  seizes  all  public  movable  property  until  further  direc- 
tion by  iXm  government  and  9equost«r!i  for  its  own  benelit  or  that  of  ita 
governineut,  all  the  revenues  of  real  property  l>elongiug  to  the  hostile 
government  or  nation.  The  title  to  such  real  property  remains  in 
ulR'yaiiee  during  military  oociipation  and  until  the  conquei«t  is  luade 
complete,"  If  the  title  to  real  proi«rty  is  in  abeyance  as  stated,  it 
wouldsecm  that  the  military  autherities  would  be  without  power  to 
make  an  alienutiun  of  it  by  the  gninting  of  franchises  or  othorwiae 
which  would  be  valid  after  the  termination  of  the  government  by  mill- 
(KVii[mtion.  Cai-d  SuTli.  S,_jit.',„h^i;  ISOS  ;  5457.  Iht^niJu-i;  Ji<'.IS. 
1680.  Anything  that  may  properly  t>e  made  a  law  of  a  militiiry  gov- 

inienl,  and  which  is  promulgated  in  any  effective  way  thai  the 
uie  military  commander  may  see  tit  to  promulgate  it,  l)ecome-'i  a 

Ml  law  of  that  government  on  l>eing  no  pi'omuigated  a'nd  must  be 
obeyed  by  all  persons  within  the  territory.  No  rules  or  laws  that  may 
h»ve  iM'H'n  in  force  in  the  territory  prior  to  its  military  occupation  v&n 
\tA  the  commander  to  adopt  any  particular  manner  of  pronuilga- 

biunuf  ItcjHiltN'.  Hon.C.A.Frabody  (in  ISil.'ii,  in  the  cmw  of  l)i»  I'miMl  S(«t« 
Ifilrr  &  Uiuiii,  ivjiurUil  in  13  Am.  l«w  RtK-  G34. 

■' ivil  jtirUlii'tioiiof  »nimilnru*ir™iirl — thc"Cninmiieion"  establbhed  by  (he 

(cnt  iviiriinnrKiiT  in  ^Irniiiliisi  in  IWIM — «'iw  Hmllsrly  revofcniise*!  in  HcKer- 
p.iri.-r,  <;r,,i,i»  :i'-i       \,i.l  a/,  to  tin-  rutUuihoriiyul  i)i!b  iribmial  hm  a  KiitBiti 
XWf  (..r  till-  ..r.|uj:ii\    .nil  .■■■lirln  i.[  Ihi'  Uumtitv.  tw«  UlWi  KWIir  r.  Stillnuut,  7  irf. 
»*1.      Hoi  >■>-■.  '"<'!■■,.  W.lM,  .     ('(.rUT,  I;;  Ilcialc.  401. 

In  ltiec:t-<'-  iliri-  -ii-ijiiiiinu'  ilicuctioiiof  HixH-iul  iribuimlH  {lurinv  tlicvivil  wur.  thi! 
imirU  in  p-ni-ml  tvIvt  tn  lln-  I'lirlitT  iinil  ]<?MlbiK  ii««'  <i'  Ijcitt^nwIorfiT  r.  Welib,  20 
Hiivwd,  ITA,  in  nhich  kw  afflmted  Iho  ■nthonty  of  tbe  cnurtH  ratabltehi^  in  1840 
in  N«w  Mexico  m  a  [itirt  of  the  HVHt^ni  of  civil  Ki)vernni<^nt  iiiHtitult^l  )iv  ilni. 
Kwmmef.  ibp  niiIIUr>'  (■oinuuin.ler.  Willi  llii?  ciuie  cuuMilt  »!«•  I'nilwl  Stat™  'r,  Hiiv, 
4WbMlon,  2f>4:  CniM  r.  ilMriecm,  IB  llowan).  IIH. 
~~\x  n«Minin)c  H|>on  which  tho  atiovp  cile"!  Uter  rnlinm  ic  tnwed  U>, — that  the 
ii>rilf  lij  CJmI«  cuurla  with  a  civil  ax  well  HthHcriniiiial  jiinKllctiuniunt-oiiqiwnvt 
mtr^r  in  niilitiuy  wx'U|i«tJ<>n  ntlnt'hoi  to  tlic  ilmaiiiant  iHiwtr  by  I  be  law  ■>(  wnr 
gjjTntiolM  s*  ui  iiii-iilent  tn  the  i-mir  l'<  i-»(ii)i)i^h  n  niilitnry  )r»v«rniiient;  ihtil 

~     ~«ri)tht  but  the  duly  df  tl ,ii>  i    ■  !■■  I'l-ii'iili-hiichcourlB  "for the 

XMit  and  projH-rty  niiil  I'.r  rii.       !  ■.,  kA  jiwtii-c";  and  that 

e  civil  war mii'li  V-'iiirlri  ui-iiw  i.    .        .niiubitt;  KcnrrBle- 

no(«e|iante  lieiwrtirifur^  ...  .n:.,ii  - 
ml  III  )h.>  tliv  unlcr  mill  au  .n  il„  li.r., 
I  Int.  Ijiw,  third  Kns.  nlilinn  liv  Jt.>yd  |..  im\  lUll'x  1: 
tkiu.  4tlS-A0K;  fllrkhinier'M  Military  Guvemineiil  and  Martini  Ijiw 


E: 


ntK  Kphrn 

urtbe  conimandi^r 

1*1* ,  (ourth 
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tion  of  the  rules  enjoined  b}'  him.  The  chief  commander  in  the  ter 
ritorv  jroverned  bv  military  irovemment  does  not  fill  anv  office  or  pos5 
tion  that  fomi.;d  a  part  of  the  government  of  the  country  prior  to  th^ 
military  occupation;  nor  is  he  bound  by  any  rules  or  laws  relating  tc 
the  performance  of  official  duties  by  any  governor  or  other  officer  of 
the  government  displaced.     Card  5978,  Jfoy,  1S9S. 

1681.  As  a  result  of  military  occupation  the  taxes  and  duties  payable 
by  the  inhabitants  to  the  former  government  become  payable  to  the 
military  occupant,  unless  the  hitter  sees  fit  to  substitute  for  them 
other  rate>9  or  modes  of  contribution  to  the  expenses  of  the  govern- 
ment. So,  /ield  that  the  President  acted  clearly  within  his  powers 
when  under  date  of  August  8,  1898,  as  commander-in-chief  of  the 
armv  and  navv  he  ordered  and  directed  what  the  tariff  and  duties  to 
be  levied  and  collected  m  a  military  contribution  upon  the  occupation  , 
and  possession  of  any  ports  and  places  in  the  Island  of  Cuba  by  the 
forces  of  the  United  States  should  be;  that  regulations  for  the  admin- 
istration of  such  tariff  and  duties  should  take  effect  and  be  in  force  in 
the  poit>i  and  places  when  so  occupied;  and  that  questions  arising 
under  said  tariff  and  regulations  should  be  decided  by  the  general  in 
command  of  the  United  States  forces  in  said  island.  Card  5268, 
Xovctnhr.  LS9S, 

1682.  The.  destruction  or  injury  of  private  property  in  battle  or  the 
boml)ardment  of  cities  and  towns  has  to  be  borne  by  the  sufferers 
as  one  of  the  consequences  of  war.  Whatever  would  embarrass  or 
impede  the  advance  of  the  enemy,  as  the  breaking  up  of  roads  or  the 
burning  of  ])ridges,  or  would  cripple  and  defeat  him,  as  destroying 
his  means  of  subsistence,  mav  1x3  lawfullv  ordered  bv  the  command- 
ing  geneml.  The  nec^essities  of  war  justify  all  this.  The  safety  of 
the  State  in  such  cases  overriden  all  considerations  of  private  lo«. 
Sahhs  pnjndi  is  then  in  truth  Huprema  hx.^  So  held  that  the  United 
States  was  not  legally  res|>onsible  for  damages  to  the  house  of  a  resi- 
dent and  citizen  of  Santiago,  Cuba,  caused  **by  a  shell  fired  from  an 
American  war  ship  on  or  about  the  fifth  day  of  July,  1898,  during  the 
boml)ardmont  of  the  city."'     Card  5619,  January^  1899, 

1683.  Und(»r  th(»  terms  of  the  protoc»ol  of  August  12,  1898,  and  of 
the  Treaty  of  Peace,  signed  at  .Paris  on  December  10,  1898,  all  of  the 
immovable  propiMty  on  the  island  of  Porto  Rico  belonging  to  the  gen- 
eral government  and  as  such  **to  the  Crown  of  Spain-'  together  with 
certain  property  in  the  nature  of  public  records  was  ceded  to  tta 
United  States.  All  other  movable  property  of  the  general*  govern 
ment  for  whi.'h  lu)  special  provision  was  made  either  in  the  protoco 

» See  r.  S.  V.  Pacilic  Kailnuwl,  120  V.  S.,  227,  and  authorities!  dited. 
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I'l  irfniy  tvinuiiii'd  tlio  piiiixrty  <if  .Siwiii  to  Ix;  disjjoscd  of  hs  dcsiipd 
by  the  l8tt«i'.  C^.Ttain  Hrtifles  of  this  iiiovitl>k-  pro[R'rty  (office  furni- 
ture) which  it  appeared  hiwl  l>e(>n,  like  the  piiMii-  building  and  other 
pahlicvrorksof  the  island,  paid  for  from  uppropnationHcoIleelod  from 
Uie  ii-Und.  were  orderwl  purchased  from  the  S{miiiHb  government  out 
of  the  insular  funds  collertt'd  liy  th<?  United  Slutei^.  //<W  tliitt  the 
paytneiit  could  lepally  be  made  a*  ordered,  the  property  belonging  to 
■•^imin  and  not  to  the  "  island  government."  there  never  huving  Ix-en 
.1  indeiiendpnt  gi>vernment  for  Porto  Riro,  Cardfi83S,  Aiuritif,  IS99. 
15M.  When  the  trwity  of  i>euce  with  Spain  t«ok  effect.  April  11, 
1n:u»,  the  military  government  was  in  control  in  Porto  Kico.  and  right- 
fully enntinucnl  mt  the  de  fm-Ui  government  of  the  i^iland  cxemsiiig 
hulh  cxet'Utive  and  legishitive  {wweitt,'  subject  to  >«uch  constitutional 
limitations  its  were  applicable.  As  the  island  had  l>eeome  territorii'  of 
the  l*nilo<l  States,  under  the  treaty,  the  Secretary  of  War  was  with- 
out power  in  the  Bb>»en<-e  of  eongrensional  authority  to  alienate  any 
part  of  tliir  public  domain,  hut  lulil  that  he  oould,  a«  representative  of 
the  President,  lawfully  license  the  temponirj'  uiw  of  the  same  during 
the  occujmney  and  government  of  the  island  hy  the  military  authori- 
Card  6WH).  .Votvwi.  r.  JsWi. 
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^■ifiU.  Hv  the  Hiver  and  Ilarl>or  Aet  of  August  5.  l.SSA,the  United 
^Bhl'it  foruitUy  accepted  from  the  Stut«  of  Ohio  the  Muskingum  Kiver 
^■nniirovempnl,  with  all  it«  franthities,  appurtenances,  water  rights,  &v., 
■tubjwt  to  any  exii^ting  lenxes  of  wat*r  rights  under  lpas«>s  granted  by 
llie  State.  The  State,  by  its  ofScial  representative,  had  made  a  lease 
u>  ci'ruin  individualx  which  contained  a  clauiie  providing  for  u  forfoi- 
lure  of  the  lease  in  ea«e  of  an  assignment  without  the  sanction  of  the 
le'«M>r.  The  lease  was  assigned  to  a  third  party  without  any  fonnal 
fsiiction  or  i-oneurrence  on  the  ptirt  of  the  lessor,  but  the  lesisur.  sub- 
sequently to  the  assignment,  aceeptecl  rents  from  the  assignee.  Jfrlil 
that  such  a(Te]>tHnce  ainount«?d  to  an  al)»olut«<  waiver  of  the  forfeiture 
elauiie.  and  made  the  lease  valid  in  the  handti  of  the  assignee,  inveigling 
him  with  all  the  rights  of  the  original  lessees.'  and  was  therefore  bimi- 
iug  ui»n  the  United  States  under  the  refter^-atjon  of  the  act.     32,  +j. 

I  IMS.  The  act  of  Congrcs.s  approved  Aug.  11,  1888  {±5  Stats.  417). 
iborixed  the  Secretary  of  War  "to  grant  leoites  or  licenses  for  the 

Cnm  r.  Harrui>D.  ID  Huwnnl,  \M.  19.1. 

Sm  Opinion  ut  Atty.  lirnl.  of  Ja1v»i,  ii«mi  ilTi  Upiiix..  .SWi. 

Ikjrkn'*  Landlbnl  and  Tenant.  {  4MT. 
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UftiO  of  the  water  powers  on  the  Maskinguni  River  at  suoh  rate  and  o^ 
such  conditions  and  for  such  periods  of  time  as  may  seem  to  him  jus^ 
equital)le  and  exj^edient     ♦     ♦     ♦     and     ♦     ♦     ♦     tx>  grant  leases  o< 
licenses  for  the  occupation  of  such  lands  }>elonging  to  the  United  States 
on  said  Muskingum  River  as  may  >k5  required  for  mill  sites  or  for  other 
purposc»s  not  inconsistent  with  the  re<iuirements  of  navigation."   Under 
this  statute  two  leases  for  periods  of  twenty  years  each  were  granted, 
but  neither  provided  for  a  forfeiture  of  the  term  for  non-payment  of 
rent.     ILUI^  therefore,  that  the  Secretary  of  War  could  not  terminate 
them  on  account  of  non-payment  of  rent;*  and  advised  that  the  proper 
wav  to  terminate  them  would  be  to  have  the  lessees  execute  instru- 
ments  surrendering  their  terms.     Card  2<>96,  MarcK  1S90.     See  card 
324l>,  Jan  nanj.  irKKK 

1687.  Where  a  lease  made  to  the  United  States,  of  land  to  l)e  used 
for  public  purjKjses,  contained  no  stipulation  other  than  one  for  the 
payment  of  i^ertain  rent,  h^ld  that  such  lease  was  not  annulled  by  trans- 
fer under  Sec.  3737,  Rev.  Sts.,  but  was  legally  assignable.  The  case  is 
deemed  to  be  governed  by  the  ruling  of  the  Supreme  Court  in  Freed- 
man's  Saving  Co.  /♦.  Shepherd,*  to  the  effect  that  Sec.  3737  did  not 
apph'  to  a  lease  so  made,  '*  under  which  the  lessor  is  not  required  to 
pi^rform  any  service  for  the  Government,  and  has  nothing  to  do  in 
respect  to  the  lease  except  to  receive  from  time  to  time  the  rent  agreed 
to  l>e  paid."    43,  175,  (>ct(pbf't\lS90. 

1688.  Where  rent  was  due  by  the  United  States  for  the  occupation 
of  a  house  which  it  had  leased  for  a  recruiting  rendezvous,  and  the 
title  to  the  premises  was  claimed  both  by  the  lessor  and  another  per- 
son as  parties  to  a  pending  suit  in  a  court  of  chancery, — adn'^ed  that 
if  the  rights  of  the  parties  to  the  rent  were  so  involved  in  the  litiga- 
tion as  to  enable  the  United  States  to  pay  the  amount  of  the  rent  into 
court  and  rt»i*eive  an  acijuittance  therefor,  this  course  would  properly 
be  pursued;  otherwise  that  the  payment  should  l>e  withheld  entirely 
until  the  (|uestion  of  title  Im?  determined  and  the  United  States  be 
enabled  to  receive  a  tinal  receipt  from  one  of  the  parties  or  both 
jointly.     64,  15,  3<m),  Frhrmnj  and  Aprll^  ISO^. 

1689.  Where  land  was  leased  b^-  the  United  States  for  a  target  range 
in  the  State  of  Texas  and  the  lease  contained  a  covenant  for  renewal  at 
th(j  (»nd  of  the  year  at  the  option  of  the  United  States,  ^#7// that  unless 
the  lease  w(»re  acknowledged  (or  proved)  and  i*ecorded  as  provided  by 
the  Stiitutes  of  Ti^xas,  such  covenant  would  not  l^e  binding  upon  • 
purchaser  for  value  without  notice  thereof.'     Card  2439,  July.  1896* 

*  Taylor's  I^ii(lli>nl  aiul  Tenant,  eighth  e<l.,  §  489;  Am.  and  Eng.  Ency.  of  Law^W 
tMlitioii),  vol.  12,  j».  T.'SSA-. 

-  127  r.  S.,  494;  4  O.iiip.  Dtn'.,  43. 

*Ah  to  how  a  U'af*e  containing  a  covenant  for  renewal  should  he  renewed,  iei 
§  882,  autf. 
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L'nder  tho  act  of  Coiigrews  approved  .July  ^R,  1892  (27  Stat*. 

[),  tt«'  S«-cretnry  of  War  has  uuthoitty,  wln'ii  in  his  discretion  it 
will  Im-  for  the  pubiir  gooii,  to  loa«e  for  a  p(?nod  not  pxoeeding  five 
fear»  and  rev-tx-alili'  ut  iiny  tiriu-  Hinb  pioix'Hy  of  the  United  States 
under  lii«i  eontro]  iim  may  not  for  tho  time  he  required  for  public  use, 
and  for  the  l<>a-<iii^  of  which  there  is  no  authority  under  existing  law, 
provided  that  nothing  in  the  art  Hhould  Ik?  hehl  to  apply  lo  mineral  or 
phosphate  laudti.  Under  thii^act  nn'wable  lenses  hurc  been  granted 
in  a  number  of  instatiees.  Cards  831.  Jannary  and  April.  1S9S;  17UU, 
Xo^wirr,  JJiOS;  iUH.  M'irc/i  and  Oftnhrr.  IHQG;  +l(Xi.  M<iij,  1898. 
In  prai'tiee  the  leabci^  or  asHigniiietils  thereof  are  required  to  be  in 
daplieata.  Cards  17S,  ITit.  AmfiM,  W^-f."  ■*!■*.  (M,J>.r,  189^.  Under 
thf  4rxpre«ri  IcniiK  of  tiie  act  the  Secretary  of  War  has  no  authority  to 
Icaw  tnineral  or  phosphate  lands.  Cards  3H1!*,  y<nifiiiher,  lfi97;  638H, 
07i!l.  Mmj  and  July,  1899.  In  a  certain  class  of  oases,  to  wit,  where 
the  parties  applied  for  permission  to  eonstruet  certain  bulIdtngM  upon 
reserratiotis  and  to  build  do<-kB  in  a  government  barber,  revocable 
Iwwes  were  granted  in  lieu  of  licenses.'  Cards  3350,  3356.  3378,  July, 
l»97. 

1691.  As  there  is  no  law  requiring  the  Secretary  of  War  to  call  for 
bi(U  in  lea^iii^  property  under  the  act  of  July  28.  1S92,  the  amount 
for  which  it  shall  he  leased  rests  in  his  discretion.  Card  273,  Srp- 
tettJfr.  I89i. 

U99.  The  Secretary  of  War  leaned  a  [mrt  of  a  military  reservation, 
the  r^nt  to  be  paid  monthly  during  the  contin mince  of  the  lease.  The 
kaw  provided  that  the  term  should  t>e  three  years  from  the  twelfth 
day  of  July,  IH'M,  but  it  was  not  in  fat-t  exei-uted  by  the  Secretary 
nntil  S*pt.  12,  18H4.  The  lessee  entered  upon  the  resen'Htion  about 
thn  latter  dale  and  vacattxl  the  same  on  July  12,  1897,  the  date  of  the 
tonnination  of  thv  lease.  /AM  that  in  point  of  compuiatimi  the  three 
jean  terra  dated  from  July  12,  I8!>4.  but  that  in  point  of  intt^eM  the 
lease  took  effect  only  from  the  deliver^'  of  the  instrument,  and  that 
therefore  rent  could  l>e  collectetl  for  only  about  two  years  and  ten 
montlis.*     tkrd  273,  July  and  Octofjf^r.  1897. 

LEAVE  OF  ABSENCE. 

ISeS.  The  provision  of  Ihc  act  of  July  2li,  1876.  to  the  effect  that 
officers  Hhall  enjoy  the  extended  Iea\'e9  of  absence  accorded  by  the  act, 
"wttltoat  deduction  of  pty  or  allowance,''  hii-d  to  entitle  ptuch  officers 
to  rweive  their  allowance  for  ijiutrterti,  as  well  as  their  full  pay  for  and 
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during  the  period  of  absence.  The  word  '^allowance"  must  mean 
something — must  mean  some  pecuniary  emolument  distinct  from  pay: 
and  the  07ily  allowance  or  pecuniary  emolument  allowed  to  officers,  at 
the  date  of  the  act  or  since,  is  the  allowance  for  quarters.*  XLIII, 
277,  April,  1880. 

1694.  Ifeld,  in  estimating  the  period  of  the  leave  of  absence  to  whiih 
a  certain  officer  would  be  entitled  under  the  provisions  of  Sec.  1265, 
Rev.  Sts.,  and  the  act  of  July  29,  1876,  without  incurring  a  deduction 
from  his  pay,  that  a  period  during  which  he  was  permitted  to  l>e  absent 
from  his  post,  while  under  a  sentence  of  suspension  from  rank,  was 
not  properly  to  be  taken  into  account;  such  absence  not  being  an 
absence  of  an  "officer  on  duty"  in  the  sense  of  the  act  of  1876,  but 
an  absence  pending  the  execution  of  a  sentence  which,  during  its  term, 
separated  the  officer  from  all  duty.     XLII,  306,  May,  1879. 

1696.  Where  an  officer  was  granted  by  his  department  commander  a 
specific  leave  of  absence  from  his  station,  and  was  thereupon  furnished 
with  an  order  to  proceed  on  a  special  detail  to  Washington,  with 
authority  to  date  his  leave  from  his  arrival  at  Washington;  heldihsX 
he  was  not  thereby  authorized  to  consider  his  leave  as  terminating  at 
Washington,  or  his  case  as  excepted  from  the  general  rule  of  par.  176 
of  the  Army  Regulations,  which  requires  that  the  eviration  of  an 
officer^s  leave  '^  must  find  him  at  his  station;"  and  therefore  that,  on 
his  return  to  Washington  at  the  end  of  his  leave,  he  did  not  revert  to 
the  status  of  being  on  duty,  and  was  not  entitled  to  an  order  (drawing 
mileage)  to  return  to  his  station,  but  was  in  a  status  of  being  absent 
without  leave,  and  was  subject  to  a  consequent  loss  of  pay  till  he  duly 
reported  at  his  station.'    XLIII,  281,  Ajxril,  1880. 

1696.  Held  that  G.  O.  77  of  1886,  and  par.  1460,  A.  R.  (1317  of 
1895;  1468  of  1901),  constituted  a  correct  interpretation  of  the  act  of 
July  29, 1876,  and  a  rule  of  application  now  to  be  observed  in  all  cases 
of  officers  availing  themselves  of  the  privilege  of  cumulative  leave  of 
absence.     44,  271,  December.,  1890. 

1697.  Held  that  the  Chief  of  Engineers  was  not  a  "department  com- 
mander" within  the  meaning  of  A.  R.  46  (see  56  of  1901)  and  was 
therefore  without  authority  to  grant  leaves  of  absence  to  officers  sta- 
tioned at  Willets  Point,  N.^  Y.     Card  15,  Jidy,  189^. 

1698.  Held  that  to  allow  such  student  officers  on  duty  at  Fort  Leav- 
enworth, Kansas,  as  have  made  satisfactory  records  to  absent  them- 
selves during  the  vacation  after  the  June  examinations  at  the  end  of 

*A  counter  opinion  of  the  Solicitor-General,  in  16  Opins.  At  Gen.,  619,  was  not 
adopted  by  the  Secretary  of  War.     See  par.  1337,  A.  R.  of  1895  (1491  of  1901}. 

*''  Compare  opinion  G^urt  of  Claims  in  Andrews  v.  United  States,  15  Ct.  Cla.,  284. 
As  to  the  right  to  mUemje  of  an  officer  whose  leave  of  absence  is  terminated  by  an 
order  reiiuiring  him  to  return  to  his  station,  &c.,  see  §§  1669-1671,  jport. 
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the  first  year  without  having  such  absences  counted  as  regular  leaves, 
would  be  inconsistent  with  the  legislation  of  Congress  on  the  subject 
of  full  pay  leaves  of  absence  and  would  amount  to  a  substantial  eva- 
sion of  the  law  in  any  erase  where  the  granting  of  such  a  privilege 
would  have  the  effect  of  allowing  full  pay  absence  in  excess  of  what 
the  law  authorizes.     Card  2307,  Mtty^  ISOO. 

LICENSE. 

1599.  A  license  is  defined  as  a  bare  authoritv  to  do  a  certain  act  or 
series  of  acts  upon  the  land  of  the  licensor  without  ix)ssessing  or 
acquiring  any  estate  therein.*  L,  Oil),  AH(jHt<t^lSSO,  The  Secretary 
of  War  niaj',  by  revocable  license,  permit  a  teniporaiy  use,  terminable 
at  his  discretion,  as  the  public  interests  may  recjuire,  of  U.  S.  lands 
under  his  control,  provided  such  license  conveys  no  usufructuary 
interest  in  the  land,'  and  such  use  does  not  v*onflict  with  the  purpose 
for  which  the  land  is  held.  XLIX,  490,  Xot^emher,  ISSo;  Cards  285, 
Seftemher^  1894/  2961,  February^  1807,  The  .Secretary  of  War  may 
grant  to  a  civilian,  not  a  government  employee,  a  revocable  license  to 
reside  and  do  basiness  on  a  military  reseiTation.  Cards  304,  315, 
September^  1894*  A  formal  acceptance  of  a  license  is  not  in  general 
necessary:  the  grantee,  by  acting  under  it,  sufficiently  indicates  its 
acceptance.  59,  418,  May,  189S;  Cards  155,  December,  1804;  639, 
March,  1895. 

IWO.  An  instrument  termed  a  revocable  license,  but  which  in  effect 
18  a  grant  of  an  interest,  is  in  excess  of  executive  authority  and  inop- 
I  erative.  Thus  an  executive  permit  to  erect  upon  U.  S.  land  a  build- 
ing amounting  to  a  permanent  improvement  to  be  used  and  occupied, 
or  disposed  of,  by  the  licensee  at  his  discretion  as  his  propei-t}',  is  not 
a  legitimate  revocable  license;  is  in  fact  (or,  if  valid,  would  be) 
irrevocable  as  conveying  a  usufructuary  interest.  38,  41);  January, 
1890;  56,  366,  Noveviiber^  1892,  So,  a  so-called  revoca])le  license  to 
reside  upon  and  cultivate  certain  land  of  the  Ignited  States  at  a  fixed 
i^ntal  named,  held  really  a  lease  at  will,  conveying  a  usufructuary 
interest  and  not  legal  in  the  absence  of  authoritv  from  Congress.  54, 
212,  June,  1892. 

1901.  A  license  to  go  upon  land  of  the  United  States  will  not  author- 
ize the  licensee  to  take  public  propi^ity  therefrom.  Jit  hi  that  the 
Secretary  of  War  was  not  empowered  to  grant  a  revocable  license 
allowing  the  licensee  to  gather  the  fruit  from  trees  growing  upon 

^AnfieW  on  Watercourses,  457. 

'A  license  confers  "no  interest  whatever  in  the  land  it.seh."     Ki  (Jpins.  At.  Ger  , 
212.    8ee  also  19  id, ,  628. 
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government  land;  such  fruit  being  public  property  disposable  on 
by  Congress.     66,  lU,  Ocfobt-r,  1S92. 

1602.  The  Secretary  of  War  is  not  empowered  to  grant  a  revocaW 
license  to  use,  an\'  more  than  to  lease,  premises  not  belonging  to  tb< 
United  States  or  under  his  control.     60,  350,  July^  1893.     Thus  where 
the  United  Stales  did  not  own  certain  land  upon  which  had  been  erected, 
under  appropriation  by  Congress,  certain  structures  for  the  improve- 
ment of  navigation,  as  cribs  and  pile  work — Ji^Id  that  as  it  bad  do 
interest  in  the  soil  but  only  a  right  of  conservation  of  such  structures, 
it  could  not,  through  the  Secretary  of  War,  grant  a  revocable  license 
to  use  the  land  for  any  purpose  which  would  interfere  with  the  owner's 
rights,  without  his  concurrence.     40,  42,  232,  March  and  April,  1890. 

1603.  Where,  under  an  appropriation  for  the  improvement  of  the 
Hudson  Kivcr,  there  had  been  constructed  a  dyke  connecting  the  shore 
with  an  island — the  United  States  having  no  property  in  the  soil  cov- 
ered by  the  dvke,  but  only  a  right  of  maintenance  and  conservatiooof 
the  work — //</</  that  a  revocable  license  to  build  a  dock  across  a  part 
of  the  dyke  could  legally  be  granted  to  a  party  owning  the  land  on 
which  the  dock  was  to  Ik?  built;  it  fully  appearing  that  such  structure 
would  not  cause  any  injury  to  the  dyke  or  interfere  with  the  rights  of 
any  other  person  or  with  the  navigation  of  the  river.  LI,  609,  MarcK 
1887. 

1604.  Congress  has  no  power  to  grant  or  to  provide  for  granting  ft 
license  to  establish  and  operate  a  ferry  across  navigable  waters  of  the 
United  States  at  a  point  within  a  State,  or  to  prohibit  the  operation 
of  a  ferry  at  such  point.  This  is  a  matter  which  comes  within  the 
police  power  of  a  State,  and  it  has  uniformly  been  held  by  tlie  courtB 
that  the  States  did  not  surrender  that  power  by  the  adoption  of  the 
Constitution  or  otherwise.  But  the  Secretary  of  War  may  give  a 
revocable  license  for  the  landing  of  a  ferry  (duly  lic*ensed  by  the 
proper  local  authority)  at  a  pier  of  the  United  States,  providing  such 
landing  may  l)e  made  without  injury  to  the  pier  and  so  as  not  to  involve 
an  exclusive  use  of  any  part  of  it.     68,  rl50,  March^  1893. 

1606.  Upon  an  application  by  the  City  of  Boston  to  the  Secretarj 
of  War  for  a  license  to  construct  and  maintain  siphons  for  water  pipw 
at  Warren  Bridge  in  the  waters  of  Charles  River,  held  that  under  th» 
authority  given  him  ]>y  the  River  and  Harbor  Act  of  1888  to  reqoirt 
the  removal  of  obstructions  to  free  navigation  at  bridges,  the  Secre- 
tary might  properly  grant  such  a  license,  as  a  form  of  assent  to  the 
construction  as  not  likely  to  interfere  with  navigation.  29,  343,  Ja^ 
nary,  1880. 

1606.  The  City  of  Miles  City,  Montana,  applied  to  the  Secretary  d 
War  for  permission  to  enter  upon  the  Fort  Keogh  military  reserv* 
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tion  and  make  cuts  for  the  purpose  of  straightening  the  channel  of 
Tongue  River,  forming  the  boundary  of  the  reservation,  so  as  to  pre- 
vent its  encroaching  upon  the  city.  The  proposed  work  would  prob- 
ably throw  175  acres  of  the  reservation  to  the  opix)site  side  of  the  new 
channel,  thus  resulting  in  a  permanent  change  and  ^x^rliaps  in  i)erma- 
nent  damage  to  the  reservation.  Ihld  that  the  Secretary  of  War 
would  not  be  empowered  to  grant  a  license  in  sucli  a  <*ase,  and  that 
Congress  alone  could  authorize  the  use  of  the  land  and  oix'nitions 
designed.     D,  3,  AuguM^  1S92. 

\Wt.  A  revocable  license  to  go  upon  a  military  n^scrvation  and  use 
the  land  for  a  purpose  not  affecting  the  interests  or  convenience  of  the 
military  authorities,  is  an  assurance  to  tlie  i)erson  that  he  will  not  be 
molested  as  a  trespasser  while  his  license  remains  unn^voked.     When 
revoked,  he  may  be  required  to  remove  his  proi)ei1:y  without  unrea- 
sonable delay.     60,  420,  Decemhfi\  ISOL     Where  certain  cattle-men 
were  permitted  to  erect  a  temiK)rary  fcni'e  on  a  military  reservation 
and  later  the  permission  was  withdrawn,  //////  that  they  should  l)e 
i     allowed  to  remove  the  materials.     XLIX.  iHT),  Ihtwmh i\  IHsr^, 

1608.  Licenses  to  enter  upon  and  use  lands  of  the  irnited  States  have 
generally  been  guarded  with  such  conditions  as  to  prevent  any  piTma- 
wnt  injury  to  government  property.  H(»ld  that  a  revocable  licc^nse 
might  be  given  to  a  farmer  to  use  for  irrigation  tlie  water  flowing  on 
I  reservation  and  not  needed  for  the  puiposes  of  the  command,  pro- 
vided its  use  by  him  involved  no  material  damage  to  the  land  or  other 
public  property.     XLVI,  5,  January.  JSSJ ;  I),  3,  Amftnit^  ISO  J. 

1008.  Where  the  track  of  a  railroad  company  was  locat(»d  \\\x)n  a 
military  reservation  by  license  or  sufferaiu'e,  the  comimny  having  no 
right  of  way  granted  it  by  Congress,  h*hl  that  the  company  could  l)e 
ejected  by  judicial  proceedings  and  its  property  moved  off  the  reser- 
:     Tition;  but  advised  ihst  a  new  location  he  dc^sigiiated,  to  Ix^tteraccom- 
\ .   laodate  the  requirements  of  the  connnand,  and  that  the  company  l)e 
\     given  notice  to  move  its  tracks  to  the  designated  location,  for  the  occu- 
i     pation  of  which  a  revocable  license  may  b(»  given  it  by  the  Secretary 
\     of  War.    42,  324,  Augmt,  1800;  Card*16t*,  AmjuHf,  JSOJ,, 
'        1610.  A  license  does  not  justify  any  use  of  th(»  propcu-ty  other  than  as 
specified  in  the  grant.     It  is  therefore*  not  assignable.     LV,  Oo:^>,  June^ 
'     1888;  Cards 639,  Mvemier,  ISOJ, :  1 155,  Jhrmihrr,  ISOr,.     And  a  trans- 
fer of  it  avoids  the  license.     42,  450,  Srj>ff mhrr,  1800,     Thus  held  that 
•0  assignment  to  another,  by  the  holder  of  a  license  to  erect  a  hotel  on 
the  military  reservation  of  Fort  Monroe,  was  legally  inoperative  and 
10  avoidance  of  the  license.    44,  225,  /Jrr,mbrf\  1800. 

1611.  Revocable  licenses  (other  than  those  instanced  in  the  foregoing 
puagraphs)  for  the  temporary  use  or  occupation  of  th(»  soil  of  a  mili- 
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tary  reservation  have  not  unfrequently  been  granted  under  proper 
regulations  by  the  Secretar}-  of  War.*  As,  for  example,  a  license  to 
occupy  the  hind  for  target  practice  by  a  gun  club  (D,  91,  January, 
1893)]  for  the  landing  of  boats  (A,  218,  March,  1887;  B,  343,  Mmh, 
1889);  for  the  landing  of  a  submarine  cable  (A,  106,  Decernht-r,  1SS6; 
B,  172,  Jfarc/t,  1888;  323,  Fthruary,  1889)\  or  for  use  as  a  bathing 
beach  (0,  21**i,  Junt,  1891);  to  occupy  vacant  buildings  (B,  136, 198, 
Janiuiry  and  Aj)r!h  1888;  C,  84,  January^  1889;  173,  Jane^  1890);  or 
unused  defences  such  as  a  Martello  tower  (B,  49,  Jult/^  1887;  C,  427, 
April,  1892);  to  erect  a  temporary'  building  for  telephone  office  (A, 
249,  J%,  1887;  B,  231,  Jun^,  1888);  for  a  store  house  (C,  123, 124, 
April,  1890);  for  refuge  for  fishermen  (B,  354,  April,  1889);  fort 
church  (B,  45,  Ju/uu  1887;  416,  June,  1889);  for  a  schoolhouse  (B, 
45,  June,  1889);  for  a  keeper  of  a  life-saving  station  (Card  %Vi,  Janu- 
ary, 189o);  to  put  up  a  stock  yard  or  shipping  pens  for  cattle  to  be 
transported  by  railway  (A,  123,  Jiily^  1886);  to  carry  a  road  acroas 
a  part  of  the  land  as  a  convenient  continuation  of  a  town  street  (C,  6, 
OcUibtr,  1889);  to  lay  a  track  for  a  tramway  or  temporary  railway 
(A,  99,  July,  1880;  B,  22,  June,  1887;  355,  April,  1889;  C,  213,  Oci(h 
her,  1890;  I),  131,  Fehruary,  1893);  to  extend,  maintain  and  operate 
an  electric  railway  across  a  reservation  (Card  1155,  April,  1895);  to 

' Under  date  of  Aug.  4,  1890  (19  Opins.,  628),  the  Attorney  General  saul: 

**  It  has  lx*en  the  practice  for  nianv  years  for  the  Secretary  of  War,  and  sometiiMi 
the  Pret*ident,  ♦  *  *  to  arrant  revocable  licences  to  individual  to  enter  apon 
military  reservationti  and  pn>Hecute  un^lertakin^  there  which  may  be  beneficial  to 
the  military  branch  of  the  public  service  as  well  as  advantageous  to  the  licenseo. 

*'  For  many  yearn  a  |)art  of  the  tracks  of  the  Baltimore  and  Ohio  Railroad  Compiny 
wa*<  laid  by  a  revoi-able  licen«?  on  a  |>art  of  the  land  at  Harper's  Ferrj*  us>ed  by  tl» 
Unite<l  States  for  a  manufactorv  of  anns.  Under  a  similar  license  a  part  of  the  Und 
beloni?in^  to  the  fort  at  Old  Point  Comfort  wasallowed  to  be  used  as  acdte  forabotd, 
and  in  IStU  President  Lincoln  ^ve  a  license  of  this  kind  to  a  railroad  company  to 
use  a  part  nf  the  government  land  at  Sandy  Hook,  and  in  1869  another  license  wn 
granted  to  said  comitanv  to  uk^  part  of  the  same  land  *so  long  as  it  may  becoiuid- 
erefl  expe<lient  and  for  the  ][)ublic  interest  by  the  Secretary'  of  War,  or  other  proDff 
officer  of  the  ( Jovemment,  in  charge  of  the  Unite<l  States  lands  at  Sandv  How-' 
(Seel6,Opin.,212.) 

*'In  this  case*  the  license  applie<l  for  [to  construct  an  irrigatin|?  ditchj  relates  to • 
military  re«»r\ation  situate<l  in  airarid  region,  and  therefore,  in  view  of  the  advantage 
to  Fort  Selden  of  the  use  of  this  water,  and  in  view  of  the  frequent  exercise  of  • 
similar  iH)wer  by  granting  such  licenses  as  occasions  have  arisen  through  so  maoT 
years,  it  sciMiis  clear  that  such  li(vnse  may  \ye  granted,  the  same  to  be  under  frdj 
considered  n*stricti<>nsand  revocableat  the  will  and  pleasureof  the  Secretary  of  War." 

The  practice  alnive  referre<l  to  api>ear8  to  have  sinc^  obtaineil,  except  in  thedi* 
of  cases  covcrtnl  by  the  later  r)pinions  of  the  Attorney  (reneral  of  May  19,  and  JulyTi 
1897  (21  Opins.,  537, 565) .  For  a  published  list  of  the  revocable  licenses*  granted  by 
the  Secretary  of  War  I  n't  ween  Jan.  1, 1893,  and  Jan.  1, 1897,  and  of  revocable  le«rt 
granted  during  the  same  jxTitni  under  the  act  of  July  28^  1892,  see  public  docuinenl 
(not  num^x?re<l),  descril)e<l  as  follows:  "Granting  penults  for  the  occupancy  or m 
of  military  reser\ation8  for  non-military  purpost^s  ( H.  Res.  250,  Wth  Congress,  second 
s(»ssion,  in  the  House  of  Repn^sentatives,  Feb.  8, 1897).'* 

Permission  to  land  ferrit^  and  to  erect  bridges  on  military  reservations  and  todri^ 
cattle,  sheep,  or  other  stock  animals  across  the  same,  ia  granted  by  the  Secretary  d 
War  under  sec.  0,  of  the  act  of  Congress  approved  July  5, 1884. 
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^  railway  company  to  build  spur  tracks  (Card  3221,  May^  1897)\  to 
^rect  poles  and  carry  a  line  of  wire  for  telegraph  or  telephone  coinuni- 
o^tion(A,  VIZ,  January^  1887;  C,  350,  UrU^Hri\  1801;  D,  77,  Dmsmher, 
^S92);  to  carry  an  electric  wire  across  a  j^overnment  ))ridge  (A,  198, 
!^)l  Marc/t,  1887;  B,  132,  January.  18SS;  C\  Sl>,  February,  18.90);  to 
lay  underground  pipes  for  water,  oil,  or  gas  (A,  lot),  lis,  Ju/y,  1886; 
^i\.  March,  1887;  B,  430,  Jmtr,  1880;  C,  4sl,  ,/,,/y,  1892;  l\  213, 
-yw«<',  1893;  Cards  165,  316,  A  ay  ant  and  St-jftt^mhrr^  1894);  to  con- 
2=^truct  an  irrigating  diti'h  (A,  J)4,  1*J9,  Ajfrif  and  Ihrftithr^  1880;  B, 
T45,  AuguM^  1887;  475,  AugnHt.  1889;  C\  2»>,  Xonmhtr,  1889;  370, 
iMtmher,  1891). 

1612.  If  the  United  States  acquires  a  military  reservation  subject  to 
the  pulilic  easement  in  a  highway  across  the  same  and  does  not  aciiuire 
excUi!*ive  jurisdiction  over  the  reservation,  the  right  to  control  and 
regulate  the  use  of  the  public  easement  in  sui'h  highway  remains  in 
the  legislature  of  the  State.*     Where,  in  such  a  case,  the  reservation 
was  in  the  State  of  New  York,  it  was  //</</ that  the  consent  of  the  State 
bighway  authorities  and  of  the  United  States  as  owner  of  the  fee  to 
the  highway  within  the  limits  of  the  reservation  would  be  necessary 
to  authorize  the  construction  of  an  electric  railway  or  an  electric  light 
line  on  such  highway,  the  railway  and  line  l>eing  under  the  laws  of 
Sew  York  a  burden  on  the  fee  additional  to  the  easement  for  a  high- 
way.   If  the  fee  to  the  highway  were  owned  by  a  private  individual, 
the  railwav  and  line  could  l)e  located  thereon  without  his  consent  on 
ptyment  of  just  c*ompensation;  but  as  the  highway  was  on  a  reserva- 
tion held  by  the  United  States  for  military  purposi\s,  there  was  no 
power  in  the  State  to  authorize  th(»  appropriation  of  any  part  of  such 
fwervation  without  the  consent  of  the  United  SUites.     In  the  absence 
of  statutory  authority  the  Secretary  of  War  could  not  give  the  con- 
sent of  the  United  States  so  as  to  enlarge  the  easement  to  the  high- 
way, or  rather  so  as  to  impose  a  new  easement  on  the  fee,  but  he  could 
permit  tlie  railway  and  line  to  ])e  located  on  the  highway  under  a 
license  which  would  impose  no  new  easement  on  the  fee  and  would  Ije 
revocable  by  him  at  any  time:  such  license  to  be  issued  prefenibly 
•fter  the  parties  applying  for  the  same  had  obtained  the  necessaiy 
consent  from  the  proper  highway  authorities  of  the  State.     Cards 
1S40, 1545,  May  and  July,  I89r>;  2148,  Marrh,  1890, 

161S.  Where  a  joint  resolution  of  Congress  authorized  the  Secretary 

(rf  War  to  grant  an  army  and  navy  contractor  at  Fort  Monroe  "per- 

ffiission  to  rebuild"  at  that  post  a  store  house  "upon  such  conditions 

and  under  such  restrictions  as  tlie  Secretarv  of  War  shall  deem  com- 

patihle  with  the  interests  of  the  Government,"  it  was  /-r/^/that  the  reso- 

» See  Faust  r.  Paw*.  Railway  Co.,  3  Phila.,  KW. 
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lution  only  authorized  the  Secretary  of  War  to  grant  a  license  to  build 
on  and  use  lands  of  the  United  States  and  did  not  authorize  him  to 
gmnt  an  interest  in  the  same.  So  the  license  thus  granted  not  being 
assignable,  advUed  that  in  lieu  of  the  approval  of  a  proposed  transfer 
thereof  a  revocable  license  >>e  issued  to  the  transferee.  Card  639, 
Kove)nh(  /■,  ISO  If,. 

1614.  It  is  impracticable  for  Congress  to  provide  by  legislation  for 
every  case  in  which  a  license  may  l^e  granted,  l>ecause  unforeseen  neces- 
sities for  i^emiissions  of  various  kinds,  often  needing  immediate  action, 
spring  up,  and  these  can  only  be  met  by  an  exercise  of  the  power  of 
the  Executive.  These  jjermissions  are  not  always  granted  by  formal 
written  licenses.  The}-  ma}-  not  be  reduced  to  writing  at  all,  but  may 
be  entirely  informal,  oral  permissions  to  do  acts  which  would  other- 
wise constitute  trespasses.  Such  peimissions  are  in  eflfect  and  sub- 
stance revocable  licenses,  just  as  much  as  those  expressed  in  a  written 
instrument.  Indeed,  the  great  mass  of  licenses  to  do  acts  of  varioos 
kinds  on  militar}-  reservations  are  informal  permissions  of  thischankr- 
ter.  Whether  it  be  to  enjoy  some  continuous  privilege  or  to  do  a 
single  a<*t,  makes  no  difference.  All  are  in  effect  revocable  licenses, 
emanating  from  the  same  authority.  And  the  only  advantage  of  the 
revoinible  license  by  written  instrument  is  that  it  is  the  most  conven- 
ient evidence  of  the  permission.  Many  acts  are,  however,  such  that 
it  would  be  absurd  to  i-esort  to  written  instruments  for  the  purpose  of 
granting  |>ermis8ion  to  do  them.  They  are  simply  orally  authorized 
or  silently  permitted,  the  authority  being  the  authority  of  the  Presi- 
dent executed  through  the  connnanding  officer  of  the  post.  At  every 
large  post  there  are,  no  doul)t,  a  number  of  such  acts  done  daily  \f] 
the  authority  of  these  imwritten  permissions,  or  unwritten  revocable 
licenses.  The  power  of  the  President  probably  does  not  extend  to  the 
granting  of  licenses  for  the  doing  of  anything  which  would  be  ai 
injury  to  the  property,  nor  can  he  grant  other  than  revocable  permis- 
sions, but  there  appear  to  be  no  other  restrictions.  He  can  not  grant 
licenses  that  are  not  revocable.  The  power  is  one  to  be  exercised  by 
the  President  at  his  discretion,  subject  only  to  the  restrictions  men- 
tioned, and  of  course  to  such  other  restrictions  as  may  be  imposed 
by  or  be  the  result  of  acts  of  Congress.  The  act  of  July  88, 
1892,  authorizing  the  Secretary  of  War  to  grant  leases,  seems  to 
have  been  intended  as  an  extension,  certainlv  not  as  a  restrictioa, 
of  his  |K)wer.  It  is  inapplicable  to  the  purposes  for  which  revo- 
cable  licenses  are  used.  And  the  6th  section  of  the  act  of  July  5thi 
1884,  *'to  provide  for  the  disposal  of  abandoned  and  useless  mifr 
tar}-  reservations/'  authorizing  the  Secretary  of  War  to  permit  th 
extension  of  roads  across  military  resen-ations,  the  landing  of  ferrie 
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and  the  erection  of  bridges  thereon,  and  to  permit  cattle  to  be  driven 
across  them,  was  apparently  intended  to  confer  power  on  him  to  grant 
more  permanent  privileges  than  revocable  licenses  give.     A  license  is 
a  bare  authority  to  do  a  certain  act  or  series  of  act^^  upon  the  land  of 
the  licensor  without  possessing  or  acquiring  any  estate  therein.     The 
Judge- Advocate  General's  Office  has  always  held  that  the  Secretary  of 
War  may,  by  revocable  license  permit  a  temporary  use,  terminal)le  at 
his  discretion,  as  the  public  interests  may  require,  of  United  States 
lands  under  his  control,  provided  such  license  conveys  no  usufructu- 
ary interest  in  the  land,  and  such  use  does  not  conflict  with  the  purpose 
for  which  the  land  is  held.     The  word  license,  as  applied  to  real  prop- 
erty, imports  an  authority  to  do  some  act  or  series  of  acts  upon  the 
land  of  another.     It  passes  no  interest  in  the  land  itself  and  its  only 
effect  is  to  legalize  an  act  which  in  the  al)sence  of  the  license  would 
constitute  a  trespass.     It  may  1x5  created  ))y  parol,  although  a  writing 
defining  the  exact  nature  and  scope  of  the  license  is  preferable.^     In 
1891,  the  Secretary  of  War  decided  that  militar}-  reservations  and 
lands  occupied  by  the  War  Department  are  held  and  occupied  for 
military  purposes  only,  and  that  no  licenses  for  their  use  or  occupation 
would  be  given  without  authoritj'  from  Congress,  unless  such  use  or 
occupation  would  be  of  some  benetit  to  the  militaiy  service.    (Circ.  12, 
A.  G.  O.,  1891.)    It  will  be  noticed  that  this  is  merely  the  announce- 
nient  of  a  policy,  and  not  the  denial  of  the  existence  of  the  power. 
And,  as  a  matter  of  fact,  the  poli(\v  thus  declared  was  not  carried  out 
In  practice  it  is  fully  recognized  that  the  Secretaiy  of  War  may  thus 
license  any  act  which  would  not  be  an  injury  to  the  property  nor  con- 
Jict  with  the  purpose  for  which  it  is  held.     This  is  giving  a  reasonable 
application  to  the  rule  against  the  granting  of  usuf  ructuar}-  interests 
or  permission  to  commit  waste.     So  far  as  the  ""sectiirian  purpose" 
for  which  a  license  maybe  required,  is  concerned,  it  is  evident  that 
such  purpose  does  not  affect  the  power  to  grant  the  license  ))ut  the 
policy  of  granting  it  only.     In  the  absence  of  action  })y  Congress,  the 
exercise  of  the  power  rests  in  the  discretion  of  the  President,  and 
the  purpose  can  be  no  restriction  on  his  discretion,  except  in  so  far 
ftat  it  must  not  be  incompati))le  with,  that  is,  an  interference  with  or 
»n  obstruction  to,  the  general  use  for  which  the  land  is  held.     Card 
2961,  Fehruary,  1897. 

1616.  In  an  opinion  dated  May  19,  181)7,  the  Attorney  General  held 

with  reference  to  the  license  for  the  construction  of  a  Konian  Catholic 

cluipel  on  the  West  Point  reservation,  that  the  Secretary  of  War  had 

no  authority  to  grant  it.     He  also  held  in  an  opinion,  dated  July  7, 

1897,  that  the  Secretary  of  War  had  no  authority  to  grant  permission 

' Rice  on  Real  Projjort y,  p.  505. 
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for  the  erection  of  a  Bethel  reading  room  and  library  within  the  mili- 
tary reservation  on  Ship  Island,  Miss.*  By  act  of  July  8,  1898  (30 
Stat.,  722),  the  Secretary  of  War  was  given  authority  to  permit  the 
erection  of  })uildings  for  religious  purposes  on  the  West  Point  re^ser- 
vation,  but  no  such  authority  has  been  given  with  reference  to  other 
military  reservations.  AdvUed  that  under  the  opinions  of  the  Attorney 
General  al)ove  cited,  the  Secretary  of  War  was  without  authority  to 
license  the  construction  of  a  building  for  a  Roman  Catholic  chapel  on 
the  Fort  Hancock  military  reservation.  Card  696<),  Angmf^  1899. 
Similarly  (ulrJxrjI  with  respect  to  an  application  for  license  to  erect 
on  the  same  reservation  a  building  to  l>e  used  exclusively  for  Union 
Protestant  worship.     Card  4974,  Sej)tfmht:r^  189S. 

1616.  Iff  hi  that  the  Secretary  of  War  is  without  authority  to  licen^ 
the  commission  of  waste  upon  military  reservations,  or  under  the  act 
of  July  2S,  181^2,  to  lease  them  for  a  purpose  which  would  amount  to 
waste;  but  the  rule  here  stated  has  not  been  strictly  observed  in  prac- 
tice. Cards  2s7i>,  2tn30,  Fthruary,  1897;  3619,  November,  1897;  4126, 
May,  1898;  79(K),  Aj)rih  1900. 

LIHE  OF  DXTTT. 

1617.  The  tenn  employed  in  the  Pension  Laws — *'in  the  line  of 
duty" — is  much  more  comprehensive  than  the  terai  *'on  duty'',  w 
used  in  the  38th  Article  of  War.  Its  application  is  not  limited  to  a 
status  of  actual  present  performance  of  some  specific  military  duty,  but 
it  relates  to  a  condition  under  which  military  dutj'  may  be  regularly 
performed  in  contradistinction  to  a  condition  inconsistent  with  the 
performance  of  any  ordinary  dutj' — such  as  the  condition  of  being  on 
leave  of  absence  or  of  being  retired.  These  laws  being  beneficial  in 
their  chanictor,  the  term  is  to  l)e  construed  so  as  to  advance  the  benefit 
rather  than  to  restrict  it.*  LI,  347,  June^  1887.  A  soldier  Ls  notne^ 
essaril V  out  of  the  line  of  dutv  when  he  is  in  confinement  for  a  military 
offence,  since*  it  is  a  jxirt  of  his  military  duty  to  submit  to  such  punish- 
ment. If  pending  such  confinement  he  receives  an  injury  which  wi» 
in  fact  a  casualty  of  the  service  not  incurred  by  his  own  fault  or  neg- 
ligence, his  claim  for  jMMision  should  not  be  prejudiced  by  the  fact  that 
he  was  in  confinement  under  sentence  of  a  court  martial  when  the 
injury  was  received.     XLI,  257,  Jiuu'^  1878. 

1618.  Hut  the  })eing  ''in  the  line  of  duty  ■'  is  not  inferable  merely 
from  the  Wing  ///  tlw  t<*rrlct\  but  is  an  independent  fact  to  be  affirma- 
tively proved.     Thus  where  a  soldier  was  killed  by  the  a<*cidental  dis- 

'21  Opiiip.  At.  <;«»n.,  o37,  5<)5.  *See  1  Opins.  At.  Gen.,  182;  7  lU,  161. 


(-luiiye  of  H  carbine  in  the  hands  of  uuother  soldier  with  whom  ho  was 
■t  the  time  engaged  in  roti^h  play  or  t!itnil!liDg,  the  soldior  killed  being 
anocd  with  a  stoni.-.  Af/</  that  the  killing  was  not  in  the  lino  of  duty. 
T^j  lie  in  the  Unn  of  duty  it  is  not  necesnarj-  that  the  coldier  should,  at 
the  time  of  the  injury,  bo  engaged  in  the  execution  of  a  speritie  act  of 
militarT*  duty,  but  be'inuMt  not  lie  doing  something  quite  uneounwtod 
vUh  duty  and  inconsistent  with  bis  proper  military  fuuetton.    61, 18S, 

1619.  Similarly  Mtl  in  reganl  to  a  t^oldier  who  was  shot  and  phys- 
ically injured  in  l»arracks  by  the  aceidental  discharge  of  a  pistol,  the 
persuital  property  of  a  fellow-soldier,  who  was.  at  the  time,  manipu- 
lating and  pxbibiliog  the  same  with  a  view  of  making  a  salo  of  it  to 
the  other,  in  violation  in  fact  of  a  |H)!!it  general  order  forbidding  the 
use  or  production  of  arms  other  than  those  furnished  by  the  Govcm- 
inent.  The  injury  in  this  cose  was  not  caused  or  incurred  while  in  the 
Irgitimato  pcrforiiianci^  of  a  military  duty  or  service,  or  as  a  result, 
direct  or  indirect,  of  any  such  perfonnance.  It  was  connected  in  no 
manner  with  duty  or  w?rvice  or  with  the  militarj'  relation  of  the  jmr- 
ties.  but  grew  out  of  a  purely  private  and  personal  transaction,     68, 

16S0.  It  ha«  unifomdy  lieen  ruled,  in  the  administration  of  the  Pen- 
sion Lbwx,  that  a  soldier  ab^^ent  from  his  command  on  itlck furlough 
remained  '*  in  the  line  of  duty."  So,  in  the  case  of  a  volunteer  soldier 
who  hod  been  given  a  sick  furlough  for  twenty  days,  and  was  disitbled 
hf  the  kick  of  n  horse  so  that  be  could  not  return,  h'ld  that  if  the  dls- 
■hility  W8»  incurred  liefore  the  expiration  of  his  furlough,  he  was  then 
"in  the  line  of  duty"  within  the  meaning  of  the  act  of  March  2, 1889, 
providing  for  the  removal  of  the  charge  of  desertion  in  certain  co.'^es. 
and  the  charge  of  desertion  agiiiunt  him  i^hould  be  notod  as  erroneous. 
44,-111:;,  ./iii>uitry,lfi9l. 

l6tL  Sec.  4TIMI,  Rov.  Stu.,  puts  enlisted  men  "on  vett.>ran  furlough 
with  the  organisialion  to  which  they  belong"  upon  the  same  footing  as 
■Dvn  on  Kick  furlough.  So.  hthl  that  a  volunteer  soldier  furloughed 
with  the  rent  of  the  organization  to  which  he  lielonged  might  also  prop- 
erty !»*  considered  a.s  "in  the  line  of  duty",  while  absent  froui  his 
runimand  on  such  furlough,  within  the  meaning  of  the  at^t  of  March  -i, 
!Mi&.     47.  44B, ./»»,-.  1891. 

16S8.  In  a  circular,  dated  May  U.  IHya,  from  the  Surgeon  Oenerars 
Office,  die  following  rule,  tti)prove<l  by  the  Secretary  of  War,  is  laid 
down:  "h  i»  just  to  assume  that  all  diseanes  contracted  or  injuries 
renflved  while  an  otBcer  or  soldier  is  in  the  military  een'ice  of  the 
I'nited  States  oc^cur  in  the  line  of  duty  unless  the  tnrgeon  knows  flntt 
that  the  diHeaso  or  Injun'  existed  before  entering  the  service;  M^cond, 
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that  it  was  contracted  while  absent  from  duty  on  furlough  or  other- 
wise; or,  third,  that  it  occurred  in  consequence  of  willful  neglect 
or  imniorul  conduct  of  the  sick  man  himself.''  There  appears,  how- 
ever, to  have  been  no  rule  laid  down  by  the  War  Department  with 
reference  to  injuries  received  through  carelessne8S.  In  a  case  decided 
bv  the  Assistant  Secretarv  of  the  Interior  on  Julv24, 1890,  it  was  held 
that  gross  carelessness  M'  the  soldier  in  handling  his  gun  rendered  his 
title  to  pension  for  an  injury  resulting  from  such  carelessness  que^ 
tionable  on  the  ground  of  contributory  negligence.  In  another  case, 
decided  April  11,  181U,  the  same  authority  held  that  a  pistol  shot 
wound,  caus(*d  by  the  accidental  discharge  of  the  weapon  while  the 
soldier  was  engaged  in  cleaning  the  same  for  use  in  the  performaDce 
of  special  service  as  a  teamster  in  the  Quartermasters  DepartnieDt, 
l>eing  unattc^nded  by  contributorj-  negligence,  was  in  the  line  of  duty 
for  pensionable  pur|X)ses.  The  rule  with  respect  to  contributory  negli- 
gence cannot  however  be  applied  in  all  its  strictness  in  determiniig 
the  question  w  hether  a  soldier's  injuries  have  been  received  in  the  luis 
of  duty,  but  it  is  safe  to  say  that  injuries  are  not  so  received  whei 
caused  bv  the  soldier's  gross  carelessness.  Bevond  this  it  is  notsafo 
to  attempt  to  lay  down  any  rule,  but  best  to  leave  each  case  tobedete^ 
mined  upon  its  own  fact?.  Thus  where  a  soldier,  while  in  barnicta 
preparing  to  clean  his  carbine,  accidentaUy  discharged  it,  inflictingt 
wound  upon  himself,  it  appearing  that  he  had  just  previously  oo  the 
target  mnge  tired  a  number  of  shots  and  had  in  some  way  left  acir- 
tridge  in  the  piece,  that  he  had  had,  prior  to  his  entr}'  into  the  servios 
a  short  time  before,  no  exjwrience  in  the  handling  of  firearms  and  thit 
the  particular  ann  was  a  new  model  of  carbine  recently  issued;  hdd 
that  the  facts  did  not  fix  upon  the  soldier  that  degree  of  carelessness 
which  would  retjuire  it  to  l)e  held  that  he  was  not  in  the  line  of  doty 
when  the  injury  was  received.     Card  2474,  An(/mt^  1S96, 

1623.  The  Interior  Dej^Jirtment  ordinarily  decides  for  itself  whether, 
for  pension  purix)ses,  a  death  or  disability  was  incurred  in  the  lineof 
duty:  but  the  War  Dejmrtment  must  also  decide  for  itself  the  meaning 
of  the  phnise  when  applied  to  facts  requiring  its  action,  and  in  soma 
instances  ditferent  constructions  by  the  two  departments  have  resulted. 
Formerly  the  expression  'Mine  of  duty''  was  more  strictly  construed 
than  latteily,^  but  the  earlier  construction  has  not  been  adopted  IB 
practice.  iW  section  4  of  the  act  of  March  3,  1865  (13  Stat,  488), it 
was  provided,  "that  everv  non-counuissioned  officer,  private^ or othsi 
person,  who  has  been  or  shall  hereafter  be  discharged  from  the  armyol 
the  United  States  by  reason  of  wounds  received  in  battle^  or  skirmidlt 

» 1  Opin.  At,  Gen.,  182;  7  tU,  161,  162. 


Lim  OF  DUTY. 

on  pirkot,  or  in  action,  m-  in  the  lints  of  duty  ^ball  be  entitled  to  r<M<«ive 
thv  :?um(.-  Ix>unly  «s  if  he  li»d  si-ncd  out  hi«  full  term."  And  l)_v  iiri  net 
■pprt»ved  April  l:i,  IStHi,  it  was  declared,  "that  the  true  intent  and 
DiMinin^  of  the  words  'or  in  the  lino  of  duty',  lusod  in  the  fourth  jwr- 
tiou  of  the  act  approved  March  3,  IStlS,  •  •  •  requires  that  the 
beoetil  of  th«  provision  of  Maid  ooction  shall  be  extended  to  any  enlisted 
man  or  other  person  entitled  liy  law  to  liounty  who  has  iK'en  or  inay 
be  diM;har(;ed  by  reason  of  a  wound  received  while  actually  in  service 
nnder  military  orders,  not  at  the  (iiuc  on  furlough  or  leave  of  absence, 
Bor  piijfu^d  in  any  unlawful  or  unauthorized  act  or  pursuit,"  For 
tbe  purpoM  of  the  earlier  legittlation,  tbi?*  legirilativu  construction  is 
oofldunive,  but  it  i»  not  necessarily  so  in  detenuining  the  soldier's  con- 
dition or  military  status  in  other  cases;  for  example,  as  to  his  right 
of  admiHsion  to  the  Soldiers  Home.  A  further  limitation  has  been  in 
pnu-ticv  reeognizeti.  viz.,  that  the  disability  must  not  be  the  result  of 
the  unlawful  or  unauthorized  a<'t  aw  a  direct  or  contributory  cause.' 
The  principle  as  .'Stated  in  the  wet  of  April  12,  li*tl6,  modified  by  the 
imitation  just  slated,  is  as  accurate  a  general  statement  of  the  mean- 
ing in  military  admin iittration  of  the  expression  '"  in  the  line  of  duty" 
■H  can  l>c  given.  It  is,  however,  subje<^>t  to  exceptions.  Thus,  a  sol- 
dier may  lie  o»  furlough,  yet  in  the  line  of  duty,  as  when  en  route  to 
hitt  station  or  when  during  his  furlough  he  is,  in  compliance  with 
order-1.  on  his  way  to  a  place  to  report  his  whereabouts.  At.  certain 
acts  may  in  a  measure  l>o  contributory  causes  of  disability  and  yet  not 
to  such  a  degree  as  to  bring  the  case  within  the  general  rule,  as  when 
the  diialiility  iti  the  result  of  negligi'nce  but  the  negligence  is  not  of 
such  a  degree  as  to  amount  to  culpable  contributory  negligence.  So, 
a  soldier  in  Mntinement  or  nrrest  i.s  in  a  restricted  sense,  not  iu  the 
lioe  of  that  kind  of  military  duty  for  which  he  was  enlisted,  but  in  a 
gvneml  military  sense  he  is  in  the  line  of  duty,  or  rather  he  is  not 
taken  out  of  the  line  of  duty  by  the  fact  of  his  conftnement.  A  disa- 
bility incurred  while  in  military  conftnement  or  arrest  is  "in  the  line 
of  duty,"  or  not,  according  to  the  facts  of  the  case.  Thus,  a  military 
priMiner  incurring  a  disability  while  aiding  the  guard  in  suppressing 
■  niutiny  incurs  his  disability  in  the  line  of  duty;  if  he  incurs  it  while 
engaging  in  the  mutiny  it  would  not  Ix)  in  the  line  of  duty.  If  the 
fliMalnlity  is  incurn-d  while  at  work  as  a  prisoner,  it  would  be  in  the  line 
of  duty;  and  so  too  if  the  disability  were  simply  the  result  of  the  con- 
fiornH-nl  (for  example,  rheumatiwii  contracted  in  confinement),  and 
this  notwillii!>tanding  that  the  confinement  is  the  direct  consequence  of 
soldier's  unlawful  act.     Applying  these  principles  to  the  case  of  a 


ttysulc 

i 


i 


446  LOSS    OF    RANK    OR    FILES. 

soldier  who  rejoined  the  ami}'  from  uUsence  in  desertion,  and  subse- 
quently while  en  route  to  his  station  on  board  a  government  transport 
was  killed  bv  the  explosion  of  the  )x)ilers,  it  was  hehl  that  his  death 
occurred  in  the  line  of  duty.     Card  2658,  OctfJm\  1890. 

1624.  A  soldier  while  awaiting  sentence  of  a  general  court  martial 
was  chopping  wood  under  charge  of  the  guard,  when  by  accident  he 
inflicted  a  wound  with  the  axe  upon  his  left  foot  necessitating  partial 
amputation  thereof.  On  the  day  following  the  accident  the  order  pro- 
mulgating his  sentence  of  dishonorable  discharge  was  received  at  the 
post  and  thereupon  executed.  Subsequent  to  his  discharge  he  applied 
for  commutation  under  the  laws  relating  to  artificial  limbs  (Sees.  4787- 
4791,  Rev.  Sts..and  the  acts  of  August  15, 1876,  and  March  3, 1891). 
Held  that  he  was  still  in  the  ser^ice  when  the  accident  occurred  (^ 
§  1153,  (xntt')\  and  further  that  he  was  in  the  line  of  duty  at  the  time 
within  the  meaning  of  the  statutes  cited.     Card  3063,  ApriL  JS97. 

1625.  By  the  established  practice  of  the  War  Department  a  soldier 
on  "'pass"*  is  held  not  to  be  taken  out  of  the  line  of  duty  by  that  bd, 
and  this  it  would  appear  includes  the  hunting  pass.  The  fact  that 
hunting  is  encouraged  (par.  363  A.  R.)  is  a  very  good  reason  for  hold- 
ing that,  in  doing  what  he  is  encouraged  to  do,  the  soldier  is  not  therebjr 
taken  out  of  the  line  of  dutv.  It  is  so  held  bv  the  Board  of  CoHiini*" 
sioners  of  the  Soldiers  Home.*     Card  3069,  April,  1897. 

LOSS  OF  &AHK  OR  FILES. 

1626.  Loss  of,  or  reduction  in,  files  or  steps  (/.  e.  relative  rank),i> 
the  list  of  the  officers  of  his  grade,  is  a  recognized  legal  punishment 
bv  sentence  of  court-martial,  in  a  case  of  a  commissioned  oflicer.  like 
disqualification,  it  })elongs  to  the  class  of  continuing  punishments. 

*Biit  the  Interior  Department  has  its  own  rulings  as  to  what  constitutes  lioed 
dutv  for  jH'iision  purix)st»s,  and  in  the  case  of  James  E.  Harrison,  held,  under  drti 
of  Cecemlx»r  22,  1S98,  that  the  claimant,  having  received  permiseion  to  hunt  for  Wi 
own  recreati(»n,  and  while  hunting  having  beeu  shot  in  the  hand  by  an  acddentil 
di8<*harge  of  his  gun,  wa<»  not  injured  in  the  line  of  duty.  7  Dec.  Interior  Dept  8« 
also  ReiM)rt  of  the  Assintant  Sec»retary  of  the  Interior,  1896.  (H.  R.  Doc  5,  p.  74,  Ji 
session  54th  Cong. ) 

*See  12  ()j>inH.  At.  (ien.,  547. 

The  effect  of  this  ])unishment  is  to  deprive  the  officer  of  such  relative  right  of  Piy* 
motion,  a**  well  a.**  right  of  (^miniand,  and  of  precedence  on  courts  or  boards  tiw  i> 
selecting  (luarters,  6n\,  a.**  he  would  have  haa,  had  he  remained  at  his  original  vxst 
ber.    Such  effect  «'<»ntinues  unless  the  sentence,  pending  its  execution,  is  remittai 

This  punishment  ha.s  sometimes  been  remarke<l  upon  as  an  objectionable  <M 
apparentlv  mainly  on  account  of  the  ine<iuality  of  its  enect  upon  other  officers  of  th 
grade  of  the  officer  sentenced.  Thus,  where  an  officer  is  reduced  a  certain  numl* 
of  files,  thost*  below  whom  he  is  placed  are  advanced  while  those  below  himself  gpi 
nothing.  ( .<ee  G.  C.  M.  (.).  25,  War  Dept.  1873;  do.  2,  Dept.  of  Dakota,  1873.)  Wha 
he  isre<luced  to  the  foot  of  the  list,  this  objection  does  not  apply;  this  form  of  tl 
punishment,  however,  where  the  list  is  a  long  one,  is  extreme  and  severe;  mo 
severe,  often,  than  8Usi)eusiou  for  a  fixed  term. 
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XXI,  382,  May,  1866;  LI,  t>77,  March,  1SS7;  41,  8S(),  Ju/i/^  ISOO;  68, 
4:^,  Dro^mber,  1892. 

1827.  Where  a  court  martial  convened  by  a  department  commander 
for  the  trial  of  an  officer  sentences  the  accused,  upon  conviction,  to 
the  punishment  of  a  loss  of  files  or  steps  in  the  list  of  officers  of  his 
rant,  the  approval  of  the  commander  is  sufficient  to  give  full  effect  to 
the  sentence,  and  no  action  by  superior  authority  can  add  anything  to 
its  effect  or  conclusiveness.  The  code  does  not,  as  in  the  case  of  a 
dentence  of  dismissal,  render  a  continuation  ))y  the  President  essential 
to  the  execution  of  such  a  punishment;  and  the  fact  that  the  same 
involves  a  change  in  the  Army  Register  doc»s  not  make  requisite  or 
proper  a  revision  of  the  case  at  the  War  Department.  All  that  is 
called  for,  upon  the  approval  of  such  a  sentence  by  the  connnander,  is 
«imply  to  notify  the  Secretary  of  War  thereof  by  forwarding  a  copy 
of  the  order  promulgating  such  approval.  The  prcH'eedings  (or  their 
substance),  as  affecting  officers  other  than  the  accused,  may  then  well 
berepublished  in  orders  from  the  Adjutant  Generars  Office.  XXXVI, 
m,  Dtcem^jer,  1874;  XXXVII,  83,  a  ^>ft.r, /V7/7/  XLIlI,L>S6,.4y>?v7, 
1880. 

1888.  A  second  lieutenant  was  sentenced — '*to  retain  his  present 
number  on  the  lineal  list  of  second  lieutenants  for  three  vears  ■'.  Held 
that  this  sentence  necessarily  deprived  him  of  all  right  to  promotion 
^  long  as  it  continued  in  force.  Lieutenants  junior  to  him  may  l>e 
advanced  without  any  regard  to  him  and  precisely  as  if  he  were  not 
on  the  list  at  all.  The  promotion  of  an  officer  in  such  a  status  would 
have  the  effect  of  a  pardon.     47,  21*3,  JA///,  1S91. 

109.  A  lieutenant  was  sentenced — ''to  ])C  reduced  two  tiles  in  regi- 
niental  rank'\  As  the  regimental  rank  of  a  line  officer  is  the  Imsis  of 
lis  rank  in  his  arm  and  in  the  anny  at  large,  /irfrl  that  his  n»duction  on 
the  regimental  list  involved  a  corres{x)nding  n^duction  on  the  lists  of 
lineal  and  relative  rank.     LV,  620,  Jinn,  188H. 

1680.  An  officer,  as  the  result  of  two  successive  trials  bv  court- 
nmrtial,  stood  sentenced  to  )>e  reduced  to  the  f<K)t  of  the  list  of  lieut. 
colonels  of  cavalry  and  to  remain  there  without  advancement  for  two 
years.     Held  that  his  status  was  ecjuivalent  to  that  of  an  officer  sen- 
tenced to  losejihs  for  two  years,  and  that  his  s(Mit(Mice  was  a  continuing 
punishment,  subject  to  be  discontinued  })y  pardon.     LI,  <)77,  March. 
1887.    And  further  held  that  such  a  s(»ntence  was  a  legal  one,  and  that 
•s  the  officer  had  no  rank  in  the  army  independent  of  his  rank  in  the 
cavalry  arm,  the  foiiner  rank  being  incidental  to  and  measured  by  the 
ktter«  his  relative  armv  rank  was  necessarilv  atf<Hted  bv  the  sentence 
in  the  same  manner  as  his  lineal  rank.     29,  4S7,  -A/////^////,  /SK9. 
1631.  A  sentence  of  a  tirst  lieutenant — "to  })e  nHluced  in  rank  so 
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that  his  name  shall  appear  in  the  Army  Register  next  below  the  nam 
of  a  certain  other  tirst  lieutenant  of  his  regiment,  held  not  a  punish 
ment  executed  upon  approval,  so  as  to  l>e  bej'ond  remission,  but,  like  i 
Hentenee  to  lose  tiles,  a  continuing  punishment  removable  by  pardon. 
66,  434,  J)trtmhi.i\  1S02. 

1832.  In  1874  an  officer,  then  a  first  lieutenant,  was  sentenced  "t, 
be  reduced  in  rank  so  that  his  name  should  thereafter  be  borne  on  tli 
rolls  of  the  army  next  after  that  of*'  a  ceilain  other  first  lieutena^ 
of  the  same  regiment.     This  officer  was  promoted  to  a  captaincy,  M^^ 
10,  1888,  and  the  officer  under  sentence  was  similarly  promoted,  Aog 
ust  20,  1S8*J.     Upon  an  application  by  the  latter  (in  1890)  to  have  his 
sentence  remitted,  luhl  that,  by  the  operation  of  the  first  of  these  pro- 
motions, the  sentence  was  rendered  irrevocable.     A  remission  or  par- 
don would  not  at  this  time  restore  the  officer  to  the  position  he  occupied 
prior  to  the  sentence,  nor  divest  the  rights  of  others  acquired  by  pro- 
motion during  the  pendency  of  his  reduction.    The  sentence  had  indeed 
been  fully  executed  and  was  therefore  beyond  the  reach  of  the  pardon- 
ing power.     41,  380,  July,  ISOO. 


M. 

MAHSLAUGHTEB. 

1633.  That  this  crime,  when  itij  commission  by  an  officer  or  soldier 
affects  the  discipline  of  the  service,  may  be  taken  cognizanc*e  of  by» 
couit  martial,  in  time  of  peace,  under  Art.  62,  as  "'conduct  to  the 
prejudice  of  good  order  and  military  discipline,"  see  Sixty-seco>T) 
Article.  In  time  of  trar  it  is  made  so  cognizable,  when  committed 
by  an  officer  or  soldier  under  any  circumstances,  by  Art.  58. 

1634.  A  party  of  soldiers  left  their  camp  at  night  in  tune  of  ww 
without  leave  and  contrary  to  positive  orders,  and  proceeded  to  » 
neigh}K)riiig  town  where  they  created  a  disturbance.  Their  command- 
ing ol!ic(»r  followed  them,  found  them  at  an  ale-house,  and  was  about 
to  arn^t  them  when  they  ))n)ke  from  him,  and,  though  knowing  who 
he  wjk^,  disregarded  his  order  to  halt  and  continued  to  run.  He 
n*|KMited  his  order,  and  not  being  obeyed,  and  having  no  other  meiM 
of  detaining  them,  tired  upon  them  while  fleeing,  with  his  pistol,  and 
Hhot  and  killed  one  of  them.  Having  been  brought  to  tri«J  by  oouit 
martial  under  a  charge  of  murder,  he  was  convicted  of  manslaughter, 
and  si'ntenc(Ml  to  dismissjil,  forfeiture  of  pay,  fine  and  imprisonment 

M2  OpiiiH.  At.  r.en.,  547;  17  iVL,  17,  656. 
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IffUl.  in  view  of  all  the  cinuniiitjinces  of  the  oaee,  that  the  tiading  and 
wntence  would  properly  l»e  di^-approvcd. '     XI,  S!i3,  Manh,  1S65. 

1635.  Where,  /«  time  of  jkuc^.  a  soldier  while  running  toward  hia 
<|UBrters  fi-oni  two  offii'ers  of  the  commnnd,  who  were  attempting  to 
arrest  him  for  disorderly  conduct  at  night,  was,  by  the  order  of  the 
superior  officer,  fired  at  by  the  inferior  and  mortally  wounded;  and  it 
wa*  doubtful  upon  the-  evidence  whether  a  sufficient  effort  had  been 
made  to  halt  the  ooldjer  before  firing,  while  at  the  same  time  it 
appeared  quite  prolwblo  that  he  might  subsequently  have  been  iden- 
ti6ed  at  the  post  and  duly  puni.-jhod; — fuld  that,  whatever  may  have 
been  the  offence,  if  any,  of  the  junior  officer,  the  8Ui>erior.  who  directed 
the  firing,  might,  upon  the  death  of  the  soldier  from  his  wound,  prop- 
erly be  brought  to  trial  on  a  charge  of  "  manslaughter  to  the  prejudice 
of  good  order  and  military  discipline."     XXV,  592,  i/i/«c,  li^GS. 

1636.  Where  a  soldier  confined  with  other  prisoners  in  a  guard 
houue.  ifl  time  of  peace,  was  under  the  influence  of  liquor  and  noisj, 
and  continued  to  be  noisy  and  disorderly  though  repeatedly  ordered 
by  the  officer  of  the  day  to  keep  quiet,  and  was  finally  struck  or  thrust 
in  the  breast  by  the  latter  with  his  sword  and  mortally  wounded  eo 
that  he  presently  died;  and  it  did  not  appear  that  there  was  any 
danger  of  mutiny  or  serious  disturljance  on  the  part  of  the  other 
priiwners  present  at  the  time; — htid  that  the  evidence  established  no 
tiufficient  justification  for  a  resort  by  the  officer  to  such  an  extreme 
prtM-ceding.  and  that  bis  conviction  by  court  martial  of  "manslaughter 
lotbe  prejudice  of  good  order  and  military  discipline,"  and  sentence 
of  dismissal,  were  warrantea  and  proper.  An  officer  has  no  right  to 
take  the  life  of  a  soldier,  nor  to  conmitt  a  battery  upon  him  with  a 
dangerous  weapon,  except  in  a  most  aggravated  case:  as  in  a  ca^e  of 
riot,  rescue  or  mutiny,  violent  resistance  to  superior  authority,  escape, 
or  refuMil  to  obey  a  lawful  order  reijuiring  instant  obedience — when 
no  other  but  such  extreme  means  will  restrain  or  compel  compliance.* 
And  an  act  of  killing  of  a  soldier,  which  in  time  uf  war  might  be  justi- 
fiable homicide,  might  t)e  manslaughter,  or  even  murder  (see  MuB- 
Xtta)  in  time  of  peace.     XXXVIII.  .'iV9,  Ayrll^  1877. 

M  HARRIAOE. 

BlM7.  In  the  absence  of  express  authority  given  by  a  statute  of  the 
SiKle  or  Territory,  an  officer  of  the  army  cannot  be  empowered  to 


'DiHt>{>rave>]a(i^ir<lini[ly  iii<i.  CM.  O.  ITT,  War  Department,  186.1    Compare  tlie 
<wp  vi  a llilUiiK  by  a  ili^pulv  t1.  ^.  marnluil  nnder  nmiiar  rirciimi-taiKv^.  refemM)  U> 
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Holemnizc  marriage,  whether  the  male  party  be  a  soldier  or  a  eivilia 
XXIX,  674,  Fehmary,  1870;  Card  3501,  Septtfinber,  1897. 

1638.  A  military  commander,  authorized  to  grant  or  refuse  passt 
or  furloughs  to  his  command,  may  of  course  refuse  permission  to  lea^ 
the  post  to  a  soldier  whose  purpose  is  to  Ijecome  married.  A  coc 
mander  may  also,  if  the  interests  of  discipline  require  it,  exclude  tl 
wives  of  soldiers  (who  are  not  laundresses)  from  a  post  under  h 
command  at  which  their  husbands  are  serving.  But  while  the  Anoj 
Regulations  forbid  the  enlisting  (in  time  of  peace,  without  special 
authority)  of  married  men,  there  is  no  statute  or  regulation  for- 
bidding the  contracting  of  marriage  by  soldiers,  any  more  than  by 
oflBcers,  while  in  the  service.  So  Aeld  that,  under  existing  law,  a  mili- 
tary commander  could  have  no  authority  to  prohibit  soldiers,  while 
under  his  command,  from  marrying;  and  that  the  contracting  of  mar- 
riage by  a  soldier  (although  his  commander  had  forbidden  him,  or 
refused  him  permission,  to  marry)  could  not  properly  be  held  to  cod- 
stitute  a  military  offence.  Where  indeed  there  is  involved  in  the  con- 
duct of  the  soldier  at  the  time  any  military  neglect  of  duty  or  disorder, 
he  may,  for  this  indeed,  be  brought  to  trial,  but  not  for  the  manying 
as  such.  And  nmarled^  that  if  the  marrying  by  soldiers  after  enlist^ 
ment  becomes  so  generally  practiced  as  to  be  demoralizing  to  the  army 
or  otherwise  prejudicial  to  dis(*ipline,  the  evil  can  effectually  be 
repressed  only  through  new  legislation  by  Congress.  XXXVUI,  41, 
April,  1876;  407,  January,  1877;  XLIli,  109,  December,  1879. 

MABTIAL  LAW. 

1639.  Martial  law  is  a  modified  degree  of  the  law  of  war  (see  §  1567, 
ante),  or  a  law  assimilated  to  the  latter,  called  into  exercise  tem- 
porarily and  for  a  specific  purpose,  at  a  time  of  war  or  public  emc^ 
gency,  and  generally  in  a  place  or  region  not  constituting  enemy^ 
country,  or  under  permanent  military  government.*  Whether  pro- 
claimed by  the  President  or  declared  by  a  competent  military  coi»- 
mander,  martial  law  overrides  and  supersedes,  for  the  time  being,  aB 
civil  law  and  authority,  except  in  so  far  as  the  same  may  be  leftopenr 
tive  by  the  terms  of  the  announcement,*  or  the  action  or  aequiescenoa 


^  Note  the  distinction  between  military  government  proper  and  martial  lam  m  ftf^ 
trated  in  Million's  Case,  4  Wallace,  142.  The  ''martial  law"  referred  tointla 
text  is  defined  in  the  Manual  for  Courts  Mar.  (1901),  p.  6,  aa  '*  Martial  Law  at  AM 
(or,  as  a  domestic  fact) ;  b^  which  is  meant  military  ^wer  exercised  in  time  of  iM( 
insurrection  or  rebellion,  in  parts  of  the  countrv  retaming  their  allegiance,  and  ovil 
persons  and  things  not  ordinarily  subject  to  it" 

*  Luther  v,  Bomen,  7  Howard,'  1^-14;  United  States  r.  Diekelman,  2  Otto,  M 
re  Egan,  5  Blatch.  319,  321 ;  Griffin  r.  Wilcox,  21  Ind.  376;  Johnaon  v.  Jonea,  44 
153;  In  re  Kemp,  16  Wise.  382;  Ciode  (Military  and  Martial  Law),  18S-191;  " 
(Precedents),  514,  549;  G.  0.  100,  War  Dept,  1863,  Sec.  L 
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of  the  dominant  power.  While  the  status  of  niartial  law  continues, 
the  military  power,  instead  of  being  »ulK)rdinate,  is  superior  to  the 
civil  power,  and  the  natural  and  normal  condition  of  things  is  thus 
reversed.  But  while  martial  law  will  warrant  a  resort  by  the  com- 
nmoder,  at  his  will,  to  sumniar)'  and  arbitrary  measures,  by  which  the 
liberty  of  the  citizen  may  ))e  restrained,  his  action  coerced,  and  his 
rights  suspended,  it  cannot  be  availed  of  by  subordinates  to  justify 
acts  of  unnecessary  violence,  personal  pei^secution,  or  wanton  wrong.* 
Xn,  105,  December,  186 J^;  XIX,  41,  October,  1865;  Card  8383,  May, 
1900. 

1840.  Where  a  city  or  district  has  been  put  under  martial  law  by  the 
commanding  general,  he  becomes  its  supreme  governor,  and,  in  gov- 
eniing,  is  ordinarily  to  bo  presumed  to  be  empowered  to  exercise  the 
aame  authority  which  the  President  might  have  exorcised  had  he  pro- 
cbumed  martial  law  therein."    X,  669,  Dtcembev,  186^. 

W41.  In  view  of  the  President's  proclamation  of  July  5,  1864,  sus- 
pending the  writ  of  hat)ea%  corpus,  and  esta))lishing  martial  law  in  the 
State  of  Kentucky,  held  (Deceml)er,  1864),  to  be  competent  for  the 
general  commanding  the  military  district  of  Kentucky,  if  in  his 
judgment  the  effective  maintenance  of  martial  law  and  the  accomplish- 
Hientof  the  ends  proposed  by  its  declaration  rcMjuired  it,  to  restmin, 
by  such  means  as  in  his  discretion  might  be  deemed  needful,  the  prose- 
cution of  suits  instituted  against  United  States  officers  for  acts  done 
in  the  line  of  their  duty,  and  having  the  effect  (indicated  in  the  proc- 
lamation) of  impeding  "military  operations,'' and  of  embarrassing  "the 
constituted  authorities  of  the  Government  of  the  United  States."  X, 
669,  Decembe)\  186^. 

1M2.  The  occasion  for  the  exercise  of  mai-tial  law  properly  ceases 
when  the  emergency  has  passed  which  made  it  necessary  or  expedient.' 
So,— the  commander  of  the  Middle  Military  Department  having,  in 
view  of  the  presence  in  the  department  of  an  army  of  the  enemy,  pro- 
daimed,  by  order  of  June  30,  1863,  a  stiite  of  martial  law  in  Baltimore 
city  and  county  and  the  counties  of  the  western  shore  of  Maryland, 
with  the  assurance  expressed  that  such  status  should  not  extend  })cyond 

*  "But  the  existence  of  martial  law  tloea  not  authorize  j^eneral  military  license,  or 
plice  the  lives,  liberty,  or  property  of  the  citizens  of  the  States  under  the  unlimited 
control  of  every  holder  of  a  militarv  commission/'  Despan  r.  Olnev,  1  Curtis,  308. 
And  Bee  Lather  V.  Borden,  7  Howard',  14;  G.  0. 100,  War  Department,  1803,  8ec.  I,  par. 
iBBibered4. 

*In  Clark  v.  Dick,  1  Dillon,  8,  the  court,  referring  to  the  platting  of  the  city  of  St. 
hook  noder  martial  law  by  the  Department  Commander,  Maj.  Gen.  Ilalleck  (by 
6.  0.  34,  Dept.  of  the  Missouri,  1861^,  observes:  **That  this  officer  renrewnted 

tte  Plerident  who  is  commander-in-chief  of  the  armv  and  was  ve8te<l  with  all  the 

authority  as  such  military  commander  that  belonged  to  the  Pret^ident,  cannot  l>e 

doobtfKi.'' 
•jBi  re  Efean,  5  Blach.  319,  322;  In  the  matter  of  Martin,  45  Barb.  T45;  Hough 

(FneedBDtB),  536. 
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the  necessities  of  the  occasion, — luld  that  as  the  exigency  had  loi 
ceased  to  exist,  the  order,  though  never  in  terms  revoked,  shoe 
properly  be  considered  as  no  longer  operative.     XII,  422,  Junt^  ISti 

1643.  The  President's  proclamation  of  Sept.  24,  1862,  subjected  i 
martial  law  and  trial  by  niilitar}'  courts  throughout  the  United  State 
ceitain  classes  of  persons  named,  and  suspended  the  pririlege  of  the 
writ  of  hnhmH  corpus  as  to  all  persons  imprisoned  under  military  sen- 
tence or  })v  militan'  authoritv  ''duriner  the  rebellion/'  The  further 
executive  proclamation  of  Sept.  15,  1863  (issued  pursuant  to  the  act 
of  March  8,  lsri8. — see  §  1436,  antt)^  suspended  the  privilege  of  the 
writ  throujrhout  the  United  States  as  to  certain  classes  of  persons 
enumenited.  The  further  proclamation  of  Dec.  1,  1865,  in  revoking 
genc^rally  the  susj^ension  declared  by  the  proclamation  of  Sept.  15, 
1863,  excepted  from  such  revoi*ation,  and  left  the  suspension  in  force 
in,  certain  States  and  Territories  specified  and  ''in  the  District  of 
Columbia."  The  proclamation  of  April  2,  1866  (which,  in  one  of  its 
preambles,  declared  that  martial  law  and  the  suspension  of  the  writ  of 
hah-fiH  carpus  were  '*  dangerous  to  public  liF>erty,  incompatible  with 
the  individual  rights  of  the  citizen,"  &c.,  and  **  ought  not  to  be  sanc- 
tioned or  allowed  except  in  cases  of  actual  necessitj^j^'Ao.),  announced 
the  rel>ellion  as  at  an  end  throughout  the  United  States,  the  State  of 
Tc^xas  only  excepted.  IleM^  in  view  of  these  proclamations,  that,  so 
far  as  <*()ncerned  the  exercise  of  military  authority  and  jurisdition, 
martial  law  might  l)e  considered  to  have  existed  in  the  District  of 
(>>liuiit)ia.  from  Sept.  24,  1862,  as  to  the  classes  of  persons  indicated 
in  the  ])n>clamation  of  that  date,  and  from  Sept.  15,  1863,  as  to  other 
elaHses  of  p(»rs<)ns  indicated  in  the  proclamation  of  that  date,  to  April 
2.  lH#w;.  the  date  of  the  proclamation  issued  at  the  end  of  the  war- 
XXXV.  177,  Frhruary,  187 i. 

1644.  Martial  law  is  defined  as  military  authoritv  exercised  in  accord- 
ttiiee  with  the  rules  and  usages  of  war;'  and  "'ilartial  Law  at  Home 
(or,  MH  a  domestic  fact)  as  military  power  exercised  in  time  of  war, 
iimurreetion  or  rebellion,  in  parts  of  the  country  retaining  their alle- 
l/fianre.  and  over  persons  and  things  not  ordinarily .  subject  to  it 
Mfirtial  law  as  a  domestic  fact  presupposes  a  condition  in  which  the 
4'ivil  eoiirts  are  unable  to  enforce  their  processes,  and  is  justified bf 
\\ii*  fiereHhity  of  society's  protecting  itself  by  suppressing  the  resist- 
ariee,  ho  as  to  enable  the  civil  courts  to  fulfill  their  proper  funetiooSi 

' "  Jt  woiiM  Heein  U)  1)6  conceded  that  the  power  to  suspend  this  writ"  (thewiil 
I  ft  h  a  UnH  mrpuM )  '  *  Mid  t  hat  of  proclaiming  martial  law,  include  one  another.  *  *  * 
'Mm*  ili^lit  U)  exerciHe  one  power  implies  the  right  to  exercise  the  other."  9  Am.Li^ 
iii  1/  W»7  H.     And  see  Kr  jmrte  Field,  5  Blatch.  82. 

'  jjifciriHtionH  f«»r  the  Anuit^s  of  the  United  States  in  the  Field,  G.  O.  100,  A.  G.O 

*  Muiiiml  fnr  Court**  Martial  (1901),  p.  o. 
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It  is  the  suspension  of  all  law  but  the  will  of  the  military  commanders 
entrusted  with  its  execution,  to  be  exercised  according  to  their  judg- 
ment, the  exigencies  of  the  moment  and  the  usages  of  the  service,  with 
no  fixed  or  settled  rules  of  law,  no  definite  practice,  and  not  bound  by 
even  the  rules  of  the  militarj'  law.*  When  martial  law  prevails  the 
rivil  power  is  superceded  by  the  military  power,  and  the  ordinary 
siafeguards  to  individual  rights  are  for  the  time  being  set  aside,*  but  it 
is  incumbent  on  those  who  administer  it  to  act  in  accordance  with  the 
principles  of  justice,  honor  and  humanity  and  the  laws  and  usages  of 
war.'    Card  8:^3,  May.  1900. 

1645.  A  proclamation  declaring  that  a  ''state  of  insurrection  and 
rebellion''  exists  in  a  particular  region  of  a  state  is  in  effect  a  declara- 
tion of  martial  law,  but  such  declaration  is  not  essential.    Martial  law 
as  a  domestic  fact  exists  when,  the  resistance  to  law  having  reached 
such  a  stage  that  the  civil  authorities  are  powerless  to  cope  with  it, 
the  military  take  control  to  suppress  the  resistance  and  restore  the 
civil  authority.     Such  martial  law  ceases  when  the  necessity  for  it 
ceases.    It  ceases  when  the  civil  authorities  resume  their  unobstructed 
functions,  although  the  military'  ma}'  be  present  to  aid  them  if  the  need 
,  of  such  aid  should  arise.     Card  8383,  mpra. 

1846.  When  the  United  States  is  called  upon  to  protect  a  State 
against  "  domestic  violence,''  its  military  forces  act  in  aid  of  the  State 
authorities  to  the  extent  necessary  to  re-establish  the  civil  authority; 
they  are  not  however  under  the  command  of  the  State  authorities,  but 
of  their  military  officers  under  the  President.  To  this  extent  they  are 
an  independent  force,  operating  under  the  orders  of  the  President,  to 
perform  a  duty  to  the  State  imposed  upon  the  United  States  by  the 
Constitution.*    Card  8383,  sujn^a, 

MAXIMUM  PinnSHMEKT.' 

1647.  In  a  case  where,  because  of  previous  convictions,  the  punish- 
inent  may,  under  G.  O.  21  of  1801,  l>e  dishonorable  discharge,  the 
department  commander  may  properly  require  the  charges  to  be  brought 

*Pomeroy'8  Constitutional  Law,  §  712;  Fiiilaaon  on  Martial  Law,  p.  107. 
'See  Lieber's  Use  of  the  Army  in  Aid  of  the  (Mvil  Power,  p.  786,  post, 
*Ajito  the  rights,  duties  and  obii^tions  of  a  military  commander  who  is  directed 
Jotnppress  an  insurrection  in  a  State,  see  Birkhimer's  Military  Government  and 
Martua  Law.  po.  395-399. 

*8ee  Report  No.  1999,  House  of  Representatives,  56th  Congresn,  let  session  (Cceur 
d'AIene  Labor  Troubles). 

'"Whenever  by  any  of  the  articles  of  war,  *  ♦  *  the  punishment  on  convic- 
tion of  any  military  offence  is  left  to  the  discretion  of  the  court-martial,  the  punish- 
ment therefor  shall  not  in  time  of  i>eace  In?  in  excess  of  a  limit  which  the  President 
may  prescribe.'*    Act  of  Sept.  27,  18^K). 

under  this  act  executive  orders  pro><cribing  maximum  punishmentt^  have  been 
isoed.  See  General  Orders  21  A.  G.  ().,  1891;  do.  16  of  1895;  do.  16  of  1898;  do.  88 
9f  1900;  do.  42  of  1901. 
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that  it  was  contracted  while  absent  from  duty  on  furlough  or  othei 
wise;  or,  third,  that  it  occurred  in  consequence  of  willful  neglec 
or  immonil  conduct  of  the  sick  man  himself.''  There  appears,  ho¥i 
ever,  to  have  been  no  rule  laid  down  by  the  War  Department  wit 
reference  to  injuries  received  through  carelessness.  In  a  case  decided 
bv  the  Assistant  Secretarv  of  the  Interior  on  Julv  24, 1S9<),  it  was  held 
that  gross  carelessness  by  the  soldier  in  handling  his  gun  rendered  hu 
title  to  pension  for  an  injury  resulting  from  such  t*arelessness  ques- 
tionable on  the  ground  of  contributory  negligence.  In  another  caae, 
decided  April  11,  l8iU,  the  same  authority  held  that  a  pistol  sboi 
wound,  caused  by  the  accidental  discharge  of  the  weapon  while  the 
soldier  was  engaged  in  cleaning  the  same  for  use  in  the  performance 
of  special  service  as  a  teamster  in  the  Quartermaster's  DepartnieDt, 
being  unattended  by  contributory  negligence,  was  in  the  line  of  duty 
for  pensionable  pur|X)ses.  The  rule  with  respect  to  c-ontributory  negli- 
gence cannot  however  be  applied  in  all  it«j  strictness  in  determiniif 
the  question  whether  a  soldier's  injuries  have  been  received  in  the  line 
of  duty,  but  it  is  safe  to  say  that  injuries  are  not  so  received  wha 
caused  bv  the  soldier's  ffross  carelessness.  Bevond  this  it  is  notstb 
to  attempt  to  lay  down  any  rule,  but  best  to  leave  each  case  to  bed^^ 
mined  upon  its  own  fact?.  Thus  where  a  soldier,  while  in  barracb 
preparing  to  clean  his  carbine,  accidentaUy  discharged  it,  inflictinga 
wound  upon  himself,  it  appearing  that  he  had  just  previously  oo  ths 
target  range  tired  a  num}>er  of  shots  and  had  in  some  way  left  aoff- 
tridge  in  the  piece,  that  he  had  had,  prior  to  his  entry  into  the  senrioe 
a  short  time  before,  no  experience  in  the  handling  of  firearms  and  tbit 
the  particular  ann  was  a  new  model  of  carbine  recently  issued;  hdi 
that  the  facts  did  not  tix  upon  the  soldier  that  degree  of  carelessne* 
which  would  nMjuire  it  to  l>e  held  that  he  was  not  in  the  line  of  duty 
when  the  injury  was  received.     Card  2474,  August,,  1S96. 

1623.  The  Interior  Department  ordinarily  decides  for  itself  whether, 
for  pension  purix>ses,  a  death  or  disability  was  incurred  in  the  linedf 
duty;  but  the  War  Department  must  also  decide  for  itself  the  meamnf 
of  the  phnise  when  applied  to  facts  requiring  its  action,  and  in  son! 
instances  diifereiit  constructions  b}'  the  two  departments  have  resultei 
Formerlv  the  expression  'Mine  of  dutv"  was  more  strictlv  constniei 
than  latterly,*  but  the  earlier  construction  has  not  been  adopted  it 
practice.  By  section  4  of  the  act  of  March  3,  1865  (13  Stat,  488),* 
was  provided,  "that  every  non-commissioned  officer, private, or othtf 
person,  who  has  l>i^en  or  shall  hereafter  be  discharged  from  the  army d 
the  United  States  bv  reason  of  wounds  received  in  battle,  or  skirmiA 

n  Opin.  At.  Gen.,  182;  7  uf.,  161,  162. 
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cwainot  award  confinement  and  forfeiture  greater  in  amount  than  con- 
finement for  three  months  and  forfeiture  of  pay  and  allowances  due, 
ox  its  equivalent  under  the  rule  of  substitution  authorized  in  the 
order/  Card  3694,  April,  189S.  See  Cards  2381,  Ju7ie,  1896;  2751, 
^ovemhery  1896. 

1654.  The  order  prescribing  maximum  punishments  also  provides 
for  certain  substitutions  of  punishment.  The  purpose  of  these  pro- 
visions is  not  only  to  determine  the  measure  but  also  the  kind  of  punish- 
ment, which  should  be  considered  authorized,  so  far  as  the  offences 
ispecified  in  the  order  are  concerned.     Thus  where  the  prescribed  limit 

is  forfeiture  and  confinement,  a  reprimand  in  lieu  thereof  cannot  legally 

be  adjudged.     Card  436,  Octobvr,  189^, 

MEDAL  OF  HOKOR. 

Ift55.  The  original  enactments  of  1862  and  1863,  providing  for  the 
award  of  medals  of  honor,  and  appropriating  moneys  for  the  expenses 
of  the  same,  evidently  contemplated  a  personal  presentation  to  the 
selected  recipient.  Such  is  also  inferably  the  design  of  the  present 
Anny  Regulations,  wherein  (Art.  XXVI)  the  medal  of  honor  is  assimi- 
lated to  the  certificate  of  merit,  each  V>eing  manifestly  intended  to  honor 
and  distinguish  the  recipient  in  jtrrmn.  Held  therefore  that  (except 
by  special  authority  of  Congress)  a  medal  of  honor  could  not  legally 
be  awarded  to  the  widow,  or  a  member  of  the  family,  of  a  deceased 
officer,  on  account  of  distinguishc^d  service  in  action  performed  by  the 
latter  during  his  lifetime.     49,  5.5,  Stptetnhr.  1891;  52, 30,  March,  1892. 

1666.  Par.  175,  A.  R.  (177  of  1S95),  like  the  provision,  upon  which  it 
is  based,  of  the  act  of  March  3,  18t»3,  is  deemed  to  contemplate,  in  a  case 
of  an  award  to  an  officer,  that  the  person  shall  be  a  commissioned 
officer  of  the  army  at  the  time  of  the  award.  A  contract  or  acting 
assistant  surgeon  is  not,  and  was  not  at  any  time,  such  a  commissioned 
officer.  Held  therefore  that  a  medal  of  honor  could  not  legally  be 
awarded  to  a  person  for  alleged  distinguished  service  rendered  while 
serving  in  the  field  as  an  acting  assistant  surgeon  in  1864,  who  more- 
over had  had  no  connection  with  the  army  since  1865.'  52, 404,  March^ 
n;  53,  167,  April,  1892;  Card  1128,  3[arch,  1895. 

1667.  On  July  12,  1862,  a  resolution  was  passed  providing  that  the 

'Since  the  rendition  of  this  opinion,  the  Executive  onler  referred  to  has  l)een 
Attended  by  adding  thereto  the  following  (U.  O.  m,  A.  G.  O.  1900) :  ♦'Article  IX.  If, 
ui  cases  where  the  limit  of  punishment  is  dishonorable  discharge,  forfeiture  of  all 
py  and  allowances  and  confinement  at  hard  lalwr  for  a  8tate<i  number  of  months, 
^onorable  discharge  be  not  adjudged,  the  limit  of  forfeiture  shall  be  all  pay  due 
"w  to  become  due  during  the  prescribed  limit  of  confinement. "     See  Art/V  of 

«^Witive order,  publishedin  G.  0. 42,  A.  G.  O.,  1901  (Court-Mar.  Manual,  1901,  p. 56). 
^  opinion  in  this  case  of  the  Attorney  General  in  20  Opins.,  421. 
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President  cause  two  thousand  medals  of  honor  to  be  prepared  with 
suitable  emblematic  devices,  and  direct  the  same  to  be  presented,  in 
the  name  of  Congress,  to  such  non-commissioned  officers  and  privates 
as  should  most  distinguish  themselves  b}'  their  gallantry  in  action  and 
other  soldier-like  qualities, '' during  the  present  insurrection",  and  ten 
thousand  dollars  was  appropriated  to  pay  the  cost  of  the  same.  Nearly 
a  year  afterwards,  on  March  3, 1863,  and  while  "the  insurrection "  was 
still  in  progress  a  section  in  a  sundry  civil  bill  then  enacted,  provided 
that  the  President  should  cause  to  be  struck  from  the  dies  prepared 
for  and  used  to  make  the  two  thousand  medals  of  honor,  "medals  of 
honor  additional  to  those;''  and  that  he  should  present  the  same  to 
such  officers,  non-conmiissioned  officers,  and  privates,  as  have  distin- 
guished or  who  may  hereafter  most  distinguish  themselves  in  action; 
and  twenty  thoui^nd  dollars  was  appropriated  to  pay  the  cost  of  the 
same.  The  second  act  must  necessarily  be  held  to  provide  for  the 
same  kind  of  medals  as  those  provided  for  in  the  first;  for  it  provides 
for  them  to  be  struck  from  the  same  dies.  They  were  to  be  given  to 
the  same  class  of  persons — non-commissioned  officers  and  privates — 
and  also  officers.  The  first  act  provided  for  them  to  be  presented  by 
the  President  in  the  name  of  Congress;  the  second  provided  that  the 
President  should  present  them,  without  expressly  providing  that  they 
should  be  presented  in  the  name  of  Congress.  The  first  expressly 
provided  that  the  gallantry  or  other  soldier-like  conduct,  on  account 
of  which  the  medals  were  given,  should  be  displayed  in  the  then 
existing  "insurrection".  The  other  provided  that  they  should  be 
given  on  account  of  gallantry  theretofore  or  thereafter  displayed.  It 
has  not  heretofore  been  held  that  the  gallantry  should  be  confined  to 
actions  in  the  war  of  the  rebellion.  The  practice  has  been  in  accord- 
ance with  this  view;  and  as  the  literal  meaning  of  the  language  of  the 
later  act  sustains  it,  the  practice  should  not  be  changed.  Card  4159, 
Jfay,  1898. 

MEDICAL  OFFICER. 

1668.  The  medical  officer  of  a  command  is  responsible  (within  reason- 
able limits)  for  the  health  of  the  men  composing  it.  Where,  in  the 
course  of  the  proper  and  regular  perfonnance  of  his  function  he 
excuses  men  from  duty  on  account  of  sickness  or  disability,  the  com- 
manding officer  should  almost  as  a  matter  of  course  accept  his  action 
as  conclusive  and  final.  If  he  refuses  to  do  so  and  ordei's  on  dutv  a 
soldier  thus  excused,  he  assumes  the  responsibility  of  any  material 
injury  that  may  thus  result  to  the  individual  or  the  service;  and  if 
injury  results  in  fact,  is  amenable  to  trial  for  the  military  offence 
involved.     XLIU,  250,  March,  1880. 
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A  medical  officer  of  a  poiit  or  station  in  legally  eligible  for 
on  courts  martial,  either  as  a  meiulter  or  a  judge  advocate  (see 
i^jS  li*&  and  1521.  itntt);  and  in  t^mail  commands,  surgeon.-*  and  assistant 
surjfeons  are  not  uiifrequently  detailed  upon  such  ser^-ice,  In  view, 
however,  of  the  fact  that  a  medical  officer  of  a  post,  with  a  hospital  or 
sick  men  under  bb  charge,  is  practically  continuously  "on  duty" 
(!*ee  S  48,  auiv),  besides  requiring  a  considerable  timo  for  study,  it  is 
deemed  to  be  in  general  prejudicial  to  the  interests  of  the  service  to 
detail  such  officers  mxin  courts  martial  where  it  can  well  )jo  avoided. 
XXII.  536.  nfc^i.her,  ISGC:  XXIII,  522,  Jum;  1S67. 

1660.  Par.  1S09,  Army  Regulations  of  1803,  authorize<l  the  employ- 
nienl,  for  officers  or  soldiers,  of  the  services  of  a  ])ri^-ate  physician  at 
the  expen.ie  of  the  United  States  '"  when  the  attendance  of  a  medical 
officer  cannot  Ite  had."  Where  the  medii-al  officer  of  a  potut  declined 
to  attempt  a  difficult  operation  required  to  be  performed  upon  au  offi- 
cer, and  recommended  that  an  expert  Iw  employed,  and  a  private  physi- 
cian wa**  so  employed  accordingly,  adm^ed  that  the  case  was  substan- 
tially within  the  provisions  uf  the  regulation.-^,  and  that  the  reasonable 
account  of  such  physician  would  properly  l>e  paid  '*  by  the  medical 
Iwn-uu."'     XXIX.'aS.  ^M/iA  W6'5. 

1681.  Medical  practice  by  officers  of  the  Medical  Corps  of  the  Army, 
outbid''  of  nillitary  points,  should  conform  to  the  laws  of  the  State, 
hut  this  is  subject  to  the  qualification  that  medical  treatment  of 
monitiers  of  tho  .\ruiy  on  the  active  list,  l>eing  an  instrumentality  of  the 
United  States  government,  cannot  he  controlled  by  State  legislation, 
and  may  he  furni!<hed  wherever  the  soldier  may  l>e  stationed.  Under 
A.  R..  1451  (1654  of  Will),  enlisted  men  on  the  retired  list  arc  allowed 
inpdical  attendance  at  the  station.-^  of  medical  officers  only.  By  par. 
U50  (1658  of  11*01),  medif^ul  officers  on  duty  are  required  to  attend 
oHicerx  and  enlisted  men  and  vi\\*^a  jirncticabh-  their  families.  Medical 
uffirem  in  their  atlcudHni.'O  upon  the  fiunilieis  of  officers  and  enlisted  men, 
outride  of  military  i>»sts,  would  have  to  comply  with  the  Sljite  laws; 
otherwise  such  att«^'ndance  would  not  be  "practicable."  So  in  the 
treatment  of  cirtlians  not  living  on  military  reservations,  the  laws  of 
-^5lal«  would  have  to  I>c  complied  with.     Card  3270,  June,  IS99. 


IIEHBER  OF  COVAT.' 

.  A  member  of  u  court  iiuirtiul,  though  strictly  answerable 
filj  to  tba  convening  authority  for  a  neglect  to  be  present  at  a  session 

^ «  nowutotheetnplovuieDtandpayinetitoI  "civil  phynciaiui,"  tmra.  1462'Ufid, 

D B.  o(  1896  <  166&-ieM)  of  IWl ). 

WAm  to  the  lUMUty  o(  members  of  raiirU  inanial  i. 
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of  the  court,  will  proi^orly,  when  prevented  from  attending,  ct>miiiuiE 
cate  the  caii.se  of  his  alwsence  to  the  president  or  judge  advocate,  so  tiw 
the  same  may  be  entered  in  the  proceedings.  Where  a  member,  -^ 
reappearing  after  an  absence  from  a  session,  fails  to  offer  an j  expiate 
tion  of  such  absence,  it  will  be  proper  for  the  president  of  the  court  i 
ask  of  him  such  statement  as  to  the  cause  of  his  absence  as  he  maj 
think  proi^er  to  make.*     XXX,  315,  May^  1870. 

1663.  It  does  not  invalidate  the  proceedings  of  a  c^urt  martial  that 
a  memlKM-  who  has  been  present  during  a  portion  of  the  trial,  and  has 
then  absented  himself  during  a  portion,  has  subsequently  resumed  his 
seat  on  the  court  and  taken  part  in  the  trial  and  judgment.  Nor  i^  the 
legal  validity  of  the  proceedings  affected  by  the  adding  of  a  netr  mem- 
ber to  the  court  pending  the  trial.  In  either  case,  however,  the  tejiti- 
mony  which  has  }>een  introduced  and  the  material  proceedings  which 
have  been  had  while  the  new  or  absent  member  was  not  present  should 
becomuuuiicated  to  him  Iwfore  he  enters,  or  i-e-enters,  upon  his  duties 
as  a  memlwr.  Such  was  the  ruling  of  the  Secretar\^  of  War  on  Gcnl. 
HulFs  trial,*  and  this  precedent  was  followed  in  repeated,  though  not 
frequent,  cases  during  the  civil  war.  For  a  member,  however,  who 
has  been  absent  during  a  substantial  part  of  a  trial  to  return  and  take 
part  in  a  conviction  and  sentence,  is  certainly  a  marked  irregularity, 
and  one  which  ma}'  well  induce  a  disapproval  of  the  findings  and  sen- 
tence in  a  case  where  there  is  reason  to  believe  that  the  accused  may 
have  suffered  material  disadvantage  from  the  member's  action.  VH 
128,  411,  467,  Fthruary  and  March,  1861^;  VUI,  662,  My.  M' 
XXVII,  584,  Jfffrc/t,  1809. 

1664.  To  add  a  Nttn  memljer  to  a  militarv  court  after  anv  material 
part  of  the  trial  has  been  gone  through  with,  must  always  be  a  vos^ 
undesirable  measure,  and  one  not  to  be  resorted  to  except  in  an  excep- 
tional case  and  to  prevent  a  failure  of  justice.     Adding  a  memberafter 

'See  Court-Martial  Maniial(  1901 ),  p.  22,  par.  3.  It  nee<i  scarcely  be  added  that  tiia 
absence  of  a  member  <lc>e^  not  affect  the  legality  of  the  proceedings,  provided  ^ 
quorum  of  members  remain.     See  7  Opinp.  At.  Gen.,  101. 

'See  the  reply  dated  March  7,  1814,  of  the  Secretary  of  War,  Hon.  JohnAnii' 
etronjr,  to  the  communii^tion  of  the  ** acting  special  judse  advocate,"  Hon.  Mtfti* 
Van  Buren,  Fubmittinjjr  questions  for  the  court.  (Forbes  Trial  of  Hull,  Apoendiif 
pp.  2H-29. )  It  wa.*?  indetnl  held  by  Attorney  General  Berrien  (2  C^ins.  414)  thit* 
member  of  a  court  martial  who  ban  absented' himself  during  the  taking  of  testunoof 
in  disqualilied  to  take  )>art  in  the  sentence.  Attorney  General  Coshmg,  howewit 
held  in  a  later  opinion  (7  Opins.  98)  that  whether  the  absent  member  idioald  nBtat^ 
his  seat  and  act  u)M>n  hi8  return  '^must  depend  upon  his  own  views  of  propriety." 

The  Court-Martial  :Manual  provides  (p.  26.  edition  of  1898)  that  "no  miaAm 
who  has  l)een  at)f>ent  during  the  takinj^  of  eviaence  shall  thereafter  take  put  in  ^ 
trial."  Thid  ^>nn-i&iion  was  at  first  viewed  as  mandatory  and  a  failure  to  comply 
with  it  held  to  invalidate  the  sentence  adjudged,  but  later  the  War  DenartmentsppV' 
'^ntly  treate<l  it  as  <lirectory  (^ee  Circ.  21,  A.  G.  0.  1899).  It  was,  noweyer,  rautt' 
festly  iuteudetl  to  enjoin  a  complete  abandonment  of  the  practice  referred  to  iatlM 
text.    See  page  28,  par.  4,  edition  of  1901. 
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!  1  ilio  Ifstinioii J-  has  Ikh-d  iiili-oduced,  and  nothing  rcnmiiif*  i-xft-pt  thu 
:<(ling  and  >*entence.  is  l)elieved  to  be  without  precedent.  XL1.  525, 
1,0,-,  A.  I/i79. 

1660.  If  )i  membei-.  ttbacnt  during  the  whole  of  the  original  proceed- 
ings had  in  a  trial,  Ij*  in  ttwt  present  during:  prowodings  had  on  revi- 
(•ion  to  reconsider  the  sentence.  th«  revised  tient<'nco  in  elearlv  illegal 
and  "hould  Iw  dei-lai'ed  void  ami  set  aside.  Cards  4742,  4750.  4751, 
4K'>4.  4S.'i5.  Aiiffwt,  lS9ti. 

1666.  Where,  in  the  course  of  a  trial  hy  court  martial,  a  member  of 
a  court  I*  »er\"ed  with  a  lejral  order  in  due  form  dismissing  or  discliai^- 
ing  him  from  the  military  service,  or  an  official  communication  notify- 
ing him  of  the  aeceptant-c  of  hiw  ivsignatiou,  he  Iwcorim  thereupon 
Neparatpd  from  the  army  and  i«ii  no  longer  act  upon  the  court;  he 
should  therefore  at  once  withdraw  therefi'om,  and  the  fact  of  his  with- 
drawal,' explained  by  n  copy  of  the  order,  be  entered  ujion  the  record. 
XI.  2i>3,  Ihfrtiili.r,  IS64.  But  where  the  term  of  service  of  a  member 
as  an  officer  of  volunteers  expired  pending  a  trial  by  the  court.  Az-ld 
Ihni  the  member  was  not  thereupon  disriualitied,  hut  could  legally  con- 
tinue to  ac-t  iiijon  the  court  till  aetimlly  discharged  or  mustered  out  of 
Ihe  -ervice.*     XV,  111.  March,  J^G.x 

1967.  While  It  i»  hi  general  undesirable  that  a  memlK-r  of  a  military 
court  should  tt^tify  as  »  witness  at  a  tnal  had  before  such  court,  unU'M.s 
perhaps  his  testimony  relates  to  chanioter  nieiiOy,  yet  the  fact  that  he 
is  culled  upon  to  testify,  while  it  does  not  alTect  the  validity  of  the 
pro«"wding«,'  does  not  oiM;rate  to  debar  the  memlwr  himself  from  the 
exen-ixp  of  any  of  the  duties  or  rights  incident  to  his  meml>ership. 
He  remains  entitled  to  take  part  in  all  deliberations,  including  indeed 
those  bad  in  regard  to  the  admis^iibility  of  question-^  put  to  himself  or 
of  his  answers  to  <{uestions.     XXV'I,  316,  3rtiv-«tifT,  iftSt. 

1688.  Where  an  officer,  detailed  as  a  meiiilwr  of  a  geneml  court 
iDHrtUl.  wRi*  duly  relieved  by  order  therefrom,  but  continued  notwith- 
ptjinding  to  sit  upon  the  court  during  a  trial,  taking  part  in  the  find- 
ing!, and  sentence,  M'/  that  the  sentence  should  properly  be  set  aside 
a>  null  and  void.*     41,  99.  Jfmj.  ISOO. 

'  Anil  the  iirfNvnling  shoiilil  bi'  nniilar  wlirrr  n  memlsT  ie  acn-nl  with  an  onlerof 
11h^  Iteddnit  iilm-lng  Mm  iiii>n  the  rvdn'd  list;  iviiroi  nffli-t^rs  not  Iving  leinlly 
. — .  ■_  _. ,  eoHrts  inanial.     But  the  niwijit  by  a  meiuher.  iliiriiii;  tliit  pn>- 

iif  Ml  «p)H>ititintrnt  l»  a  higher  rmnk.  ur  oi  urher  (ifli(-iKl  nolii« 

I  itftert  ni  no  nnuinir  his  ram  potency  I'>  wl  ujioii  thi'  court. 

tii.itiBhuiil'l  in>lM>l  he  noted  in  the  mxinl  and  tlio  otfli-er  be 

iiy  hi*  new  rank. 


NDOUV  P«»pl»  r.  rv>Urin|[.  58  .v.  York.  374. 

•  G.  C  M.  0. 20,  Pept.  ul  CWifurnia,  ISflO,  piililish.-.!  alu-t  il.-  dute  o(  ibiN  mling. 
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1669.  An  officer  on  leave  of  absence,  whose  leave,  before  being  com- 
pleted, is  terminated  by  an  order  of  competent  authority  requiring  him 
to  return  at  once  to  his  station,  is  entitled  to  mileage  for  the  return 
journey,  upon  duly  complying  with  such  order.  XXXVl,  420,  Aprils 
1875. 

1670.  By  the  act  of  July  24,  1876,  s.  2,  "any  officer"  who  ''travels 
under  orders"  was  entitled  to  a  mileage  allowance  of  ''eight  cents  a 
mile  for  each  mile  actually  traveled  "  by  him  under  his  order,  provided 
he  was  not  furnished  transportation  in  any  of  the  modes  specified  in 
the  act.  So,  in  a  case  of  an  officer  who,  while  on  leave  of  absence,  was 
by  an  order  from  the  Headquarters  of  the  Army,  placed  on  special 
duty  in  a  bureau  of  the  War  Department,  and,  having  been  retained 
on  such  duty  for  a  period  extending  by  two  weeks  beyond  the  term  of 
his  leave,  was,  by  a  second  order  from  the  same  source,  formally  relieved 
from  such  duty  and  ordered  to  return  to  his  station,  and  thereupon  duly 
returned  accordingly; — held  that,  in  so  returning,  he  was  traveling 
"under  orders"  in  the  sense  of  the  act,  and  was  therefore  entitled  to 
mileage  for  the  journey  from  Washington  to  such  station.*  XXXIX, 
359,  December,  1877. 

1671.  An  officer,  while  on  leave  of  absence,  and  a  few  days  before 
its  expii-ation,  was  placed  on  duty,  and  was  kept  on  such  duty  during 
about  a  month  after  the  expiration  of  the  leave  as  originally  granted, 
and  was  then  ordered  to  the  station  of  his  company.  Held  that  such 
order  did  not  cause  him  to  revert  to  the  status  of  being  on  leave,  but 
gave  him  the  status,  on  his  complying  with  it,  of  an  officer  "  traveling 
on  duty"  and  entitled  to  the  mileage,  &c.,  accorded  by  the  act  of  Feb- 
ruary 27,  1893.     58,  475,  April,  1893. 

1672.  Where  an  officer  was  required  by  a  competent  order  to  travel 
from  his  proper  station  to  another  post,  to  attend  his  own  trial  by 
court  martial,  and  transportation  was  not  furnished  him, — held  that  he 
was  entitled  to  mileage  for  such  journey,  the  purpose  for  which  the 
same  was  ordered  to  be  made  not  being  material.  XXXIV,  339,  June, 
1873. 

1673.  An  officer  was  duly  ordered  to  proceed,  in  conmiand  of  a  guard 
for  insane  soldiers,  from  his  station  in  California  to  Washington,  the 

'See  the  Army  Appropriation  Act  of  May  26,  1900,  for  the  latest  provisions  in  the 
matter  of  mileage  to  officers  and  contract  surgeons.  As  noticeably  new  legislation, 
this  act  provides  that  '^  ])ayment  and  settlement  of  mileage  accounts  of  officers  shall 
be  made  according  to  dit^tances  computed  over  routes  established  and  by  mileage 
tables  prepared  bv  the  Paymaster  General  of  the  Army  under  the  direction  of  the 
Secretary  of  War.'* 

'Held  otherwise,  however,  by  the  Court  of* Claims,  in  Barr  v.  United  States,  14 Ct 
Cls.  272. 
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order  dtn>c-liiig  in  effect  that  tratisportation  he  furnished  both  ways 
for  him  and  his  coDiiiiand.  At  Washington,  while  the  guard^its 
«or\'ii*e  iK'ing  performed — returned  at  once  according  to  the  original 
order,  the  officer  was  Hjiecially  authorized,  by  an  order  issued  from  the 
H«»dquurt«rsof  the  Army,  to  debiy  his  return  for  thirty  days.  Return- 
ing at  the  end  of  thid  time  to  California,  an  oi-der  was  issued  liy  the 
di'pHrtiuent  commander  in  which  tlio  modifieation  of  his  duty  and  action 
under  the  second  order  was  recognized,  and  ho  was  doclun^d  to  be 
»n(iUed  to  mileage  for  the  return  journey  and  was  thereupon  paid  the 
tumc  acconlingly.  /fcftl  that  there  was  no  legal  ofijection  to  the  last 
order,  and  that  the  amount  of  mileage  allowed  thereby  could  not  prop- 
erly or  fairly  bo  stopped  at  a  subsequent  date  against  the  officer's  pay. 
XLllI.  f'l,  37rwwi«tT,  JS79. 

1674.  A  regiment  was  ordered  under  date  of  September  15, 1S!H,  to 
make  a  change  of  station, "'  the  movement  to  eommenee  Octo!>cr  10th." 
An  oflicer  on  duly  with  the  regiment  obtained,  on  September  24th,  a  leave 
of  absence  for  twenty  days  and  rejoined  at  the  now  station  almut  Octo- 
ber H,  1884,  7li/d  that  while  he  was  wjuitably,  en  titled  to  the  amount 
which  the  Government  woidd  have  paid  for  his  transportation  had  he 
remained  with  his  regiment,  he  did  not  perform  the  tmvel  on  duty 
without  troops  witliin  the  meaning  of  the  law  and  was  not,  therefore, 
entitled  to  mileage.'     Card  808,  Dewmher,  189^. 

1675.  JItlil  that  an  officer  ordered  from  his  station  to  witne^is  tho 
iwue  of  annuity  goods  to  Indians  and  \o  inspect  beef  cattle  for  the 
Indian  service,  having  performed  the  travel  without  troops,  was 
entitled  to  the  mileage  and  cost  of  transportation  authorized  by  the 
Anuy  Appropriation  Act  of  March  16,  l>!il6;  but  Ml  not  .w  entitled 
where  an  officer  duly  detailed  as  an  Indian  agent  pcrfomw  travel 
under  orders  of  the  Interior  Department  on  duty  (■onneeted  with  the 
Indbn  Ser^-ice.     Card  2W9,  Fthntanj,  JS97. 

1676.  Panigraph  959,  A.  R.,  as  amended  hy  G.  O.  62,  A.  G.  O.,  of 
18119  (UW3  of  llKil),  authorizes  payment  of  mileage  over  the  shortest 
usually  travelled  routi'  at  tho  rate  of  eight  cents  per  mile,  to  a  reporter 
of  a  court  martial  and  his  assistants,  wliile  going  f rom  the  pla<-e  of 
i^mplonnent  to  the  phu^e  of  holding  the  court,  provided  the  lattor  place 
i»  oiorc  than  ten  miles  from  the  former.  Ildd,  that  tho  regulation 
docM  not  authorize  payment  of  mileage  for  the  return  journey.     Card 

,^.7101.  Afj>t<mhfr.  1S9S. 


Hi  *  When  the  Motion  nt  an  otHo-r  Id  chiuitK*!  while  hv  \*  on  Wvo  of  stwoniv,  ho  will. 

^M  Joining  ta>«  new  aUtioii,  If  n<<t  tiinitxtiMl  with  tnuiHiKirtaUuii  in  khiil,  Iw  eiititlM 

Ftonneafe  (orachMl  rxpcnK«  if  tnrnmui  tntvH)  for  llio  oxi^ew  ot  ilieUncv,  if  any, 

traoi  the j)Iac*  of  rv<virrt  of  onier  tit  hl«  new  i^tirin,  nrer  the  disUnce  lietween  that 

iiIm*  amlbi*  ol4  >t«tiuii.    7  C<inip.  Dm..  78.    TIiih  \»  now  incorpont«<d  in  A.  K.  1330. 

iltwU.O.  121.  A.  «.0. 1900(1483  of  I90I). 
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1677.  By  a  practice  dating  from  1847/  and  renewed  and  firmly 
established  during  the  civil  war,*  military  commissions  have  become 
adopted  as  authorized  tribunals  in  this  countrj'^  in  time  of  war.  They 
are  simply  criminal  war-courts,  resorted  to  for  the  reason  that  the 
jurisdiction  of  courts  martial,  creatures  as  they  are  of  statute,  is 
restricted  by  law,  and  cannot  be  extended  to  include  certain  classes  of 
offences  (see  §  1680,  post)  which  in  war  would  go  unpunished  in, 
the  absence  of  a  provisional  forum  for  the  trial  of  the  offenders. 
Their  authority  is  derived  from  the  Law  of  War,'  though  in  some 
cases  their  powers  have  been  added  to  by  statute.*  Their  compe- 
tency has  been  recognized  not  only  in  acts  of  Congress*  but  in  execu- 
tive proclamations,'  in  rulings  of  the  courts,^  and  in  the  opinions  of 

*8ee  Maj.  Gen.  Scott's  G.  0. 20,  Hdqrs.  of  Army,  Tampico,  Feb.  19,  1847,  repub- 
lished **  with  important  additions,'*  in  G.  0. 190  and  287  of  the  same  year.  And  gee 
the  following  orders  convening  military  commissions,  issued  by  Gen.  Scott:  G.  0. 
81, 83, 121,  124,  147,  171,  194,  215,  239,  267,  270,  273,  292,  334,  335,  380,  392,  Hdqre.  of 
Army,  1847;  also  do.  9  id.  1848.  Also  the  following  issued  by  Gen.  Taylor:  G.  O.  66, 
106,  112,  121,  of  1847;  and  the  following  issued  by  Gen.  Wool:  G.  O.  140, 179,  216, 
463,  476,  514,  of  1847. 

In  this  connection,  note  also  the  institution  hy  Gen.  Scott  of  **  Councils  of  War  "— 
summary  courts  for  the  punishment  of  certain  violations  of  the  laws  of  war — ^as  exhilv 
ited  in  U.  O.,  181,  184  and  372,  Hdqrs.  of  Army,  1847,  and  do.  35  and  41  id.  of  1848. 

*  The  first  military  commission  of  the  civil  war  is  believed  to  have  been  that  con- 
vened by  Maj.  Gen.  Fremont,  by  G.  O.  118,  Western  Dept.,  St.  Louis,  Sept.  2,  1861. 

»  See  G.  0. 100,  War  Dept. ,  1863,  Sec.  I,  par.  No.  13;  do.  1,  Dept.  of  the  Missouri,  1862; 
do.  20,  Ildors.  of  Armv,  1847;  United  States  v.  Reiter,  4  Am.  Law  Reg.  (N.  S.)  534; 
State  V.  Stillman,  7  Coldw.  341;  Heffennan  v.  Porter,  6  iV/.,  697*.  And  see  also  opin- 
ions of  the  Attorney  General  citeii  under  this  section  in  note  1,  p.  463. 

*See  act  of  Marcn  3,  1863,  c.  75,  s.  30,  declaring  that,  in  time  of  war,  &c.,  murder, 
manslaughter,  robbery,  larceny,  and  other  specified  crimes,  when  committed  by 
persons  in  the  military  service,  shall  be  punishable  by  sentence  of  court  martial  "  or 
military  commission,"  &c. — ^an  enactment  repeated,  as  to  courts  martial,  in  the  58th 
Article  of  War:  Also,  sec.  38  of  the  same  ac^t  (repeated  in  Sec.  1343,  Rev.  Sts.)  mak- 
ing spies  triable  by  general  court  martial  **or  military  commission"  and  punishable 
with  death.  See,  further,  act  of  July  2,  1864,  c.  215,  s.  1,  by  which  commanders  of 
dei)artiiients  aiKl  commanding  generals  in  the  field  were  authorized  to  carry  intoexe- 
cution  sentences  imposed  by  military  commission  upon  guerrillas:  Also  act  of  July  4, 
1864,  c.  253,  sees.  6  and  8  (not  now  in  force)  making  inspectors  in  the  Quartermaster 
Department  triable  and  punishable  by  sentence  of  court-martial  or  "military  commis- 
sion," for  fraud  or  neglect  of  duty,  as  also  other  employees  and  officers  of  that  depart- 
ment for  accepting  bribes  from  contractors,  &c.  Also  the  Reconstruction  Act  of 
March  2,  1867,  c.  153,  s.  3,  by  which  commanders  of  military  districts  were  author- 
ized to  convene  military  commissions  for  the  trial  of  certain  offenders.  See  1 1690, 
post. 

*See  the  acts  cited  in  last  note,  together  with  Sees.  1199,  1343  and  1344,  Rev. 
Sts.,  as  also  the  appropriation  acts  of  July  24, 1876,  Nov.  21, 1877,  June  18, 1878,  June 
23,  1879,  and  May  4,  1880,  in  which,  among  other  items  for  the  Pay  Department, 
appropriation  is  made  "for  compensation  for  citizen  clerks  and  witneeBes  attending 
up)n  courts-martial  and  military  couMnissions." 

*See  the  proclamations  of  Sept.  24,  1862,  and  April  2, 1866. 

^  Kv  parte  Vallandigham,  1  Wall.  ,243;  In  the  matter  of  Martin,  45  Barb.  146:  State 
V.  Stillman,  7  Ck>ldw.  341.  In  the  last  case  the  court  say:  '*  A  mihtary  oommiamon  is  a 
tribunal  now  (1870)  as  well  known  and  recognized  in  the  laws  of  the  United  States  as 
a  court  martial."  It  has  been  **  recognized  oy  the  executive,  legislative  and  judicial 
departments  of  the  government  of  the  United  States." 
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the  Attorneys  (Jeneral.'  During  the  civil  war  they  were  employed 
in  -■several  thousaud  tu'-es;  more  recently  they  were  resorted  to  under 
thu  "  Reconstruetioii "  Act  of  ISti";'  and  still  Iiiter  one  of  these  i-ourts 
hK>-  wen  convened  for  the  trial  of  Indians  as  offenders  ugBinttt  the  iawx 
of  war.'    41.  13-18.  May,  1890. 

1678,  Except  in  ^  far  as  to  invest  military  commissions  in  a  few 
<M»c«  with  a  special  jurisdiction  and  power  of  punishment,'  the  statute 
law  has  failed  to  define  their  authority,  nor  tins  it  made  provision  iu 
rt-guni  to  their  constitution,  composition  or  procedui-e.  In  conse- 
quence, the  rules  which  apply  in  these  particulars  to  general  court* 
martial  have  almost  uniformly  been  applied  to  military  commii«»ion8. 
They  have  ordinarily  I>een  convened  liy  the  same  officei-s  as  arc  author- 
\xvii  by  the  .\rticle.s  of  War  to  convene  such  courta:  the  accusations 
inrestignted  by  them  have  licen  presented  in  charges  and  speeitications 
I'imilar  in  form  to  those  entertained  by  general  courts:  their  proceed- 
ing?) hare  been  similar  and  similarly  recorded;  and  their  sentencea 
have  been  i«imilarly  pas-scd  upon  and  executed.  I,  45)^,465,  D'Ct'inbffTf 
1868;  1],  27,  88,  5t{3.  Kimuiry  to  June,  I'iGS:  III,  4L>8,  August, 
tS7.t;  V,  95,  OctiJ>.-r,  ISCJ;  VII,  556,  Aprt'l,  1S64;  VIII,  111,  MarcA, 
IH6i;  Xm,  3i»2.  FSniary.  im'>:  XXIX,  39,  ^m»«-,  1869.  Theircom- 
po^ition  han  also  been  the  Kame.  except  that  the  minimum  of  members 
has  Ix-en  Hxiid  by  usage  at  thrf:.  XV,  14'),  April,  1S65.  They  have 
generally  also  been  supplied  with  a  Judge  advocate  a*  a  prosecuting 
officer.  A  military  coniniission  t-onstitutcfl  with  lews  tLan  three  mem- 
tiefH.  or  which  priK-ecded  to  trial  with  lesa  than  three  members,  or 
which  was  not  attended  by  a  judge  advocate,  would  lie  contrary  to 
piccedeol.*  IX,  fifll,  Stptemim,  ISb'i;  XI.  47»,  Feiruary,  1865; 
XUI,  2S6,  January,  ISGo;  XV,  204,  May,  ISGo. 

1879.  In  view  of  the  analogy  prevailing  and  sanctioned  between 
tbe»e  IxMlies  and  courts  martial,  htlil  that  military  commissions  would 
properly  be  sworn  like  general  courts-martial  (XI,  111,  Ntn-enthi-r, 
tfi6\);  that  the  right  of  challenging  their  members  should  lie  afforded 
to  the  at^'cuscd;  that  two-thirds  of  their  nieml>er3»hould  concur  in  death 
WDtenceit  (XXIII,  650,  August,  1807);  and  that  the  two-yeai-s  limita- 
tion would  proi)erly  be  applied  to  prosecutions  before  them.'  IX.  667, 
Stpfaaier,  lS6i. 

>6w  ft  Oid]i&  AL  Geo.  AG;  II  id.,  2eT:  12  id.,  332;  13  id..  59;  14  id..  249. 

*ett  i  low,  D«i. 

*Th«i  <>*(•  oi  Mndor  Inilians  trie>l  bv  miliuiy  commimim  in  Jnly  1KT3  (G.  C.  M. 
JKS3.  Wm  Dpjyt.  1S7»).    B«e  14  Opin^.At.  G«n.  219. 
.    *8c«irtatuU9i  citiil  in  notee  Vi  ptwwIiuK  anrtion. 

^  *lii  th«  abaence.  however,  of  any  etatuiary  pmvieion  on  Ilin  mbjert.  a  commiMioii 
ihlfJi  tlepaiiei)  from  th«  ^n^ral  unge  in  any  of  these  raipcojU  would  nol  neceeaarily 
Jt  belli  Ui  tie  an  illt^l  inbunal. 
f  *Iiaiie  of  Uume  features,  however,  are  nuule  aimlial  )iy  elatuto. 
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MILITAEY  COMMISSION— JUEI8DICTI0N. 

1680.  The  jurisdiction  of  the  military  commission  is  derived  prima- 
rily and  mainl}'  from  the  Law  of  War:  that  special  authority  has  in 
some  cases  been  devolved  upon  it  by  express  legislation  has  already 
been  noticed.  Military  commissions  are  authorized  by  the  laws  of 
war  to  exercise  jurisdiction  over  two  classes  of  offences,  committed, 
whether  by  civilians^  or  military  persons,  either  (1)  in  the  enemy's 
country  during  its  occupation  by  our  annies  and  while  it  remains 
under  military  government,  or  (2)  in  a  locality,  not  within  the  enemy's 
country  or  necessarily  within  the  theatre  of  war,  in  which  martini  law 
has  been  established  by  competent  authority.*  The  two  classes  of 
offences  are:  I.  Violations  of  the  laws  of  war.  II:  Civil  crimes, 
which,  because  the  civil  authority  is  superseded  by  the  military  and 
the  civil  courts  are  closed  or  their  functions  suspended,  c^annot  be 
taken  cognizance  of  by  the  ordinary  tribunals.  In  other  words,  the 
military  commission,  besides  exercising  under  the  laws  of  war,  a 
jurisdiction  of  offences  peculiar  to  war,  may  act  also  as  a  substitute, 
for  the  time,  for  the  regular  criminal  judicature  of  the  State  or  dis- 
trict, n,  242,  April,  1863;  III,  4.04^,  August,  1863;  VII,  20,418,e/an- 
uary  and  March,  1861^;  VIII,  153, 529,  March  and  June,  186^;  XX, 
502,  March,  1866. 

1681.  A  military  commission,  whether  exercising  a  jurisdiction 
strictly  under  the  laws  of  war  or  as  a  substitute  in  time  of  war  for  the 
local  criminal  courts,  may  take  cognizance  of  offences  committed,  dur- 
ing the  war,  hefore  the  initiation  of  the  military  government  or  martial 
law,  but  not  then  brought  to  trial.  XIX,  390,  January,  1866.  (But 
as  to  spies,  see  §  2351,  post.)  So  hdd  that  an  enemy,  taken  prisoner  of 
war,  was  triable  by  a  military  commission  for  a  violation  of  the  laws  of 
war  committed  before  his  capture.'    VIII,  529,  June,  186^. 

1682.  During  the  civil  war  a  very  great  number  and  variety  of 
offences  against  the  laws  and  usages  of  war — charged  either,  gen- 
erally, as  ''violation  of  the  laws  of  war,"' or,  specifically,  by  their 
particular  names  or  descriptions — were  passed  upon  and  punished  by 
military  commissions.     Of  these  some  of  the  principal  (committed 

'  The  general  orders  issued  during  the  civil  war  contain  nearly  one  hundred  and 
fifty  ca«>es  of  women  tried  by  military  commissions. 

*See  §  1639,  aiUe.  And  note,  in  this  connection,  Chief  Justice  Chase's  description 
of  the  jurisdiction  exerci.^^eil  under  military  government  and  martial  law,  as  distin- 
guished from  that  conferred  by  the  military  law  proper — in  Ex  parte  Milligan,  4 
Wallace,  142. 

'But  when  an  officer  or  soldier  of  the  enemy's  army  is,  upon  capture,  charoed 
before  a  military  commission  with  a  violation  of  the  laws  of  war,  the  proof  should  of 
course  be  clear  that  the  act  committed  was  as  charged,  t.  e,  was  not  a  legitimate  act 
of  war. 
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"iostly  by  eivilianH)  were  a.s  follows:  Unauthorized  trading  or  com- 
aercial  intercourse  with   the  enemy:   unauthorized   correspondence 
leith  the  enemy;  blockade  running;  mail  carrying  across  the  lines; 
irawing  a  bill  of  exchange  upon  an  enemy,  or  by  an  enemy  upon  a 
party  in  a  northern  city;'  dealing  in,  negotiating,  or  uttering  Con- 
federate securities  or  money;*   manufacturing  anus,  &c.,  for  the 
enemy;  furnishing  to  an  enemy  articles  contnibind  of  war;  dealing 
in  such  articles  in  violation  of  military  orders;  publicly  expressing 
hostility  to  the  U.  S.  government  or  sympithy  with  the  enemy;  com- 
ing within  the  lines  of  the  army  from  the  enemy  without  authority; 
violating  a  flag  of  truce;  violation  of  an  oath  of  allegiance,  or  of  an 
amnesty  oath;  violation  of  parole  by  a  prisoner  of  war;  aiding  pris- 
oner of  war  to  escape;  unwarnuited  treatment  of  Federal  prisoners 
of  war;  burning,  destroying,  or  obstmcting  railroads,  bridges,  steam- 
boats, &c.,  used  in  military  operations;  cutting  telegraph  wires  l)etween 
military  posts;  recruiting  for  the  enemy  within  the  Federal  lines;  engag- 
ing in  '^guerrilla"  or  partisan  warfare;  assisting  Federal  soldiers  to 
desert;  resisting  or  obstructing  an  enrolment  or  dmft;  impeding  enlist- 
Diente;  violating  orders  in  regard  to  selling  liijuor  to  soldiers  or  other 
•    military  orders  of  police  in  a  district  under  military  government; 
tttempt  without  success  to  aid  the  enemy  by  transporting  to  him  arti- 
t'les contraband  of  war;  conspiracy  by  two  or  more  to  violate  the  laws 
of  var  by  destroy ing  life  or  property  in  aid  of  the  enemy.     II,  144, 
April  mS;  III,  401,  5811,  649,  Anffn^t  and  Srj}frmh,,\  IHGS;  IV,  320, 
^Votw/iJer,  1863;  V,  36,  Sept^fmher,  ISOJ;  i/MKJtfnuarf/,  JS6i;  VI,  20, 
Jmori/.  JS6i;   VII,  413,  Jfarc/t,  1%%;  VIII,  529,  Jfm^^  IHG^;  IX, 
lto,202,  225,  481,  524,  535,  Matj  to  .hufuxf.  IHG^;  X,  567,  Xorrmlrr. 
^^;  XI,  473,  513,  Fef>njanj  and  JA//v•/^  7WJ;  XIII,  125,  Ihmnhrr, 
^^4;  675,  June,  1865;  XVli446,  Au(nt-^t.  ISOr,;  XXI,  101,  Ihomhrr, 
^Sf^o.  280,  Marcff,  1866,  etc. 

1W3.  Of  the  ordinarv  crimes  taken  co^fnizance  of  under  similar  cir- 
<?um8tances  by  these  tribunals,  the  most  fre(iuent  w(mh»  homicides,  and, 
*fter  these,  robbery,  aggravated  assjuilt  and  buttery,  larceny,  receiv- 
^^%  stolen  property,  rape,  arson,  hurglary,  riot,  breach  of  the  peace, 
attempt  to  bribe  public  officers,  (MubczzlcuKMit  and  misappropriation 
^'public  money  or  property,  di^frauding  or  attempting  to  (h^fraud  the 
■  United  States, *^&c.  VII,  ^is,  Marrh,  jso'i:  VIII,  194,  529,  Aj^n'J 
^^Jun€,  186j^;  XIV,  40,  Januanf.  J80o;  XV,  2S1,  JA///,  AV6V7; 
XVIII,  525,  Jammry,  1866;  XIX,  319,  390,  Jamianj,  1866;  XXI, 
%F^nary,  1866;   XXII,  116,  .l//yW,  ixm;    XXVII,  423,  Ihnm- 


'See  Britton  r.  Butler.  9  Blatch.,457;  Williams  r.  Mnhih.  Saw  Hk.,  2  W<km1h,  501; 
WoorlH  r.  Wilder,  43  N.  York,  1H4;  I^cv  /.  Sujrarinan,  VI  Ik'isk.,  ;r>4. 
'.St^  Horn  r.  Lockhart,  17  Wallace,  5s(>. 
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het\  1868;  522,  FeUunry,  1869;   XXIX,   157,  233,    Angn«t,   1869; 
XXX,  380,  638,  Mai/  and  September,  1870,  etc. 

1684.  Not  unf requently  the  crime,  as  charged  and  found,  was  a  com- 
bination of  the  two  species  of  offences  above  indicated.  As  in  the 
case  of  the  alleged  killing,  b}^  shooting  or  unwarrantably  harsh  treat- 
ment, of  officers  or  soldiers,  after  the}''  had  surrendered,  or  while  they 
were  held  in  confinement  as  prisoners  of  war;  of  which  offences  per- 
sons were  in  several  cases  during  the  war  of  the  Rebellion  convicted 
by  military  commissions  under  the  charge  of  ^'murder,  in  violation  of 
the  laws  of  war.'^ '  VII,  360,  March,  186^;  XVII,  455,  and  XIX,  221, 
October,  1865;  XX,  650,  Ifay,  1866, 

1685.  From  the  iurisdiction,  however,  of  military  commissions  under 
the  circumstances  above  indiciited,  are  properly  excepted  such  offences 
as  are  within  the  legal  cognizance  of  the  ordinarj'^  criminal  courts, 
when,  upon  the  establishing  of  military  government  or  of  the  fttatvs  of 
mailial  law,  such  courts  have  been,  by  express  designation  or  in  fact, 
left  in  full  operation  and  possession  of  their  usual  powers.  Thus, 
during  the  considerable  period  of  the  war  pending  which  the  District 
of  Columbia  was  practicall}'  placed  under  a  mild  form  of  martial  law 
(see  §  1643,  ante)  ordinaiy  criminal  offences  committed  therein  by 
civilians  or  military  persons,  of  which  there  was  not  expressly  vested 
by  statute  (as  by  the  act  of  Mch.  3, 1863,  c.  75,  s.  30)  a  jurisdiction  in 
military  courts  concurrent  with  that  of  the  civil  tribunals,  were  in  gen- 
eral allowed  to  be  taken  cognizance  of  by  the  latter,  the  same  being  at 
no  time  seriousl}^  interrupted  in  the  exercise  of  their  judicial  f  unction.^. 

1686.  So,  in  a  State  or  district  where  military  government  or  martial 
law  has  not  prevailed,  or  having  prevailed  for  a  time  has  ceased  to  be 
exercised,  and  the  regular  criminal  courts  are  open  and  in  op>eration, 
a  military  commission  cannot  be  empowered  to  assume  jurisdiction  of  a 
public  offence,  although  the  nation  be  still  involved  in  war.*  IX,  657, 
Septrmber,  18GJ^;  XU,'^22,Ju7ie,  1865;  Xiy,SH2,  April,  1865;  XVI, 
298,  Jtnu,  1865;  XXX,  34,  July ^1869.  Afortwri,  where,  at  the  date 
of  th(»  offence,  there  was,  properly,  no  state  of  war  in  which  the  nation 
was  involved  with  an  enemy.  Thus  held,  that  a  military  commission 
could  not  legally  be  convened  for  the  trial  of  Indians,  for  violations  of 
the  laws  of  war,  on  account  of  thefts,  robberies,  and  murders  committed 
b}'  them  upon  incursions  made  into  the  State  of  Texas  where  said 

»See  G.  C.  M.  ().  607,  War  Dej)!.,  1HH5;  do.,  153,  w/.,  1866.  Ampre  recent  illustration 
was  the  i)rincii)al  offence  of  the  Mo<loe  Indians  (tried  by  military  GommiflBion  in  July, 
1873),  which,  as  a  treacherous  killing  of  an  enemv  during  a  truce,  was  chai^ged  as 
"  murder  in  violation  of  the  laws  of  war."     ((i.  C.  IVI.  0. 32,  War  Dept,  1873.) 

'^8ee  the  leadinvr  case  of  Ex  [mrtf  Milligan,  4  Wallace,  1;  also  Milligan  v,  Hovev,  3 
Bis.'^t^ll,  13;  In  re  Murphy,  Woolworth,  143;  Devlin  i\  United  States,  12  Ct  Cla.,  ^71; 
12  Opins.  At.  Gen.,  128. 
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!  rxliaitA  (unlike  the  Modoca — nee  note  to  g  l<iSi,  antf)  were  mere  ruid- 
iTs,  wiih  whose  tribf.  tis  such,  the  Unit^-d  States  was  not  cngaB*d  in 
Kur,  and  whose  tTimwt,  therefore, were  not  committod^«pr«n(c'W/w.' 
XXXVI.  2il.  J,ii,mt,y,  187.',. 

1687.  Where  the  Slate  waa  not  under  iimrtiHl  law  or  military  gov- 
onitnfnt.  (he  lact  tiiat  the  offence  whs  comiiiittod  h_v  a  prisoner  <jf  war 
at  a  prison  eanip  (within  the  Stato)  for  the  conlinenieilt  of  prisoners  of 
war.  and  (guarded  hy  Fedenii  troopt<,  was  lirld  iiLsnHicient  to  give  a 
tuilitjiry  commiaHion  jurisdiction  of  the  case.  XV.  3uS,  June.  JS6o. 
But  /'VV  that  the  mere  fact  of  (he  api>ointing  by  the  Executive  of  a 
"provUional  g<)venior"  for  an  insurrectionary  State,  in  June,  1^65, 
prior  to  the  date  of  the  jiroclauintton  (of  April  2,  lSt>6)  declaring  the 
war  at  an  end  in  that  Static',  and  while  tho  t4>rrjtory  of  the  same  still 
remained  in  military'  occupation,  did  not  op«?rate  to  oust  military-  com- 
mimionif  of  juriMliotion  of  criminal  offcDces  eomii)itted  within  the 
State.'     XVI,  415,  JtU;,,  ItitiS. 

1686.  It  i»  u  further  restriction  upon  the  jurisdiction  of  the  uiilitar^- 

conimiiMion  that,  except  where  it  nwy  Ijo  invested  by  statute  with  a 

jurisdiction  fmrtirrrnt  with  thot  of  court*  martial  (as  by  sees.  .3n  and 

88  of  the  act  of  March  3.  I8*li<),  it»  authority  cannot  be  extended  to 

tlie  trial  of  offenceit  which  are,  specifically  or  in  general  tcrni^,  made 

<'ognizab]e  and  punishable  hy  courts  martial  by  the  Articles  of  War  or 

_■  other  statule.     In  repeated  instance(<  during  the  civil  war  the  proi-ecd- 

H||pgs  of  tuilitarr  commissions,  in  otses  in  which  the^e  tribunals  had 

^BBproperly  awumed  jurisdiction  of  offences  legally  triable  by  courts 

^Knrti^  only,  were  recommended  by  the  .ludge  Advocate  General  to 

Kb  disapproved.     I.  468.  4(*i.   D^o^niir,;  1H62;  VII,  440.  486.  Aj>r!l. 

^MBGU  IX,  23B,  Junr,  Jfi(H,-  XV.  8T3.  June,  ISGo;  XVI.  73.  Apr!!. 

■WM;  XIX,  68.  a-Uilx-r,  }H&i. 

1889.  As  to  i\i<^»\)w'w\t!tatutr/nj  jurisdiction  vi\th  which  the  raititaiy 
commisHion  has.  in  certain  cases.  l)een  invested,  the  acts  of  Congress 
by  which  this  has  been  <^vnferrcd  and  defined  have  already  ))een  cited. 
theac,  tlie  provisions  of  the  act  of  Manh  3,  1863,  by  which  a  juris- 
ition,  concurrent  with  that  of  the  court  martial,  is  given  tu  this  tri- 
inal  in  cases  of  *piefi,  is  the  only  one  now  in  forc^,  being  embodied 
Sec.  1343,  Rev.  St*. 

iiiri- 1>(  ihp  hoelility  which  vaty  pmperl)'  bring  iDtltans  "within  thn 
'  liif  nranteft,"  compve  13  Opin«.  At  Owi.,  471.    ThM  » ■letaotieH 
tK.liuia  wa*  not  an  "enemy"  in  th«  Knnr  iif  llioatl  oi  Miii.  i, 
su. ).  pniviilinK  [or  the  inalljiiic ^ood  of  damage  »tti>tmnr<l  hy 
iii-tion  lit  <'«r1ain  property  "hv  an  eneoiv",  wa»   licUl  by  the 
wii  -Miiirt  r.  riiit«<1  r<UlM,  IS  Wa]lac«.  M. 

.    'St  IHilini:  . .  State.  18  Ark.,  316.     Aud  coinpan;  13  Opliw.  At.  lion.,  6I>-«;  Cole- 
r.  Jtautmet,  7  UUo,  S1*1. 
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1690.  Under  the  latest  of  these  acts,  the  *' Reconstruction"  Act  of 
March  3,  1807,  in  sec.  3  of  which  the  commanders  of  the  military  dis- 
tricts constituted  thereby  were  empowered,  in  their  discretion,  ^'to 
organize  military  commissions,"  in  lieu  of  the  "local  civil  tribunals," 
for  the  trial  and  punishment  of  "  all  disturbers  of  the  public  peace 
and  criminals,"^ — it  was  hdd  by  the  Judge-Advocate  General  2^ 
follows: 

(n)  That  the  military  conunissions  convened  under  the  act  would 
properly  be  governed,  as  to  their  form  of  procedure,  by  the  rules  and 
forms  governing  military  commissions  under  the  laws  of  war  (see  g 
1678,  ante)^  while,  as  to  their  jurisdiction  and  power  of  punishment, 
they  would  in  general  properly  be  regulated  by  the  local  statutes 
governing  the  courts  for  which  they  were  substitutes.  XXIX,  406, 
Ni>ccmhin\  1869. 

(b)  That,  being  substitutes  for  the  State  criminal  courts,  they  were 
authorized  to  take  cognizance  of  offences  committed  (but  not  brought 
to  trial)  before  the  date  of  the  act,  equally  with  those  committed  aftrr 
such  date.     XXV,  424,  March,  1868;  XXVI,  234,  Novembtrr,  1867. 

{c)  That  cases  of  soldiers  offending  against  the  criminal  law,  whose 
offences  were  not  within  the  jurisdiction  of  a  court  mai*tial,  might 
legally  be  brought  to  trial  before  military  conunissions  convened  under 
the  act.     XXVI,  487,  March,  1868. 

{(J)  That  commissions  ordered  under  this  act,  being  in  lieu  of  the 
State  tribunals,  could  not  assume  to  take  cognizance  of  a  case  within 
the  jurisdiction  of  a  court  of  the  United  States  in  operation  in  the  dis- 
trict.    XXVIII,  612,  May,  1869. 

(<)  That  sentences  duly  adjudged  by  commissions  convened  under 
this  statute,  and  which  had  been  duly  and  finally  approved  by  the  com- 
petent authorit}'  (see  sec.  4  of  the  statute)  might  legally  be  executed 
prior  to  the  passage  of  the  act  admitting  to  representation  in  Con- 
gress the  State  in  which  the  offence  was  committed;  but  that  such  sen- 
tences, not  carried  into  effect  (or  of  which  the  execution  had  not  been 
entered  upon)  at  that  date,  could  not  thereafter  legally  be  enforced.' 
And //</^/ generally,  that  all  proceedings  of  military  commissions  which 
renuxinod  ponding  or  incomplete  at  such  date  became  thereupon  ter- 
minated. XXVII,  8iS  yo,  93,  July,  1868;  XXVIII,  51,  Auffust,  1868; 
XXIX,  620,  Jiinunry,  1870;  XXX,  181,  March,  1870. 

1691.  The  jurisdiction  of  a  military''  commission  convened  under  the 

'  The  I'onHtitiitionality  of  this  act  and  the  legality  of  the  institution  under  it  of 
niilitarv  o(nuiiiiw<ioiis  were  aflirnie<l  bv  At.  Gen.  Hoar  in  13  Opins.,  59-67. 

H'omjiare  Tiiited  States  r.  Tynen/ll  Wallace,  88,  where  it  is  held  that,  "there 
can  Ix^  no  lejral  conviction,  nor  any  valid  jucignient  pronounced  upon  oonviction, 
unless  the  law  creating:  the  offence  l>e  at  the  time  in  existence.*'  And  to  a  similar 
effect,  see  United  States  v.  Finlay,  1  Ab.,  U.  S.  R.,  364. 
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w  of  war  maj  be  exercised  up  to  the  dato  of  a  peace  agreed  upon 

tween  the  hostile  parties*  or  the  dei*laration  by  the  competent  author- 

y  of  the  termination  of  the  war  .statu^</     XX,  484,  2[aivh^  1866, 

169S.  A  military'  conmiission,  convened  for  the  trial  of  offences  under 

^bi^  law  of  war,  has)  no  jurisdiction  of  civil  suits  or  proceedings,  either 

upon  contract  or  brought  to  recover  damages  on  account  of 

vate  transactions  or  personal  injuries.*     Ill,  IJ^K  July^  1H6S;  V,  80, 

O<.'iober,  1863;  IX,  205,  May.  186i;  XI,  657,  Aj^rlh  1866. 

MUITABT  COMMISSION— SEFTEHCE. 

X493.  Kxcept  in  a  case  of  a  spy  whose  sentence  must  l)e  death  (Sec. 
X3ti:3,  Rev.  Sts.),  the  discretion  of  the  military  conmiission   in  the 
iixipx)sition  of  sentence  is  not  in  terms  restricted  or  defined  by  the 
existing  law.     VII,  62,  January^  186^'     The  sentence,  however,  should 
a'ward  a  criminal  punishment:  a  judgment  of  debt  or  damages,  on  con- 
vietion  of  a  criminal  offence,  would  l)e  irn»gular  and  properly  disap- 
proved.    Ill,  190,  Julyy  186J.      Where  a  military  commission  was 
acting  under  the  reconstruction  laws,  pmctically  as  a  substitute  for  a 
State  criminal  court,  /iM  that  it  should,  in  general,  in  determining 
^he  proper  measure  of  punishment  to  Ix^  inflicttnl,  take  into  considera- 
tion the  State  statute  law,  if  any,  prescribing  the  penalty  or  {x^nalties 
tor  the  offence.*    XXIX,  406,  Smrffihcr,  1869. 

1894.  A  military  commission  In'fon^  which  an  enlisted  man  has  })een 
legally  tried  and  convicted  is  empowered  to  include  in  his  sentence  the 
punishment  of  dishonorable  discharge.  Trials  indeed  of  soldiers  by 
military  commission  have  not  l)een  frequent,  and  senten(H?s  adjudged 
^y  them  of  dishonorable  dis<*harge  have  l>oon  still  more  rare.  41,  18, 
^ay,  1890;  W,  96,  Ftfyruary.  1892;  60,  ltJ4,  244,  June.  1893. 

MILITAEY  OFFENCE. 

1696.  Military  offences  proixir  are  simply  violations  of  the  laws, 
orders,  or  rules  of  discipline  governing  the  military  state.  Such 
ottences  are  neither  "felonies"*  nor  'Mnisdenieanors"  in  the  legjil  sense 

^8ee  14  Opins.  At.  Gen.,  250,  when'  this  principle  is  applii*<l  to  an  In<lian  war. 
Seeal8o5id.,  58. 
*?5ee8tate  v.  Stillman,  7  Cohlw.,  341 ;  (i.  ( ).  1,  Dept.  of  the  MiKMouri,  XHVl.     As  to  the 
'^'■'UwTudiction  of  special  courts  an<l  coniinissions  institiitinl  <iiirin^'  tlie  civil  war,  see 
'^^^to  { 1577,  ante. 

Except  where  the  death  sentence  was  i)ronounce<l,  the  punishment  a<ljii(ljre<l  l>y 
oulitary  comniiwionf*  during  the  war  of  ttie  n*lK*llion  was,  in  the  jrreat  maj<»rity  of 
'**'•  to  iinprigonment  for  a  certain  term  <)r  "till  the  end  of  the  war."  Fines  were 
'^*'^inie8  imposed  and  a  sending  l)eyon<l  the  lines  of  the  V .  S.  font's  was  not  infre- 
^^^^'  A  confiscation  of  projierty  was  also  <H'casionally  a<lju<lir»Ml.  In  many 
^?*oce8,  in  lieu  of  any  punishment,  it  was  (lirect<.Ml  or  recommeinled  l>y  the  com- 
Jjwonthat  the  accused  be  retjuired  to  take  an  oath  of  allej;ian<e.  or  ^ive  a  parole, 

**  in  some  cases  also  to  give  a  lx>n<l  fur  future  loyal  l>ehavior. 
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of  ihimtt  term^j  nor  can  an  officer  or  .^dier.  convicted  of  an  offence  of 
tbi^  claMH^  properly  te  j^ubjected  to  any  of  the  consequence^  attaching 
to  a  felony.  LIII,  14,  Hept^fJher^  1SS6;  27, 71,  September.  ISSS,  Tha- 
fuJ/l  that  a  soldier  convicted  by  a  coort  martial,  assembled  within  the 
State  of  KanMa;4,  of  the  offence  of  swearing  falsely  as  a  witness  before  a 
previous  military  court,  could  not  be  subjected  to  any  disability  attach- 
ing to  a  conviction  of  perjury  as  a  felony  by  the  laws  of  that  State;  hi> 
offence,  as  found,  not  being  a  civil  crime  but  simply  ^•conduct  to  the 
prejudice  of  good  order  and  mUitary  discipline."*  XXXVIIl,  219, 
Au/juHt^  lH7(j, 

MILITARY  PBISOH.' 

1696.  The  proceeds  of  sales  of  articles  manufactured  by  the  pris- 
oners at  the  military  prison  are  clearly  public  funds,  and,  in  the 
absence  of  any  statutorj'  provision  in  regard  to  their  disposition — Sec. 
1351,  Kev.  Sts.,  only  requiring  that  they  shall  be  "accounted  for"*  as 
received  by  the  commandant — cannot  legally  be  expended  in  repair- 
ing or  improving  the  prison  building,  or  otherwise,  without  authority 
of  CongresH.     XLII,  24,  October,  1878. 

1697.  Ildd  that,  under  the  general  authority  vested  in  the  Secretary 
of  War  by  Sec.  1351,  Rev.  Sts.,  to  direct  as  to  the  disposition  of  the 
artich^M  manufactured  by  the  convicts  at  the  military  prison  at  Leav- 
enworth, and  in  the  absence  of  anything  in  Sec.  3716,  Rev.  Sts.,  or 
<»ls(»wh(M-(»  in  the  statute  law  relating  to  contracts,  precluding  such 
iu*tion,  the  Secretary  was  empowered  to  order  that  the  shoes  made 
by  i\\{\  prisoners  should  })e  turned  over  to  the  Quartermaster  Depart- 
ment for  issue  to  the  amiy.     XLI,  427,  October^  1878. 

1698.  Ilrld  thjit  the  provisions  of  Sees.  1845  and  1346,  Rev.  Sts.,  in 
n^spect  to  th<»  organizing,  Ac,  by  the  Secretary  of  War,  of  the  board  of 
gov<u*nin<»nt  of  the  military  prison,  did  not  simply  vest  a  discretion  in  the 
Secretary  to  do  or  not  to  do,  in  whole  or  in  part,  as  therein  prescribed, 
hut,  imposing  as  th(\v  did  a  public  duty,  should  be  construed  as  man- 
dutoi  y  upon  him,  and  thus  as  properly  requiring  him  to  maintain  such 
bortnl  with  the  members,  ])oth  military  and  civil,  as  specified  in  the 
former  seetion,  and  with  it  to  visit  the  prison  as  directed  in  Sec.  1346. 

XLI,   <U*K    Si Jtf('inhrt\    1879, 

*T!h«  \vr\\\  "cniivictiMl  of  a  felony, '*  employed  in  Sec.  1118,  Rev.  Sts.,  as  amended 
by  \\\v  act  <»f  Vv\k  27,  1S77,  forbidding  the  enliptment  of  persons  **convicted  of  a 
felony,"  n-firn  ch'arly  to  a  conviction  by  a  criminal  court  oi  the  United  States,  or  of 
a  State  or  Territory  (or  (»f  the  District  of  Columbia)  of  an  offence  made  a  felony  by 
the  lawH  <»f  the  name,  or  by  the  common  law  a.s  rtH'ognized  therein. 

''  The  military  prison  heiV  n'ferre<l  to  was  the  military  priscm  at  Fort  Leavenworth, 
KauH.  The  Sundry  Civil  Act  of  March  2,  1H95,  provided  for  its  transfer  from  the 
i>epartment  of  War  to  the  l)ej>artment  of  Justice,  the  prison  to  be  thereafter  known 
at*  the  CuitiHl  States  Penitentiary,  and  the  transfer  was  duly  effected. 
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MILITAEY  EESEEYATION.' 

1699.  A  military  rcHervatioii,  lioing  simply  territory  of  the  United 
H»t:iites  withdrawn  from  sale,  pre-emption,  «&e.,*  the  mere  fact  of  the 

*  The  Constitution  ( Art.  I V,  »Sh'.  3,  par.  2 )  has  vt'**te<l  in  C'onjfre«<  the  exclusive  |»ower 

-*  f  >  (lifipo8e  of  and  make  all  nwKifuI  nileHaiul  ivjrulati<niH  ri»t*i)et*tinjr  the //rW/on/'* 

^  l^eld  in  U.  S.  r.  iiratiot,  14  Peten*,  51^7,  to  mean  *'lan<lH*' )  '*or  other  i)ri>|K»rty  l)elong- 

§  11^  to  tlie  Tniteil  States."    AHanrnKMiuenee  {)i*rha|>u  of  the  indetiiiitenen**  of  thin^i^rant 

<^  gi.'C'  7  Opins.  At.  Gen.  574)  no  general  ena<*tment  i>rovi(Unjf  for  the  nettinjr  aimrt  of 

\i^n<\  for  military  re»er\'ations  haw  ever  l)een  ma<le  hy  C'onj:ret*H.     In  a  few  trasee, 

in<1t^e<l,  a  spei'ial  authority  to  emtahlish  a  military  n^st^rve  has  lx*en  eonferreti  ui>on 

r  l^e  lYeeident  hy  statute,  but  the  «^»at  majority  of  the  military  ret»er\-ationH  hereto- 

f«  »re  locate<i  or  now  existiu);  liavelKHMi  ma<le  hy  the  rre»<i<lent  without  any  nuch  npe- 

oitic"  authority  whatever.     Rut  though  no  general  authority  haa  Ikvu  dirin^'tlv  given 

l>y  I'ongretw  lor  the  resemn^  of  landH  for  military  |»urjHw»s,  an  authority  for  tlie  pur- 

1*4  >H«  h£s  heen  deemed  to  exint,  aii<l  thin  authority  in  found  in  the  xnunjeoi  the  lOxeou- 

tive  department  of  tlie  (iovenimcnt,  an  indirectly  fonicthnifd  hy  C'<mgrew  in  n»i)eated 

ffcre^-emption  aets,  aets  relating  to  the  survey  of  the  juiblie  domain,  appro] )riat ion 

i44*tif,  &o.,  in  which  lands  restTved  f<»r  military  jmrjHJSi'S  hy  the  I*ret»ident  have  Ijeen 

ill  jzeneral  terms  exeeptetl  from  sale,  exempttMl  from  entrv,  &e.,  or  speeial  provision 

lijis  Vieen  made  for  the  cost  of  improvements  to  1k'  erertinf  uikju  the  same.     In  Grisar 

r.  MoDf>nald,  6  Wallact»,  1^81,  the  V.  S.  Sui)nMiie  Court,  bv  Field  J.,  oljserves: — 

*"  From  an  early  perioti  in  the  history  of  the  <iov«  rument,  it  has  l>een  the  practice  of 

the  President  to  ordi»r,  from  time  to  time,  as  the  exigeneies  of  the  puhlio  servit^e 

rec juireri,  jjarcels  of  land  Ijelonging  t<i  the  CuitiHl  States  to  Ih»  rest»rvt»d  from  sale  and 

^l  apart  for  jnihlic  uses.     Tlie  authority  of  the  President  in  this  n»siK?<.*t  is  nn'ognized 

in  numerous  acts  of  C^mgress.'*    The  court  then  cites  several  statutc^s  as  containing 

Ibis  recognition,  including  the  i)nM»mpti(»n  acts  of  May  2^),  18.'Jc),  and  S<'pt.  4,  1841, 

and  adds:  **The  action  of  the  Presi<lent  in  the  makin/the  (military)  n^servations** 

(the  title  to  which  was  at  issue  in  the  partictilar  case)  ** was  in<lin»c*tlv  approve<l  by 

the  legislation  of  Congress  in  appropriating  moneys  for  the  amstniction  of  forti6ca- 

tioRF  and  other  public  works  uinm  them.*'     An<l  'sc»e  12  Opins.  At.  (ien.,  381 ;  14  ///., 

\^2:  17  id.,  258;  Wilcox  r.  Jackson,  13  Peters,  512;  V,  S.  r.  Hare,  4  Sawver,  658; 

also  r.S.  V.  R.  R.  Bridge  Co.,  «  McU>an,  517;  1  Ijuul  Dec.  ( Int.  Dept. ),  3(),  702;  6  id., 

1H.H17:  13  id.,  426,  tJ07,  628;  8  Fe<l.  R<»p.,  883;  12  id.,  449;  92  U.  S.,  733;  101  id.,  768; 

•'>Wall.,«81. 

h  is  moreover  to  be  noted  tlwt  the  ]>rovision  of  the  act  n{  1841,  referrcnl  to  bv  the 
fupreme  Court,  hasl)eenincori>oratiMl  as  a  general  enactment  in  the  Revist»<l  Statutes, 
1^  the  Chapter  (Ch.  4  of  Title  XXX 1 1 )  on  pre-emptions;  Sec.  2258  expressly  excei)t- 
J^frr)inthe  lands  of  the  United  States  ''subject  to  the  rights  of  jjre-emption  — 
'l*n(iti  inclndtnl  in  anv  rfSfntttinu  by  any  trwity,  law,  or  proclainati<»n  of  tin?  Pn'si- 
'>^nt  for  anv  purpose.''  And  see  si»c.  2393,  speciliciilly  excepting  military  reserva- 
tiongfroni  the  operation  of  the  laws  auth<»ri/.ing  the  establishing  of  t<)wn-sites. 

The ''proclamation*'  of  the  Pre.'^idtMit  reserving  lands  fur  military  pur}>oses  is  usu- 

*"y  in  the  form  of  a  militar>' general  order,  i.^^snecl  by  the  Secretary  of  War,  whose 

J*"^  in  this,  as  in  other  administrative  pmceedings  pertaining  to  the  military  adminis- 

ifation,  is  in  legal  crontem  plat  ion  the  act  of  the  l*residcnt  whom  he  repn»sents.     S'e 

y^,  pfot.     But  no  head  of  a  <lepartnicnt  or  executive  olHcial  inferior  t<»  the  Pn»si- 

'wnti-an,  of  his  own  authority,  make  a  rer^crvation  of  public  lands.     The  i>ower  is 

^^1  only  in  Congress  and  the  Pn'sident.     Tnited  States  r.  I  lare,  4  Sawyer,  <>53,  <M)9. 

.  »n  this  connection  niav  Ih' noted  the  rnlini:  of  .\tty.  (icn.  P»ates  (10  Opins.,  359) 

!^^PP<Jsition  to  that  of  Justice*  MclA'an  of  the  Supreme  Court  (in  Tnit^Ml  States  r. 

^}^  Kailroad  Bridge  Co.,  6  Mcl^'an,  517) ,  but  api»arentlv  concurred  in  bv  .Vttv.  (ien. 

^miams  (14  Opins..  246),  to  the  effect  that  where  a  tnict  of  land  of' the  *rnitt»<l 

^^es  has  om-e  been  legally  reserved  for  military  j)urpo.»^'s,  the  Pn'si«lent  is  not 

^njpowered,  in  the  absence  of  authority  from  Congress,  to  rdiinininh  surh  rcK-rvation 

ywl  restore  the  land  reserve<l  to  the  general  IkmTv  of  the  i>ublir  lan«l<.     See,  also, 

^Und.Dec.  (Int.  Dept),  603,  WMi;  5  id.,  ()32;  6  id.,  \SK 

^7()piiiB.  At.  Gen.,  574-5;  also  14  id.,  557.  That  it  is  "n<»t  oikmi  to  the  courts 
j!^  4  question  of  jurisdiction  to  inquire  what  mav  1k'  the  actual  n>cs  to  which  anv  jior- 
uon  of  the  reserve  is  temporarily  put,"  see  Benson  >:  U.  S. ,  140  V.  S. ,  331 . 
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establishing  of  such  a  reservation  cannot  affect  the  power  of  the  State 
or  Territorial  authorities  (according  as  it  may  be  located  in  a  State  or 
Territory)  to  serve  civil  or  criminal  process  therein,  or  to  attach  or 
lev}'  upon  personal  property/  except  in  so  far  of  course  as  such  serv- 
ice may  be  specially-  precluded  or  restricted,  by  law,  as  to  military 
persons  in  general.'  Where  indeed  there  has  been  a  cession  of  exclu- 
sive jurisdiction  over  the  land  by  the  State  to  the  United  States,  the 
question  whether  the  State  authorities  may  still  serve  process  within 
the  reservation  on  aceount  of  liabilities  incurred  or  crimes  committed 
outside  of  its  limits,  will  depend  upon  the  terms  of  the  cession. 
XXXIX,  541,  May,  1878. 

1700.  Held  that  an  act  of  Congress  granting  a  railroad  company  a 
right  of  way  through  "the  public  lands"  of  the  United  States,  did  not 
authorize  it  to  enter  and  construct  a  track  upon  the  soil  of  a  military 
reservation,  the  same  being  no  part  of  the  "public  lands";'  and  that 
such  entry  was  therefore  a  trespass.  XXXIX,  146,  August,  1877. 
Similarly  held  where  the  acts  gmnted  rights  of  way  through  the 
Indian  Territory'  and  Indian  reservations,  lands  and  allotments.  Cards 
6840,  Septeinher,  1899;  7572,  Fehniary,  1900. 

1701.  Land  which  has  been  set  apart  as  a  portion  of  an  Indian  reser- 
vation under  a  treaty  can  not  be  occupied  as  a  military  reserve;*  nor 
can  even  a  military  post  be  maintained  thereon,  in  derogation  of  the 
terms  of  the  treaty  or  against  the  consent  of  the  Interior  Department 

XXXVIII,  179,  July,  1876. 

1702.  Held  that  the  act  of  March  3,  1875,  c.  151,  ''to  protect  orna- 
mental and  other  trees  on  government  reservations  and  on  lands  pur- 
chased by  the  United  States,"  &c.,  which  makes  penal  the  unlawful 
cutting  or  injuring  of  such  trees,  was  clearly  not  intended  to,  and  did 
not,  preclude  the  reasonable  cutting  of  wood  on  military  reservations, 
under  the  direction  of  the  proper  officer,  for  the  supplying  of  the  nec- 
essary* fuel  for  the  garrisons  stationed  thereon;  the  authority  to  estab- 
lish a  reservation,  where  in  fact  lawfully  existing,  being  deemed  to 
include  an  authority  to  efficiently  maintain  the  same  when  established. 

XXXIX,  s,  May.  1876. 


'See  opinion  of  Judge- Advocate  General  published  in  G. 0. 30,  Hdqre. of  Armv, 
1878;  al^?o  §  673,  twU. 

2  As  by  Sec.  1237,  Rev.  Sts.,  exempting  enlisted  men  from  arrest  for  certain  debte; 
or  by  the  operation  of  the  provisions  of  the  59th  Article  of  War  as  to  the  form  to  be 
obsen-ed  in  making  criminal  arrests  of  military  persons.    And  see  §§  739  and  740,  ante. 

» Wilcox  r.  Jackson,  13  Peters,  499,  513;  5  Opms.  At.  Gen.  578;  6  id.,  670;  7  id,,  574. 

*By  Art.  VI,  par.  2,  of  the  Constitution  '*all  treaties  made  .  .  .  onder  the 
authority  of  the  United  States"  are  declared  to  be  '*the  supreme  law  of  the  land;" 
and  Indfan  reservations  **  have  generally  been  made  thn>ugh  the  exercise  of  the  treaty- 
making  power,  and  in  fulfilhnent  of  treaty  oblijjations.'*  14  Opins.  At.  Gen.,  Vi2. 
That  lan<l  cannot  Ije  reserved  or  occupied  for  military  purposes  to  the  prejudice  of  a 
title  previously  vested  in  an  individual  or  a  corporation,  see,  further,  9  \d.,  339;  13 
id.,  469. 
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1T03.  //./'/  that  thp  Hght  lo  the  "  free  and  open  exploration  and  pur- 
fhsM.-"  of  iniiiei-Hl  lands,  mcordi-d  to  citizcn.s  &i:,  by  Soc.  231i*.  R4>v, 
Si».,  could  not  aiithorizE!  an  entry  for  the  purpose  of  proepecting 
for  niinc'  upon  li  inilitiirv  rc-iervatidn  onc«^  (iuly  defined  and  established 
by  the  I'reaident:  the  mineral  lands  intended  by  the  statute  being 
elmriy  imeh  tis  ai'e  ineludcd  within  the  "public  lands"  of  the  Ignited 
Stated.'     XXXVIIl.  5Stt!,  J/"av, /^77. 

1704.  Where  eertain  persons  had  entered  unlawf  nlly  upon  a  militari- 
reserviition  and  bad  proeeoded  to  cultivate  the.  -soil  of  the  same  for 
tb«ir  personal  benefit  and  to  lead  off  water,  needed  for  the  use  of  the 
garTiM>n,  in  order  lo  irrigate  the  ground  so  cultivated, — advisei/  that 
the  commandant !»  instructed  to  give  such  persons  reasonable  notice 
lo  quit  with  their  property,  and  if  they  did  not  comply,  to  ii-niove 
them  by  military  force  beyond  the  limifc*  of  the  reservation.'  XLII, 
i»6,  A/tH.  1S79. 

1706.  In  the  absence  of  any  .'Statute  directly  or  by  necessary  impU- 
calion  extending  the  powers  of  the  1(k»I  jifovernment  of  the  District  of 
Columbia  o\'er  the  military  resfr\-ation  and  post  at  the  arsenal  in 
Waabington,  /i^M,  that  the  health  officer  appointed  by  the  Commis- 
(■ioners  {constituting  such  goverimient)  would  not  be  emjxjwered  of 
his  own  authority  and  without  the  consent  of  the  military  commander. 
to  CDt«.'r  upon  such  reser\'ation,  and  remove  or  al)ate  a  nuisance  deemed 
by  btm  to  exist  thereon.  The  effect  of  the  legislation  in  regard  to  the 
government  of  the  District  is  to  except  therefrom  the  public  buildings 
ood  grounds  of  the  United  Stales,  which  arc  left  to  the  ohp-ge  of 
certain  ttpecitied  otficials.  Even  farther  removed  from  such  govern- 
ment in  the  resi'rvntion  at  the  ars«-nal,  the  same  being  a  military  post 
eotnmanded  by  the  President  tbi-ough  a  military  tiubordinate,  and  gov- 
emtyJ  by  military  orders  anil  regnhitionw.     XLII,  '27*\  Muff.  liiTO. 

1706.  The  President's  power  in  the  matter  of  military  reservations 
\-  limited  lo  tlM^  setting  aimrt  and  diH'laring  of  the  reservation;  and. 
for  the  purpose  of  adding  to.  and  mo<lifyiug  the  Iwundarics  of.  the 
original  rww^n'ed  tnu-t.  a  reitervation  may  be  re-declared  by  the  Kxecu- 
tire.  88.  132,  Ffhruary,  ISSH);  W,  IdS,  Oi-f'Acr,  J^J.  Hut  the  Presi- 
dent <4unot  uw-rp»erve  duly  reserved  lands,  either  by  revoking  the 
order  of  reser^'ation  or  otherwise.     60,  lOS,  mijmt. 

1707.  .\fter  lands  have  once  been  reserved  for  military'  purposes, 
the  Pnitidenl,  in  the  absence  of  authority  from  (Congress,  is  not 
empowered  to  withdraw  or  restore  them.  By  the  authority  indeed  of 
the  art  of  July  5.  18K4.  he  tuiiv  almndon  a  useless  militjtry  res<>rvittion 


*  Km  M)UM»ritiM  ritn)  ii 
'  Am  1()  tlie  wiLhoritv  to  nm: 
At  ticn..  S88;  V  M..  [06.  470; 


DotcK.  f  ITMI.  'lutr. 

Ir^inuw-ra  from  mlliUr7  n 
O.  'i.  lldqn.  of  Army,  1S( 
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and  turn  the  lands  over  to  the  Interior  Department  for  dispositic 
and  sale.  I^ut  he  cannot  re-re?>er\'e  lands  once  thus  turned  over,  the 
l>eing  no  longer  a  part  of  the  public  domain  but  lands  in  regard  I 
which  Congress  has  expressed  a  different  will.  Nor  can  he  i-e-jen 
public  lands  for  use  of  a  sovereignty  other  than  the  United  States?— a 
for  the  use  of  a  State.     48,  H>,  Jnne^  1801;  Card  1839,  Noi^embtr,  lS9o 

1708.  Where  it  was  projwsed  to  turn  over  to  the  Interior  Depart 
ment,  under  the  act  of  July  5, 1884,  a  military  reservation  as  -*iiseles; 
for  military  purposes/'  but  subject  to  the  provisions  of  a  contnici 
permitting  a  contractor  to  take  therefrom  2,0<X)  cords  of  wood,  ton 
military  post,  adrtHtd  that  the  transfer  be  deferred  until  the  contnun 
was  pi»rformed,  the  reservation  not  being  ^^usele^-is  for  military  pur 
poses''  during  the  existence  of  the  contract,  and  furthermore  isuel 
contnu't  might  interfere  with  the  sale  of  the  land  by  the  Interioi 
Dei)artment.     Card  54,  Jnly^  ISOJ^. 

1709.  I^md  once  duly  reserved  for  a  public  purpose  becomes  sepa 
rated  from  the  mass  of  public  lands.  So  A^^^^that  a  proc*lamation  ol 
the  President,  issued  under  an  act  of  Congress,  opening  to  settlemenl 
lands  in  Oklahoma  Territory,  could  not  embrace  or  affect  land  pr& 
viously  duly  reserved  as  a  military  timber  resen-ation  for  the  use  ol 
the  iH>st  of  Fort  Reno.     31,  327,  AprU,  1889. 

1710.  The  ix)wer  of  the  President,  under  the  provision  of  the  act  iri 
March  8,  18SK^,  to  •"•  withhold  from  sale,  and  to  grant  for  public  use  U 
nuinici{)al  corix)rations  in  which  the  same  is  situated,  all  or  any  por 
tion  of  any  abandoneil  military  reservation  not  exceeding  twenty  acre 
in  one  phice,"  extends  only  to  such  almndoned  military  i*esen'ationsoi 
|>arts  of  abandoned  military  reservations  as  have  l>een  turned  overbj 
the  S4»cretary  of  War  to  the  Secretary  of  the  Interior  under  the  actoi 
.Inly  r>,  l.W.     58.  471,  Aj^nl,  1803. 

1711.  The  ownership  and  jurisdiction  of  the  soil  l)etween  highanJ 
low  water  mark  on  navigable  waters  within  or  bordering  upon  a  Statt 
are  vested  in  the  State,  not  in  the  United  States.  Tide-lands  belonj 
to  the  State  only;  the  United  States  has  no  interest  in  the  soil  belo« 
lilgli  water  mark  other  than  such  as  may  have  been  ceded  by  theStateJ 
Xl-Vll,  .V.m;,  I^hruanj^  ISSO;  15,  452,  Jfin/i,  1887.  So,  where  I 
Miililary  reservation,  within  a  State,  fronteil  upon  navigable  waterac^ 
(he  Cniled  States,  at  the  mouth  of  the  Columbia  River,  A<'/r/thatth 
military  authorities  could  not,  by  the  removal  of  tishing  netsorfis 
Imp**  placed  Inflow  high  water  mark,  or  otherwise,  legally  prevent < 
Interfere  with  the  exercise  of  the  right  of  fishery  as  to  scale  or  shell  fc 


•  r..ll»inl''«  l-ei-siH-y  '.  Ihuraii,  .'5  Iluwanl,  212;  iiootltitle  r.  Kibbe,  9  t</.,  477; 
llm-U-.  l"i  h/..  ".*.'»;  «>  Opiiis.  At.  (ien.,  172.     But  «?e  N.\vi«atiox. 
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on  tbp  tidi'-lnntU:  such  right  heiii^  ruinmoii  to  nil  ■-iti7.i'[is  except  in  so 
far  ibi  it  iiay  lie  nbridgwl  by  tbe  Stuti>.'     LIl.  V.i7.  Miirvh,  lag?. 

17IS.  In  the  also  of  a  Territory,  howpver,  the  sovereign  rijfht  to  the 
whole  soil  it*  exfhisively  in  the  United  States.  Thus  the  reservatioa 
of  Hn  inland  in  the  tide-waters  of  a  Territory  includes  not  only  iXn  soil 
down  to  high-watermark  but  alMLt tide-lands al«o.  XLVII,  5iMJ,  ivA- 
nmry,  /aW.  But  in  a  Territory,  in  the  al»sence  of  special  regulation 
of  the  subject  by  Congress,  no  executive  authority  can  lawfully  i"estriet 
the  iHtninu>n-lnw  right  of  piscary  of  the  inhabitants  {including  the  tak- 
ing of  bhell&^h)  in  the  tide-waters  of  the  Territnr;-.  So.  the  com- 
mander of  II  rcser\'ed  military  post,  fronting  upon  na^Hgable  water  of 
a  Territorj'.  is  not  e«nx>wered  to  remove  from  such  tide-waters  the 
M>ine!i  or  traps  of  fishermen;  though,  if  the  public  interests  re()uirc  it» 
be  may  forbid  or  restrict  the  use  of  the  short;  above  high-water  mark 
for  the  hanling  of  seines  or  landing  of  tish.     XB,  4og,  Mnrcfi,  JSS7. 

1713.  Squatters  and  other  trespassers  and  intruders  may  and  should 
be  expelled,  by  military  force  if  necessarj-,  fi-om  a  militani'  roserva- 
tion.'  XLIX,  20H.  July.  1SS5:  L,  ai4.  May,  1SS6.  But  such  persona 
when  they  have  lieen  suffered  to  own  and  (x-cupy  buildings  on  a  reser- 
ratinn  should  lie  allowed  reotoiiable  time  to  remove  thcni.  If  not 
removed  after  due  notice  tlie  same  should  be  removed  by  the  military. 
Material  abandoned  un  a  reser^-ation  by  a  trespasser,  on  vacating,  may 
biwfully  be  utilized  by  the  commander  for  completing  roads,  walks,  Jtc. 
L,  273.  378.  May  and  Jmu.  18f<6.  Stiuatters  on  I'.  S.  reservations 
(Umbered)  may  also  t>e  fon-ed  therefrom  by  criminal  proceedings  had 
ander  Sec.  5;i8S.  Hev.  Sts.,  or  ejected  by  civil  action,     (.lai-d  138,  Sep- 

1714.  Where  s«iuatters  have  made  any  considerable  improvements 
upon  a  reserxation.  and  their  value  has  Ixwn  duly  estimated — as  by  a 
boutl  cinnstituted  by  the  deiwrtnient  commander  and  presenting  in 
itH  report  all  the  evidence  on  the  subject.— an  award  by  the  Seeretary 
of  War,  acr(uieiice<l  in  by  the  ehiimant,  may  bo  sued  upon  in  the  Court 
of  (.lainiK,  which  (in  tlie  altsence  of  evidence  of  fraud  or  mistake)  will 
accept  such  award  as  conelusive.'     17,  2(15,  Junf,  ISS7. 

1716.  The  cutting  of  linitter  on  a  military  reservation  is  an  offeDce 
a^nitt  the  I'nited  States,  made  punishable  by  Si'c,  63S8.  Rev.  Stjt. 
(aiticiid«t  by  the  act  of  June  4, 18SH).  and  by  the  ai-t  of  March  3.  l,S7fl, 
c.  151.     So.  grass  cut  on  a  reservation  and  removed  as  huy  would  lie 

'  W««hliam.  E«Hi-m.'iit«  anil  ServJtiut**,  JIO;  Martin  r.  ^'ad.lell,  16  Hetem,  387; 
Hnhh  r.MarrlBiKl.  IH  tlnward.Tl:  MrCrcwlv  c.  Virvinio,  tM  l'.S..:t»l:  Lay  <'.  KinK, 
!l  Day,  73;  Aniolil  r.  Mumly,  I  HaIf-i..  1;  Pkrkcr  i:  iuUvr.  &i;.  Co..  SO  Maine,  3^; 
^laoftcai  r.  UbbcT.  37  iri.,  fJ2:  Wcrfon  r,  Siuu[)K(ju,  8  Cuitti..  347. 

>Kc*ri.  O.  as  Id  law. 

■JJaddiiz  r.  V.  8.,  20(1.  CI*.,  IIU,  IW. 
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personal  property  of  which  the  asportation  would  be  larceny  and 
the  act  of  March  3,  1875,  c.  144.  And  persons  coming  upon  a  militaj 
reservation  for  the  purpose  of  cutting  wood  or  gra^s  or  to  plough  u 
the  soil,  or  commit  other  trespass,  may  be  removed  as  intruders,  an* 
the  post  commander  should  not  hesitate  to  resort  to  military  force  i 
necessary  for  the  purpose.  And  he  may  of  course  prevent  such  tre* 
passei"s  from  carr\'ing  oflf  with  them  any  property  of  the  United  State& 
64,  270,  303,  March  and  Apr!l,  189i;  Card  3315,  Jitn^,  1897. 

1716.  There  is  no  statute  which  would  authorize  the  sale  of  timbei 
on  military  reservations,  and  in  the  absence  of  such  a  statute  the  Se^ 
retary  of  War  cannot  authorize  such  sale.     Card  8141,  May^  1900, 

1717.  The  general  principle  of  the  authority  to  remove  trespassers, 
their  structures  and  property,  from  land  of  the  United  States  embraced 
in  a  military  reservation,  held  specially  applicable  where  the  intmsioi 
was  for  an  injurious  purpose,  as  where  the  object  was  to  lay  a  sewei 
intended  to  discharge  into  a  main  sewer  constructed  by  the  United 
States  upon  and  for  the  use  of  its  own  premises.  In  this  instance,  u 
the  trespass  was  committed  by  the  authorities  of  a  municipality^ 
advised  that  reasonable  notice  be  given  them  to  remove  their  proper^ 
before  resorting  to  military  force  for  the  purpose,  and  meantime  thai 
precautions  be  taken  to  prevent  a  connection  between  the  propoaed 
sewer  and  the  sewers  under  the  control  of  the  United  States.  W,  (| 
May,  ISOi. 

1718.  HtJd  that  a  butcher  who  was  under  contract  with  the  Unilri 
States  to  supply  l)eef  to  the  post  of  Fort  Brown,  Texas,  should  not  h 
permitted  to  sell  beef  on  the  i-eservation  to  citizens  of  the  town,  to  tin 
prejudice  of  the  butchers  doing  business  there.  Such  a  party  i:?  noti 
post-trader,  and  Congress,  in  providing  specifically  for  post-trad«8 
would  seem  to  have  considered  legislation  necessary  to  authorize  ai 
individual  to  engage  in  tnide  or  traffic  at  a  military  post.  90, 47S 
March,  1S\S9. 

1719.  The  State  of  Kansas  having  surrendered  to  the  United  Stati 
its  jurisdiction  over  the  military  reservations  of  Forts  LeavenwortI 
and  Kiloy  by  an  act  of  its  legislature  of  February  23,  1872,  whid 
was  earlier  in  date  than  the  prohibition  laws  of  the  State  (having  the! 
origin  in  the  Constitution  adopted  November  2, 1880), — h<ld  that  sad 
laws  did  not  extend  over  and  could  not  be  applied  to  those  reserva 
tions.     39,  17,  Fthruiinj,  lS9iL 

1720.  To  l(»ji:iiliz(*  th«»  use  of  a  public  road  (State,  county,  or  Teni 
torial)  across  ii  corner  of  a  military  reservation,  held  as  follows:  (!• 
The  Secretary  of  War  may,  under  the  act  of  July  6,  1884,  s.  6,  pfl 
mit  the  extension  of  such  a  road  across  a  militarv  reservation  *'whei 
ever,  in  his  judgment,  the  same  can  be  done  without  injury  to  til 
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rpMtrvatioii  or  iin-oiiveniom-e  to  tho  military  forces  utationed  thereon." 
(a.)  Or  hp  will  ulMtulun  to  the  Secretary  of  the  Interior,  under  the 
mm*  act,  the  strip  of  the  rejicrvatioii  to  be  traveraed  by  the  road. 
aitd  the  latter  olSeiul  can  Iben  authorize  the  road  under  Sec.  all,  R«v. 
Sto,.  by  which  "rights  of  way  for  the  construction  of  higbwuyis  are 
gnintrd  over  public  lands  not  reserved  for  public  uses."  43,  41d. 
Sorvmber.  IH3U. 

ITSl.  Where  the  United  States  purchased  land  for  a  tuilitaiy  reser- 
ratioii.  tbi-ouf^b  which  tliore  was  a  public  highway,  and  exclusive  juris- 
di(.-lion  over  the  reservation  was  duly  ceded  t«  the  United  States,  it 
mw  htiii  that  ihe  title  was  subject  to  the  easement  of  the  public  to  tho 
awof  the  highway:  that  the  right  to  n-guUite  and  dispose  of  this  ease- 
ment was  in  the  Unttt*<l  Static  to  Im'  ei[ercif*ed  by  Congress;  and  that 
it  could  not  Im':  legally  exercised  by  the  luilitary  authorities.  T^ird 
3&a5,  OcUjbrr,  IH37. 

ITSS.  In  locating  Fort  Missoula,  Montana,  an  error  of  survey  was 
nuule  by  which  the  poMt  became  established  upon  a  se<'tiou  which  had 
lin-n  granted  to  the  Stat«  by  the  enabling  act  as  school  land,  instead 
of  upon  the  (-ontiguous  section  which  had  been  reserved  for  military 
parpoM-«i.  Rtci'inmciulfi^  as  the  prcfenible  mode  of  rectifying  the 
error,  tliat  legislation  of  0>ngi-eHs  l>e  o))tained  granting  to  the  .State 
fw  school  hind  the  section  omitted  to  be  occupied,  and,  Hj^n  its 
M<<cept«iico  by  the  State,  that  tlie  legislature  then  rede  to  the  United 
SbUes  exclusive  juri^iction  over  the  section  actually  o<-cupied  by  the 
port.     86,  -KfS,  NwtnArr,  IHS'J;  44.  21t»,  Itiinnnbtr,  1S90. 
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.  The  manner  of  the  L-alling  out  of  the  militia  by  the  President 
utidvr  the  act  of  17t"fi  (Sec,  lt>42,  Itev.  St*!.),  is  indicated  by  tho 
Sapreme  Court  in  the  leading  case  of  Houston  i\  Moore.'  where  it  is 
ohfterved  that,  "the  Prei-idcnt's  orders  may  he  given  to  the  chief 
execaU%'e  uragislrate  of  the  .State,  or  to  any  militia  officer  he  maj' 
think  iiroix-r,"  The  i-all  would  ordinarily  be  addressed  to  the  gov- 
ernor, who,  in  most  of  the  States,  is  made  commander-in-chief  of  tho 
■rtive  militia  of  the  State.  A  further  form  Indeed  of  culling  out  the 
miljtim.  fix.,  by  a  t^vnm^'ription,  was  authorized  during  the  civil  wnr  by 
tiMwt  of  July  17,  lStt2.     61,  325,  January.  ISiiS. 

17S4.  The  Prc.->)dent  ha.-'  no  original  authority  over  tho  militia  by 
ri^tof  biootEce.  He  can  only  call  Uiera  out  when  (.'ongresei  provides 
for  his  doing  so  aw  the  agent  of  the  United  States  for  audi  purpose. 
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When  the  call  is  complied  with,  the  militia  becomes  national  milit 
and  he  l)eeomes  their  commander-in-chief.  The  law  governing  J 
exercise  of  power  in  calling  out  is  found  in  Sees.  1642,  5297,  5298  ai 
5299,  Rev.  Sts.     51.  120,  December,  1891. 

1725.  The  calling  forth  of  the  militia  into  the  U.  S.  senice  is  i 
administrative  function,  a  ministerial,  act,  in  which  the  Secretary  i 
War  may  issue  the  necessary  orders 'as  the  organ  of  the.Executin 
and  his  act  is  the  act  of  the  President.     81,  55,  August^  1893, 

1726.  It  is  not  essential  for  a  militia  organization  that  there  shoul 
\yQ  a  fomial  muster-in,  to  bring  it  into  the  actual  service  of  the  Unite 
States.  The  provision  of  the  act  of  1862,  relating  to  the  muster-in  c 
militia,  is  directory  only.     38,  127,  January,  1890. 

1727.  The  President,  in  calling  out  a  force  of  militia,  authorized  tfa 
governor  of  a  State  to  designate  the  particular  militia  of  that  Stit 
to  be  included  in  the  call,  and  the  governor  thereupon  designated 
certain  regiment,  and  formall}^  accepted  its  service.  .  Held  that  in  % 
doing  he  acted  as  the  agent  of  the  President,  and  that  his  acceptano 
was  in  law  an  acceptance  b}'  the  President,  and  was  equivalent  to  i 
muster-in  of  the  regiment.  84, 483,  May,  1894;  Card  2806,  Deoemki 
1896. 

1728.  In  1836,  an  Indian  agent  in  Indiana  applied  for  assistance,  i 
an  emergency,  to  a  militia  colonel  who  furnished  thi-ee  companies  fl 
his  regiment,  which  were  employed  and  rendered  faithful  service  fo 
seven  days  in  assisting  to  exei»ute  the  laws  of  the  United  StatK 
Upon  a  claim  now  (1893)  made  for  compensation  for  such  serviet 
held  that  the  same  could  not  legally  be  allowed  by  the  Secretary  c 
War,  who  could  have  no  authority  to  recognize,  as  in  the  U.  S.  service 
militia  who  had  not  boon  called  out  by  the  President  or  by  his  diw 
tion;  and  that  such  claim  could  be  entertained  by  Congress  akHH 
80,  475,  Jff/y,  189L 

1729.  In  the  exercise  of  its  constitutional  power  -*to  provide  fc 
calling  forth  the  militia,'"  and  -*to  provide  for  organizing"  the  sanK 
&c..  Congress  has  made  no  distinction  between  any  different  porCioi 
of  this  force,  or  recognized  any  such  portion  as  ^'national  guaid 
The  law  relating  to  the  subject — Rev.  Sts.,  Title  XVI,  Sees.  16i 
1642,  &c. — contemplates  but  a  single  integral  body  as  constituting  tl 
militia  and  as  lial>le  to  be  called  out.  Under  the  existing  law,  ll 
"•national  guard"  of  a  State  cannot  legally  be  called  out  as  sod 
Upon  a  call,  the  governor  may  indeed  order  them  out,  as  being  orgi 
ized  and  available,  so  far  as  they  will  go  to  make  up  the  number  of  ll 
militia  recjuircd.     52,  371.  March,  1892. 

1730.  The  U.  S.  statutes  take  no  notice  of  ''national  guard*'  asSR 
If  called  out,  it  is  not  as  '*  national  guard"  but  as  militia;  andiA 


9  called  forth  i>r  incltKlod  in  »  call,  it  must  be  governed  liv  the  exUt- 
ng  Uw»  providing  for  the  orgiitiization.  discipline,  &t:,  of  thi»  militia. 
»1.  S77,  ./.(niwry.  InaSi. 

1751.  "NHtionHl  j;uarcl"  U  a  term  by  which  several  of  the  .Stnt«»i 
have,  by  law,  dt^igntited  a  part  of  their  militia,  usually  the  organized 
and  trained  jmrt.  The  Prei^ident  can,  under  the  Constitution  and  laws 
of  the  Cnited  Slate's,  only  eall  into  the  service  of  the  United  Statt»'  the 
militia  of  the  States.  He  <-an  therefore  no  call  a  partieular  national 
guard  only  at*,  and  bet^'Ause  It  h,  a  jiart  or  all  of  the  militia  of  .some 
one  of  the' States.     Card  2W:2,  ./(//y,  tS9G. 

1732.  L'nder  itn  eou^titulionnl  power  to  provide  for  calling  forth  the 
militia,  Congrew*  ha>f  by  Sw.  liU:?,  Ilev.  St«.,  provided  for  catling  it 
inlo  the  MfiTiee  of  the  I'nlUHl  States,  The  State's  having  .■^urrenderi'd 
ibirt  power  to  Congrestfi.  and  Congress  having  thus  exercised  it.  the 
■luittrreannot  l>e  limited  or  in  any  way  modified  by  aStatebiw.  There 
may.  however.  Ijg  a  legitimate  iield  for  State  legislation  in  connection 
with  this  Hubjn't.  That  is,  there  may  Iw  Stat«>  legislation  in  aid  of 
the  I'nitod  States  laws  and  the  power  of  the  President  in  the  premises. 
Bui  in  view  of  the  fact  that  liy  Se<-.  ItW'.t,  Rev.  Sts.,  it  is  made  a  pun- 
inlialile  olTent^^.  fur  it  militia  man  to  fail  to  obey  the  order»  of  the 
Prenident  when  he  calls  out  the  militia,  "uch  legislation  is  apparently 
unnecewarj-.     Card  i!4sa,  Ju/y,  1H9IJ. 

17S8.  There  is  no  existing  statute  of  the  United  States  authorizing 
the  President  to  call  out  the  mltitia  for  ihHI  merely.  The  Constitu- 
tion, in  empowering  Congress  "to  provide  for  organizing,  arming 
and  diM-iplinlng  the  mllititi,"  leaves  their  training  to  the  States,  and  it 
i^  at  least  doubtful  whether  an  act  of  Congress  regulating  the  drill  of 
ibe  militia  would  )>e  con.stitutional.     81,  aT7.  .htnnnry,  IXM. 

1734.  The  "  national  guard  "  uo-called.  I>oing  merely  militia,  cannot 
(where  not  called  forth)  Iw  '■nupiH>rted"  or  "maintained"  by  Coii- 
gn-itis  which  is  authorized  by  the  Constitution  to  "support"  and 
'*auiintain"  the  army  and  navy  only.  So.  oflicers  of  the  national 
guani  c«n  not  Iw  nfnniiini'lout^l  by  the  President  without  a  violation  of 
the  Conittitution.  wUeh  "reserves  the  appointment  of  militia  otBcei-s 
to  the  Slattt*  n-speetirely."     49.  2W^.  S,j>tf,„JM:  JS!//. 

1736.  Se4\  IfWH.  Rev.  Sis,,  prescrilies  that,  "txiurts  martial  for  the 
trial  of  militia  shall  b(.>  coui[K>Mi'd  of  militia  officers  only,"  J/M  that 
the  enactment  applied  also  in  principle  to  rtmrtu  of  inquiry  convened 
in  tho  mililift.  and  that  officers  uf  the  nnny  could  not,  for  purposes 
of  instruction  or  assistance,  h'gally  ho  detailed  to  l>e  associated  with 
militia  officons  **  iiieuilK'rs  of  such  courts.     60,  108.  Junt,  lS!):t. 

1736,  Where  militia  are  called  out  and  mustered  into  actual  service, 
the  staff  offieern  of  their  coumianding  general  can  not  )h'  considered  a.'< 
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in  any  sense  apix)inted  by  the  Secretary  of  War  or  c*onmiissioned  I 
the  President.  Xor  are  they  given  the  corresponding  rank  of  sti 
officers  of  the  regular  army,  but  their  rank  remains  the  same  as  it  wi 
liefore  in  the  mih'tia  under  the  State  laws.     44,  478,  January^  1S9L 

1737.  Where  arms  were  issued  to  a  State  for  the  use  of  its  niiliti 
under  the  ohl  kw  of  1808  to  1S55,  incorporated  in  Sees.  lt>61  and  1661 
Rev.  Sts.,  and  the  State  was  not  indebted  to  the  United  States  unde 
that  hiw,  /</7//  that  such  law  made  no  provision  for  accountability  i 
regard  to  such  arms,  and  that  the  new  law  on  the  subject  of  the  is«i 
of  such  arms,  the  act  of  February  12,  1887,  s.  4,  in  requiring  th 
inspection,  sale,  &c.,  of  unserviceable  arms,  did  not  apply  to  arm 
issued  under  the  old  law,  as  to  which  or  as  to  the  proceeds  of  which  i 
sold,    the   United   States   had    no  power  of  disposition.     LII,  65S 

1738.  Under  Sec.  1661,  Rev.  Sts.,  as  amended  by  the  act  of  Fel 
ruarv  12,  1887,  the  Secretarv  of  War,  for  the  United  States,  issues  t 
the  militia  of  the  various  States  and  Territories,  for  use,  arms  an 
other  propiM'ty  belonging  to  the  United  States  and  which  continue  t 
be  the  proj^erty  of  the  United  States  while  being  so  used.  This  prof 
erty  is  purchased  or  manufactured  in  the  same  manner  as  are  the  store 
for  the  regular  army,  but  out  of  an  annual  appropriation  of  $400,00 
made  for  the  pui-pose  of  providing  arms,  etc.,  ^*for  issue  to  tb 
militia."  So  far  as  the  militia  organizations  of  the  State  are  concerne 
their  right  to  receive  a  portion  of  the  property*  purchased  out  of  th 
^K),<Mjo  appropriated  for  a  particular  3'ear  depends  on  whether  thei 
respective  States  are  maintaining  a  given  number  of  organized  militi 
at  that  time.  That  is,  if  a  State  has  100  organized  militia  for  en? 
senator  and  each  representative  it  has  in  the  Congress  of  the  Unite 
States,  its  militia  is  entitled  to  receive  a  portion  of  the  benefits  c 
the  appropriation  for  that  year;  and  if  it  has  not  that  many  orguM 
militia,  its  militia  is  not  entitled  to  anything  out  of  the  approprii 
tion  for  that  year.  Aside  from  this  the  number  of  organized  militi 
makes  no  ditference  at  all.  The  particular  auumttt  that  they  ma 
receive  does  not  dei)end  on  the  number  of  militia,  but  on  the  nui 
l)er  of  senators  and  representatives  their  respective  States  are  entith 
to.  None  of  this  applies,  however,  to  the  militia  of  the  Territotifi 
So  far  as  such  militia  is  concerned  the  whole  matter  is  left  to  tl 
President.  He  can  allot  monev  for  militia  of  the  Territories  befb 
the  militia  is  organized,  or  without  its  being  organized.  In  fact  t 
law  simply  is  that  there  shall  be  given  to  the  militia  of  the  respecti 
Territories  •*suih  jwrtion"  of  the  benefits  of  the  appropriation  *' 
the  President  may  prescriln*.''  And  the  portion  to  be  prescribed 
him  in  each  case  is  not  controlled  bv  the  number  of  inhabitants 
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the  Territory,  or  by  the  number  of  militia — organized  or  unorgan- 
ized—or anything  else  of  that  kind.     Card  110,  Am/UMf,  IHO^, 

1789.  Ileld^  that  the  status  of  Hawaii  is  that  of  a  Territory  of  the 
United  States  within  the  meaning  of  the  Militia  Act  of  February  12, 
1887  (24  Stats.,  4<)1),  which  provides  that  of  the  annual  appropriation 
for  the  militia  (act  of  June  6,  11XX>,  31  Stats.,  6«)2),  such  proportion 
thereof  and  under  such  regulations  as  the  President  may  prescribe 
shall  be  apportioned  to  the  Territories  and  District  of  Columbia. 
Card  9176,  Oct<;btr,  1900. 

1740.  Jltld  that  sec.  4  of  the  act  of  February  12, 1887  (24  Stats. ,  402), 
was  intended  to  provide  a  complete  system  for  the  disposition  of 
anderviceable  property  issued  to  the  militia,  and  that  to  add  to  the 
system  thus  prescribed  an  inspection  by  officers  of  the  United  States 
Ahdv  would  be  requiring  something  whi<'h  the  law  did  not  intend 
should  be  required.     Card  3787,  Fthrmry^  1S98. 

1741.  Sec.  1  of  the  act  of  February  12,  1887  (24  Stats.,  401),  as 
imended  and  re-enacted  by  the  act  of  June  0,  KKK),  authorizes  an  annual 
appropriation  of  one  million  dollars  *'for  the  purpose  of  providing 
irms,  ordnance  stores,  quartermaster  stores  and  camp  eijuipage  for 
i«ae  to  the  militia."  Held  that  cavalry  sketching  cases,  emergency 
rations  and  hospital  supplies,  not  l>eing  included  in  any  of  the  classes 
of  articles  mentioned  in  this  statute,  could  not  be  furnished  from  the 
qipropriation  provided.     Card  87S1,  Amju^t^  1900. 

1748.  Members  of  the  organized  militia  of  a  State,  who  have  entered 
the  volunteer  army  of  the  United  States,  and  thus  become  U.  S.  sol- 
ars, should  not  be  included,  while  in  such  status,  in  the  report  made 
by  the  State  of  "  its  regularly  enlisted  organized  and  uniformed  active 
nulitia"  under  the  act  of  1887  (24  Stats. ,  4(  a).  None  should  be  reported 
under  this  act  who  are  not  at  the  time  in  the  service  of  the  State  under 
roch  circumstances  that  they  may  be  called  out  by  it  for  actual  duty. 
Card  5455,  Decemher,  1898. 

1743.  While  the  act  of  Congress  of  May  8th,  1792,  provided  that 
"every  able-bodied   male   citizen  of  the  respective  SUites  resident 
therein  who  is  of  the  age  of  eighteen  years  and  under  the  age  of  f  orty- 
Sve  years  shall  be  enrolled  in  the  militia,"  it  has  been  the  practice 
flnce  early  in  the  century  to  treat  the  organized  Territories  as  States 
in  respect  to  this  matter.     Their  governors  have  often  been  called  on, 
the  same  as  governors  of  States,  to  furnish  militia  for  the  United 
States  service,  which  they  have  done.     And  when  militia  of  Territo- 
ries have  been  called  by  the  President  into  the  United  States  service 
they  have  been  treated  as  "militia  of  the  States"  within  the  nieaning 
rf  that  tenn  as  used  in  the  Constitution  and  stiitutes.     So  where,  under 
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the  call  of  the  President  in  1861,  for  seventy -five  thousand  militia,  i 
requisition  was  made  upon  the  governor  of  the  Territory  of  Sew 
Mexico  b}"  the  United  States  military  commander  of  the  district  of 
New  Mexico  for  a  certain  numl^er  of  militia,  and  several  organizations 
were  furnished  and  mustered  into  the  service  of  the  United  States  in 
response  to  the  requisition,  it  was  Md  that  the  militia  so  mustered  in 
were  duly  in  the  service  of  the  United  States.  Cards  1051, 1071,  Jfay 
and  Jujie^  ISOo, 

1744.  Many  militia  organizations  have  been  paid  by  the  United 
States  under  acts  of  Congre^ss  which  provided  for  the  payment  of  jjuch 
only  of  the  militia  as  ser\'ed  in  Indian  wars  in  response  to  calls  from 
the  President.  Where  money  so  appropriated  has  been  paid  to  a  par- 
ticular militia  organization,  a  decision  was  probably  made  by  some 
one  at  the  time  that  the  organization  was  in  the  service  of  the  United 
States;  otherwise  the  payment  would  not  have  been  made.  Such  pay- 
ment is  a  strong  indication  of  what  the  understanding  of  the  Govern- 
ment authorities  was  at  the  time.  If  it  is  the  only  evidence  that  can 
be  found  as  to  what  that  understanding  was  and  the  records  of  the 
organization  show  nothing  either  way  on  the  main  question,  /.  ^.j 
whether  the  organization  was  in  the  service  of  the  State  or  of  the 
United  States,  it  alone  should  l>e  held  sufficient  to  decide  the  matter. 
If,  however,  there  is  other  evidence,  the  payment  referred  to  should 
be  considered  with  it  in  determining  whether  the  organization  was  in 
fact  in  the  service  of  the  United  States  or  of  the  State  or  Territorr. 
These  conclusions  do  not  apply  in  the  case  of  "volunteers^  as  the 
term  is  commonly  a^^ed  (see  Volunteers),  but  care  should  be  taken 
not  to  treat  a  militia  organization  as  volunteers  because  it  bore  the 
name  of  volunteers  at  the  time.  Organizations  have  some  times  borne 
the  name  of  volunteers  when  the  facts  and  circumstances  connected 
with  their  organization  and  service  showed  clearly  that  they  were  only 
State  militia  called  into  the  ser\4ce  of  the  United  States.  Card  137T, 
May,  ISOJf. 

1745.  Where  it  appeared  that  certain  organizations  of  Alabama  Te^ 
ritory  militia  of  1817-1818  were  not  formally  mustei'ed  into  the  serrice 
of  the  United  States  but  had  in  fact  served  in  the  Seminole  war  and 
had  been  mustered  out  of  the  service  of  the  United  States  by  officers 
of  the  regular  army,  l^eing  paid  when  mustered  out  by  the  Unit«d 
States  from  money  appropriated  in  the  army  appropriation  acts,  and 
were  fully  recognized  at  the  time,  by  both  the  territorial  and  natiooJ 
authorities  as  being  in  the  military  service  of  the  United  States,  Wi 
that  such  recognition  should  at  this  time  be  deemed  binding  upootbB 
United  States.     Card  232,  March,  1895. 

1746.  State  militia  organizations  may  be  made  a  part  of  the  army  ol 
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the  United  States  under  that  provision  of  the  Constitution  which  pro- 
vides for  *•  calling  forth  the  militia  to  exoc»ute  the  laws  of  the  Union, 
suppress  insurrection  and  repel  invasion''.     These  organizations  are 
irsually  formed  (either  by  volunteer  engagement  on  the  part  of  the 
men  or  by  conscription  by  the  State  authorities)  to  serve  the  State, 
but  the  President  can  call  them  from  the  si»rvice  of  the  State  into  the 
service  of  the  United  States,  and  sometimes  these  State  organizations 
are  formed,  in  the  manner  stated  al)ove,  with  the  purpose  in  view  of 
their  transfer  to  the  service  of  the  Unitinl  States  (under  a  call  of  the 
President)  as  soon  as  formed.     But  under  all  these  circumstances  they 
i*etain  their  character  of  State  militia  and  yet  are  at  the  same  time 
(labile  in  the  active  sen-ice  of  the  United  States  under  a  cidl  of  the 
I^resident)  a  part  of  the  anuy  of  the  United  States.     For  general  pur- 
poses they  are  considered  as  belonging  to  that  branch  of  the  United 
States  army  known  as  the  "volunteer  army^\  and  this  notwithstand- 
ing the  men  may  have  been  conscTipted  and  forced  into  the  State  militia 
organization  by  the  State  (to  st*rvc  the  State  or  to  ha  transferred  into 
the  service  of  the  United  States)  and  then  called  into  the  sen-ice  of  the 
United  States  against  their  will  and  over  their  protest.     Card  1301, 
May,  1896. 

1747.  The  act  of  March  2,  18*,*5,  authorizes  the  Secretary  of  War  to 
famish  to  the  governor  of  any  State,  at  the  expense  of  the  State,  a 
transcript  of  the  histor}'  of  any  regiment  or  company  '"of  his  State." 
HMthat  this  act  applies  to  State  troops  organized,  officen»d,  etc.,  by 
the  States  to  enter  as  volunteers  into  the  service  of  the  Ignited  States, 
tod  also  to  the  organized  militia  of  the  States  that  were  nmstered  into 
the  semce  of  the  United  States,  but  not  to  those  organizations  that 
were  distinctively  United  States  organizations  and  with  which  the 
States  had  nothing  to  do.  The  fact  that  the  United  States  necessarily 
Went  into  the  States  to  recruit  and  mise  the  latter  organizations  does 
Dot  make  them  regiments  and  companies  of  the  State  within  the  mean- 
ing of  the  act  cited.     Card  381>4,  Frhnuinj,  JSf)8. 

1748.  There  is  no  law  of  the  United  States  which  would  prevent  a 
^te  from  arming  its  militia,  out  of  an  appropriation  made  by  it,  with 
\varm  it  may  select.     Card  2511,  Amjutit^  1S9G. 

1749.  Under  Sees.  1642,  5298,  Rev.  Sts.,  the  President  has  the  power 
call  the  militia  from  one  Stite  into  anoth(»r  to  execute  the  laws  of 

Union,  suppress  insurrections,  and  repi^  invasions.     Card  7574, 

?,  1900.     But  according  to  the  weight  of  authority,  he  cannot  con- 

tionallv  order  militia  *^  called  into  the  service  of  the  United  States'' 

>f  the  country  to  invade  a  foreign  country.*     Cards  31^37,  4073, 

h  and  Afyril,  1898. 

mnanx  Constitutional  LeKi>*ltttion  501;  KnotHiltT  r.  Lane,  45  Penn.,  23S;  Mar- 
lott,  12  Wheat,  19;  Hounton  r.  Moore,  r>  ///.,  l. 


484  MU8TEB-IN. 

ICUEDEB.' 

1760.  The  taking  of  the  life  of  a  prisoner  of  war,  when  not  concert- 
ing an  esc'flpe  or  engaging  in  any  violence  or  breach  of  discipline  jus- 
tifying such  an  extreme  measure,  is  as  fully  murder,  as  could  be  any 
homicide  committed  with  deliberate  malice  in  time  of  peace.'    YII,  360, 

MXTSTES-nr. 

1751.  The  record  of  a  formal  muster-in  is  an  official  record,  duly 
made  by  the  proper  officers  pursuant  to  law,  of  an  official  act  performed 
under  the  law.  It  is  therefore,  in  the  absence  of  fraud,  conclusire  evi- 
dence of  the  facts  recorded,  and  no  other  evidence  is  admissible  to  show 
a  diflferent  state  of  facts.  Great  uncertaintv  would  ensue  could  such 
records  l)e  set  aside  by  parol  or  other  evidence.     80,  394,  July^  1893. 

1752.  A  muster-in  is  not  necessarily  formal.  A  mere  enrolment  is 
not  a  muster-in,  and  does  not  place  the  party  in  the  military  service- 
But  taking  up  a  man's  name  upon  the  rolls  and  accepting  his  service^ 
as  a  soldier  is  a  constructive  muster-in.'  41, 136,  June^  1S90;  OftT^ 
186,  Aiujuxt^  ISOi,. 

1753.  In  March,  1864,  a  company  which  had  been  enrolled  asacoii^ 
pany  of  Tennessee  volunteer  cavalry,  having,  under  orders,  render 
vouzed  at  Fort  Pillow,  was  given  permission  by  the  departmed 
commander  to  go  to  Memphis,  Tenn.,  to  be  mustered  into  the  Unite* 
States  service.  But  ovring  to  the  fact  that  Fort  Pillow  was  threatened 
by  the  enemy,  at  that  time,  the  company  was  ordered  to  remain  aii< 
assist  in  its  defence  and  was  thus  prevented  from  taking  advantage  c? 

'Munler,  at  cominon  law,  is  ''the  unlawful  killing,  by  a  person  of  eounil  memort 
and  dit>cretion,  of  any  rfafi>onal>le  creature  in  being  and  under  the  peace  of  the  Stit^ 
with  malice  aforethought  either  exjtreHS  or  implied.''  In  many  of  the  States,  twoo 
more  degrees  of  inunlerare  now  distinguished  by  the  statute  law;  murder  in  tb< 
first  degree — generally  (letin(»<l  as*  a  kilnng  accompanied  by  expreee  malice,  or  i 
delilK>rate  unlawful  intent  to  caune  the  death  of  the  particular  person  killed — beim 
ordinarily  ahme  nia<le  c*ipit<iL  Manslaughter,  at  (common  law,  is  distinguished  froU 
nuirrler  by  the  alMH'uce  of  malice  aforethought.  The  State  statutes  have  generallj 
constituted  degrees  of  manslaughter,  also,  a  different  measure  of  punishment  beini 
assigninl  to  ea<h  <lcgree.  The  laws  of  the  I'nited  States,  though  prescribing  differatil 
puninhmeiitH  for  manslaughter  under  different  circumstan<'es,  recognize  nodiscrimi' 
nations  of  grades  in  either  manslaughter  or  murder.  See  Coke,  Inst.  47;  4  Bl.  Coa*' 
95;  1  I-jist,  r.C.  214;  1  Kusw^ll,  (  r.482;  1  Gabbett,  454;  2  Wharton,  Cr.L.  §  930:  ^ 
(treenl.  Kv.  §  1:^0;  ronmumwealth  r.  Weljster,  6  Cush.304;  (t.0.23,  Dept.  of  CalJ- 
fomia,  1S«K)  (Kemarks  of  Mai.  Cien.  McDowell).  **Munier,  originally,'  say?  Fofr 
ter(]>. 30*2,  citing  Hracton  **de  mnnlro"),wa8  "an  insidious  secret  aasaseiDttioa I 
ftrrtt/tn  tx-risiff,  iinJla  sntiitt'  nut  rifhiite.**  Now,  Bccrecy  in  the  commiseiou  of  the  id 
is  significant  only  as  evidence  c>f  legal  malice. 

*Wliile  it  is  lawful  to  kill  an  em*my  **in  the  heat  and  exercise  of  war,"  yet  "to 
kill  such  an  enemy  after  h(>  has  laid  <Inwn  his  arms,  and  espet^ially  when  heiscoo: 
tincd  in  prison,  is  murder."     State  r.  <iut,  13  Minn.,  341. 

'That  it  is  not  nc<c-sary  to  formally  muster-in  drafte<l  men  or  their  subetitotec 
see  §§  122^  and  1231,  antr. '  As  u>  comiiiencement  of  senice  of  volunteer  officers, se 
opinion  of  Atty.  Gen.,  date<l  Feb.  27,  1901. 
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tlie  permission  given  it.     A  request  was  then  made  that  a  niusteiing 
officer  be  sent  to  Fort  Pillow  to  muster  in  the  company,  hut  l>eforo  one 
could  arrive  the  fort  was  captui'ed.     Only  a  few  of  this  company 
esycaped  death  and  they  were  taken  away  as  prisoners  of  war.     These 
survivors  it  appeal's  were  ''changed'-  on  the  records  to  another  com- 
pany of  another  regiment  of  Tennessee  cavalry,  and  there  remained 
until  final  muster-out.     IF*  hi  that  the  foregoing  facts  constitute  a  strik- 
ing instance  of  an  actual  entnince  into  the  military  ser\'ice  of  the 
United  States  in  the  absence  of  and  without  a  formal  muster-in,  and 
that  the  company  should  l)e  viewed  as  having  Iwen  I'egularly  in  such 
service  at  the  time  it  was  broken  up.     Card  1007,  ^ly//v7,  ISOo. 

1754.  All  the  records  of  the  coniiMiny  referred  to  in  the  preceding 
section  were  lost  when  Fort  Pillow  whs  captured.  The  c*aptain  who 
recruited  the  company  made  out  a  roll  of  it  from  memorj'  in  1807. 
The  persons  whose  names  are  l)orne  on  it  or  their  heirs  were  i^aid  on 
it  at  the  time  it  was  made  out,  and  it  has  l>een  used  for  some  purposes 
in  the  War  Department.  In  view  of  the  fact  that  the  roll  was  made 
by  the  person  who  enlisted  the  men  and  as  a  record  of  that  enlistment, 
it  should  l)e  accepted  as  j/r!ina  fadf  evidence  of  the  facts  recorded 
therein,  notwithstanding  it  was  not  made  at  the  time  of  the  enlistment. 
Whenever  it  is  shown  bv  other  records  made  at  the  time  of  the  oi'cur- 
renceof  the  things  recorded  that  the  roll  is  incorrec^t  in  any  jiarticular, 
it  should  be  corrected  accordingly.  But  as  long  as  it  is  the  onl}"  evi- 
dence obtainable,  or  the  best  evidence  of  a  given  fact,  it  may  properly 
and  legitimately  be  used  to  esUiblish  the  fact.    Card  1067,  Airril,  1895. 

MUSTER-OUT. 

1755.  The  muster-out  is  a  formal  discharge  from  the  army,  making 
the  soldier  a  civilian,  and  teriniimting  all  military  authority  and  juris- 
diction over  him.*  The  fact  that  the  United  States  may  (as  by  Sec. 
1290,  Rev.  Sts.)  provide  transportation  to  their  homes  and  subsist- 
ence ^w  route  for  soldiers  after  nuister-out,  does  not  continue  them  in 
the  military  service.  Sec.  470l,  Kev.  Sts.,  defines  the  period  of  serv- 
ice of  soldiers  with  reference  to  the  application  of  the  pension  laws, 
but  not  otherwise.     65,  105,  JA/y,  IHOJf. 

1756.  An  officer  or  soldier  actually  serving  to  a  given  date  cannot 
legally  be  mustered  out  or  discharged  as  of  a  prior  date.  44,  450, 
January,  1801;  46,  101,  228,  24;^,  Marvh  and  Apnh  1891;  51,  120, 
Deceinhtff\  1891;  Card  8962,  Srjfhmbfr,  1900.  But  where  certain 
volunteer  officers  dulv  absent  from  their  commands  w<mc  on  Mav  (i. 


'A«  Uy  the  effect  of  the  concluding  proviniuii  of  tlie  liOth  Article  of  War,  .•'ct^  note 
to  {117,  ante. 
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1865,  ordennl  h\  the  President  to  be  honorably  mustered  out  of  service 
**of  date  of  l.Mh  instant/'  the  said  oflBcers  to  immediately  apply  bv 
letter  for  their  muster-out  and  disc*harf|^e  papers,  A^^that  they  ceased, 
by  virtue  of  that  order,  to  l>e  oflScers  on  the  date  last  named^  though 
the  nmster-out  and  discharge  papers  may  not  have  reached  them  until 
after  such  date.     Cards  1636,  1945,  OcUSber  and  Decemhtrr^  1895. 

1757.  An  officer  of  the  volunteer  branch  of  the  army  (act  of  April 
22,  1898)  can  continue  to  hold  his  office  after  the  regiment  has  been 
mustered  out;  this  on  the  theory  that  he  is  not  an  officer  of  the  regi- 
ment nierelv,  but  an  officer  of  the  volunteer  branch  of  the  annv. 
His  office  can  therefore  In?  allowed  to  remain  in  existem*e  and  he 
allowed  to  hold  it  as  long  as  that  branch  of  the  army  is  in  existence. 
Card  6075,  Srj)frmh,r,  1898. 

1758.  G.  ().  108,  A.  G.  O.,  of  1863,  and  circulars  75  and  m  of  1864, 
sliow  that  it  was  the  policy  of  the  Government  at  that  time  to  dis- 
charge all  volunteer  officers  and  soldiers  with  their  regiments,  but 
many  of  them  were  in  fact  retained  in  sendee  after  their  respective 
organizations  were  mustered  out.     The  records  show  that  the  Wa^ 
Department  has  taken  action  and  rendered  decisions  in  many  case2= 
since  the  close  of  the  war  of  the  Rebellion  based  on  the  theory  that  it 
was  legally  possible  for  individual  officers  and  soldiers  to  be  retained 
in  service  after  their  regiments  were  mustered  out.     And  from  this 
practice  and  these  decisions  definite  rules  have  been  formulated  and 
are  now  in  force  in  the  Record  and  Pension  Office  of  the  War  Depart- 
ment.    They  were  submitted  by  the  Chief  of  that  Office,  approved 
bv  the  Judi^e- Advocate  (leneral,  and  under  date  of  Februarv  16, 1897, 
duly  adopted  as  rules  of  practice  in  such  cases  by  the  War  Depart- 
ment, and  are  as  follows: 

1.  As  a  general  rule  an  officer  or  enlisted  man  of  volunteers,  who 
was  not  actually  mustered  out  of  service  with  his  command,  must  be 
considered  as  having  been  retained  in  the  military  service  of  the 
United  States,  notwithstanding  General  Orders  No.  108  of  186-^  and 
other  orders  and  circulars,  of  similar  import,  provided  that  ho  was 
retained  in  service,  or  military  control  was  exercised  over  him.  hy 
competent  authority.  There  are  exceptions  to  this  rule,  however, 
such  as  those  noted  in  paragraph  seven,  following. 

2.  When  an  otli(M»r  or  soldier  was  so  retained  in  ser\'ice,  or  sub- 
jected to  inilitarv  control,  by  the  order  or  authority  of  a  superior 
whom  it  was  his  duty  to  respect  and  obey  while  in  service  and  who 
would  have  had  authoritv  to  issue  such  order  or  exercise  such  control 
while  the  subordinate  officer  or  enlisted  man  was  in  service,  he  must 
be  considered  to  have  been  retained  in  service  by  competent  authority. 

3.  An  officer  or  enlisted  man  so  retained  in  service,  or  subjected  to 


KUBTKB-OUT.  487 

military  control,  must  bo  considered  to  Imvc  Ijeen  in  service  so  long 
HA  hf  was  actually  bo  retained  or  subjet't^^  to  control. 

4.  An  officer  who,  liaving  l>ecn  i-ctuined  in  sen'ice  after  his  com- 
mand bad  been  mustered  out.  was  oi-dered  by  the  Adjutant  General, 
or  by  other  competent  authority,  to  proceed  to  his  home  and  rciwrt  by 
letter  to  the  Adjutant  General  for  dl^obarge,  must  )>e  considered  to 
have  been  in  service  until  he  received  the  oi-der  for  his  discharge,  or, 
in  rase  it  cannot  be  ascertained  when  he  received  notice  of  hie  dis- 
charge, until  the  duto  of  the  order  directing  his  diachurgc.  provided 
that  it  appears  that  upon  receiving  the  order  to  go  to  h\n  home  and 
report  he  ol»eyed  the  order  without  delay. 

5.  An  officer  or  enlisted  man  who  was  retained  in  service  after  the 
mu»ti'r-out  of  bis  command,  and  was  subsequently  oi-dered  to  ivjiortto 
the  chief  muiitcring  officer  of  his  Stato  for  discharge,  must  be  consid- 
ered lo  have  been  in  service,  until  the  date  of  the  issue  of  that  discharge, 
provided  that  it  appears  that  he  olieyed  his  order  and  reported  to  the 

L chief  muHtering  officer  of  his  State  without  delay. 
K   a.  But  cither  an  offii'cr  or  an  enlisted  man,  retained  in  service  or 
■Mlbjected  to  military  control  after  the  muster-out  of  his  i^onmiand, 
'■who  voluuCarily  withdrew  himself  from  such  service  or  control  with- 
out permiiuion  from  the  proper  authority,  or  who  failed  to  promptly 
obey  an  order  to  proceed  to  his  home  and  report  to  the  A<ijiitant- 
(teneral.  or  an  order  to  report  to  the  chief  mustering  offit-er  of  hie 
Stale.  nitiBt  bo  considered  to  have  Iwicn  sepamled  fi'ooi  the  si-rvicc  on 
the  dale  on  which  he  withdrew  himself  from  military  control  or  was 
relieved  from  duty;  and  if  that  date  is  notuscertaimible,  then  hi.-*  serv- 
ice must  be  considered  to  have  terminated  on  the  date  of  the  last  official 
order  ii»ued,  or  the  last  official  act  done  to  or  concerning  him,  while 
be  was  still  actually  rendering  military  servlcv  or  was  under  aiTtual 
military  t^ontrol. 

I.  It  is  to  be  understood  that  the  fon<going  propositions  apply  only 
lo  officers  and  enlisted  men  who  were  retained  for  the  sen-ice  or  con- 
venience of  the  Government,  or  by  reason  of  the  refusal  or  neglect  of 
HUlicrior  officers  to  cause  them  to  lie  discharged;  and  that  tliese  propo- 
silion»  do  not  apply  to  de-nertcnj  at  hii^  or  to  absentees  with  or  with- 
out leave,  at  the  date  of  muster-out  of  their  commands,  or  to  any  per- 
miw  who,  through  fault  or  neglect  of  their  own,  failed  to  be  mustered 
out  or  disehargi'd  at  the  proper  time,  or  to  those  who  were  pi-rmttU'd 
to  reijiain  under  partial  military  control  solely  for  their  own  comfoit, 
convenience  or  safety,  such  lis  sick  or  woundwi  men  undergoing  treat- 
ment in  hospital  or  elsewhere. 

And  recently  in  section  15  of  the  "Instructions  for  MuBter-out  of 
tiie  Service  of  United  States  Volunteers"  (G.  O.  124,  A.  G.  O.,  1S»8), 
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provision  is  made  for  "such  as  may  be  held  in  service  by  proper 
authority''  after  their  organizations  shall  have  been  mustered  out 
Card  5075,  Septeynher,  1S9S. 

1759.  On  January  12, 1890,  it  was  provided  by  statute  (see  G.  0. 13, 
A.  G.  O.,  181*9)  "'that  the  discharge  of  all  oflBcers  and  enlisted  men 
from  the  volunteer  sen'ice  of  the  United  States  shall,  as  far  as  prac- 
ticable, take  effect  on  the  date  of  the  muster-out  of  the  organization 
to  which  they  ]>elong/'  Among  the  instructions  or  regulations  of  the 
Secretary  of  War  for  carrj'ing  out  fhis  law  is  the  following:  ^*As  pro- 
vided for  by  law,  all  officers  and  enlisted  men,  present  and  absent, 
stand  discharged  on  the  date  of  the  muster-out  of  the  organization  to 
which  they  belong,  unless  retained  in  service  by  special  authority  of 
the  War  Department."  ILlfl  that  this  regulation  properly  assumes 
that  the  Secretary  of  War  has  authority  to  retain  officers  and  enlisted 
men  in  the  service,  because  when  ''special  authoritj' of  the  War 
Department  ■'  is  given  for  such  retention,  it  has  been  duly  decided  that 
it  was  not  ''pmcticable,''  within  the  meaning  of  the  statute  referred  to, 
for  them  to  go  out  with  their  organizations.     Card  6621,  e/w/y,  1S99. 

1760.  Paragraph  1  of  General  Orders  108,  A.  G.  O.,  1863,  prescribed 
that  whenever  volunteer  troops  were  nmstered  out  of  service  the  entire 
regiment  or  other  organization  would  be  considered  as  mustered  out 
at  one  time  and  place,  with  the  exception  of  prisoners  of  war.  Tbk 
order  must  be  regardcHl  as  promulgated  by  authority  of  the  President 
because  it  was  issued  bv  the  Seci'otarv  of  War.  That  the  order  waj^ 
such  a  n»guhition  with  reference  to  the  administration  of  the  army  as 
the  President  had  constitutional  authority  to  make  cannot  be  quej*- 
tioned,  and  being  such  it  had  the  force  of  law  where  it  applied.  Xo 
one  su})jrct  to  the  constitutional  authority  from  which  the  order  ema- 
nated could  <hiim  exemption  from  it  on  the  ground  of  any  absence  of 
personal  notice.  The  making  known  of  this  regulation  throughout  the 
armv  was  notice  to  all  concerned,  and  thereafter  thev  held  their  enfot- 
ment  subject  to  its  ronditions.  When  a  man  enlists  in  the  army  he 
does  not  bind  himself  to  obey  only  the  regulations  and  orders  in  force 
at  the  time  of  his  enlistment,  but  he  agi'ees  to  obey  the  orders  of  the 
President  without  anv  such  limitation,  and  he  therebv  enters  into* 
new  status  and  subjects  himself  to  a  new  code  and  all  the  changes  that 
may  l>e  made  in  it  from  time  to  time.  General  Order  No.  108,  of  1863. 
when  it  was  issu^^l  and  made  known  to  the  army,  became  a  pert  of 
this  code  to  which  the  soldier  had  subjected  himself  and  he  had  no 
right  to  any  further  notice  of  discharge;  and  by  the  established  prac- 
tice of  the  service  the  making  known  of  the  regulation  to  the  army 
was  the  only  notice  required.  It  has  l)een  held  that  this  regulation 
did  not  apply  to  soldiers  specially  retained  in  the  sendee  by  compe- 
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«nt  authority,  because  in  such  case  the  exception  emanated  contempo- 
aoeouslj  from  the  same  authority  that  made  the  rule. 

There  is  another  point  of  view  from  which  this  subject  might  be 
onsidered  w^ere  it  necessary  to  do  so.     The  power  of  an  immediate 
iisbandment  of  the  whole  armv  mast  ])e  vested  somewhere  in  our 
)olitical  system.     This  power  is  of  course  primarily  vested  in  Con- 
jress,  which  may  pass  an  act,  operative  at  the  date  of  its  passage, 
ibolishing  the  army  on  that  date.     But  as  Congress  cannot  know  pre- 
cisely when  volunteer  troops  may  no  longer  be  needed  and  may  be  dis- 
banded, it  has  been  left  to  the  Executive  to  declare  when  they  shall  go 
out  of  service,  and  this  executive  jKJwer,  when  there  is  no  legislative 
restriction,  would  seem  to  be  as  plenary  as  the  legislative  pK)wer. 
Therefore,  the  Executive,  in  dis))anding  a  volunteer  army  (when  the 
disbandment  has  been  left  to  the  Executive  ])v  Congress),  might  cause 
it,  or  parts  of  it  to  go  out  of  existence  summarily,  without  any  notice, 
actual  or  constructive.    The  exercise  of  this  power  to  this  extent  would 
manifestly  cause  great  hardship,  and  it  has  not  )>een  attempted  in  prac- 
tice.   But  the  existence  of  the  power  has  an  evident  l>earing  on  the 
subject  of  notice,  becaase  where  the  power  exists  no  original  right  of 
notice  exists,  and  such  right  of  notice  as  springs  up  is  purely  a  conces- 
sion to  fairness. 

Paragraph  15  of  G.  O.  124,  A.  G.  O.,  of  181^8,  prescribed  that  ''the 
discharge  from  the  United  States  volunteer  senice  in  case  of  all  absen- 
tees (except  in  special  ceases  otherwise  provided  for  or  such  as  may  be 
keldin  service  by  proper  authority)  will  take  effect  on  the  date  of  the 
niuster-out  of  the  organization."  Par.  1,  sec.  II,  of  the  same  order 
directed  that  a  physical  examination  should  be  made  "of  all  officers 
^^nd  enlisted  men  of  volunteers,  except  general  officers  and  officers  of 
fte  general  staff,  immediately  prior  to  their  nuister-out  of  service  or 
discharge.^'  This  apparently  included  absentees  under  military  con- 
M  who  (considering  this  provision  without  reference  to  others)  might 
Well  be  considered  in  the  service  for  the  purpose  of  this  examination 
Qntil  discharged,  either  with  or  without  examination.  But  by  para- 
paph  14  of  the  order  it  was  prescribed  that  on  the  muster-out  of  an 
organization,  discharge  certificates  were  to  ))e  prepared  for  every  officer 
^^i  man,  present  and  absent,  except  officers  and  men  held  in  ser\ice 
l^y  proper  authority  and  deserters;  and  paragraph  17  directed  that  in 
4e  cases  of  enlisted  men  absent,  who  on  account  of  sickness  were 
Enable  to  join  their  commands,  the  discharge  certificates  were  to  be 
?iven  to  the  mustering  officer  for  transmission  to  the  Adjutant  Gen- 
eral, and  in  the  case  of  soldiers  absent  on  detached  service  under  proper 
authority  discriptive  lists  were  to  bo  sent  to  the  officers  under  whom 
:hey  were  serving.     Here  is  proof  of  an  intention  to  carry  out  the  pro- 
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visions  of  paragraph  15  according  to  itn  terms.  Paragraphs  14  and  17 
merely  supplied  the  means  of  doing  so.  All  the  parts  of  an  executive 
regulation  like  a  statute  nmst  l>c  considered  together  to  arrive  at  its 
true  meaning,  and  moreover  the  construction  here  indicated  hasobtained 
in  practice.  IIM  therefore  that  G.  O.  124  of  1898  had  the  same  effect 
as  G.  O.  los  of  1863;  that  is,  to  discharge  all  absentees  not  retained  in 
service  by  competent  authority  on  the  date  of  the  muster-out  of  the 
organizations  to  which  they  belonged.*  Cards  6980,  8962,  September, 
1900. 

1781.  Where  4i  muster-out  roll  dated  December  23,  1864,  showed 
**the  comiwny  mustered  out  on  that  date,  *  *  *  to  date  from 
NovcmlH»r  30,  1864,"  /uld  that  the  actual  date  of  muster-out  was  as 
MtHtiHl  on  the  record,  December  23,  1864.     Card  2888,  January,  1S97. 

1782.  When  it  is  clearly  shown  by  the  official  records  that  a  volun- 
tiH^r  organization  was  actually  mustered  out  of  the  military  ^ervice  of 
the  Tnited  States  on  a  certain  date,  that  date  should  l>e  held  and 
HC4*eptod  us  the  true  date  of  muster-out^  regardless  of  the  date  which 
may  have  In^en  tixed  in  advance  for  the  muster-out,  of  the  date  to 
which  payment  was  made,  and  of  the  date  of  discharge  entered  upon 
the  (lischarge  certiticates  of  the  men  mustered  out  with  the  organization. 
Thin  ruh'  should  not,  however,  apply  to  the  case,  if  such  a  case  should 
ariHts  of  an  organization  mustered  out  on  a  certain  date  as  of  Jjome 
future  (hite,  imyment  Iwing  made  to  the  future  date  and  the  di.scharge 
cert  ilicutcs  bearing  that  date.  Cai-d  7451,  Decemh*i\  1S99.  Thus  where 
thi^  rrcords  showed  that  a  volunteer  organization,  having  been  fur- 
loughcd  to  NovemlM»r  11,  1898,  was  ordered  to  l>e  mustered  out  on 
NuveniU'r  21st,  but  wits  finally  mustered  on  Novembt^r  16th,  payment 
bluing  uiiuie  to  November  21, 1898,  and  the  discharge  certificates  bear- 
ing the  Iutt4'r  i\\\U\  /ufd  that  the  true  date  of  muster-out  was  Novem- 
\hm'  'il,  lH9h,  the  muster-out  having  taken  effect  on  that  date.  Card 
H'm,  Ait^jii^t.  1900, 
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1788.  The  appraisement  of  land  for  a  national  cemetery,  as  duly 
limtln  by  a  Tnitcd  States  court  under  Sees.  4871  and  4872,  Rev.  Sts,,i6 
imiirhiii^c  upon  the  S<»cretary  of  War,  who  must  thereupon  pay  th< 

»hi«i«  ll»i»«  MiiiiiiMii  approvtHl  by  the  War  Department  and  published  in  fnll  \j\  acii 
\\\\\^k  Ihitirlioiii,  «lutcM^  September  20,  1900. 
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*i'd  vnhwi  lis  indicBted  in  the  lalWr  Hcotion.  If  iudopd  there  Irna 
ravfi  in  thp  valuation  by  which  llie  court  hua  been  deceiviMl  in 
it*  decrtH'.  or  its  orij^iiml  appmiseiiieiit  in  deemed  m-eiMMi'ri;  it  may 
properly  Ije  moved  for  a  new  iippraisement  on  the  pirt  of  the  United 
Slate-.''   XXVI.  tin.  J'uit,  lSO.t. 

1764.  //./'/  that,  notwithstanding  the  provision  in  Sec.  ^^S^■2,  Rev. 
Si".,  th«t  the  jiirisdietion  of  the  L'nited  States  over  land  taken  for  a 
national  eemeterj*.  by  the  right  of  eminent  domain,  "'shall  be  exclu- 
sive,"— such  a  jurisdiction,  where  the  land  is  within  a  State,  cannot  1« 
legally  vestetl  in  the  United  StAtes.  exeept  by  the  cession  of  the  State 
lejiiflatiire.  In  the  absence  of  such  cession  on  the  part  of  tlie  Stut* 
-oveivigntj .  an  act  of  Congress  must  be  powerless  to  confer  Hiich  an 
Butbority.'     XXVII.  ritll.  Mai/,  ISCt. 

1766.  Jff/t/  that  the  general  annual  appropriation  for  the  maintain- 
ing of  tJiP  national  cetnetpries  could  not  legally  be  exjiended  for  the 
purchase  of  other  land,  even  if  such  land  was  projjoscd  to  be  used  for 
the  interment  of  soldiers;  but  that  for  such  a  purchase,  as  for  any 
purchai^^-  of  land  by  the  United  States,  specific  authority  must  be 
obtained  from  Congress.     XLI,  50.  Xinvm&fT,  1S77. 

1786.  By  Sec.  4j*K1.  Rev.  Sts.,  the  superintendent  of  a  national  cem- 
vXerx  i.-*  nathorized  to  arrest  persons  who  injure,  &c..  gi-ave-stone*, 
treejt,  shniliH.  &v.,  within  the  cemeterj',  llrld  that  he  could  not, 
under  this  authority,  legally  arrest  a  person  who  tired  a  gun  into  or 
arroivx  the  cemetery  without  causing  any  such  injurj-  as  is  specilied  in 
theittatiile,  but,  for  the  arrest  and  punishment  of  such  a  trespasser, 
must  have  recourse  to  the  local  authorities.     XXXII.  425,  M<i)vk, 

1767.  SuperintcndentJ»  of  national  cemeteries  are  no  part  of  the  army 
Imt  civilian!*.  I>eing  nxiuired  indeed  by  Sec.  4S74,  Rev.  Sts, ,  to  be 
selected  from  pereons  who  have  l>eeii  honorably  discliarged  from  the 
military'  oer^nce.  They  are  therefoi-e  of  course  not  subject  to  the 
Articles  of  War  or  to  trial  by  court  martial;*  and,  for  any  serious  mts- 
eonduct  on  the  part  of  a  superintendent,  a  removal  from  office  would 
be  the  only  ade.iuatv  remedy.     XXXV,  34.  fMokr.  Ift7S.-  XXXVIII, 

(1,  .Yoivinkr,  1S7G;  577.  AjrriL  1S77. 

\  1768.  S»Hi>.  4rt7i'-4873.  Rev.  Sts..  constitute  the  only  existing  gon- 
I  law  authorizing  the  purchase  or  acquisitioD  of  land  as  cemetery 
uads  for  the  interment  of  soldiera.     The  general  provittion  on  the 

^bjwt,  of  M.W.  18  of  the  act  of  July  17,  1862.  c.  SOO,  has  ceased  to  be 

•(<«•  14  Opin..  At-  Gen.,  27. 

*tW  ihif  MiliHFi|iieiil  oiilnioQ  of  tbe  Auy.  Geu.,  in  13  Oplni.,  131. 
*^rm  tfaa  vDtBnjnent  opinion,  I'oncnrHng  in  tfaic  view,  of  the  Attomov  (.•cDeral,  in 
lA  Opina.  13.    Aiul  nee  f  1B8,  <tnir. 
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in  force  under  the  operation  of  Sec.  5596  of  the  repealing  provisions 
of  the  Kevi>ed  Statutes.     S2,  2*il,  Jfay^  1SS9. 

1769.  To  authorize  the  ac(|uisition«  by  the  exercise  of  the  right  of 
eminent  domain,  of  private  land  for  a  national  cemetery  under  Sees. 
4870,  4>>71,  Kev.  Sts.,  there  mast  Ije — (1)  an  existing  appropriation 
(in  conformity  with  the  rule  of  Sec.  3786,  Rev.  Sts.),  authorizing  the 
acquisition;  and  (2)  the  private  owner  must  be  unwilling  to  give  title, 
or  the  Secretary  of  War  l>e  unable  to  agree  with  him  as  to  price.  S2, 
277,  J/<///,  ISS9. 

1770.  The  Government  is  under  no  legal  obligation  to  provide  burial 
places  for  destitute  soldiers  at  a  volunteer  home.  Sec.  4878,  Rer. 
Sts.,  in  providing  that  the  soldiers,  &c.,  there  designatc^l,  '•maybe 
buried  in  any  national  cemetery  free  of  cost/'  does  not  require  the 
establi>hment  of  a  national  cemeter}'  specially  for  the  purpose  of  inter- 
ments at  surh  a  home.     S2,  277,  May^  1SS9. 

1771.  Tile  ( Gettysburg  National  Cemetery  was  established  in  1863  by 
the  State  of  Pennsylvania  with  the  cooperation  of  seventeen  other 
States  whose  soldiers  were  engaged  in  the  battle  of  Gettysburg;  and 
a  cori)<>rcition  was  created  for  its  establishment  and  care  by  an  act  of 
the  Pennsylvania  legislature.  The  act  of  incorporation  provided, 
among  other  things,  that  **  the  said  grounds  shall  l>e  devoted  in  per- 
petuity to  the  purpose  for  which  they  were  purchased,  namely,  for 
the  burial  and  place  of  final  rest  of  the  remains  of  the  soldiers  who  feU 
in  the  defence  of  the  union  in  the  battle  of  Gettysburg;  and  also  the 
remains  of  the  soldiers  who  fell  at  other  points  north  of  the  Potonttf 
river  in  the  several  encounters  with  the  enemy  during  the  invasion  of 
Lee,  in  the  summer  of  one  thousand  eight  hundred  and  sixty  three,or 
died  thereafter  in  i^nsequenc»e  of  wounds  rei'cived  in  said  battle  and 
during  said  invasion.''  By  an  act  of  the  Pennsylvania  General  Asiseni- 
blyof  April  14,  ls(»s,  the  commissioners  having  charge  of  the  cemetery 
were  authorized  to  tninsfer  all  the  right,  title,  interest  and  care  of  the 
same  uiK)n  its  completion  to  the  United  States  upon  condition  "thit 
the  United  States  government  take  upon  itself  the  management  and 
c»are  of  said  ct*nietery  and  make  pi'ovision  for  its  maintenance.'"  I^ 
accordance  with  a  resolution  of  Congress  approved  July  14, 1870, » 
deed  from  the  S<jldiers'  National  Cemetery  (the  corporation  aboV« 
refeiTed  to)  dated  April  18,  lS7ii,  was  accepted,  which  deed  granted  to 
the  United  States  the  cemetery  to  have  and  to  hold  **for  the  purpcwe? 
for  which  it  was  acijuired  *  *  *  as  is  fully  set  forth  in  the  act  ol 
incori)onition  *  *  *'';  but  it  is  not  stated  that  it  shall  not  bi 
applied  to  other  like  cemetery  purposes  also.^     Held  therefore  tha 

^  See  leading  cases  in  the  American  Law  of  Real  Property,  pp.  24-27. 


I  biirinl  of  the  persons  8peciti<?{t  in  Section  487$,  Bcvised  Statutes, 
lir  bo  nitute  in  this  cemetery  without  Wolating  the  terms  of  tho 

i?fer.  Card  o'Uti,  Xinvmb>:T,  Jf(9S. 
\  1778.  Section  3  of  the  act  of  iDcor]x>ration  establishing  iJie  "8ol- 
8»r»'  National  Oinefcrr"  at  Gettysburg,  gave  to  the  iKiard  of  com- 
missioners authority  to  lay  out,  fence  and  ornament  the  grounds,  to 
erpi-t  Imildings  and  monuments  and  generally  to  do  whatever  in  their 
judgment  t>boul(t  be  deemed  necesaarj- and  proper  to  adapt  the  grounds 
and  preraiseit  to  the  uses  for  which  they  had  been  purcliasi'd  and  set 
apart.  In  view  of  the  circumstances  and  conditions  of  tho  transfer  of 
this  cemetery  to  the  United  StaU-s  government  (see  preceding  sec- 
lion)  and  the  Uiws  of  Congress  relating  to  national  cemeteries,  /i^d 
tliat  it  was  within  the  dis«'retii)ii  of  the  Secretary  of  War  to  [H-nuit 

Itlie  erection,  in  said  cemetery,  by  the  agents  of  a  State,  of  a  monument 
tethe  dead  of  that  State  buried  in  the  cemetery.     33,  42.  June,  JSS9. 
NATIOATIOK. 

1773.  The  United  Stales  is  not  the  owner  of  the  soil  of  the  beds  of 
navigable  waters,'  nor  of  tho  shores  of  tide-watei-s  below  high-water 
mark,  nor  of  the  shores  of  waters  not  affected  by  the  tide  below  the 
ordinarj-  water  line  of  tho  same,  except  as  it  may  have  become  grantee 
of  such  soil  from  the  Stale  or  from  individuals.  The  property  in  and 
over  the  beds  and  shores  of  navigable  waters  is  in  general  in  the  State, 
or  in  the  individual  riparian  owner.*  But  under  the  power  to  regulate 
commerce.  Congress  may  assume,  as  it  has  recently  assumed  (see 
S  613,  aiitf)ihe  power  so  to  regulate  navigation  over  navigable  waters 
within  the  States  as  to  prohibit  it«  obstruction  and  to  cause  the 
removal  of  obstructions  thereto,  and  such  power  when  exercised  is 
'■conchwive  of  any  right  to  the  contrary  asserted  under  State  autbor- 
itT."*  In  exercising  this  power,  it  cannot  divest  rights  of  title  or 
occupation  in  a  State  or  individuals,  but  these  rights  are  left  to  be 
feijoyed  as  Itefore,  subject,  however,  to  the  paramount  public  right  of 

l*hw#  the  <l*-tinlu<>ii  t>l  Ititr  Iitik.  -'navlKsl'k-  walera  of  the  Uniteil  Stated",  in  The 
UrJ  Ball.  II)  Wallacv.  &57;  Kr  iKtrlf  ttovtr.  IIKI  L'.  K  6211.  St«  also  Chiwlui  r. 
1.  «7  Fed.  Ri'it.  SSS;  Hi.  .inihony  falls  WHer  Pow«r  Co.  r.  Water  Conimis- 
nt«m^  IIW  I'.  S.  :»»:  l^>T.v  >-.  V.  s„  177  id.  lUI.  Ktatiitec  {Mtawtl  1>y  thn  t^imttm 
fur  Uwir  own  uw«.  dwUriiu;  Aiialt  Hin-arua  iitivigtibl«,  <lu  nut  make  ihein  »u  uithin 
Um  Cimptltntion  anil  Uvx  oi  tlii<  I'.  S.     Ihilnth  Luuibcr  Cu.  r.  t^t.  Ijanis  Bnuin  A 


mtirxvMMMit  Co..  i;  FtxI.  Kep..  4tl<.     An<l  see  f  1777.  /mM. 

=i"oir -'     " —  ■•  "  — ""-        "    '  ■-  "■ 


Voltanl  r.  Hoinn,  3  Howanl,  aU';  Baniuy  r.  K™kuk.  W  U.  8.  33T;  Oilman  r. 
ilad.,  3  Wallacr.  713:  Booth  Can>lina  ..  <ieiorKia.  Ki  V.  f.  4;  6  (feina.  .41.  Oe- 
172;  7  trf.  $U:  Ifl  ut.  47»;  IllinoU  CenL  K.  (V>.  .■.  Ulinoii'.  14«  V.  R..  At7;  Shivoly 


Philad.,  3  Wallacr.  713:  Booth  Can>lina  ..  <ieiorKia.  93  L'.  ft.  1;  6  (feina.  .41.  (Jen. 
172;  7  trf.  $U:  Ifl  ut  47»;  IllinoU  CenL  K.  (V>.  .■.  Ulinoii'.  14«  V.  R..  At7;  Shivoly  v. 
BuKlljjr.  162  if/.  I;  Scnuitun  r.  Wb««ler.  &7  Fed.  H^ii.,  MXI;  S«-i«iiUm  r.  Wh(«l«r, 


17>  r.  S.. 

'Wl»«Mn  ».  Duhrth.  06  U.  &  8T»;  C  B.  r.  Oty  of  Moline,  82  FeJ.  Rep.,  692; 
Uuvjr  r.  U.  S.,  W  id.  SMi  l*<-<ry  r.  V.  &,  177  U.  R  S2I. 
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freeing  navigation  from  obstruction  possessed  and  exercised  by  the 
United  States  through  Congress.  In  the  execution  of  the  laws  relat 
ing  to  obstructions  to  navigation  the  Secretary  of  War  has  no  general 
authority,  but  only  such  as  may  have  been  vested  in  him  by  legislation 
of  Congress,  especially  in  the  river  and  harbor  appropriation  acts.* 
15,  272,  16,  244,  March  and  .!//;•//,  1887;  31. 42,  B,  386,  86,  234,  April 
to  Septemher,  1880;  42, 85,  July,  1890;  61. 196,  66,  140,  66,  483,  Janu- 
ary to  Dttemher,  1892;  58, 450,  March,  1893;  63,  365,  Ftbtuary,  189i; 
Card  2138,  March,  1896. 

1774.  By  legislation  prior  to  1890,  Congress  had  exercised  some  con- 
trol over  the  subject  of  obstructions  to  navigation,  principally  with 
reference  to  bridges  over  navigable  streams.  (§  613,  ante.)  But  by 
the  River  and  Harbor  Appropriation  Act  of  September  19, 1890,  a 
general  authority  over  the  subject  was  assumed,'  and  it  was  enacted, 
in  sec.  10,  as  follows:  **That  the  creation  of  any  obstruction,  not 
aflBrmatively  authorized  by  law,  to  the  navigable  capacity  of  any 
waters,  in  respect  of  which  the  United  States  has  jurisdiction  is  hereby 
prohibited.-'  The  act  does  not  make  it  the  duty  of  the  Secretary  of 
War  to  enforce  this  provision  in  all  cases,  but,  in  sees.  4,  6,  7,  Sand 
12,  it  invests  him  with  specific  authority  with  regard  to  certain  kinds 
of  obstructions,  as — to  take  precautions  against  obstruction  by  bridges 
and  to  approve  the  location  of  bridges,  &c. ;  to  give  permits  for  making 
deposits  of  substances  or  materials  in  navigable  waters;  to  permit  the 
erection  of  wharves,  dams,  breakwaters  and  the  like;  to  break  up  and 
remove  wrecks,  &c. ;  and  to  cause  the  establishing  of  harbor  lines  under 
regulations  prescril>ed  by  him.  But  the  prosecution  and  punishment 
of  individuals  creating  obstructions  without  proper  permit  or  authority 
of  law  is  left  })v  the  act  to  the  law  officers  and  the  courts.  68, 365, 
February,  ISOJ^. 

1775.  There  is  no  law  authorizing  the  Secretary  of  War  to  cause 
obstruction.^  to  be  removed  from  navigable  waters,  except  as  he  may 
direct  his  subordinates,  charged  with  river  or  harbor  improvement, 
&c.,  to  remove  them  where  appropriations  exist  for  the  purpose.    '^ 
act  of  September  19,  1800,  c.  907,  makes  it  unlawful  to  place  obstruc- 
tions in  navigable  waters  without  the  permission  of  the  Secretary  ot 
War,  but  when  the  law  is  violated  it  is  not  for  the  Secretary  to  initiate 
proceedings  but  for  the  legal  and  judicial  authorities  under  sees.  lO 
and  11  of  the  act,  to  take  action  by  prosecution  and  injunction.    5S, 
343,  March,  1892;  63,  305,  February,  189J^ 

1776.  Under  the  provisions  of  sec.  10  of  the  act  of  September  19 

^See  the  Hubeequent  opinion  of  the  Attorney  General  in  20  Opins.  101. 
'See  sections  9  to  20,  inclusive,  of  the  River  and  Harbor  Act  of  March  3,  1899  (!! 
Stats.,  1151),  for  existing  statutes  on  the  subject 
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1890,  it  becomes  not  only  unlawful  but  a»oriminal  act  to  obstruct  the 
navigation  of  navigable  waters  of  the  United  States.  Thus  where  a 
lailroad  company,  under  color  of  authority  from  certain  State  officials, 
proceeded  to  close  for  a  month,  pending  the  repairing  of  one  of  its 
bridges,  the  passage  up  and  down  an  interstate  navigable  stream,  so 
that  in  fact  the  United  States  was  prevented  from  transporting  upon 
the  same  a  gun  carriage  manufactured  within  the  State  for  the  Gov- 
ernment— held  that  the  assumption  of  jurisdiction  over  such  waters  by 
the  United  States  through  the  legislation  of  Congress  had  displaced 
the  jurisdiction  previously  exercised  by  the  State  to  authorize  such 
obstructions;  and  that  under  this  legislation  the  river  was  a  public 
highway,  open,  not  only  to  the  United  States  for  public  purpases,  but 
to  all  private  individuals  whatsoever,  and  could  not  lawfully  be  closed 
or  interrupted;  and  advUtd  that  the  proper  U.  S.  district  attorney 
be  communicated  with,  with  a  view  to  the  initiation  of  proceedings 
under  sec.  11  of  the  act.     64,  210,  March,  1894. 

1777.  Those  rivers  must  }>e  regarded  as  public  navigable  rivers  in 
law  which  are  navigable  in  fact.  And  they  are  navigable  in  fact  when 
they  are  used  or  are  susceptible  of  being  used  in  their  ordinary  condi- 
tion as  highways  for  commerce  over  which  ti'ade  and  travel  are  or  may 
be  conducted  in  the  customarv  modes  of  trade  and  travel  on  water. 
And  they  constitute  navigable  waters  of  the  United  States,  in  contra- 
distinction from  the  navigable  waters  of  the  States,  when  they  form 
in  their  ordinary  condition  by  themselves  or  by  uniting  with  other 
Waters  a  continued  highway  over  which  commerce  is  or  may  be  carried 
on  with  other  States  or  foreign  countries  in  the  customary  mode  in 
which  such  commerce  is  conducted  by  water.*  The  true  test  of  the 
navigability  of  a  stream  does  not  <lepend  on  the  mode  by  which  com- 
merce is  or  may  be  conducted,  nor  the  difficulties  attending  navigation. 
It  would  be  a  narrow  rule  to  hold  that  in  this  country  unless  a  river 
was  capable  of  being  navigated  by  steam  or  sail  vessels,  it  could  not 
be  treated  as  a  public  highway.  The  capability  of  use  by  the  public 
for  purposes  of  transportation  and  commerce  affords  the  true  (»riterion 
of  the  navigability  of  a  river,  rather  than  the  extent  or  manner  of  that 
nse.  If  it  be  capable  in  its  natural  state  of  being  used  for  purposes  of 
commerce,  no  matter  in  what  mode  the  commerce  may  be  conducted, 
it  is  navigable  in  fact  and  becomes  in  law  a  public  river  or  highway.' 
Applying  these  tests  to  a  tributary  of  the  Mississippi  River  in  Ten- 
nessee, it  was  held  that  the  same  was  a  navigable  water  of  the  United 
States;  that  the  fact  that  all  acts  of  the  State  legislature  declaring  a 
certain  part  of  the  river  navigable  had  been  re|>ealed,  did  not  affect 

»The  Daniel  Ball,  10  Wall.,  557.  *The  Montello,  20  Wall.,  430. 
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1865,  ordered  ])v  the  President  to  be  honorably  mustered  out  of  service 
'*of  date  of  15th  instant,"  the  said  oflBcers  to  immediately  apply  by 
letter  for  their  muster-out  and  discharij^  papers,  A^^that  they  ceased, 
by  virtue  of  that  order,  to  be  officers  on  the  date  last  named^  though 
the  muster-out  and  discharge  papers  may  not  have  reached  them  until 
after  such  date.     Cards  1636,  1945,  October  and  Decemher^  1895, 

1767.  An  officer  of  the  volunteer  branch  of  the  army  (act  of  April 
22,  1898)  can  continue  to  hold  his  office  after  the  regiment  has  been 
mustered  out;  this  on  the  theory  that  he  is  not  an  officer  of  the  regi- 
ment morelv,  but  an  officer  of  the  volunteer  branch  of  the  armr. 
His  office  can  therefore  Ik?  allowed  to  remain  in  existence  and  he 
aUowed  to  hold  it  as  long  as  that  branch  of  the  army  is  in  existent. 
Card  5075,  SrpUmhir,  1898. 

1768.  G.  O.  108,  A.  G.  O.,  of  1863,  and  circulars  75  and  80  of  1864, 
show  that  it  was  the  policy  of  the  Government  at  that  time  to  dis- 
charge all  volunteer  officers  and  soldiers  with  their  regiments,  but 
many  of  them  were  in  fact  retained  in  sen'ice  after  their  respective 
organizations  were  mustered  out.  The  records  show  that  the  War 
Department  has  taken  action  and  rendered  decisions  in  many  cas^ 
since  the  close  of  the  war  of  the  RebeUion  based  on  the  theorv  that  it 
was  legally  possible  for  individual  officers  and  soldiers  to  be  retained 
in  service  after  their  regiments  were  mustered  out.  And  from  this 
practice  and  these  decisions  definite  rules  have  been  formulated  and 
are  now  in  force  in  the  Record  and  Pension  Office  of  the  War  Depart- 
ment. They  were  submitted  by  the  Chief  of  that  Office,  approved 
by  the  Judge- Advocate  General,  and  under  date  of  February  16, 189", 
duly  adopted  as  rules  of  practice  in  such  cases  by  the  War  Depart- 
ment, and  are  as  follows: 

1.  As  ti  general  rule  an  officer  or  enlisted  man  of  volunteers,  who 
was  not  actuallv  nmstered  out  of  ser\'ice  with  his  command,  must  be 
considered  as  having  been  retained  in  the  military  service  of  the 
United  States,  notwithstandmg  General  Orders  No.  108  of  1S63,  and 
other  orders  and  circulars,  of  similar  import,  provided  that  ho  was 
retained  in  service,  or  military  control  was  exercised  over  him.  by 
competent  authority.  There  are  exceptions  to  this  rule,  however, 
such  as  those  noted  in  paragraph  seven,  following. 

2.  When  an  offi<*er  or  soldier  was  so  retained  in  service,  or  sub- 
jected to  mil i tar v  control,  by  the  order  or  authority  of  a  superior 
whom  it  was  his  duty  to  respect  and  obey  while  in  service  and  who 
would  have  had  authoritv  to  issue  such  order  or  exercise  such  control 
while  the  sul)ordinate  officer  or  enlisted  man  was  in  service,  he  musi 
be  considered  to  have  been  retained  in  service  by  competent  authority 

3.  An  officer  or  enlisted  man  so  retained  in  service,  or  subjected  t 
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ilitary  control,  must  be  considered  to  have  been  in  service  so  long 
!  he  was  actually  so  retained  or  subjected  to  control. 
4.  An  officer  who,  having  }>een  retained  in  service  after  his  coni- 
and  had  been  mustered  out,  was  ordered  ))y  the  Adjutant  General, 
•  by  other  competent  authority ,  to  proceed  to  his  home  and  report  by 
tter  to  the  Adjutant  General  for  discharge,  must  ]>e  considered  to 
ive  been  in  service  until  he  received  the  order  for  his  discharge,  or, 
I  ca.se  it  cannot  be  ascertained  when  he  received  notice  of  his  dis- 
large,  until  the  date  of  the  order  directing  his  discharge,  provided 
lat  it  appears  that  upon  receiving  the  order  to  go  to  his  home  and 
eport  he  obeyed  the  order  without  delay. 

5.  An  officer  or  enlisted  man  who  was  retained  in  service  after  the 
nuster-out  of  his  command,  and  was  subsequently  ordered  to  report  to 
the  chief  mustering  officer  of  his  State  for  dist^harge,  must  be  consid- 
ered to  have  been  in  service  until  the  date  of  the  issue  of  that  discharge, 
prorided  that  it  appears  that  he  olwyed  his  order  and  reported  to  the 
chief  mustering  officer  of  his  State  without  delay. 

6.  But  either  an  officer  or  an  enlisted  man,  retained  in  service  or 
subjected  to  military  control  after  the  nmster-out  of  his  command, 
who  voluntarily  withdrew  himself  from  such  service  or  control  with- 
out permission  from  the  proper  authority,  or  who  failed  to  promptly 
obey  an  order  to  proceed  to  his  home  and  report  to  the  Adjutant- 
General,  or  an  order  to  report  to  the  chief  mustering  officer  of  his 
State,  must  be  considered  to  have  l)een  separated  from  the  service  on 
the  date  on  which  he  withdrew  himself  from  military  control  or  was 
relieved  from  duty;  and  if  that  date  is  not  ascertainable,  then  his  serv- 
ice must  be  considered  to  have  tenninated  on  the  date  of  the  last  official 
order  issued,  or  the  last  official  act  done  to  or  <'oncerning  him,  while 
kewas  still  actually  rendering  military  service  or  was  under  actual 
nailitary  control. 

T.  It  is  to  be  understood  that  the  foregoing  propositions  apply  only 
to  officers  and  enlisted  men  who  were  retained  for  the  service  or  con- 
venience of  the  Government,  or  by  reason  of  the  refusal  or  neglect  of 
superior  officers  to  cause  them  to  be  discharged;  and  that  these  propo- 
sitions do  not  apply  to  deserters  at  large  or  to  absentees  with  or  with- 
out leave,  at  the  date  of  muster-out  of  their  connnands,  or  to  any  per- 
sons who,  through  fault  or  neglect  of  their  own,  failed  to  be  mustered 
out  or  discharged  at  the  proper  time,  or  to  those  who  were  priultUd 
to  remain  under  partial  military  control  solely  for  their  own  comfort, 
convenience  or  safety,  such  as  sick  or  wounded  men  undergoing  treat- 
ttient  in  hospital  or  elsewhere. 

And  recently  in  section  15  of  the  **  Instructions  for  Muster-out  of 
be  Service  of  United  States  Volunteers^'  (G.  O.  124,  A.  G.  ().,  lsl)8), 
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condition  precedent  to  the  exercise  of  .such  right  wherever  its  exer- 
cise is  liable  to  affect  commerce  and  navigation;  and  when  granted  the 
permission  can  in  no  sense  ])e  constriunl  as  vesting  in  the  grantee  any 
power  to  avoid  or  contravene  the  State  and  loi'al  laws  or  to  invade  the 
privileges  and  imnmnities  held  by  other  parties  thereunder.  Card 
8360,  June,  1000. 

1786.  The  Erie  and  Atlantic  Basins,  in  New  York  Harbor,  are  pri- 
vate property,  but  they  arc  also  navigable  waters  of  the  Cnited  States; 
and  the  owners  of  the  soil  under  the  water  hold  the  title  subject  to  the 
rights  of  the  pu))lic  to  navigate  such  waters,  and  are  therefore  not 
empowered  to  till  in  the  liasins  and  deprive  the  public  of  their  use. 
Moivover  they  are  watei's  over  which  the  United  States  has  expressly 
assumed  jurisdicticm  in  prohibiting,  by  the  act  of  June  21*,  1888,  the 
dumping  of  deposits  ""in  the  tidal  waters  of  the  harlK>r  of  New  York, 
or  its  adjacent  or  tributary  waters,  within  the  limits  which  shall  be 
prescrilx?d  by  the  supervisor  of  the  harlmr.''  Ilt^d  that  the  subse- 
quent establishment,  under  the  act  of  August  11,  1888,  s.  12,  of  har- 
bor lines  in  that  harbor  outside  these  basins  did  not  oust  this  juris- 
diction, })ut  that  the  act  of  June  29,  1888,  was  still  in  fon-e.     50,  366, 

1787.  Ifeld  that  the  prohibition,  by  sec.  6,  act  of  September  19, 
1890,  of  the  dumping  of  balla.st  could  not  legally  l>e  enforced  In  New 
York  narl)or  bej'ond  the  three  mile  limit.*     51,  154,  December.  IS^l- 

1788.  /frfff  that  the  River  and  Harbor  Act  of  August  11, 1S8S,  s.  13, 
did  not  make  the  approval  of  the  Secretary  of  War  essential  to  the 
establishment  ))y  a  State  of  harbor  lines  on  its  internal  navigable 
waters,  and  therefore  that,  until  the  United  States  exercises  control  ia 
the  manner  provided  for  by  sec.  12  of  said  act,  the  State  of  Wiscon- 
sin was  empowered,  through  the  municipality  of  Diiluth,  to  chang« 
and  regulate  the  harlx)r  lines  of  Duluth  harbor  without  such  approval* 
33.  308,  Jif/f/,  1SS9. 

1789.  Th('*  River  and  Harlx)r  Act  of  June  14, 1880,  s.  4,  makes  it  tin 
duty  of  the  Secretary  of  War,  on  being  satisfied  that  a  sunken  wW 
obstructs  navigation,  to  give  thirty  days'  notice,  to  all  persons  inter- 
ested in  the  vessel  or  cargo,  of  his  purpose  to  cause  the  same  to  b6 
removed  unless  removed  by  the  persons  interested  as  soon  thereafter 
as  practicable,  before  himself  proceeding  to  take  measures  for  it! 
removal  under  the  act.  If  the  removal  be  effected  bv  the  Secretir 
of  War,  the  act  re([uires  that  the  vessel  and  cargo  shall  be  sold  I 
auction  and  the  proceeds  deposited  in  the  Treasurj'.     Under  this  legi 

^Couimrt'  the  conciirriiij?  opinion  of  the  Attorney  General,  in  20  Opine.,  293. 
'See  County  of  Mobile  r.  Kimball,  102,  U.  S.  091. 
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I  '!iim  -.■s]XHiiilly  in  view  of  the  fwt  that  the  act  authorizes  tin-  txkinf^ 
po!v-M>snioa  of  the  property  of  private  iiidivuluiiU  siiul  the  disiHisin};  of 
it  without  foiiip^'nsiition  to  th«  owiiors — hiJd  that  the  iiotire  tihould  he 
rtrietly  given  to  all  inten'stwl,  the  owners  of  the  cargo  as  well  us  the 
v<-.-«*el.  iinleiss  itidcH-d  surh  notice  were  waived,  in  which  cane  the  waivpr 
fbiHild  t»c  (letinilo  and  express  and  joined  in  by  all  the  interested  par- 
tie-..     86.  4(»(;.  (M,At,  ISfld. 

1790.  The  enK^ineer  otBwrs  of  the  ftrmy,  in  ojiening  a  channel  in  a 
navigahle  river,  for  the  improvement  of  which  appropriation  had  Iwen 
nude  hy  CVingress,  were  assisted  and  eo-operated  with  by  a  local 
trani^poitntiou  eompany  which  owned  the  land  adjoining  the  channel 
which  it  was  uMng  for  \Xn  own  ImmU.  Upon  the  completion  of  the 
iinpntvcuient  this  eouipuny  proewded  to  levy  a  toll  on  other  vcJsseU 
passing  through  the  channel.  Ihlil  that  such  toll  was  an  olistruction 
lo  navigntion  and  could  not  lej^lly  l»e  enforced;  the  fact  that  the  com- 
pany owned  the  land  giving  it  no  exclui^ive  right  tu  the  free  ium;  of 
luiviifahle  wat<>r3  of  the  I'nited  Slates.     L,  h'^A.  ■hiiy,  JA'iG. 

1791-  Where  a  railroad  company,  whieh,  as  ri|)arian  proprietor, 
owned  the  land  u]>on  which  was  Ioeatc<i  a  i-evetment  of  the  hank  of  a 
navigable  stream  (constnicted  by  the  United  States  in  the  iniprovo- 
meiil  of  the  navigation  of  the  same),  wan  authorized  to  :-el>uild  the 
revetment,  subject  to  the  condition  that  the  work  should  Iw  so  done 
and  nuiintainiM  us  to  fully  subM'rve  its  purpose  a.'^  a  safe  and  secure 
revetment  and  protection  to  the  channel  of  the  stream — /if/'/  thiit  the 
>v>m[inny,  a.s  rijiarian  owner,  was  legally  entitled  to  use  the  revetment 
-f)  hing  as  such  tiau  did  not  im{Mir  its  8Cr\'ieeablene.ss  or  involve  itueh 
an  excluidrn  posseitsion  as  would  Itc  in  violation  of  the  provbionx  of 
i!«i-.  i)  of  the  aet  of  8eptcuil)er  iV.  iswi;  and  that  a  failun'  on  its  part 
to  perform  the  condition  would  not.  y>/-r  «/■,  divest  it  of  such  right  of 
u--*,  or  emjxiwer  the  .Secretary  of  War  to  enforce  such  i>erformanee 
hy  revoking  the  authority  to  rebuild  the  revetment,     84,  II.  F-f/ruart/, 

vm.  Udd  that  under  *cc.  3  of  the  Kivcr  and  Harbor  Appropriation 
Art  of  July  13, 1 WS,  the  S'ci-etnry  of  War  was  emi>owered  Ui  author- 
ize the  laying  of  a  water  main  across  the  )hh1  of  the  channel  of  any 
navigable  water  of  the  I'nited  States.     66,  852,  .Imif.  JfiOi. 

1783.  //>/</  that  it  was  ilonbtfnl  whether  "floutablc**  stn-ams.  ■'.  «. 
ntrewiift  capable  only  of  being  Used  for  floating  saw-log»,  timber.  &e., 
no!  Iieing  navigable  in  a  general  sense,  were  included  in  the  temi 
'* lukv i gable  waters  of  the  I'nited  States,"  as  employed  in  statutes  pro- 
vidiiq;  that  dams  ohull  not  Im>  construct^  in  mich  waters  without  the 
permiMlon  of  the  Secretary  of  War.     But  M4  that  it  was  clearly 
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competent  for  Congress,  under  the  commerce  clause  of  the  Constitu- 
tion, to  exeroise  control  over  such  streams  as  highways  of  interstate 
commerce.     63,  375,  Ft-ftnianj^  1S94- 

1704.  The  act  of  August  11.  1894  (sec.  6),  provides  that  '•  it  shall 
not  be  lawful  to  i)lace,  discharge,  or  deposit,  by  any  procei^s  or  in  anj 
manner,  balla'^t,  refuse,  dirt,  ♦  ♦  ♦  or  anv  other  matter  of  ao^ 
kind  other  than  that  flowing  from  streets,  sewers,  and  passing  thei^ 
from  in  a  lu|uid  state,  in  the  waters  of  any  harbor  or  river  of  the 
United  States  for  the  improvement  of  which  money  has  been  appra 
priated  by  Congress,  elsewhere  than  within  the  limits  defined  and 
permitted  l)V  the  Secretarv  of  War'\  And  anv  and  everv  such  ad 
is  made  a  misdemeanor  punishable  by  fine  and  imprirtonment,  etd 
This  statute  prohibits  the  discharging  or  depositing  of  matter  ^'inthe 
waters  of  any  harbor  or  river  for  the  improvement  of  which  monej 
has  l)een  appropriated  by  Congress."  As  the  statute  is  a  penal  one, 
and  therefore  subject  to  the  rule  of  strict  construction^  this  prohibi- 
tion should  not  l>e  construed  to  extend  to  the  tributaries  of  sachwaten, 
notwithstanding  the  pollution  of  the  tributaries  would  result  in  iojuiT 
to  said  waters.     Card  581,  OcUher^  189^ 

1795.  No  executive  department  of  the  Grovemment  can  give  private 
parties  the  exclusive  privilege  of  harvesting  ice  from  any  part  of  t 
ravigable  river  of  the  United  States.     Ourd  1817,  Noventber,  1895. 

HEW  TBIAL. 

1796.  New  or  second  trials  have  been  of  the  rarest  occurrence  inooi 
military  service.  They  have  only  been  had,  and  are  only  authorized, 
where  the  sentence  adjudged  upon  the  first  trial  has  been  dtmpjyrotd 
by  the  reviewing  authority'  and  the  accused  has  atJced  for  a  second 
trial.  It  was  held  at  an  earlv  period  bv  Attornev  Greneral  Wirt*  that 
the  prohibitory  provision  of  the  Articles  of  War  (now  contained  in 
Art.  102)  that  ''  no  person  shall  be  tried  a  second  time  for  the  saflW 
offence,'-  did  not  apply  to  a  case  in  which  the  accused  himself  requested 
a  new  trial,  the  objection  to  such  trial  being  deemed  to  be  subject tfl 
be  \ca!r*d  by  the  i^onsent  and  action  of  the  party  tried.  The  privilege 
of  applying  for  and  being  allowed  a  re-trial — for  it  is  not  a  rights  sinci 
the  trial  may  l)e  granted  or  denied  at  the  discretion  of  the  propta 
superior— has  naturally  been  but  seldom  exercised;  parties  convicW 
and  sentenced  being  in  general  satisfied  that  the  proceedings  in  thcfi 
cases  should  be  terminated  by  the  disapproval,  on  whatever  gromil 
the  same  may  be  based.  The  principal  instances  of  new  trials  in  08 
practice  are — that  of  Captain  Hall  (in  whose  case  Mr.  Wirt's  opiiUQ 

^  1  Opins.  At.  (ien.  233.     And  see  6  id.  205. 


501 

B  given),  and  those  of  whith  thi-  piix-Oi-dings  nre  pulilbhed  in  (}.  O. 
18.  W«r  Depl.,  ISHl.  aod  G.  O.  8,  «,  and  26,  First  Mil.  Dirt..  1S«9. 
\tf-r  a  ifont<'nfi!  han  Ix-cn  duly  approved  and  haa  tnki'n  f  fffH-t.  the 
graoling  of  a  new  trial  ih  of  coui-se  beyond  the  power  of  a  military 
coRUiMuider  or  the  Pr«'id<?nt-  XXXVn.  4»i.  Aj>r'7.  ;.S76';  XXXIX, 
238.  Oetoier,  1877;  XLUI.  •(■_':(.  XUV.  171,  Octobe>\  ISSO. 

NOLLE  PROSEQtri. 

^B  X7t7.  A  prottecation  before  a  eouit  martial  proceedi*  in  tho  name  and 
^^P  the  uuthoriti-  of  Uic  Government.  (S<'C  Art.  !X>.)  The  Unit«d 
IJtatiif.  therefore,  through  the  SecretaiT  of  War,  or  tho  military  com- 
tmnder  who  hai>  convened  the  court,  may  i'e(]ntre  or  authorize  the 
judgo  advocate  to  enter  a  nulU  j/ro>it'2"i  in  a  cn»e  on  trial  {or.  less  teeh- 
uii^ly,  withdraw  or  dL^eontinue  the  protiecution),  either  a^  to  all  the 
I'harp^*  where  there  are  sevenil.  or  aw  to  any  particular  charge  or 
fipeeilication.  But  the  judge  advocate  cannot  exerriso  this  authority 
at  hilt  own  discretion,  nor  can  the  court  direct  it  to  be  exerciwd.  IX, 
is**.  533,  AHg>i*t,  JHdi;   \A\ .  ib^,  T-'vy-.A./.  !'<S7. 

tHON-COnnSSIOlIED  OFFICEB. 
1798.  Where  a  non-c<>uniii->sioiicd  utlicrr  i-eri.'eiint)  was  tran.sferred 
anulhi-r  company  a>   u  private,  Init  sliurtly  thereafter  wa>i  again 
appointed  a  non-commissioned  oftk-er;  /ir/'/that.  having  actually  served 
for  a  lime  a*  a  private,  bif  servici'  su*  such  ctmld  not  legally  l>e  con- 
^jerted  into  that  of  a  non-<'ommisnioned  officer  by  dating  his  warrant 
Htaek  to  the  date  of  his  transfer.     Card  44^7,  Jnm;  189H. 

^^  tTBQi  An  officer  of  tlic  army  hiw  w>  uutliority,  ••irhilc  tiffiill,  U)  admin- 
Liter  an  oath.  Wv  i<t  indeed  si>eciHlly  empowered  to  excreir«  thi-i  func- 
tion, under  certain  eireunn^tances.  by  statute — as  by  the  2d.  «4th  and 
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}ihU>*,  anil  for  nlhrr  )iiir)HiH« 

t'ndOTMc  Xt-i  the  act  »\  May  'iA,  IHHH  (29  State..  184),  t'nUi^l  Suhw  <-viiuiils- 
■iotiM»B&d  all  dt^rlu  uf  I'nitt^  i*Ul«it  L-uurUt  are  autUuriaeil  to  udininistt^r  uatlugva- 
•ndlj  (SC'otDp.  Dn-.,  «5). 
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85th  Articles  of  Wur;  luul  further  by  sec.  183,  Rev.  Sts,,  in  a  case 
whore,  being  an  oflScer  of  the  War  Department,  he  is  detailed  to  inves- 
tigate frauds,  &c.'     XXXIV,  648,  December,  1873. 

1800.  Par.  771.  A.  R.,  authorizing  certain  military  officers  to  admin- 
ister certain  oaths,  Juhl  without  legal  effect.  Such  authority  can  be 
given  only  by  statute.  66,  88,  OcUiber^  1802.  The  regulation  is  an 
encroachment  \\\>o\\  the  legislative  province.  60,  471,  July^  1803;  65, 
187,  Jfint,  ISO4.  The  affidavits  referred  to  in  this  paragraph  (which 
are  such  only  as  relate  to  matters  of  property  accountability — XLIX, 
244,  3H3,  355,  Jtfft/  and  Stj>teNJ)er^  I880)  should  be  taken,  if  practica- 
ble, }>efore  one  of  the  militarv  officers  authorized  to  administer  oaths 
by  the  act  of  July  27,  1S92,  c.  272,  s.  4.  If  no  such  officer  is  avail- 
able, a  compi»tent  civil  official  should  }>e  resorted  to.'    60,  471,  xw/w. 

1801.  The  act  of  July  27,  1892,  c.  272,  s.  4,  in  authorizing  certain 
military  officers  to  administer  certain  oaths,  does  not,  of  course,  affect 
the  power,  of  administering  such  oaths,  of  other  officials  who  may 
have  >>een  authorized  to  administer  them  before  the  passage  of  the 
act.  Such  officials  may  still  administer  the  same,  and,  when  doing  ^^i 
should  })e  jmid  their  fees  as  notaries,  commissioners,  &c.,  as  before. 
But,  to  avoid  expense,  it  is  desirable  to  resort  to  the  officers  empowered 
by  the  statute,  where  practicable.     66,  408,  Xovemher^  1892. 

1802.  Affidavits  required  to  be  taken  in  the  execution  of  contracts 
pertaining  to  military  administration  may  be  taken  before  the  officers 
named  in  the  act  of  July  27,  1892.  This  act  having  been  passed  sub- 
sequent to  the  enactment  of  Section  3745,  Revised  Statutes,  modifi** 
the  latter  to  the  extent  stated.  Cards  3671,  Xovemher,  1897;  3768, 
Jmiunnj^  lSf)S. 

1803.  The  term  •'judge-advocates  of  departments'-  used  in  the  act 
of  July  27,  l8'J2,  was  intended  as  descriptive  of  the  officers  perform- 
ing the  dutitvs  of  those  positions,  and  includes  the  officers  detailed 
under  tin*  act  of  July  5,  1884,  to  perform  such  duties  as  well  as  the 
officers  of  the  Judge- Advocate  GeneraFs Department  who  are  perform- 
ing them,  and  also  officers  temporarily  assigned  to  such  duty  bv» 
department  commander.  In  fa(*t  there  is  no  officer  of  the  army  whose 
title,  aside  from  his  assignment  to  such  duties,  is  *' judge-ad vocatfi of 
department/'  The  judge-advocate  of  a  department  and  the  other 
officers  named  \i\  tin*  act  of  July  27,  1892,  as  well,  should,  in  takiog 

'Sw.  is:?,  Kt'v.  iSts.,  \va»*  ainendi»<l  March  2, 1801^  to  read  as  follows:  "Anyoflkff 
or  clerk  of  any  of  tho  dopartmente  lawfully  detailed  to  investigate  frandB  on,*^ 
attempts  to  defraud,  the  (ioverninent,  or  any  irrcffularit v  or  misconduct  of  anyoffic* 
or  a>rt»iit  of  the  I'nittMl  States,  and  any  officer  of  the  Army  detailed  to  condnrt  tf 
inve^^ti^ation,  and  the  recorder,  and,  ii  there  be  none,  the  presiding  officer  of  tfl 
military  l>oard  ap|x>inte<l  for  nuch  purpose,  shidl  have  authority  to  administer  tf 
oat!)  to' any  witni'ss  attending  to  testify  or  depose  in  the  course  of  such  investigatiaB'' 

»Set»  C;.  ( ).  20,  of  June  22, 1894,  abrogating  the  old  par.  771,  A.  R.,  and  subrtitutii 
a  new  one  in  conforniity  with  the  view  here  expressed,  tJ83  of  1895  (765  of  1901). 
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affidarits,  append  to  their  sigoatures  such  words  as  will  show  that  they 
»Vr  coiiipetvnt  to  ftdraiiiistersuch  oath:^.  Cai-ds  37i*5,  December.  1807^ 
WHiO,  Oetoher,  HXKK 

OATH— OF  OFFICE. 
1B04.  The  act  of  July  2, 1862.  uow  contained  in  Sec.  1756,  Rev.  Sts.,' 
rt-'jiiirt'^  that  "Bvery  person  elet-I^'d  or  appointed  to  any  office  of 
ItoiKir  or  profit,  either  in  the  civil,  military  or  naviil  ser^'ice"  (with 
n'rtuin  exceptions  stutM).  shall,  before  entering  upon  tlie  dutifls  of 
0u<-h  office,  take  and  subst^ribo  a  certain  form  of  oath  recited  in  the 
unacliHent.  Ihltl  that  the  tenn  "office"  referred  to  a  public  office 
eMnltliMhed  by  law  with  a  delintti!  tenure,  function,  &c.,  and  therefore 
tiiat  nn  lujeiit  employed  by  the  Secretary  of  War,  under  his  general 
authority.  »n<l  for  n  temporary  purpose,  and  whose  duties,  i&c.,  were 
nut  delined  by  any  Mtatute,  was  not  an  incumbent  of  an  <j/ftW  in  the 
(tense  of  tho  statute  or  required  to  take  the  prescribed  oath.'  XXVI, 
GU-i.  Jiili/^  IHGS. 

1806.  Ilf-itl  that  u  *"  private  physician,"  temporarily  employeii  to 
iiticnd  (irticer.-*  or  soldiers  under  the  authority  of  tho  Army  Itegula- 
tiling.  wH--«  not  an  officer  of  the  United  States,  or  re<|uired  to  take 
the  uHlh  prc^crilxtl  by  the  act  of  Julv  2,  lSfi2  {Soc.  1750,  Itev.  Sts.). 
X.WIIl.  •!)>.  July,  ISm;  XXX,  -137,  Vuw.  1870. 

1B06.  //'/'/  that  an  officer  of  the  army,  in  entering  upon  his  office, 
c»inld  iMil  I»c  allowed  (in  the  absence  of  siK-cial  authority  from  Con- 
{frew))  to  take  a  moditie<l  oath  of  office  on  the  ground  that  his  ivligious 
cYinviclions  would  not  permit  him  to  take  the  outhaii  presi'rilied  in  the 
Ktiiliite.      XI,  .50.t,  Fti,fi<trij,  ISGH. 

1807.  /I'll]  thut  u  perxon  who.  having  given  aid  to  the  enemy  during 
the  war  of  the  relwllion,  had,  upon  his  dlsabiUly  l>eing  removed  by 
OmgreHfi.  iR-en  ap[K>inIed  to  an  office  under  the  United  Slates,  could 
not  Icf^alty  qualify  himsi>lf  for  the  uamo  by  taking  a  form  of  oath  of 
offioi*  prepare<l  by  himself,  but  could  take  only  the  modilied  form 
i^w-cially  aulhoriw?d  by  Sec,  1757,  Kev.Sts.     Xl'X,  81*,  October,  JS6S ; 

;t7t;.  ./.luiuiri/.  rsfx. 

1808.  Seelion  2  of  the  act  of  t'ongress,  approved  May  13.  188-t  (23 
Slat.  2i),  provides  that  the  oath  of  office  to  lie  taken  by  any  person 
N|)]ioinl«-<l  lo  an  office  in  tho  militanF*  service  shall  W^  thut  prescriltod 
in  Section  1757,  Itev.  .Sts.  Section  1758  provides  that  tills  oiith  "may 
be  tukirn  liefore  any  officer  who  i-  uuthorizod  either  by  the  laws  of  the 
Uaiird  Stntw  or  hy  the  Iwal  munici[iAl  law  u>  Bdminisli>r  oaths." 


■  Bt-imlrrlbf  an  <>I  >Ur  IS.  IHM  II  Sup.  Kcv.su..  43S). 

Ehe  lakrn  bv  officer*  »hall  \f  iliitt  jif\»crih«l  in  Spt 
mufHayvof  who  arr  n'lt  i  iJHceri  on.-  niiL  rnjuinil  I 
l»f,  KwT.  St».,  Mw  I  Comp.  I>w.  HO, .    '       ■ 


V  1  1810, 
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Iltld  that  an  oath  of  office  taken  })efore  an  assistant  postmaster  was 
not  sufficient;  .such  officer  not  l)eing  empowered,  either  by  the  Federal 
or  the  local  law,  to  administer  such  an  oath.     39,  ll>,  Fr^fruary^  1S90. 

1809.  Officers  of  the  army  are  authorized  to  administer  oaths  of 
office,  by  Sec.  :31>2,  Kev.  Sts.,  to  the  Postmaster  General  and  ''penjoiw 
employed  in  the  i)ostal  service.""  50,  74,  Octo^>ei\  1891;  Card  8725, 
August,  ICKK).  And  //^/// that  the  officers — judge  advocates  and  trial 
officers — designated  in  the  act  of  July  27.  181^2,  c.  272,  s.  4,  and 
authorized  to  administer  oaths  for  '•purposes  of  military  administia- 
tion ,"  have,  under  this  act  and  Section  1758,  Rev.  Sts.,  authoritrlb 
administer  oaths  of  military  office.*     Card  4441,  June^  1898, 

1810.  The  Constitution  requires  all  executive  officers  of  the  Govern- 
ment to  take  an  oath  to  support  it,  and  by  an  act  of  Congress  approved 
May  13,  1884  (23  Sts.,  22),  repealing  Section  1756,  Revised  Statutes, 
persons  appointed  in  the  military  service  are  required  to  take  the  oath 
prescribed  in  Section  1757,  Revised  Statutes.  Section  1756  expresslj 
required  that  the  oath  therein  prescribed  should  be  taken  before  enter- 
ing on  the  duties  of  the  office  and  before  being  entitled  to  any  of  the 
salary  or  emoluments  thereof,  but  this  section  was  wholly  repealed, 
and  all  that  stands  in  its  place  is  the  requirement  to  take  the  oath  given 
in  Section  1757.  There  is  therefore  no  existing  requirement  astotiie 
time  when  the  oath  shall  })e  taken.  So  where  an  officer  having  accepted 
an  appointment  as  second  lieutenant  in  the  Signal  Corps*  and  taken 
the  oath  of  office  }>efore  a  person  not  authorized  to  administer  it,  A<tf 
that  a  second  oath  should  be  taken  and,  if  taken,  the  term  of  service 
could  1)0  counted  from  the  date  of  acceptance.'  Card  4567, /ti/y  ii?j 
1898.     See  Card  WU.  Juiw.  1899. 

OFFICE. 

1811.  A  public  office*  is  a  place  created  by  statute  or  by  virtue  of » 
power  conferred  by  statute,  for  the  purpose  of  the  administration  of 
public  affairs,  and  the  holder  of  which  is  appointed  or  elected  and  not 
employed  by  contnict  merely,  and  is  vested  with  functions  involvii^ 

»SeeCirc.  2:i  A.  <;.()..  1S»S. 

*  C<)nii>an*  Mecheni,  I'liblic  ( )ffioer8, 1«)5.  That  the  requirement  as  to  takingtheoith 
is  <lirert<)rv  ami  the  term  i\i  otlicean<i  iMmipensation  Ijt^iu  with  the  acceptance  of  the 
otfice,  nee*  V.  S.  /.  FlaiKlern,  112  V,  S.  88;  U.  S.  r.  Eaton,  169  id,  31^1;  4  Comp.Dee. 
4iM>,  601 ;  <)  id.  <>72.  In  cases  of  promotions  in  the  Army  by  **  immemorial  iiwtom and 
i)ra<'tic*f"  an<l  as  tixe<l  l»y  re^riilations  '*rei*opiized  and  sanctioned  by  CongreaB,"  W[ 
i)e;rinH  witli  dates  of  vaeaneies.  Dig.  I>ec.  Second  Comp.,  vol.  3,  sections  867,88; 
Ht^s  also,  i>ar.  i:W>,  A.  K.  of  1895. 

*An  otliie  is  a  public  station  or  employment,  I'onferreil  by  the  appointment  of 
Rovemment.  The  term  embraces  the  ideai*  of  tenure,  duration,  emolument,  tad 
duties.  The  dutit^  are  continuiim  and  ])ermanent,  not  occasional  and  tempoimry,  and 
are  detin<»d  bv  ruk»s  presorilKMl  bv  ^rovemment  and  not  bv  contract  U.  S.  r/Htrt* 
well,  «  Wall.  ';i85;  L'.  8.  r.  (iermaine,  99  U.  S.  .WS.  See,  also,  U.  S.  r.  Mooat,  U* 
id.,  .307;  U.  S.  v.  Maurice,  2  Brock.  98  (Federal  Oasee,  No.  15,747);  U.  8.  r.  Bkxnk' 
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the  action  of  some  purt  of  the  tuafhinery  of  jfovernment  (legislative, 
cxocutivp.  or  judii'iiil)  hclongiii^  to  the  |x>liticAl  roiiiraunily  whose 
agent  hi-  is,     Cui-d  :i»a.  Moi/.  1S90. 

IBIS.  Il  l-i  a  ruli>  of  luw  that  when  a  person  holding  ono  otUt-c  ontecs 
upon  Hnuthi^r.  it  jierforiuaiu'e  <if  the  duties  of  whii':h  \»  iiicompatihle 
with  the  performance  hy  him  of  the  duties  of  the  tiii^t,  iie  ahandomi 
iin>l  viii'iites  the  tirrt  office  in  entering  upon  the  aeeoiid.'  ThuH  Ifld 
llmi  It  laptain  <if  New  York  cavalry  who  accepted.  July  :JOth.  lSil4. the 
(ttiice  of  captain  and  aHsintant  i|Uartennii>itcr  of  volunteer.^  vaimtud 
on  that  day  hiM  oltice  of  captain  of  cavalry.  40,  UVA.  Aj/ri/,  3S&0.  Hut 
ffid  (hat  u  nqitaiii  of  caralry  did  not  i^icate  hit*  offio'  tu^  Mivh  by  the 
■cc-optanee  of  prufewor  of  tbe  I'.  S.  Militan,-  Academy — therp  lieing 
oo  le^l  ioroniptttibility  or  itUH>nr<i<*tf*ucy  in  the  funrtioiin  of  the  two 

wmrU  3  BHiMlJit.SW  IFnlenU  dun-.  No.  ]4,B1Z);  Ju  rv  Uallmway.  71  N.  V.  238; 
fbtmtMttd  •'.  iinyoT  Kl  id.  37S:  Praple  r.  Ihume,  V2l  id.  .'W7:  In  rr  CotUik.  II  K.  1. 
Mh  WllouK  r.  IVi>pli>.  W)  III,  IMS;  Thn>oi>  •:  (jui|(di»i,  4U  >ll<-h.  ti'U;  Kute  v.  lie 
litrm,  ta  IVx.  SS7:  la  Itpiiu.  At.  V,vu.  •Mli;  3U  U.  tilMi;  4  C(>m|i.  l>iX'.  t»W,  ami 
MXboHlMw  dial.  A  jiublir  nlfitvr  in  thu  inoumbeut  uf  an  ofiir^  "whuexprdeeecon- 
Uumi— ly.  and  a**  ■  jart  n(  the  regular  lui'l  pemmit^t  »illniiiiBtnlion  nf  the  tiovem- 
tnetiU  kla  mUh.-  piiwifn,  tntBle,  atid  ilutltw  .  HliptmyKan  Co.  r.  Parker,  S  Wall.,  9A. 
In  tiarw  ol  Ifait  ptuviriotw  <>(  the  Cunxlitutiun  hd  tn  the  uupoiiitmeiit  o(  ultJcem,  uiilna 
a  [■•null  in  Ibi-  »er\-ir«  of  tlic  rnittvl  Htates  holiLt  bin  placv  by  virtuu  »f  an  agipuint- 
tacnt  by  ihe  Pradda-nt,  or  u(  uao  uf  the  omitla  of  law.  or  neads  of  ilii|>artnietil0. 


.-(  Ibel'n _        _  

V.  8.  r.  l^niiUi,  id.52&:  1  Conii>.  Oh.-.  640;  4  »/.  703:  5  •</.  M».     .is  Kf  retireil  i.mrvn 
hoUlintE  itlBi*,  xn-  nule  1,  fmfy  623  ji-xil. 

'  111  trir  Ktwiiiv  (if  ft  8tatuti>rj-  proliibituin  a  prreon  mar  hold  twn  dbiljni-t  otflc.^ 
ptatTv,  or  eiii|il<iriiit-tila  wlm-h  arv  not  irio>iiii«tilile.  aiiif  nxvivu  \\\«  rnnincngBtion 
■U»cb»l  (<>  <'M-U.  amveniT.  1'.S.,Z1  lloHnnl.  46:1;  L'.R  r.  UriiKlle.  110  U.  S., (18(4; 
r.S. '.S«iii..i.-n.  120.  id.  126;  Mvipi  ■■.  f.  H.,  in  (t.  ("18.4(17;  .^  Opin.  At  (ien.  7r»;  19 
id.  2S3;  3  I'oui]).  D.?t.  432;  4  iW.  115;  6  id.  H;  «  ir/.  ^84.  ik«.  But  the  senirea  for 
whirh  cxlm  minfieiMition  is  Klluwvd  nimrt.  UDiler  the  ftaliilw.  l)o  Biieh  aa  have 
on  roniitvtton  with  th«  dutiaia  of  thn  nIfiRirr  and  luiU't  \k  n;iidpr«l  uudvr  an  uppojiit- 
uienl  "t  ^uiployuient-  t3onver»  r.  I'.  H.,  ;il  Howanl,  4«:l;  t'.  S.  ■■.  Smiinden,  12U  f.  S. 
tW;  l»  <lp.  At.  <;mi.  283;  6  Couii..  Iki-.  '.';  «  id.  a*).  (BCt.  I'n.ler  nwtii.n  2  of  the 
•rt  nf  July  31,  luw  iWKUt*.,  2li'i  I,  B.i  c.m.-.r,  ..th.-r  ttmn  i>  rrlir^l  cffi.-er  e!«t*.i 
or  a|i}ii  iljttvd  an  fjHs-ifioil  tlit>ivin,  anvpliiiic  or  iiihiiniiiiiti  to  holii  aftiT  tht>  )HU«i)f;«[jf 
Ual  ai-l  a»  uflliv  ailh  an  annual  (uIhtv  uf  f.'.'idU  or  iii'irt-,  vaeal«a  any  olhir  olfli'o  to 
'  imp.  I>M-.  33,  !**f,  however,  f.  S.  r,  Hur«ha, 
iiX  thp  raniu  rifflrr,  prnding  notice  of  it]i|ioiiit- 
nwul  of  Mcnwfr,  twe  7  <  iplim,  .M.  iien,  30»;  1  Conip,  T)ec.  67tl;  3  i<i.  240. 

•Cowwwd  in  by  the  f^-cnlary  of  War.  8w,  h..»ever,  20  Ojjinn.  At  th-n.,  "" 
>h«Tr  Allv.  lirnrnil  .MilliT  hi'lil  thmt  thu  accrplaniv  of  an  aiijiouitnient  »-  '''•'- 
Ihp  UMx>rJ  and  Pvn»ii>n  < "tlli-e.  War  noiartiin-nt.  Iiy  a BUTi^eon  nf  the anny  inuin-« 
a  Ktazw.y  in  the  latter  ultli¥,  the  oltii-cn  IxI'ik  hi'ld  to  he  lueonfflxtent;  hut  Miid  ihul 
wlieth*^  Uiisvitiw  iiccom-i-t  or  not,  the  npi">intment  of  a  ■<ua.'(«ai>r  tn  tlic  iilhi-<i  of 
Maiweuii  amild  di«nlacv  lh«  I'.nnir  inoiinil^nl,  dtinu  Blakr  i'.  V.  S.,  lOS  I'.  S,  :^:'7.  and 
Krrwr.  r-S,.l(w!'/..-t3li.  Ami  uhtn-unappronriation  vra«niadcfi)r  "theiuty  >^l.>ii<- 
■Mnrtant  [inifnwor"  of  thn  Military  Ai-nd<-my,  the  art  iiroviiting  for  llie  Bp|>iiiilii<ent 
oJMch  nnitewiir  in  addition  to  thoHothervlofonnaulhoriird,  Atlomrv  <M'hiTaUUni-y 
brU  tbal  aa  the  li-na  ol  lite  new  olHtv  would  not Jvt<in  until  the  next  tiMvl  yi-or.  the 
•cnqiiBniv  n(  the  appointment  (hereto  hy  an  olHi-er  of  the  anny  would  not  varaio 
hiaotfifo  until  thii  term  nf  the  m-M' oltlif  actuallv  euminetwe*.  20Opinti..&tt3,  In  a 
•t«dirioDuf  the  Comptroller  the  iHwilion!- of  "41'tfng  judae^vorsteandaid  to  a  major 
ifi'wial"  wi^nt  held  to  l)c  "incmipBlilile,  and  an  nflifer  w  not  entitU-d  to  the  oddi- 
tMOal  pay  ol  both  jionilion*  at  the  mjuo  tini«.'*     6  Cump.  L>et*,  1^71, 


uw  ai-i  a»  ouiiv  mio  au  aiiiioai  minr^  oi  ^^-n 
whirli  aunpciMBlion  t»  attai-he<l.  2<\imp.  I>i 
1T2,  r.^.S07.     A*  tn  two  pprMiDK  holding  thei 


Chief  uf 
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1813.  Section  2  of  the  act  of  July  31,  1894  (28  Stats.,  205),  provides 
that  no  person,  other  than  retired  officers  elected  or  appointed  as 
therein  .specified,  "who  hold.s  an  office  the  salary  or  annual  compensa- 
tion attached  to  which''  amounts  to  5?2,500,  ''shall  })e  appointed  to  or 
hold  any  other  office  to  which  compensation  is  attached  unless  specially 
heretofore  or  hereaft(T  specially  authorized  thereto  by  law.''*  Held 
that  while  the  act  of  April  22,  1898,  for  the  raising  of  volunteers  (30 
Stats.,  3r)l)  "spi^cially  authorized"  the  appointment  of  regular  army 
officers  ])y  the  governors  of  States  and  Territories,  no  such  provision 
was  made  as  to  volunteer's  of  the  District  of  Columbia,  and  a  captain 
receiving  an  annual  compensation  amounting  to  1?2,5<X)  a  year  could 
not  hold  his  office  in  the  regular  army  and  accept  an  appointment  as 
field  officer  in  the  regiment  of  volunteers  from  the  District  of  Colum- 
bia.    Card  4119,  Jfat/,  189S. 

1814.  Section  1222,  Rev.  Sts.  (act  of  July  15,  1870),  provides  that- 
"No  officer  of  the  Armv  on  the  active  list  shall  hold  anv  civil  office, 
whether  hy  election  or  appointment,  and  everj'  such  officer  whoaa'epts 
or  exercises  the  functions  of  a  civil  office  shall  thereby  cease  to  bean 
officer  of  the  Armv,  and  his  commission  shall  be  therebv  vacated'' 
Iftld  that  this  provision  was  an  exercise  by  Congress  of  its  constitu- 
tional power  '•  to  raise  armies,''  which  includes  the  power  to  determine 
of  whom  they  shall  consist,'     XXX,  556,  Augiist^  1870. 

1816.  Under  the  provisions  of  Sec.  1222,  Rev.  Sts.,  an  officer  on  the 
active  list,  who  accepted,  held,  or  exercised  the  functions  of  a  civil 
office  after  July  15, 1870,  ceased  to  be  an  officer  of  the  army.'  XXXV, 
54,  Dectmht-r^  187 S. 

1816.  The  words  '*  exercises  the  functions  of  a  civil  office"  were  used 
in  Sec.  1222,  Rev.  Sts.,  in  order  that  it  might  not  be  necessary  to  prove 
in  every  case  that  an  officer  of  the  army  entering  upon  a  cinl  office 
had  qualitied  according  to  all  the  formalities  of  the  law,  but,  rather, 
that  the  holding  of  the  office  whether  by  formal  qualification  or  other- 
wise should  have  the  effect  of  vacating  his  commission  in  the  army. 
"Exercising  the  functions  of  an  office"  means  something  more  than 
merely  tniiisacting  some  of  the  business  of  an  office  as  the  agentoi 
some  one  else;  it  moans  transacting  the  business  by  virtue  of  holding 
the  oflico.     Thus  where  an  officer  on  the  active  list  of  the  armv.  after 
having  had  conft^rred  upon  him  by  a  governor  of  a  State  the  honorary 
title  of  colonel  and  assistant  adjutant  general  in  the  State  nuliti** 
took  teniiK)niry  charge  of  the  adjutant  general's  office  of  the  State  ^ 
the  re(iuest  of  the  governor,  during  the  absence  of  the  adjutant  g^^ 

' Sec^  2  C'oini).  IHh'.,:W. 

^^w  rnit<Mi  Static  '.  Hainbridpe,  1  Mason,  71;  In  re  Riley,  1  Benedict,  408. 

'SiK*  the  opiiiidii  of  the  Attorney  (ieneral  (14  Ojpins.  200),  that  the  General  of  tJ> 
Armv  Qu\\\i\  not  exereine  the  otficv  of  Secretary  of  War  without  ceasing  to  be  an  offi^ 
cer  o'f  the  army.     But  i<ee  n<»w  the  act  of  Aug.  5,  1882  (22  Stats.,  2^). 
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:»1,  held  that  such  action  on  the  part  of  the  officer  did  not  amount  to 
le  acceptance  of  a  civil  office.  If,  on  the  other  hand,  the  officer  had 
I  fact  been  commissioned  as  asst.  adjt.  genl.,  accepted  the  commis- 
on,  and  entered  upon  the  discharjife  of  the  duties  of  the  office,  he 
ould  then  have  been  exercisinjr  the  functions  of  a  civil  office.  Card 
12,  September.  1891^. 

1817.  Held  that  the  term  civil  office  employed  in  Sec.  1222,  Rev.  Sts., 
Deluded  Federal,  State,  county,  or  municipal  office.  XXXVI,  477, 
May,  1875;  LV,  501,  April,  ISW.  So  //< /r/  that  an  officer  of  the  army 
oould  not,  without  thereby  vacating  his  military  office,  accept  or  exer- 
cise the  office  of  park  commissioner  of  the  City  of  Philadelphia  (XXX, 
555,  Auf/mt^  1870);  or  of  trustee  on  the  teard  of  trustees  of  the 
Qncinnati  Southern  Railroad^  (XXXVIII,  31,  Marc/i,  1870);  or  of 
commander  of  a  battalion  of  State  militia  (XLII,  806,  Mat/,  1879); — 
these  being  offices  created  by  State  statute.  So  held  that  a  medical 
officer  of  the  army  could  not  accept  the  office  of  a  county  physician, 
and  retain  his  military  office.     XXXVI,  477,  su/rra. 

But  where  a  State  statute  authorized  the  employment,  by  the  board 
of  water  commissioners  of  a  city,  of  a  jx^rson  as  an  engineer,  and  the 
position  was  offered  to  an  engineer  officer  of  the  army,  hr/d  that  such 
officer,  in  accepting  the  same,  by  the  authority  of  the  Secretarj'  of  War, 
would  not  be  affected  by  the  provision  of  Sec.  1222,  Rev.  Sts.;  such  a 
position  being  in  fact,  as  it  was  designated  in  terms  in  the  statute,  an 
m]fioyment  merely,  and  one  of  a  temporary  and  incidental  character, 
»nd  thus  properly  distinguished  from  an  office.  XXXVII,  540,  J!/ay, 
^*7tf.  And  similarly  held^  later,  in  regard  to  the  employment  of  the 
8wne  officer  (under  a  similar  statute)  as  a  consulting  engineer  to  the 
State  engineer;  the  function  of  the  latter  l>eing  the  office  established 
by  the  statute,  while  that  of  the  former  was  but  an  incidental  employ- 
ment.    XLIII,  307,  May,  1880;  LII,  271,  June,  1887. 

1818.  So,  hM  that  an  officer  of  engineers  detailed  by  the  President 
to  perform,  or  assist  in,  engineering  work,  for  State  or  municipal 
wthorities,  at  their  request,  could  not  be  sjiid  to  exercise  a  civil  office, 
tod  was  thus  not  affected  by  the  provision  of  Sec.  1222,  Rev.  Sts.; 
the  only  question  to  be  detennined  in  cases  of  such  employment  being 
that  indicated  by  Sec.  1224,  viz.,  whether  such  work  would  recjuire 
the  officer  to  be  separated  from  his  corps  or  otherwise  interfere  with 
the  performance  of  his  military  duties  proper.*  XXXVII,  540,  542, 
%,  1876;  LII,  271,  June,  1887. 

^Concurred  in  by  the  Solicitor  Genenil,  15  Opins.  At.  Gen.,  551. 

'Itisheld  by  the  Attorney  Geiu'ral  (IH  Opinn.,  4JW)  that  while  to  detail  an  offi- 
cer of  the  active  list  for  duty  with  l'rofi»sHor  Kinjr  on  the  U.  S.  Geological  Survey 
^Ottld  not  be  to  invest  him  with  a  riri/  (tjjirt;  yet  that,  as  nuch  survey  in  a  riril  vurk, 
JJ^ officer  could  not,  in  view  of  the  provisionn  of  Sec.  1224,  Rev.' Sts.,  le|?allv  l>e 
J[?*>iled  for  duty  thereon  if  the  effect  of  such  detail  would  1h»  to  separate  hirn  from 
J^'^giment,  corps,  Ac.,  or  otherwise  interfere  with  the  i)erforniance  of  his  military 
a^tjefi  proper. 
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1819.  StH*.  122:^,  Rev.  Sts.,  d<x\s  not  apply  to  enlisted  men.  ButJ 
except  perhaps  in  u  nire  ca.se — as,  for  example,  the  case  of  an  ordnances 
ser^^eant,  or  other  luemlx'r  of  the  non-commi8%»ioned  .staff,  eHtablisbedK 
at  a  i>ermanent  station — it  must  in  general  })e  quite  incompatible  wi 
the  status  and  obligation  of  an  enlisted  man  to  hold  any  civil  office  o 
employment,  even  one  held  for  the  mere  purpot^e  of  qualifying  th< 
party  to  administer  oaths,  as  that  of  a  notary  public.  XXXVUL,  616 
J\(u*\  1S77, 

1820.  There  is  no  sUitute  of  the  United  States  which  renders  a 
enlisted  man  of  the  army  ineligible  for  civil  office.     So  held^  that  i 
the  absence  of  any  State  statute  directb'  or  indirectly  disqualifyi 
such  person  for  holding  or  exercising  the  office  of  town  i-onstable, 
may  legally  1h»  elected  or  appointed  to  and  exercise  the  same. 
1077,  March,  isf)'^, 

1821.  There  is  nothing  in  the  United  States  statutes  or  arm}* 
lations  which  prohibits  a  quarteniiaster  employee  (post  engineer) 
accepting  the  office  of  mem})er  of  a  city  council.     Card  5023,  Septei^^ 
htrr,  1S98. 

1822.  Ilthl  that  the  position  of  master  machinist  at  the  Springfiel^l 
Arsenal,  conferred  by  the  appointment  of  the  commanding  officer,  w:cas 
not  properly  a  Federal  office,  but  an  employment  simply,  so  that,  upon 
the  appointee  }>eing  elected  a  member  of  the  school  committee  and  <^i 
the  Board  of  Water  Commissioners  of  Springfield,  he  could  not  be  sai^ 
to  come  within  the  application  of  the  Executive  order  of  Jan.  28, 187S, 
declaring  that  peiNons  holding  Federal  office  should,  if  accepting  Stat*^ 
Territorial  or  nmnicipil  office,  l)e  deemed  to  ^'acate  and  resign  tkai»* 
Fedeml  office.     XXXVI,  228,  FSniary,  187o. 

1823.  Officers  on  the  luttrtd  Iht  are  not  aflfected  by  the  provisions ^:^' 
Sec.  1222,  l{(»v.  Sts.'     Thev  mav  hold  anv  State,  count v  or  municipal 
office,  and  receive  th(»  t^moluments  of  the  same  without  their  militaf^ 
office  or  pay  bt»ing  in  any  manner  affected.     Nor  will  their  holding 
military  office  under  the  United  States  operate  as  a  disability  to  their 
receiving  office  or  jxiy  under  the  State,  in  the  absence  of  any  St»t» 
statute  creating  such  disability.     XXXI,  136,  January.  1871;  XLl* 
662,  Ampi^t,  1S79:  XLII,  liSr^.Fthniary,  1879;  Canl3327,  June.  1897^ 

\WA.  Hdd  that  the  prohilntion  of  See.  1860,  Rev.  Sts.,  that  "iK> 
person  belonging  to  the  anny  or  navj'  shall  l)e  elected  to  or  hold  an? 
civil  office  or  apix)intnient  in  any  Ti^^itory^  included  officers  on  tb« 
retired  as  well  a<  on  the  active  list  of  the  annv.'  XLII,  111,  Ja»^' 
nary,  1870. 

*To  a  Hiniilar  effect,  nee  15  Opiiis.  At.  Gen.,  306. 

'  But  nee,  now,  the  act  of  March  3,  1883,  exi^epting  retired  officer)*  from  the  ap] 
tion  of  the  orijy^ual  provision. 
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1825.  By  a  provision  of  the  act  of  Mawh  30,  1868,  c.  3S,  s.  2  (now 
incorporated  in  Sec.  1223,  Rev.  Sts.),  it  was  declared — '^that  any  offi- 
cer of  the  army  or  navy  who  shall,  after  the  passage  of  this  act,  accept 
or  hold  any  appointment  in  the  diplomatic*  or  consular  ser\'ice  of  the 
Government,  shall  be  considered  as  having  resigned  his  said  office,  and 
the  place  held  by  him  in  the  militaiy  or  naval  sen'ice  shall  }>e  deemed 
and  taken  to  be  vac^ant."     IMih  in  the  cjise  of  an  officer  of  the  armv 
who  at  the  date  of  this  statute  was  holding  a  diplomatic  i)osition,  that 
his  military  office  must  be  regarded  as  vac*ated  unless  he  forthwith 
resigned  his  diplomatic  office  on  iKMng  advised  of  tht»  passage  of  the 
act;  that  he  could  not  legally  l>e  allowed  to  (*ontinue  to  hold  his  mili- 
tary office  for  a  certain  time  till  his  sen-ices  in  the  diplomatic  office 
eould  conveniently  bo  dispensed  with.     XXVI,  ♦Jri.j,  Jvly^  1S68. 

1826.  Held,  that  the  act  of  March  3n,  isfJS,  c.  :-is,  s.  2  (now  Sec. 
1223,  Rev.  Sts.),  applied  to  officers  on  the  n^tircnl  list  (equally  and 
alike  with  officers  on  the  active  list  of  the  annv,  and  that  an  officer  on 
the  retired  list  who,  subsequently  to  the  passage  of  said  act,  accepted 
m  appointment  in  the  diplomatic  service,  l)ecame  en  inMantl  separated 
from  the  army, — his  military  office^  ceasing  th(Teupon  to  exist. '  XXIX, 
1,  /wik',  1869. 

1827.  IltUl  that  an  engineer  officer  of  the  army  could  not  act  as  a 
■ttembcr  of  the  "River  Commission  for  Mobile  River  and  Branches" 
^thout  vacating  his  militar}*  commission  under  Sec.  1222,  Rev.  Sts. ; 
8och  river  commission  being  established  as  a  "public  })ody  politic" 
hy  an  act  of  the  Alabama  legislatui*e  of  Lss7,  and  a  inemlwi^ship  of  the 
fiamc  being  clearly  a  civil  office.     LV,  501,  Ajyrll^  JS88. 

1828.  By  *' civil  office,"  as  the  term  is  used  in  Sec.  1222,  Rev.  Sts., 
^  undoubtedly  meant  c'wW pull !c  office.  The  presidency  of  the  Ameri- 
ca Society  of  Civil  Engineers  does  not  involve  the  exercise  of  any 
Public  functions;  so  /tefd  that  it  wjis  not  a  '•civil  office"  and  could  be 
■ccepted  by  an  officer  of  engineers  of  the  amiy  without  his  military 
^onmussion  being  affected.     62,  420,  Xovcmher,  1893. 

1889.  A  resolution  of  the  Board  of  Sujx^rvisors  of  the  City  and 
County  of  San  Francisc*o  emj^wered  an  (engineer  officer  of  the  anny, 
^th  others,  to  devise  and  provide  a  system  of  sewerage  for  that  city 

a1^  <jpinion  of  the  Attorney  General  in  15  0]>iiiH.  :i06.  In  a  later  opinion  (15 
Jpine.  407),  the  words  "every  glich  offieer  "  in  the  ]>n)vifiio  of  p.  2  of  the  act  of  March 
•>1W5,  c.  178,  were  construed  bv  the  same  authority  as  exprespinjr  the  xiUcnt  of  Con- 
pwtoBo  limit  the  application  of  the  pn»vii-ion  of  March  3(),  1S08  (Sik;.  1223,  Rev. 
J^)i  that  it  should  not  affect  the  Kinixi^  of  any  officers  borne  on  the  retirtKi  lint  at 
J«J^date  of  the  first  named  act,  Man-h  8d»  1875,  who  were  included  within  the  nre- 
*^part  of  the  proviso;  but  otherwise  as  to  f)ther  retired  officers.     See  also  Badeau 

"Mit  a  rew^mrfion  of  a  second  office,  the  acceptance  of  which  haw  (»])€»rat(*<l  to  vacate 
■i  office  previously  held,  will  not  work  a  re-invt»Htiture  of  the  original  office,  wee  In 
'«Corli8e,iiR.I.  643. 
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and  county.  Ileld  that  such  officer,  in  accepting,  would  not  be 
appointed  to  a  civil  office  in  the  sense  of  Sec.  1222,  Eev.  Sts.,  but 
would  l)e  simply  tinpUnjed  (with  the  appi'oval  of  the  Secretary  of  War) 
to  perform  a  certain  temporary  sen'ice.  The  case  distinguished  from 
that  of  Col.  Gillmore,  Corps  of  Engineers.*     54,  64,  Jun*:\  1892, 

1830.  ILhl  that  an  officer  of  the  army  could,  without  ceasing  to  be 
such  officer  under  Sec.  1222,  Rev.  Sts.,  be  assigned  to  and  perform  the 
duties  of  Adjutant  General  of  the  District  of  Columbia  Militia,  the 
same  not  })eing  (at  the  time)  a  "civil  office*"  created  by  law.'  LII, 
271,  June,  JSS7. 

1831.  JLId,  in  view  of  the  provisions  of  Sec.  1224,  Rev.  Sts.,  that 
an  officer  of  the  army  could  not  legally  be  detailed  in  the  service  of 
**The  World's  Expasition  of  1S92,-'  which  is  a  co?'j)orati\»i^  nor  upon 
*' civil  works"  under  the  '*"  World's  Columbian  Commission,*"  which  is 
not  a  corporation.  And  advUed  that,  iiTespective  of  the  statute,  to 
assign  an  officer  of  the  army  to  a  duty  which  must,  entirely  or  in  great 
measure,  and  for  any  considerable  period,  separate  him  from  the  mili- 
tary dutj'  for  which  Congress  has  authorized  his  employment  and  his 
pay,  would,  in  the  absence  of  statutory  sanction,  be  unauthorized,  tt 
211,  Septejnltr^  1801,  Also  further  hdd^  in  view  of  Sec.  1224,  Rev. 
Sts.,  that  an  officer  of  the  army  could  not  legally  be  detailed  to  inspect 
the  buildings  in  the  course  of  construction  for  the  Worid's  Colombiao 
Exposition,  since  such  inspection  would  be  an  employment  "on  civil 
works,'"  and  would  require  his  separation  from  his  corps  and  interfere 
with  the  performance  of  his  militar}'  duties.'    49, 245,  September,  1891 

1832.  The  convention  between  the  United  States  of  America  and  the 
United  States  of  Mexico  dated  March  1, 1889,  provided  for  an  "Inter- 
national Boundary  Commission"  to  bo  composed  of  (1)  a  commissioner 
appointed  by  the  President  of  the  United  States  of  America,  and  of 
another  to  l)e  appointed  by  the  President  of  Mexico,  in  accordance  with 
the  constitutional  provisions  of  each  countiy;  (2)  of  a  consulting  engi- 
neer appointed  in  the  same  manner  by  each  government;  and(3)rf 
such  secretaries  and  interpreters  as  each  government  may  see  fit  to  add 
to  its  commission.  On  the  question  whether  the  acceptance  by  *" 
officer  of  the  army  (captain  of  engineers)  of  an  assignment  or  detail 
as  ''associate  nieml)er/'  the  same  tol)emade  bv  the  Secretarvof  War, 


*Col.  Gillmore'H  ca**e  referro^l  to  ia  rei)orte<l  in  18  Opiiifi.  At.  Gen.  11.    And  8» 
Gen.  Meade'H  casfe  in  13  id,  310;  also  ca^  in  16  id.  499.     Compare  the  still  mort 
recent  opinion  of  the  Atty.  Gen.,  in  20  Opine.  604. 
*»See  now  act  March  1,  1889  (25  Stats.,  772),  authorizing  such  asei^ment 
'Compare  cai<e  in  19  Opins.  At.  (ren.  600.    Conjp^,  subsequently,  by  act  d 
Anjnwt  5,  1S92,  expressly  authorize<i  the  Secretary  oiWar  to  detail  at  fiis  diseretiA 
otiicerH  of  the  army  "for  eix»cial  duty  in  connection  with  the  World's  Colomboi 
Exposition." 
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ould  vacate  the  officer's  cominis8ion,  hthl^  that  tho  boundary  com- 
ission  in  question  could  have  no  nionil)cr.s  other  than  tho  three  clashes 
>ove  mentioned;  that  such  meml)ers  are  officers  thereof  and  hold  civil 
Bees;  and  that  while  the  ScHTotary  of  War  was  without  power  to 
lake,  h}'  assignment  or  detail,  a  i)erson  a  nienilK»r  of  the  commission, 
le  exercise  })\'  an  anny  officer,  under  such  assignment  or  detail  of  the 
inctions  of  the  office  of  a  memln^r  would  inider  the  provisions  of  Sec. 
222,  Rev.  Stj^,,  vacate  the  officer's  connnission  in  tho  army.  But 
market/  that  if  the  officer  were  nierelv  detailed  to  consult  with  and 
idvL^  the  consulting  engineer  of  the  connnission  and  not  authorized 
)r  required  to  perfonn  any  official  act  purporting  to  be  an  act  of  a 
member,  he  would  not,  bj'  acting  pursuant  to  such  a  detail,  vacate  his 
commission  in  the  army.     Card  2280,  AprH^  1S9G, 

1833.  If  the  position  of  assistant  to  the  postmaster  at  Mescalero,  New 
Mexico,  is  an  office,  an  officer  of  the  army  on  the  active  list  would 
under  Sec.  1222,  Rev.  Sts.,  by  accepting  it,  vacate  his  connnission  in 
Ihearmv.  If  it  is  not  an  office,  the  same  result  would  follow  his 
holding  said  position  and  exercising  the  functions  of  ix)stmaster. 
Card  1854,  Nm^eniher,  1895. 

1834.  The  position  of  colonel  of  a  division  of  the  '^  Rhode  Island 
Diusion,  Sons  of  Veterans,  f^nited  States  of  America,-'  is  not  a  civil 
public  office  within  the  meaning  of  Sec.  1222,  Rev.  Sts.  Card  2887, 
F^mry^  1897. 

1836.  While  the  act  of  July  13,  181^2  (27  Stats.  120),  authorizes  the 
detail  of  army  officers  as  Indian  agents,  there  is  no  statute  specially 
authorizing  an  army  officer  to  hold  the  office  of  assistant  to  the  Deputy 
Commissioner  of  Indian  Affairs.  If  such  position  is  a  ** civil  office" 
^thin  the  meaning  of  Sec.  1222,  Rev.  Sts.,  an  army  officer  on  the 
active  list  could  not  accept  it  or  exercise  the  functions  thereof  without 
^•ating  his  commission  in  the  army.     Card  2TS1>,  Ih^cnuhtv^  1896. 

1888.  The  assignment  of  officers  of  the  army  as  collectors  of  customs 
*D  Cuba  and  Porto  Rico,  being  in  fonMgn  territory  under  military 
<^upation,  held  assignments  to  military  duty  and  not  to  civil  offices 
within  the  meaning  of  Sec.  1222,  Rev.  Sts.     Card  5771,  Khntanj,  1899. 

1887.  Whether  a  person  who  liolds  a  State  or  county  office  can  accept    * 
*nd  hold  an  office  as  commissioned  officer  in  the  volunteer  army  of 
the  United  States  without  vacating  his  civil  office  is  a  (question  to  be 
determined  by  the  laws  of  the  State.*     Cards  4<>7l^  441>3,  A'prH  and 
•/«/<€,  1898. 


srovmoDs 

8t"  within  the  meaning  of  that  statute. 
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1838.  On  aocouiit  of  the  want  of  familiarity  with  the  procedure  of 
military  courts  on  the  })art  of  militia  officers  of  Louisiana^  it  was  asked 
by  the  adjutant  gcMienil  of  that  State  whether  it  would  be  admissible 
to  detail  upon  such  I'ourts  officers  of  the  army  who  might  be  sennng 
in  the  State,  in  connection  with  militia  office i*s.  IleM  thtit,  apart  from 
the  provision  of  Se<-.  1058,  Rev.  Sts.,  that  such  courts  should  be  com- 
posed of  militia  officers  only  (see  Militia),  the  Secretary  of  War 
would  not  1)0  authorized  to  order  officers  of  the  army  upon  a  duty  so 
clearly  outside  of  the  functions  devolved  upon  them  by  existing  law, 
in  the  a))sonce  of  oxpi*ess  authority  received  from  Congress.  60, 168, 
June,  If^OS. 

1889.  Where  an  officer  of  the  array,  having  become  accountable  under 
Sec.  1304,  Rev.  Sts.,  for  a  deficiency  or  damage  to  military  supplies, 
had  deceased,  /i^W,  in  the  absence  of  the  exculpatory  evidence  indicated 
in  the  section,  that  the  amount  of  such  deficiency,  &c.,  was  chargeable 
against  the  pay  due  his  estate.     16,  236,  April,  1S87. 

1840.  The  object  of  the  act  of  Feb.  3,  1887,  c.  92,  was  to  remuner- 
ate men  for  services  rendered  as  officers  prior  to  their  being  actually 
mustered  in  as  such.  It  was  not  intended,  however,  to  be  used  to 
make  a  person  an  officer  who  was  not  such.  It  did  not  provide  for  % 
re-muster,  luit  declared  that  persons  commissioned  as  officers  should 
be  considered,  for  purposes  of  pay,  as  having  been  mustered  from  the 
date  when  they  commenced  their  services.  38,  30,  January,  JS90,  A 
person  was  appointed  an  assistant  surgeon  of  a  volunteer  i'egiment,and 
performed  his  duties  as  such  from  December,  1862,  to  February,  1863» 
without  being  mustered  in.  //eld  that  he  was  a  de  faaio  officer,  and 
entitled,  under  the  ai*t  of  Feb.  3,  1887,  to  pay  for  the  said  interval. 
44,  244,  I)tomhfi\  1890. 

1841.  G.  O.  92  of  1802,  War  Department,  provided  that  •^all  oflSceJS 
and  privates  fit  for  duty  absent  at  that  time  (from  the  special  mvs^ 
of  August  18,  18t>2)  will  l>e  regarded  as  absent  without  cause,  their 
pay  will  >H3  stopped  and  they  dismissed  from  the  ser\'ic«  or  treated  as 
deserters,  unless  restored;  and  no  officer  shall  be  restored  to  his  rank 
unless  by  the  judgment  of  a  court  of  inquiry  to  be  approved  by  the 
President,  he  shall  establish  that  his  absence  was  with  good  cause. 
The  order  also  provided  that  disability  from  w*ounds  received  in  tb® 
service  should  ])o  a  sufficient  excuse  for  absence  from  the  special  muiflt^f 
of  August  18, 1S02.     Under  this  order  a  first  lieutenant.  First  BattetJ 
Minnesota  Light  Artillery,  l)eing  absent  from  the  special  muster^ 
August  IS,  1802,  was  dropped  as  a  deserter.     Sulisequently  a  court  ^ 
inquiry  found  that  he  was  absent  in  consequence  of  wounds  received  I 
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Briion,  and  he  was  restored  to  duty  Jammrj-  12.  18*Jli,  After  ho  was 
dropped  lu^  H  (lose  rt4>r  II  FXTgeunt  of  tlio  ImttiM'y  was  cnmmi»Nioned  Bt«  first 
lieuteimnt  in  hiti  «t€«d.  Thtf  wrgt'iint  waw  not  forinally  iiiiistered  in  iw 
first  lit'uU'nant  Imt  from  Aufc'twt  26.  I?ifi2,  to  .laniiary  1,  1863,  ho  voi>- 
dun-d  iwr^-icc*  iis  nuch  and  was  paid  ihoivfnr,  and  on  January  1.  1^68, 
van  iuu«ten<<l  in  an  captAin  of  thn  l»attpr\'.  He  wajj  never  formally  din- 
chnrged  as  an  cnVwIvd  man.  and  the  apiHirent  vacaney  in  tJio  jjfrade  of 
Berg»«ant  during  tfap  time  he  wan  perfonniny  the  duties  of  first  Ueutcn- 
Kni  under  his  appointment  as  sueh.  wiw  not  tilled.  /i>M  (hat  the  drop- 
p\ag  (if  the  original  first  lteuU>nant  as  a  deserter  wan  only  eonditional 
and  that  hici  otfiw  was  not  thereby  vaeat*>d.  He  was  therefore  fnmi 
August  26,  1SI12,  to  .lannary  1,  1WS3.  an  olfieer  (/<■  Jurt,  while  the  ser- 
gmtil  i^uppoard  to  have  tn-cn  promoted  was'  during  the  same  period  an 
offitfr  (A-  finto;  bis  actual  status  IxMiig  that  of  a  sergeant  performing 
the  duties  of  first  lieiiti-nunt  of  hi-  Iwttery.     Curd  13I1S,  A<i{jn«t,  1H96. 

OFFICER'S  8ERTAHT. 

1S42.  lUUi  that  offiwirs'  servants,  iR-inga  [Mirt  of  tht'  offieer'»  house- 
hold, were  entitled  etiuitably  to  adun-o^iun  to  post  hoHpital>i.  and  should 
not  U*  reganled  us  a  elas«  suhjeet  to  jMr.  1630,  A.  H.  of  1M8!*.  relating 
i«  the  admission  to  sueh  hospitalti  of  "eivilians  not  in  publie  »erviee." 
'Hiey  ttbould  Ite  treated  with  the  same  Ii^»erality  in  thii-  respeet  a8  is 
■>hown  in  the  furnishing  of  subni^tenee  supplies,  which  an  ollicer  is 
•  nlttM  to  pureham'  not  only  for  bis  own  use  but  for  that  of  his  house- 
hold."    87.  -IfiU,  Janijarif.  1S90. 

OFFICIAL  PAPERS. 

IMS.  The  ollielal  papers  uti  \\\v  in  llie  War  [Vpitrtmenl  are  not 
pnblie  recorda  open  to  the  inspection  of  any  eillzen:  but,  except  in  so 
far  an  law  or  unuge  liH>t  provided  for  the  furnishing  of  copieH  of  the 
naiue  or  the  publication  of  their  eont«>nLs  ui«  in  the  i^a«e  of  the  records 
of  iiiiiiiary  eourtH,  xueh  |>apers  are  rontidential  archivei*  of  the  Gov- 
pmmcnt  which  may  bt*  eonwulted.  or  of  which  copies  may  be  furnished, 
imly  liy  the  authority  of  the  Sw-retary  of  War,  except  where  the 
ixNtrls  of  law  may  properly  require  tbeir  exhibition  in  evidence.* 
llie  Secretary,  in  his  capnrity  a»  an  agent  of  the  public,  will  of  course 
Ite  di»|xwed  to  gmnl  to  proper  persons  sueh  faeiliti(^s  for  obtaining 
.iofnnnation  from  the  ree«>r(hi  of  his  de[iurtiuent  as  may.  with  due 

'•Aitrict*rviewiiiMp««w«^  in  tin-.  So.  I.  A.D.O.,  IMW. 
L  f  The  adminon  of  «>pl»  in  i-viilence  is  aiilhoriwd  bj^  t>«c.  882.  H«v.  Sti,,  u  U>\- 
— »;  "  QipJM  <>(  «ny  bonk*,  rei'urilii.  iMiwni,  iir  diM'uinpobi  hi  any  ii(  tbc  Kxeinitivc 
..J>rnii«4iW.  BUthenlinUil  nniliT  the  wnUa  of  roch  ilep>rtRicnI«>  rtspvclivcly.  rhnll 
KadodltMl  In  vvk1«ni-e  vjually  with  ih«'  ••riitinal*  ttwivof." 
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regard  to  the  public  interests,  ,be  accorded.  Where  application  is 
made  for  copies  of  papers,  it  will  be  for  him,  in  view  of  the  nature  of 
the  information  sought,  the  use  proposed  to  be  made  of  the  same,  &o., 
to  determine,  in  his  discretion,  whether  the  private  interests  involved 
are  such  as  properly  to  outweigh  any  public  considerations  which  may 
exist  against  granting  the  privilege.  In  furnishing  copies,  a  distinc- 
tion will  properly  be  made  between  documents  in  the  nature  of  per- 
manent records,  such  as  general  or  special  orders,  muster  rolls, 
discharges  of  soldiers,  commissions  of  officers,  &c.,  and  the  reports 
and  communications  of  officers  addressed  to  military  superioi^s  or  to 
the  Secretary  of  War  in  the  line  of  their  official  duty.  The  latter  are 
generall}'^  regarded  as prhyifegedcommunlcatifmJt  which  even  the  courts, 
on  grounds  of  public  policy,  will  in  general  hold  to  be  incompetent 
testimony  and  of  which  they  will  refuse  to  require  the  production  in 
evidenced  XIX,  375,  and  XXI,  142,  January,  1S66;  XXIV,  27, 
Navemler,  1866;  XXVIII,  26,  Jul^,  1868;  Card  7912,  April,  1900. 

1844.  Held  that  all  useless  and  valueless  official  papers  pertaining  to 
the  records  of  military  headquarters,  posts  or  stations,  could  legally 
be  destro\'ed  by  an  order  of  the  Secretary  of  War  without  a  resort  to 
legislation.     63,  120,  Januai^y,  189J^. 

1846.  Under  Section  882,  Revised  Statutes,  ^'copies  of  any  books, 
records,  papers  or  documents  in  any  of  the  executive  department-^ 
authenticated  under  the  seals  of  such  departments  respectively,  shall 
be  admitted  in  evidence  equally  with  the  originals  thereof."  The  cer- 
tificate under  this  section  should  be  that  the  papers  attached  thereto 
are  true  copii^n  of  papers,  records,  etc.,  on  file,  and  not  ''that  the 
attached  papers  are  found  on  the  files  of  his  office  and  form  part  of 
the  records  thereof."  And  the  copies  funiished  should  be  copies  of 
(yriginal  '"  books,  records,  papers,  etc.",  and  not  copies  of  copies  of  the 
same.  Until  therefore  the  original  books,  records,  etc.,  are  filed  in  a 
department,  it  cannot  furnish  the  copies  contemplated  by  Section  882. 
Card  2488,  July,  1896. 

1846.  The  attorneys  for  a  railroad  company  in  a  suit  pending  in  a 

^*^ei'  Dawkins  r.  Ld.  Rokehv,  8  Q.  B.  255;  Dawkins  r.  Ld.  Paulet,  5,  L.  Bepe.,  Q.  B. 
94;  Dickson  v.  ICarl  of  Wilton,  1  Fos.  &  Fin.  419;  Home  ?'.  Ld.  Bentinck,  2  Bred.  & 
Bing.  130;  Beati^on  r.  Skene,  5  Hurl.  &  Nor.  837,  a55  (Am.  Ed.) ;  Ganhier  v.  Ander- 
son, 22  Int.  Rev.  Rec.  41;  1  Greenl.  Ev.  §  251;  11  Opinn.  At.  Gen.  142;  15  id.  378,415. 
In  the  recent  cjxfie  of  l^laurice  r.  AVordeu,  54  Md.  233, — an  action  for  damages  on 
account  of  a  lilH^l  claimed  to  have  iMBen  contained  in  a  communication  of  the  class 
indicated  in  the  text — it  was  held  that,  while  such  a  communication  is  not  **ahto- 
luiehj  privileged,*'  it  is  ** privileged  to  the  extent  that  the  occasion  of  making  it 
rebuts  the  presumption  of  malice,  and  throws  upon  the  plaintiff  the  onxis  of  proving 
that  it  was  not  made  from  duty  but  from  actual  malice  and  without  reasonaDle  anu 

i)robable  cause."  But  see  dissenting  opinion  of  Miller,  J.  See  also  Am.  and  Eng. 
uicv.  of  Law  (1st  eil.) ,  v.  19, 123;  Best,  Principles  of  Ev.,  561,  note  (a) ;  Wharton,  Law 
of  Kv.,  v.  1,  §  604;  Worthington  v.  S<!ribner,  109  Mass.,  487;  Appeal  of  Hartranft  t/ a/, 
8.1  Pa.  St., 433;  U.  8.  /.  Six  Lots  of  Ground,  1  Woods,  234  (Fed.  Cases,  No.  16,299). 
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Pnited  States  circuit  couit  a^inst  the  City  of  CbJi-atro.  made  appli- 
cHli'in  lo  till'  Wiir  Doiitirliiieiit  for  an  Hiitht'iitk-«tr>d  copy  of  coi-tnin 
rp«>rd»  of  the  hfHdi]uarter>«  of  a  militarv  dcpartnieiit  (Department  of 
MUsnuri),  aaf>mi»nnii'd  by  u  wrtitii-atc  from  tin-  ]n*\ev  of  tin-  court 
lliat  Ibe  copkus  wen'  deemed  iLtscntial  tu  the  eiidK  of  justice  on  the  trial 
of  tho  ca^,  and  the  application  wu.-^  f;rnritcd.  lu  the  iimtt^r  of  the 
Hutfaciiticatioii  of  the  copio,  lu/i-lw!  that  the  Secretary  of  War  coiild 
only  certify  to  the  identity  of  the  caxtodiaii  (the  adjutant  j^nenil  of 
Ihc  dcpcirtni(>nt),  and  that  hit  uttcrttation  wu8  authentic  and  in  proi>er 
form.  Whether  this  would  lie  HulKcicnt  to  make  the  copies  admiM<ible 
ii:«t'videncf  under  Si-c,  SS2.  K.  8.,  is  a  question  to  be  determined  l>y 
the  court  if  the  !Mimfi  is  raised.  Further  advised  therefore  that  the 
fvrtitical^  of  the  Swretary  need  not  contain  a  statement  that  the  rec- 
ord* wtn?  rectirdii  of  the  War  I>e])artmefit — iw  an  executive  deiiart- 
inent  of  the  Oovernmeiit— within  the  meaning  of  the  statute.  C'ni'd 
197",  Jamiary.  ISSG.  But  luhl  that  the  "engineer  offii-e.s  in  the 
department  at  largo"  may  be  considered  a  |>ait  of  an  exeentive  depart- 
m*iit  within  the  meaning  of  tlii.-*  statute.     Turd  "I'll*.  Ajn-il.  1900. 


■  OBDEB— IN  0£KEBAL. 

^  1M7.  General  or  aj»'ciiil  orders  relating  to  the  aniiy,  ijwued  from 
the  War  DejMrtment  by  the  Secretary  of  War  or  by  his  dirtn'tion, 
an-  lo  1k'  pnv*imied  to  be  made  by  the  authority  of  the  I'resident,  and 
to  be  viewed  as  his  ordeiit  equally  as  if  he  had  suliwribed  the  same. 
\'III.  ■i'.ii't.  Ajtrll.  imi.     See  S  ^aJii,  iK»<l. 

1848.  No  precise  rule  can  l»u  laid  down  as  to  whfit  a  tailitary  order. 
.  affecting  the  stjittis,  pay,  right:^  or  duties  of  nn  otiicer.  can  lie  said  tu 

— ' »  ojierative  as  regards  himself,     A  general  principle,  analogous 

J  of  the  law  of  imtir..  .should  onlinarily  lie  applied  t<i  tlie  cjwej*. 

d  the  order  l>e  treated  as  not  legally  taking  effec-t  until  the  officer  is 

pt-rMtiuilly  officially  notified  of  the  same.     In  the  aliiwnee  of  an  ni'tual 

personal  delivery  to  or  recei]it  by  hiiii  of  the  order  or  an  official  it^py. 

tile  fM-t  of  the  promulgation  or  receipt  of  tlie  same  at  his  proper  mili- 

tarii' Ktation.-will  in  gi-nerul   be  prcj^umed  to  have  given  him  odicial 

notice  of  itt  contents — a  presumption,  however,  liable  loin-  rebuttt'd 

.  hg  proof  that,  without  any  fault  or  uegligenee  of  hi^  own.  knowledge 

^ft^tf  Huue  was  never  at-tiially  brought  home  Ut  bini, — as  where,  for 

^Bianniple,  he  was  at  the  time  ultsent  on  leave,  or  ill  at  a  di~tunt  hos- 

<  p(tal.  or  A  prisoner  in  the  hnndo  of  the  enemy,  and  therefore  wa.s  not 

notified  in  fact.     The  notice  of  the  order,  to  affect  the  officer,  should 

lliii»  lie  a  jM-ntfiHtit  notice,  actual  or  constructive,  and  it  should  Ih"  an 

\ciul  Dotice.     XII.  -iSH.  and  XIII,  -J»i,  335,  Jamuiry.  JS65,-  XIX, 


^^ficia 
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696,  Octriber,  1866;  XXII,  506,  Decemhr,  1866;  XXVIII,  423,  426, 
March,  1869;  XXX,  481,  July,  1870;  XXXIV,  364,  July,  187 S;  49, 
91, 176,  Septemher,  1891;  66,  289,  June,  1891^ 

Where  indeed  the  officer  fails  to  receive  personal  official  notice  by 
reason  of  some  fault  or  neglect  of  his  own,  as  because  of  his  having 
absented  himself  without  authority  from  his  station  when  the  order 
arrived,  or  because,  being  on  detached  service,  he  has  not  duly  advised 
the  Adjutant  General  of  his  address  as  required  by  the  Army  Regula- 
tions, he  will  not  be  permitted  to  take  advantage  of  his  own  wrong; 
and  the  receipt  of  the  order  at  his  proper  station  or  last  reported 
station,  will  be  held  to  operate  as  due  and  effectual,  or  constructive, 
notice.  XXXI,  327;  A^il,  1871;  66,  289,  June,  189 i;  Card  1289, 
ApHl,  1895. 

1849.  Up  to  the  date  of  personal  official  notice  of  an  order  separa- 
ting him  from  the  military  service — as  an  order  of  summary  dismissal 
bj'^  the  President,  or  an  order  '*  wholly  retiring"  him,  or  an  order 
confirming  a  sentence  of  dismissal  adjudged  by  a  court  martial — an 
officer  is  entitled  to  be  paid  by  the  United  States  the  regular  and  legal 
pay  and  allowances  of  his  rank.*  XXU,  506,  December,  1866;  XXIX. 
115,  July,  1869;  XXXI,  216,  327,  March  and  April,  1871;  XXXV, 
178,  February,  187 J^,,  The  date  which  the  order  bears,  as  that  of  the 
issuing  or  signing  of  the  same,  is  immaterial,  if  notice  of  the  same  is 
not  duly  brought  home  to  the  officer  till  on  a  subsequent  day.  XXXI, 
2U, March,  1871;  49,  91,  176,  8epteriil>er,  1891. 

1860.  An  order  affecting  a  militarj'  person  becomes  operative  as  to 
such  person  when  he  has  received  military  notice  of  its  existence  and 
contents;  that  is  if  the  order  be  general  in  character  it  becomes  opera- 
tive whcMi  it  has  been  formally  promulgated  to  the  command  to  which 
it  p(M'tains:  if  it  be  special  or  individual  in  its  operation  it  becomes 
effective  when  it  has  been  served  upon,  or  received,  by  such  person 
throucfh  the  usual  militarv  channels.'  It  mav  be  regarded  as  an 
estal)lishod  practice  in  our  service  that  the  date  of  receipt  of  a  general 
order  bv  ti  coninuind  is  the*  date  on  which  it  takes  effect  as  to  that  com- 
nuind.  It  is  not  necessary  to  go  further  and  attempt  to  trace  the 
general  order  to  each  individual.  Such  a  general  order  is  not  unlike 
a  statute  of  general  character,  in  that  it  puts  forth  a  binding  general 
rule  of  action,  intended  for  the  guidance  of  a  whole  community,  and 
when  no  other  date  is  indicated,  the  date  of  the  order  is  the  date  when 
it  takes  effect; '  but  the  custom  of  the  service  (established  practice) 

^Set-  7  C(»inp.  Deo.  (dated  March  Hi,  1901). 
-  Davis's  Militarv  Uw,  382. 

^This  refers*  to  tlu*  nile  that,  except  when  otherwise  i)rovided  by  Constitution  or 
statute,  a  statute  takes  effect  on  its  passage,  as  in  the  ca.se  of  an  act  oi  Congress. 
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which  it  must  be  remembered  has  the  force  of  law,*  modifies  this,  to 
the  extent  stated  above,  but  to  that  extent  only.  This  custom  of  the 
service  is  a  modification  of  the  principle  that  no  military  person  can 
plead  ignorance  of  military  law  (including  regulations),  and  were  it 
not  for  this  modification  the  principle  in  all  its  severity  would  l>e  legally 
applicable.  When  the  date  of  the  receipt  of  the  gencnil  order  by  the 
eoniniand  cannot  ])e  asi'ertained,  the  only  tixinl  date  that  there  is, 
nanielv  the  date  of  the  order,  should  \)e  taken  us  the  date  when  it  took 
effect,  particularly  in  cases  where  the  general  orders  affect  the  military 
history  of  soldiers  in  the  past  and  a  fact  of  that  past  history  is  to  be 
determined;  but  a  soldier  can  not  l>e  held  criminally  responsible  under 
a  general  order  after  its  date,  but  before  knowledge  of  it  could  have 
reached  the  command  to  which  he  l>elonged.  Card  89()2,  Stptetnber^ 
1900. 

1S61.  An  order  cannot  create  a  fact  to-dav  and  carrv  it  back  to  some 
date,  and  there  set  it  up  as  a  fact  occurring  on  that  date,  whereas  in 
realitv  no  such  fact  then  o<»curred.     But  care  should  be  taken  to  dis- 
tinguish  l>etween  such  an  impossibility  and  a  legally  retroactive  execu- 
tive order  or  regulation,  as  when  a  thing  is  done  without  the  approval 
of  the  Secretary  of  War,  his  approval  being  required,  and  he  subse- 
quently ratifies  the  thing  done*     Ik^tween  such  action  as  this  and  the 

*  Wth  A.  W. ;  Winthrop  Military  L.  &.  \\  42,  43S;  Davin'n  Military  Uw,  10;  l)e  Hart, 
IW;  Benet,  119. 

In  the  Regulations  for  the  British  Anny  it  is  laid  down  that  "ijfnorance  of  pul>- 
linhed  orders  will  never  l>e  adnntte<l  as  an  exi-use  for  their  non-oliHt»rvanre";  but  in 
tbit  semt-e  the  regulations  in  refereiuv  to  the  promulgation  of  onlers  are  more 
*|*«fii'  than  oars.  They  re<iuire,  among  <»ther  things,  that  all  onlers  s|)ecially  rela- 
uDg  to  the  soldiers  are  to  l)e  read  and  explaine<l  to  them  iumieiliately  after  such 
wdersare  rtn'eived  and  those  of  an  imiN)rtant  nature  are  to  Ix*  read  to  them  on  three 
"ifwwve  parades. 

*Thi»ii»  certainly  correct,  but  it  would  l)e  well  to  notice  that  the  instance  of  a  lejml 
f*tifi(tition  which  is  given  does  n(»t  cover  the  whole  Hubjt*i't.  There  are  acts  which 
Jwther  statute  nor  regulation  authoriz*»n  an  ofii<vr  to  do  subject  to  the  approval  of  a 
%her  authority,  but  which,  when  <lone  bv  him,  mav  Ik*  validate<l  by  ratification; 
Mia  It  would  probably  be  useful  to  determine  what  kind  of  a<'ts  these  art*. 

The  principal  rule  to  >)e  laid  down  in  this  regiird  would  st»em  to  be  that  the  act 
piM  Ijeone  power  to  do  which  the  higher  authority  might  It^gally  delegate  to  the 
inferior  at  the  time  of  the  ratification  an<l  might  have  clelegatH  at  the  time  Iheact 
^done.  If  the  superior  authority  could  not  thun  delegiite  the  i)ower  he  could  not 
'■tilythe  a<*t.  He  could  not  ratify  an  act  which  he  had  no  authority  to  do  himself; 
JJiQH,  he  could  not  ratify  an  act  violating  a  law.  And  another  n^r^triction  ariK*s  out 
w  the  character  of  the  act,  whether  ministerial  or  judicial  or  dis<Tt»tionarv.  Judicial 
P^^erand  also  such  power  as  is  bv  hiw  entrustnl  to  the  <lis<Tc»tion  of  t^ie  sui)erior 
wthority  cannot  be  delegate<l  by  lum  to  another,  nor  can  he  ratify  such  an  act  when 
done  by  the  other.  Such  at  least  would  sei*m  to  Ih»  the  strict  rule  in  tlie  ri»hition  of 
55^  superior  oflScer  and  sul)ordinate.  As  stated  bv  Mechem  (Mcchem  on  rul>lic 
Officers,  §567): 

hithcjue  cases  in  which  the  proi>er  execution  of  theoffH'e  retpiin's,  on  the  part  of 

the otfioer,  the  exercise  of  judgment  or  <lis<Tetion,  the  j>resumption  is  that  he  was 

^no(«en  because  he  was  deeme<l  tit  and  competent  to  exercise  that  judgment  and  dis- 

jretion,  and,  unless  power  to  su))stitnte  another  in  his  plare  has  In-en  given  to  him, 

^,!^not delegate  his  duties  to  another."     An<l  the  same  aiith<»r  says  (  $  52*)): 

,  .  *^  ij'i  therefore,  the  general  rule  that  onr  may  ratify  tin*  |»revions  unanthnrizi*d 

^injw  by  another  in  hislnduilf,  of  aiiv  art  and  nf  that  milv  whirli  ho  might  then  and 
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attempt  to  manufacture  a  fact  as  happening  in  the  pant  it  Is  importan'* 
but  not  diflScuIt,  to  distinguisiih.  Thus  all  orders  in  the  cases  of  officer 
and  enlisted  men,  which  purport  to  make  appointments,  acceptances  c: 
resignations,  discharges  from  the  service,  or  muster-out  of  servi*, 
date  from,  or  take  effect  from,  dates  prior  to  the  issuance  of  the  orde  : 
therefor,  are  instances  of  the  attempts  referred  to  and  are  illegal.  Cam 
8962,  Septemhtr,  1900. 

1852.  Where  an  officer,  who  had  been  tried  by  a  court-martial  w^ 
while  awaiting  the  promulgation  of  the  proceedings,  taken  prisoner  1: 
the  enemy,  and,  after  his  capture,  an  order  was  published  in  his  reg 
ment,  by  which  a  sentence  pronounced  by  the  court,  dismissing  hi: 
from  the  service,  was  duly  confirmed — held^  that  as  he  was  beyond  tJh 
control  of  the  national  authorities  at  the  time  of  such  publication,  Ii 
could  not  be  regarded  as  notified  of  such  order  or  affected  by  it;  aii( 
that  he  therefore  continued  to  be  an  officer  in  the  army  and  entitled  tc 
pay  as  such  up  to  the  date — about  six  months  subsequent  to  his  cap- 
ture— when,  upon  being  exchanged,  he  returned  to  his  regiment  in 
the  field  and  was  first  notified  of  his  dismissal  as  approved.  XU.  2^. 
,  January^  1S65.     See  §  2062,  ^x>*/,  and  note. 

1863.  The  order  of  a  commanding  officer  will  in  general  constitutes 
sufficient  authority  for  acts  regularly  done  by  an  inferior  in  compli- 
ance with  the  same.  Where,  however,  the  order  of  the  superior  is  a 
palpably  illegal  order,  the  inferior  cannot  justify  under  it;*  and  if 
brought  to^trial  by  court  martial,  or  sued  in  damages  for  an  act  done 
by  him  in  obedience  thereto,  the  order  will  be  admissible  only  in 
extenuation  of  the  offence.*     XXV,  592,  Jwu-^  180S. 

In  the  Fair  case  {In  n  Fair,  liX)  Fed.  Rep.,  149)  the  following  lan- 
guage of  the  court  in  McCall  t\  McDowell  (Federal  Cases,  Xo.  8673) is 
cited  with  approval:  '"  Except  in  a  plain  i*ase  of  excess  of  authoritr, 

could  Htill  lawfully  do  hini^elf,  ami  which  he  might  then  and  could  gtill  UwfallT 
delegate  to  such  other  to  In?  done." 

\\  hether  the  fon')^>in>r  can,  in  all  etrictneflP,  l)e  api>lio<l  to  military  relations,  I*ni 
not  entirely  ])rej)areil  to  say.  Theoretically  it  is,  I  think,  correct,  but  I  believe  that 
it  has  not  ^>een  very  (•lo^»ly  adhere<l  to  in  practice.  The  ()erformance  of  iict8<rf* 
purely  njinisterial  or  executive  nature  can  alwayH  lie  delegated  or  ratified,  uniea 
exjmwly  pn)hil)ittHl  or  the  jK)wer  is  expresslv  excloBively  vesteii  in  the  wiperior. 
(Note  bv  J ud^'t*- Advocate  (leneral  to  opinion  o{  Sept.  14,  1*900,  Caid  8962,  flipro.) 

»iSee  flarinony  r.  Mitthell,  1  Hlatch.,  549;  Mitchell  r.  Harmony,  13  How.,lw'. 
Durand  r.   HolTins,  4  Blatch.,  4ol;  Holmes  r.  Sheridan,  1  Dillon,  357;  McCiiM '• 
McDowell,  I)ea*lv.  2:W,  and  1  Al>.  U.S.  K.,  212;  Clav  r.  I'niteil  States,  DevereuxlCl 
Cls.),  25;  Tiiiteif  States  ».  Carr,  1  Wooils,  4S0;  Bates  r.  Clark,  5  Otto,  2(M;  F«»i  ^• 
Surget,  7  ()tu»,  nVH;  Skwn  r.  Monkeiuier,  21  Ind.,  1;  (rritfin  r.  Wilcox,  f</.,  391;  Big? 
r.  State,  3  Coldw.,  851;  State  r.  Sparks,  27  Texaf»,  m2\  Keighly  r.  Bell,  4  Fo€it.ind 
Fin.,  805;  Dawkiiis  r.  Hokchv,  /</.,  S.31.     The  law  is  the  same  although  the  order  to 
the  inferior  uiav  emanate  directlv  from   the   President,    See  Eifort  r.  Bevins*  ^ 
Bush,  41)0. 

'^State  r.  Si>arks,  j<#7>»v/;  McCall  i .  Mcl)<»well,Kf//;m;  Milligan  r.  Hovev,3  Biseell,!^ 
Beckwith  r.  lk*an,  S  Otto,  2m. 
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where  at  firHt  blush,  it  is  apparent  ami  )»Ipal)li'  to  the  commonest 
andenttHndint;  that  tho  ordrr  iri  ille;^!.  I  cttniiot  l>ut  think  thnt  the*  law 
dioiild  excUKe  the  tnililjiry  sulwrdinate  when  aeting  in  oliedicnte  to  the 
order>i  of  hin  winimandcr.  The  first  duty  of  n.  soldier  is  oljodience, 
and  without  this  there  can  fw  neither  discipline  nor  effieiem-y  in  the 
•miy.  If  every  sulx>rdinat*>  officer  Hnd  soldier  were  at  libi-rty  to  tjues- 
tionthe  legality  of  the  orderHof  the  eomniander,  and  oljey  them  or  not, 
w  they  may  consider  them  valid  or  inrnlid.  the  camp  would  be  turned 
into  a  debating  sehool,  where  the  preeious  moment  for  action  would 
br  wiu<t«d  in  wordy  wniflictd  iH-tween  the  advocates  of  conflicting  opin- 
ions". While  this  may  b«!  true  a*  applied  to  criminal  cases  (nltJioiigh 
Mc<'aU  I'.  McDowell  was  a  civil  ease),  it  certainly  is  not  correctiii  civil 
ouwe".  Se«  Ba(e.i  r.  (.lUrk,  '.♦5  I'.  S.  304,  in  which  the  Supreme  Court 
bold  in  a  civil  Nuit  for  damages  as  follows:  "It  is  a  sufficient  answer 
to  the  plea,  that  the  defendants  were  subordinate  officers  acting  under 
orders  of  a  superior,  to  say  that,  whatever  may  Ik>  the  rule  in  time  of 
War  and  in  the  presence  of  actual  hostilities,  military  offiwrs  can  no 
wore  protocl  therawlves  than  civilians  in  time  of  peace  by  orders 
emanating  from  a  source  which  is  itwlf  without  authority,"'  Card 
7aH>.  Jhh,,  1900. 

1864.  An  order  from  the  War  t>e|)artmcnt  a«4signing  a  certain  officer 
to  a  duty  (lu-ting  judge-adv<»oat<')  in  lieu  of  another  named,  relieves 
the  latter  and  his  detail  ends  with  the  date  of  such  assignment.  That 
the  comuinnderof  the  department  in  which  he  was  serving  omits  at 
the  time  to  issne  the  uNual  order  relieving  him  does  not  nffeet  his 
statu*,  or  entitle  him  U>  )>e  {Miid.  as  of  the  s[)eciHl  mnk  of  the  detail, 
up  to  a  KulMiequent  date  when  the  department  commander  did  actually 
ijdsnv  "Hch  an  order.  He  was  relieved  in  frnt  by  the  original  onlcr  of 
lignment  of  a  Miccessor  when  the  latter  ent*-n«d  upon  the  duty  under 

■rder.     68,  41W,  M-tr-l,,  1H02. 

}6.  A  post  commander  issued  an  order  to  the  effect  that  any  offi- 
of  the  command  whose  explanation  of  an  a'jsence  from  u  roM-cnll 
<Aould  not  W-  salii>faet4>ry  should  Iw  rcwtricted  to  the  limitM  of  th« 
pixrt,  exwpt  when  permitt<-d  to  afiscnt  himself  upon  a  written  applica- 
tion forsuchaFtsence  approved  by  the  commander.     //.A/ulegiiloi-der. 

an  arbitrarj'  exenise  of  n  tlisi-iplinary   punUhment.     LV.  .TJ]^ 

166.  Where  a  post  commander  issuc<l  an  order  allowing  thp  s«)ldiers 

'  Bai  that  itiltivnt  uiil  Futilit-n-  ■>{  Ihi-  I'uiit^)  Siaitw  whu,  In  Kuoit  (alth  witliuut  anj' 
i-nminal  tnivnt,  )iiit  witli  on  li»iii'ni  )>iir|>uiw  to  iirrlunu  a  Mippiimxl  cliity  ut  (poldk-re 
BDflrr  Ihe  law  ..f  tlic  I'nitwl  Suit».  wt  in  •il>r<lii-tiiii  to  an  onli-f.  ilir  illpiiHliiv  i.f 

Iikh  u  not  ■t'P"'*'"'  ■'■''  ImIjw!''*- I"  <!'*■  (iiiuiiionwt  niii)rMauilui)C,  arc  nul  liable 
pmm-ntMn  iindcr  thn  rntiiiiuil  Ihhi  of  >  utali-,  tstw  turtber  tJie  ame  tit  Fair  ciImI 
9k  IMI.    »«■■  *\m  1'. ».  r.  Owk.  31  Ftii.  R.-p.,  710. 
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of  his  command  between  certain  hours,  when  '^oflFduty,"  limits  extend- 
ing one  mile  beyond  the  military  reservation,  and  forbidding  them  to 
enter  or  patronize  within  said  limits  gambling  houses,  saloons,  etc., 
field  that  he  did  not  exceed  his  authority  in  the  matter.  Cai'd  1210, 
April,  1895. 

ORDEE— COmnBiriNG  A  GOTJET  MAETIAL. 

1867.  Ildd  that  the  fact  that  the  order  convening  a  court  martial 
was  dated  on  a  Sunday  did  not  affect  the  validity  of  the  proceedings 
in  a  case  tried  by  the  court  under  such  order.  XXXVII,  317,  Fthru- 
ary,  1876. 

1868.  An  order  convening  a  general  court  martial  should  properly 
be  so  headed  and  authenticated,  or  so  authenticated,  as  to  show  that  it 
was  issued  by  an  oflScer  authorized  by  the  statute  law — the  72d  or  73d 
Article  of  War — to  create  such  a  tribunal.  Thus  hdd  that  such  an 
order  (issued  in  time  of  war)  signed  by  an  officer  describing  himself 
as  commanding  a  "post"  or  "district"  w2A  prima  facie  invalid  and 
inoperative,  though  capable  of  being  shown  to  be  valid  by  proof  that 
the  command  was  of  such  dimensions  and  so  situated  as  practically  to 
constitute  a  separate  army,  division,  or  separate  brigade.*  XI,  162, 
170,  176,  214,  Novemher  and  December,  186^;  XXVI,  510,  April,  1868. 

1869.  It  is  not  a  material  objection  to  the  validity  of  the  proceedings 
or  sentence,  that  the  regiment  or  corps  of  a  member  of  the  court  or  of 
the  judge  advocate,  is  erroneously  stated  in  the  order  convening  the 
court,  provided  the  description  given  is  sufficient  to  identify  the 
officer.     XXXV,  438,  Jujie,  187 J^. 

OEDEE— OF  FEOMTJLGATIOH. 

1860.  Where  a  general  court  martiai  nas  had  two  presidents,  it  is 
immaterial  whether  the  first  or  the  second  is  mentioned  in  describing 
and  identifying  the  court  in  the  caption  of  the  order  promulgating  its 
proceedings.  It  is  not  indeed  necessary  to  indicate  the  president  at 
all.  XIII,  324,  Fehruary^  1865.  Nor  is  it  necessary  that  such  an 
order  should  sot  forth  the  specifications  to  the  charges;  nor — though 
this  IS  usual.  Avherc  the  business  of  the  court  is  completed — that  it 

*  The  order  should  ]»ro]>i*rly  indicate  for  what  trial  or  claae  of  trials  the  eourt  is 
ronveneil,  or  it.s  terms*  should  l)e  so  general  in  this  particular  as  to  authorize  the 
eourt  to  entertain  unij  case  that  may  be  referred  to  it  for  trial.  A  court,  restricted 
by  the  onler  convening;  it  to  the  trial  of  a  sj)eiMal  ca.se  or  class  of  cases,  would  not  be 
emix)wertHl  (in  t,he  alieence  of  further  onlers)  to  take  cojjnizance  of  a  case  not  within 
such  <le8i>rnation.  See  G.  O.  10(>,  Aniiy  of  the  Potonaac,  1862,  where  the  proceedings 
of  a  court  martial  in  a  ciu^^e  of  a  private  soldier  were  disapproved  as  without  jurisdic- 
tion, Invause  the  convening?  onler  had  authorized  the  court  to  try  the  cases  only  of 
such  ojfictrs  as  might  l)e  brought  before  it. 


N    .1 
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^  K  •///;//,  /.VtfJ.     An  oixlor  of 

'iial  as  a  means  of  coiu- 

:irniy,  for  tho  sake  of 

•m:iiv  memomndum  of 

.  :  •  •ri'rdinjrs  orsontenoe.^ 

j)r<MMV(liiijfs  or  S4»ntenee 

.:iii   fully  oiM^rative,  if  the 

_   iiiiilioritv  1h3  duly  endorsed 

i  actual  or  constru<*tive  notice 

. .      XXXII,  102,  yfn.^emlH>r,  1S71; 
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.  'jrih  nil  and  <-oniprehensive  terms  by  See. 

-//A>/'.N,  ])ersons,  &<•.,  who  mav  be    ntrusted 

-jiHi"^   or  supplies,  shall   make   <*ertain  regular 

i'  1  <^(  Ordnance  of  su<'h  pro|H»rty  in  their  i)ossession 

■  :  \\\\)i  to  certain  forms  and  rejjulations  to  l)e  preseril)cd 

1  with  the  approval  of  the  Secretary  of  War.  *  The  act 

•.  !n7i*.  r.  I.s8,  authorizes  ami  directs  the  Secretary  of  War, 

'••t|m'>t  of   the  head  of  any  deiMirtment,  to  issue  arms  and 

i:  imiiii>n,  when  r  quired  for  the  prote<'tion  of  the  public  money 

":i'i  i'i'oix?rty, — *"to  Iw  delivered  to  any  officer"  of  such  department 

•i"  iiiuy  l>e  designated  })y  the  head  of  the  same,  and  to  be  lU'counted 

for  to  tho  Secretary  of  War.     II*'hl  that  the  i)rovision  of  Sec.  1107 

Miight  properly  }>e  regard<Kl  as  applying  to  the  class  of  officers  indi- 

^■ated  in  this  act,  who  therefore  would  i)roiM»rly  1h»  required  to  furnish 

the  returns  pi-escril)ed  by  that  section.     XLII,  2I(>,  J////v7/,  JS70, 

1862.  Held  that  Section  11  «m.  Revised  Statutes,  does  not  direct  or 
Authorize  the  Chief  of  Oi*dnance,  su])je<t  to  the  approval  of  the  Se<*re- 
^ryofWar,  to  draw  up  and  enforce  in  his  department  a  svstem  of 
^68 and  regulations  for  the  htt^imthn)  of  ordnance  property  with  a 
^W  to  its  condemnation  and  sale  or  destruction.      Card  03,  J*(hj^ 

mi. 

IMS.  An  officer  of  the  line,  on  jwissing  the  examination  foi*  a  va<-ancy 
to  the  Ordnance  Corps,  d(H\s  not  Inn'oim^  an  ordnan<*e  officer  ])y  a  mere 
hlngfer.  He  must  l)e  appoint(»d,  <'ontirmed  and  commissioned  in  the 
usual  wav.     37,  150^  Di^annhr.  issf). 


'The  insertion,  in  an  onlerof  publication,  of  tlu*  j>ro<H'i.»<liii^rH  hjul  upon  ji  n'-asHcin- 
b&o^ol  the  court  for  a  revision  of  its  tin(lin}r<  or  KMitiMK't',  thouirh  at  one  tinu'  occa- 
lioiuJly  resorted  t/>,  Ir  nowumimial.  Surh  anad'iitioncan  hanily  W  pertinent  cxrept 
riiere  it  is  designed  a8  a  iHwis  for  ^{HH'ial  conunents.  on  the  ])art  of  the  n>viewin^ 
iffioer.  apon  Uie  action  of  the  court  in  conniH'tion  with  tht*  matter  i>t  the  revision. 
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1864.  The  Army  Appropriation  Act  of  June  16,  1892,  provided:— 
''That  sergeants  of  ordnance  shall  receive  the  same  allowances  of 
clothing  as  other  sergeants  in  like  staff  departments."  Held  that  this 
provision  entitled  these  sergeants  to  receive,  free  of  cost,  a  certain 
number  of  units  of  the  different  articles  that  go  to  make  up  their 
clothing,  or,  when  the  allowance  was  expressed  in  dollars  and  cents, 
the  amount  which  such  articles  would  cost  when  made  up  in  the  form 
and  style  required  for  such  sergeants.     66,  326,  September^  1892, 

1866.  ndd  that  Section  1 765,  Revised  Statutes,  does  not  prohibit  the 
payment  of  compensation  to  an  ordnance  sergeant  for  work  as  '*time 
keeper"  under  the  United  States  Engineer  Department,  such  employ- 
ment having  no  aflSnity  or  connection  with  the  line  of  his  official  duty* 
as  ordnance  sergeant  and  not  interfering  in  any  way  with  the  same. 
Card  2570,  September,  1896. 

P. 
FARDOH. 

1866.  The  President  is  empowered,  by  Art.  II,  Sec.  2,  par.  1,  of  the 
Constitution  ''to  grant  reprieves  and  pardons  for  offences  against  the 
United  States  ";  and  a  pardon,  like  a  deed,  must,  in  order  to  take  effect, 
be  delivered  to  and  accepted  by  the  party  to  whom  it  is  granted.* 
Thus  there  can  be  no  pardon  of  a  deceased  officer  or  soldier;  and  that 
the  pardon  is  asked  by  the  party's  widow  or  heir,  who  is  to  be  pecu- 
niarily benefited  thereby,  cannot  affect  the  principle.  XV,  486,  654, 
July  and  Sej^temher,  1865;  XXI,  564,  and  XXII,  291,  July,  1866. 
So  where,  in  a  case  of  an  officer  who  had  died  while  under  a  sentence 
of  suspension  from  i*ank,  a  pardon  was  asked  for  the  purpose  of  hav- 
ing the  stigma  removed  from  his  record  in  the  service,  lield  that  the 
case  was  not  one  in  which  the  pardoning  power  could  be  exercised. 
VII,  138,  Fihrmry,  1864. 

1867.  It  is  the  effect  of  a  full  pardon  (otherwise  of  a  mere  remission 
of  thii  J ffi/u'^/t//u7if—i>ee  Remission)  to  remove  all  penal  consequences 
(except  of  course  twecuttd  penalties — see  §  1S69,  post)  and  all  disabili- 
ties, attached  by  U.  S.  statute  (or  army  regulation)  to  the  offence,  or  to 
the  conviction  or  sentence.'  Thus  the  pardon  of  a  convicted  deserter 
will  rrliove  him  from  the  loss  of  the  rights  of  citizenship  attached  by 
the  act  of  March  3,  1865  (Sees.  1996,  1998,  Rev.  Sts.)  to  a  conviction 


^St'o  Converse  r,  U.  S.,  21  Howani,  4(V3;  U.  S.  r.  Brindle.  110  U.  8.,  688;  Meigs  r. 
U.  S.,  19  (^t.  (Ms.,  497.     Si^e,  also,  §  1812,  mite,  and  notes. 

H'nited  States  i.  Wilson,  7  Peters,  150;  Lire  I)e  Puy,  3  Benedict,  307;  6  OfHos. 
At.  (ien.,  M)\\.  And,  in  the  absence  of  an  express  rejection,  it  is  conclueively  pre- 
sinntMl  t<^  he  acoepte<l  on  actual  or  constnictive  notice. 

'12  Opins.  At.  Gen.,  81;  Kc parte  Garland,  4  Wallace,  380. 
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ol  desortion.'  XXXI,  183.  fMrrnnnj,  J871.  Hut  »  [lurdon  by  the 
Prctdrttint  will  Iw  iiiclTi.*rtiuil  of  couryo  to  t\>inuvo  a  disqualifictitioa 
iiicurr<<d  l>y  the  offniMipr  under  a  8tate  stotate.'    XXIX,  251,  Si^ 

1868.  /W*/  that  u  |mi-c)»n  extended  to  an  enemy  for  bin  offence  or 
uffencex  im  »urh,  foiuniitte<l  during  thi;  war.  did  not  entitle  him  to  1>e 
paid  rent  for  the  otfupation  of  hiw  real  estate  by  the  U.  S.  military 
authorities  while  occupying  liy  the  right  of  conquest  (he  region  of 
(xnintrj-  in  which  such  ewtato  wa»»  situated.     XXII,  5,  Iti,  Mnrrh,  1S6G. 

1869.  A  pardon  cannot  reach  or  remit  a  fnlly  nrfcii/'^  sentence, 
though  (he  same  may  have  been  unjustly  imposed,  VIII.  22S,  April, 
tS6i;  XXXVl,  iWl,  Aii/fmt,  Iff7^.  A  pardon  cannot  of  course  umlo 
sroriKiml  puni>ihniont  fully  inHictrd;'  nor  can  it  avail  to  restore  to  the 
army  an  tiflicer  or  soldier  legally  separated  therefrom  and  made  a 
dviltan  by  a  duly  approved  sentence  of  dismi.st^Bl'  (see  I  ;J  IIUS,  a»/^), 
or  l.y  a  dishonorable  discharge.  XII.  437.  and  XIV,  588,  Jwu,  im»; 
XX.  »*2../o»«ffrv,  mm;  ^A.^Wi,  Xmfmh^r,  lii7fi;  Card»S048.2ai6, 
ilT4.  M*(>9.  Fth^'wiry  to  Itt-ct-rnKv.  1^96;  3«in.  Jamuiry,  IS07;  56»4, 
Jitnuary,  /«W.  Nor  can  it  restore  a  tine  piid  (XVI,  ^W>,  Juru-,  186/i; 
XXXV,  471,  July.  Hi74).  or  pay  forfeited  (XX,  W),  OctoH^-r.  1865; 
XXVni.  5fi7.  May.  I860),  when  the  amount  of  the  same  has  once  gone 
bejotid  the  rontnd  of  the  Executive  and  Iw'en  covered  into  the  I'.  S. 
Treaaury  and  become  public  funds.^  whatever  mav  have  been  the  nierita 
or  Iho  une.  XXXVI.  llta.  .Mnwiry.  mr,;  x'XXVII.  44r>.  Mnivh, 
1876;  84. 8W,  .-l«ff i«</,  IfHiti;  Card  3810,  mipni.  Otherwise,  however, 
wfa«rr  lb*  money  wtill  remains  in  (he  handit  of  u  milidtry  dislmrnin^  offi- 
cwr  or  other  interniedia(e  official.*  XVI,rt7«,  iV^.rv7»Arr. /^C?.  Where, 
however,  any  portion  of  a  pimishment  remains  tinr^rr-cutfl,  that  por- 
tion nwv  be  remitted  tty  the  jmrdoniug  power,'     11.29.  F' hnutrt/,  !86.t. 

'  a  OUntL  M.  (.fen..  2H4:  ti  <>/.,  ilS;  14  iVJ..  VIA.  And  wv  I'eople  r.  llowt-n.  43  CM., 
4X0.  Tliat  ttiiii  iliMtbitity  ixn  altacb  only  upon  a  witvicUun,  bm  f  luOl,  and  anthori- 
tln  ritnl  in  nutv. 

*7l>piiH.  At.  Gen,.  700. 

*tlWaOpiOB.  At.  (»».,  tM. 

•  IS  (hiiwL  -VL  lirD..  &4((;  Ex  parlr  aarUtvi.  4  Wallan-,  381. 

*t  (tpUK  At  »rt?n.  XfO;  Ifl  III.  I,    Thi».  l)eraiiiip  ihp  mine  Connrtinilioti  which  eon- 

iet»  Uw  puiloniuK  puwer  cuuUinR  a  iirovlxiuii  "u(  vijimI  I'f&dt^ncy  "  (Art.  I,  1^'.  fl 

I  MI.  7,  <  !■•  till-  etlrct  tlial  tiiDnpyiii  thi'i'iiblii- tn-Miiry  Hliall  nnt  Iw  witlidrawii  pxii'pt 

'    I  '^iili-in  ituuU-  by  liiw.     M  iif  ••HI,     ('•iin|i>n',  in  thin  ifinnci'tuiii.  Kn^re 

-     !'-.  r>Oit<i.  mi,  miwiv  It  wut  )id<l  ihal  au«xti'Utive|ianlon  wniiUI  nut 

I'.Uir  [inin-Unf  i-PTtaiit  pcnuiutl  i^BmU. cimfiiKatnt  hikI  wiW  by  the 

.  .  -  iin  thi>  |pru|ii-rtv  iif  ui  i-ni'niy,  nflrr  «ich  pcwi^le  had  Ui-n  diily'iwii] 

...;.■  .;„   i  ...u>urv.     St^  ako.'  i|  1:17^  and  iL'73.  -nitf. 

•  U  ni,iiuL  At  iiwi..  «l|.     But  see  A.  B.iWZ  of  1W6  (lO&S  ot  IWl  j, 
*Aa<l  (Iw  Bxvculivp.  in  the  rxvrr.imt  of  tbn  panliming  powtrr,  "tiiay  ponl'iii  ur 

rlJtin  <>(  tbi?  Mnitencei  at  one  lime  and  aditleRtnt  [mnion  at  ■nothrr."    3 


t  a  tKMlJtii 
■■AOmi 
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Congress  alone  can  restore  pay  fully  forfeited  to  the  United  States,  or 
otherwise  pecuniarily  indemnify  an  officer  or  soldier  for  the  conse- 
quences of  a  legall}'  executed  sentence.  XLIV,  270,  January^  ISSl; 
34,  334,  August,  1889. 

1870.  It  is  the  effect  of  the  exercise  of  the  pardoning  power  by  the 
President  to  relieve  the  party  from  all  punishment  remaining  to  be 
suffered.  Where,  therefore,  he  remits  the  unexecuted  portion  of  a 
term  of  imprisonment,  an  additional  penalty,  which,  by  the  express 
terms  of  the  sentence,  was  to  be  incurred  at  the  end  of  the  adjudged 
term,  as  a  dishonorable  discharge  from  the  service,  cannot  be  enforced. 
The  pardon  having  intervened,  the  sentence  ceases  to  have  any  effect 
whatever  in  law,  and  the  soldier — the  remainder  of  his  service  being 
regular — must  be  honorably  discharged.  VIII,  669,  Jtdy^  186^;  XX, 
460,  2[arch,  1866. 

1871.  The  pardoning  power  extends  to  continuin^f  punishments,  or 
punishments  which  are  never  fully  executed, — remitting,  in  each  case 
the  punishment  from  and  after  the  taking  effect  of  the  pardon.  Of 
this  class  is  the  punishment  of  disqualification  to  hold  military  or  pub- 
lic office,  as  also  that  of  the  losing  of  or  reduction  in  "files"  (or  rela- 
tive rank)  in  the  list  of  officers  of  the  offender's  grade:  these  being 
continuing  punishments,  may  be  put  an  end  to  at  any  time  by  a  remis- 
sion by  the  pardoning  power.  ^  XXX,  262,  Aprils  1870;  XXXI,  24, 
NoveinhiT,  1870;  XLI,  158,  March,  1878;  41,  380,  Jvly,  1890;  66,434, 
Di'omher,  1892;  60,  348,  July,  1893. 

1872.  Where  a  soldier  has  been  duly  convicted  of  desertion,  the  loss 
of  the  rights  of  citizenship  incident  thereto  are  in  practice  restored  by 
a  formal  pardon  from  the  President;  a  remission  of  the  punishment 
adjudged  by  the  court  martial  does  not  have  such  effect.  Card  3()10. 
Ju7u^,  1897. 

1873.  While  to  restore  to  or  place  upon  duty  an  officer  or  soldier, 
when  under  arrest  or  charges  on  account  of  an  alleged  offence,  would 
not  probably  in  this  country,  to  the  same  extent  as  in  England,*  be 
regarded  as  opemting  as  a  condonation  of  the  offence,  the  proinotion 
of  an  ofKoer  while  under  sentence  or  awaiting  action  on  the  sentence 
has  IxHMi  viewed  as  a  anixty^uctu'e pardon  of  the  offence  or  offences  on 
account  of  Avhich  he  has  been  tried.'  But  held  that  such  a  promotion 
could  not  operate  as  a  pardon  of  other  offences  committed  by  him,  of 
the  commission  of  which  no  knowledge  was  had  by  the  Executive  at 
the  dat(*  of  the  promotion.     XXXV,  649,  November,  187^.     While 

^Sv  12  OpiiiH.  At.  (Ton.'547;  17  iW.31,  656;  G.  C.  M.  O.  54,  1884,  and  S.  O.  116,  A. 
il.  ().,  ISvSH;  also  (1.  V.  M.  O.  So,  A.  G.  O.,  1S91. 

''See  01o(ie,  Mil.  Foroe.-^  of  the  Crown,  vol.  1,  p.  \1\\\  Prender^gast,  244-5,  in  con- 
ntvtion  with  therasoH  iite<l  of  Sir  Walter  Raleigh.  Lord  Lucan,  Capt.  Achison,  6uu 

\^»e6()pini?.  At.  (»eu,  123. 
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ordering  or  authorizing  an  officer  or  .soldier,  when  under  nentenve^  to 
exercise  a  command  or  perform  an}'  other  duty  inconsistent  with  the 
continued  execution  of  his  sentence,  has  l>een  viewed  as  a  constructive 
pardon,^  Juld  that  to  allow  an  officer,  while  under  a  sentence  of  sus- 
pension from  rank,  to  perform  certain  slight  duties  in  closing  his 
iccounts  with  the  United  States,  could  not  l)e  regarded  as  having  any 
such  effect.     XXXVII,  liK),  Dtctmhtr,  lf^7o, 

1874.  In  certain  cases  of  militarv  offenders  convicted  of  larcenv  of 
pablic  property  or  conversion  of  public  funds  (or  who  had  escaped 
from  military  custody  while  under  charges  for  such  offences)  and 
applying  for  pardon,  advised  that,  even  if  otherwise  thought  worthy 
of  pardon,  no  pardon  should  Im?,  extended  to  them  except  upon  the 
condition  precedent  of  their  making  good  the  fund^  appropriated,  or 
the  property  stolen  or  its  value.  I,  3«f),  (Jctfjf}er,  1862;  XIX,  132, 
Ai>wi»ier,  iseS;  XXVI,  04S,  Juhj,  ISCS. 

1876.  The  pardon  or  remission  of  the  unexpired  punishments  of  xol- 
&r»,  where  favored  by  the  Judge-Advoaite  General,  has  been  recom- 
mended on  grounds  of  which  the  princiiml  were  the  following: — That 
die  soldier  was  a  minor  at  enlistment;  that  he  was  enlisted  under  false 
representations  as  to  the  kind  of  s(»rvice  which  would  Ix*  required  of 
bim,  made  by  the  recruiting  officer  in  disregard  of  par.  916,  Army 
Regulations;  that  he  enlisted  as  a  mere  recruit,  did  not  have  the 
Articles  of  War  read  to  him,  and  had  no  proper  comprehension  of  the 
pravity  of  his  offence;  that  he  did  not  comprehend  his  military  obli- 
gations on  account  of  an  imperfect  knowledge  of  the  English  language; 
that  he  was  an  Indian  scout  unacquainted  with  our  language  or  with 
fte  Articles  of  War;  that  his  offence  was  wholly  or  in  part  induced 
Vy  harsh  or  injudicious  treatment  by  a  military  superior;  that  exces- 
ttve  or  unreasonable  duty  had  been  required  of  him,  or  that  he  had 
been  put  on  duty  (as  a  guard  or  s(»ntinel,  for  example)  when  unfit  for 
ftesame  on  account  of  illness  or  partial  intoxication;  that  his  offence 
VIS  committed  under  a  provocation,  or  was  accomixmied  by  circum- 
itances  of  extenuation,  to  which  the  court  had  not  given  due  weight; 
ftat  prior  to  his  trial  and  sentence  he  had  ])een  adequately  dUclpllned 
fcf  his  commander;  that  he  had  b(»en  improperly  held  in  irons,  or 
luuidcuffed,  pending  the  trial;  that  his  confinement  had  so  seriously 
impaired  his  health  that  if  continued  it  would  endanger  his  life;  that 
10  unreasonable  time  was  allow(Kl  to  elapse  between  his  arrest  and  trial, 
XT  after  trial  and  before  the  approval  and  promulgation  of  the  sentence. 
rbese  and  other  grounds  have  been  takcMi  into  consid(»ration,  sonie- 
imes  alone  and  sometimes  in  combination  or  in  connection  Avitii  >uch 
orther  favorable  circumstances  as  voluntary  n»turn  in  case  of  dcser- 

*See  6  Opine.  At.  (Jen.  714. 
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tion,  previous  good  character,  good  conduct  under  sentence,  &c  k 
ca«es  of  ojffct'rf<n  the  principal  grounds  for  recommending  pardon  or 
remission  have  Ixien — a  previous  good  record  for  efficiency  in  the  serv- 
ice, especially  in  time  of  war,  a  high  personal  charac^ter  or  reputation, 
and  an  apparent  al>senceof  a  fraudulent  or  criminal  intent  in  the  offence 
as  committed.  IX,  245,  695,  Ju7ie  and  S^ptrmht-r^  186^;  XIII,  99, 
Dtctmher.  ISOJ^;  XXVI,  54(>,  April,  1868;  XXVII,  5(^5,  Fthrmr^, 
18G0;    XXVIII,   340,   January,   1869;    XXXII,   675,   June,  mi; 

XXXIV,  601,  iJtccmhet^,  1873;  40,  386,  May,  1890;  41,  273,  Jum, 
1890. 

1876.  In  cases  in  which  militarv  offenders — such  as  deserters  from 
the  army  remaining  at  large,  or  oflieer»or  soldiers  who  have  escaped 
from  military  custody  while  in  arrest  or  under  sentence — have  applied 
from  their  places  of  refuge  for  executive  pardons,  it  has  almost  inf»- 
riably  been  advUtd  by  the  Judge- Advocate  General  that  the  applica- 
tion be  not  entertained  till  the  fugitive  from  justice  should  return  and 
surrender  himself  to  the  military  authorities  to  stand  his  trial  or  abide 
by  his  sentence.  XVII,  264,  Sepftffnbei',  I860;  XIX,  132,  3wYi/Aff, 
i860;  690,  Stptembifr,  1866;  XXII,  285,  July,  1866;  XXIIL  309, 
October,  1866 ;  XX\I,(y^S,  July,  1868;  XXXIY ,  661,  Beceuther,  1873; 

XXXV.  551,  Auf^ust,  187i;  XXX VIU,  607, 652,  Jfay  and  June,  1877; 
XXXIX,  324,  326,  yf/vemht^r,  1877;  XLIII,  171,  January,  1880;  % 
482,  March,  1890;  44,  3JK),  iMemher,  1890;  Cards  33<>4,  3656,  Jm 
and  Xowmhtr,  1897;  5342,  5733,  5885,  January  and  February,  1899. 

1877.  In  ceases  of  deserters  from  the  army  and  from  the  draft,  whOi 
during  the  war  of  the  rebellion,  when  men  of  patriotism  and  honor 
were  offering  their  lives  in  the  sen*ice  of  their  country,  took  refuge  i» 
Canada — shirking  u  grave  public  duty  at  a  critical  period  of  natiooil 
peril — and  remained  there  till  the  close  of  the  war,  when,  in  the  profr 
pect  of  returning  ix>ace,  they  addressed  to  the  Exei'utive  applicationi 
for  pirdon,  af/viWd,  invariably,  that  such  applications  be  denied. 
XVII,  208,  Afff/u^t,  I860;  XX\  44,  Octol^',  I860. 

1878.  A  party  who  has  l>een  ])ardoned  by  the  President  for  a  polith 
cal  offence,  or  has  taiken  advantage  of  a  proclamation  of  amnesty  (such 
as  that  of  May  L^IK  1865,  or  Dec.  25,  1868),  is  not  thereby  relieved 
from  amenability  to  trial  and  punishment  for  a  crime,  not  of  a  poUtL- 
cal  chanicter,  committed  by  him,  or  from  the  legal  consequences  of  tiic 
conunission  of  such  a  crime.  XXVIII,  394,  February,  1869;  XXIX 
35,  ./////<,  ISOO, 

1879.  A  jmrdon  is  not  retroactive.  It  cannot  remit  an  executei 
punishment  or  restore  an  executed  forfeiture  resulting  either  by  open 
tion  of  law  or  sentence.  It  cannot  therefore  restore  the  forfeitun 
incident  iqxjn  desertion.     Further  it  cannot  modify  past  history,  < 
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reverse  or  alter  the  fact^  of  a  conipletod  n»cord.  From  and  after  the 
taking  effect  of  a  pardon,  the  ivoipieiit  is  iiuiooent  in  law  as  to  any  sub- 
sequent contingencies,  but  the  pardon  does  not  annihilate  the  fiu*t  that 
he  was  guilty  of  the  offence.  The  pardon  indee<l  -proi'ceds  upon  the 
theory  that  the  party  was  guilty  in  fact.  The  asking  for  it  is  an  admis- 
sion of  guilt,  and  the  granting  of  it  is  a  recognition  of  the  fact  of  guilt. ^ 
Thus  hM  thsit  the  President  could  not,  by  a  pardon,  remove  the  charge 
of  desertion  from  the  record  of  a  fonner  soldier,  who  liad  long  since 
become  a  civilian  bv  reason  of  the  muster-out  and  non-existence  of  the 
volunteer  army  to  which  he  had  In^longod  in  the  war  of  the  n»bcllion; 
and  that  the  effect  of  his  pardon  would  not  Ik?  to  give  him  an  honora- 
Ue  discharge.  A  pardon  would  not  only  not  remove  a  charge  of  deser- 
tion, but  would  in  fact  confinn  it,  and  constitute  an  lulditional  reason 
for  retaining  it  on  the  record.  And  a  i)arty  cannot,  by  an  exe<'utive 
aetybc  discharged  from  the  »er\Mce  unless  he  is  !n  the  service.  L,  395, 
Jntiff,  1886;  42,  406,  Augmt,  1800;  43,  3<),  Srptemhci\  1890;  48,  232, 
July,  1891;  Cards  3125,  April,  1897;  37U4,  3Si(),  Janunnj.  1898. 

1880.  Where  it  was  proposed  to  authorize  and  direct  the  Secretary 
of  War,  by  act  of  Congress,  '*  to  revoke  and  set  aside  the  proc^eedings 
bad  b\'  a  court-martial  ♦  ♦  *  during  the  month  of  Xovemlwr, 
1865,  and  to  remit  the  sentence  i)romulgated  thereunder  by  order  of 
April  13,  I860,''  /leld  that  it  was  beyond  the  constitutional  power  of 
CongrreHS  to  thus  invest  the  Secretary  of  War  with  the  pardoning 
power  and  to  extend  it  to  a  sentence  long  since  carried  into  execution, 
lie  pardoning  power  of  the  President  can  neither  be  added  to  nor 
^racted  from  by  legislation,  and  it  has  been  reixmtedly  held  with 
irference  to  this  power  that  it  cannot  reach  an  executi»d  sentence.  It 
iDustbe  therefore  beyond  the  authority  of  Congress  to  vest  in  a  sub- 
ordinate official  a  power  to  pardon,  which  the  constitutional  jmrdoning 
power  cannot  exercise.  Congress  cannot  in  this  or  an}'  other  way 
undo  the  executed  judgment  of  a  court  martial.     61,  357,  Janinirif, 

m. 

IMl.  A  pardon  by  the  President  will  reach  and  remove  a  (continuing 
disqualification  or  disability  incident  upon  the  commission  of  an  offence 
>gainst  the  United  States,  or  uiK)n  a  conviction  by  a  United  States 
court  or  a  court  martial,  but  a  discjualitication  incident  under  the  laws 
^  9k  State,  to  a  conviction  of  an  offence  (no  reference  being  made  in 
•id  laws  to  convictions  by  courts  martial)  would  not  apply  to  a  con- 
riction  of  that  offence  by  a  court  martial  of  th(»  Unit^'d  States.  LVI, 
S28,  Sept^wher,  1888. 

1888.  Held  that  a  withdrawal   by  a  department   ionnniinder  of  a 

'See  Ejeparie  Garland,  4  Wallace  .'i'^'i;  Knot*'  r.  V.  S..  95  V,  s.,  l.').-};  In  rr  SjMMiser, 
iftwyer,  195  (Federal  GaseH,  No.  13,234).    Sih*  §§  1272  an.l  1273,  anU: 
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pending  charge  against  a  soldier,  upon  his  giving  a  pledge  to  abstain 
in  the  future  from  the  conduct  which  was  the  subject  of  the  charge, 
did  not  operate  as  a  pardon  and  could  not  be  pleaded  as  such.  Had  it 
been  done  by  an  order  of  the  President,  it  could  have  had  no  further 
operation  than  as  a  /^;^«*^*  conditional  pardon,  leaving  the  charge  legally 
renewable  upon  a  repetition  of  the  offence.     35,  423,  Octf)bri\  1SS9, 

1888.  The  reappointment  to  the  army  of  a  dismissed  officer  does  not 
operate  as  a  condonation.  The  dismissal  remains  a  dishonorable 
separation  from  the  service.     Card  2893,  January^  1897. 

1884.  The  presumption  in  favor  of  the  validity  of  a  patent,  arising 
from  the  action  of  the  authorities  in  granting  it,  can  be  overcome  only 
by  reliable  and  certain  proof.  ^  The  grant  of  letters  patent  is  prima 
facie  evidence  that  the  patentee  was  the  first  inventor  of  the  device 
described  in  the  letters,  and  of  its  novelt}^.*  So,  hdd  that  a  claim  by  a 
patentee  for  a  reasonable  royalty  for  the  use  of  his  patent  by  the 
United  States  was  not  impugned  by  the  affida\nts  of  a  third  party  to 
the  effect  that  he  was  the  real  inventor,  when  such  party  had  taken  no 
action  to  contest  the  issuance  of  the  patent  nor  resorted  to  the  courts 
for  his  legal  remedies.  53,  416,  May^  1892,  The  use  of  a  patent  with 
the  knowledge  and  consent  of  the  patentee  is  an  implied  promise  or 
agreement  to  pay  for  the  same.'    Card  725,  Deceinher^  189^. 

1886.  An  existing  royalty  on  a  patented  article  is  in  the  nature  of  a 
legal  lien  upon  it,  to  l>e  paid  off  before  it  can  be  safely  used,  and  is 
also  an  element  properly  entering  into  the  price  to  be  paid  for  it,  if 
purchased.  The  article  is  in  law  sold  subject  to  this  claim.  So,  held 
that  the  United  States,  in  purchasing  a  patented  article,  as  being 
necessary'  to  the  due  prosecution  of  a  ceitain  work  provided  to  l>e  done 
by  an  appropriation  act  should  justly^  pay  a  price  estimated  by  the 
intrinsic  value  of  the  article,  augmented  by  the  probable  amount  of 
the  royalties  likely  to  accrue  as  income.     44,  358,  Decei)ibei\  1890. 

1886.  An  invention  is  property^  though  it  be  not  patented,  and  an 
injunction  Avill  be  granted  to  restrain  an  infringement  though  the  pat- 
ent has  been  merely  applied  for.  Thus  it  is  safer  for  the  United  States 
not  to  purchase  the  right  to  use  an  invented  article  from  any*  person 
other  than  the  inventor,  since  a  liability  to  the  latter  might  thus  attach.* 
43, 264,  (Mohri\  ISOO.  Iltid  that,  should  the  Government  make  a  pur- 
chase— from  a  person  other  than  the  inventor  but  claiming  to  be  such — 

>()slK)rne  v.  <ilazier,  81  Fe<l.  Rep.  402.     =»  McKeever  r.  U,  S.,  18  Ct.  Cls.  757, 
•-'Caiitrell  r.  Wallick,  117  U.  S.,  695.         *See  James  v.  Campbell,  104  U.  S.,  35d. 
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'phones,  the  sale  of  which  had  Ix-en  piijoiiied  liy  the  real  patentee, 
"Uw  I'nited  States  would  he  liable  to  him  in  daiiia|ri>.s,  whether  or  not 
the  fact  oi  infrint^nient  or  illegal  sale  was  tu-tuallv  known  at  the  time 
of  the  purchase.  67,  297,  Jnnuimj,  1S0.S.  The  Government  becomes 
B  tcirt-feasor  in  permitting  the  use  in  it*i  service  of  an  infringed  patent.' 
Card  72.^,  D^femfu-r.  lS9i. 

1887.  l/t-ftf.  on  the  authoritj"  of  the  ruling  of  the  Suprenie  Court  in 
Major  Bums' case,' that  Capt.  E.  L.  Zalinski,  5th  Artillery,  was  entitled 
t'l  con)|)c nidation  for  the  use  by  the  United  States  of  his  ]mtented  pneu- 
matic gun.    31.  IOC,  M'li-rh,  ms. 

1888.  The  assignment  to  the  Cnlted  States  of  a  patent  right,  for  use 
in  the  public  service,  does  not  preclude  the  assignor  from  also  assign- 
ing (he  right  u>  a  foreign  government,  provided  the  original  assign- 
ment were  not  absolute  In  its  terms.  A  sale  of  patent  right  for  use  in 
one  district  is  not  incompatible  with  a  sale  for  use  in  another,  such 
Mile»  being  in  the  nature  of  independent  licenses.  But,  as  a  general 
rule,  the  United  Stales  should  accept  in  such  a  case  nothing  short  of 
nn  Bl»wlut*'  assignment.     54,  214.  </./««,  J89S.  i 

1889.  The  United  States  i^nnot  l»e  sued  in  the  courts  for  the  profits 
accruing  U>  it  b>'  reason  of  the  manufacture  and  use  of  a  patented 
article,  unless  there  is  either  an  express  or  implied  contract  for  such 
iiianufaeture  and  use;  nor,  where  the  article;  is  being  manufactured 
under  the  direi-tion  of  the  War  Department,  ha.s  that  department 
juriiMiietJon  over  such  »  diiiui.  In  the  al>senee  of  such  jurisdiction, 
the  clmim  rtmnot  )3e  said  to  )>c  "  ]x-nding"  in  that  department  within 
the  meaning  of  section  12,  of  the  act  of  March  3,  1887.     Card  .S392, 

IBM.  The  United  State.s  should  not  refrain  from  purchasing  neees- 
f*ry  mpplies  simply  because  there  might  be  involved  in  the  transaction 
an  infringement  of  some  one's  patent.  In  such  a  casie,  howc\-cr,  a 
lK)nd  shuultl  Iw  nx|uire<i  to  indemnify  the  United  States  against  any 
liMH  it  might  sustain  on  ait^'ount  of  |Ki.^ible  infringment  of  patents  in 
the  HM'  of  th«  article  purchasi-d.     Card  4658,  Jiili/,  ISM. 

1801.  While  it  is  clearly  a  violation  of  law  (aet  of  February  18, 
181*3,  27  .Stofc...  4«1)  for  the  inventor  of  a  device  (range  finder)  con- 
-idered  and  adopt(<d  by  the  Board  of  Ordnauee  and  Fortification  "  to 
lieu  memljer  or  sen-e  on  said  iKxird",  the  lu-t  doe«  not,  where  he  has 
in  fact  *o  »er»-etl.  prohibit  the  purchase  of  the  instrument  invented  by 
bim.  It  merely  affei-ts  his  eligibility  for  niemtM-rship  of  or  ser\-iec 
on  the  Ixiard.     Card  tflHl,  A«</<i't,  1X09. 
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1892.  An  officer's  ^^pay  account'"  is  not  commercial  paper,  bat,  in 
its  legal  aspect,  a  mere  receipt/  So  held  that  a  hotm  fide  assignee  of 
an  officer's  pay  account  for  a  certain  month,  who,  on  receiving  pay- 
ment thereon  from  a  paymaster,  delivered  to  the  latter  the  account 
with  his  name  written  on  the  back  of  the  same,  did  not  thereby  ificor 
the  obligation  of  an  eiidnTmer^  or  render  himself  liable  as  such  for  the 
amount  to  the  paymaster,  on  its  beii^  ascertained  that  the  officer  had 
already  himself  drawn  his  pay  for  that  month,  and  that  a  double  pay- 
ment had  thus  l)een  made.    XLTTI,  68,  October^  1879, 

1893.  JItId  that  it  was  no  sufficient  defence  to  a  charge,  under  Art 
60  or  Art.  61,  of  duplication  of  a  pay  account,  that  the  accused  hid 
an  understanding  with  the  first  assignee  that  he  was  not  to  present 
the  account  assigned  to  him  till  the  accused  should  have  an  opportunitj 
to  withdraw  it  and  substitute  other  security.  The  fact  that  an  aocosed 
assigns  a  second  account,  while  the  tirst,  without  the  knowledge  of  the 
second  assignee,  is  still  outstanding  in  the  hands  of  the  first  assignee, 
completes  the  offence.     50,  45,  219,  October  and  November^  1891. 

PAT  AHD  ALL0WAHCB8. 
I — In  General. 

1894.  Pay  is  the  monthly  pecuniary  compensation  of  officers  and 
soldiers  of  the  anny,*  as  fixed  by  Sees.  1261,  1280,  &c.,  Rev.  Sts.  H 
is  quite  distinct  from  "  allowances."'  A  sentence  forfeiting  pay  does 
not  affect  allowances  or  vice  versa.  II,  193,  Aprtl,,  1863;  VIII,  578, 
Junt,  IHOi;  X,  565,  Xtmrnber,  186^;  XXXII, 41,  October,  1871;  OaiA 
1042,  Fi'hniury,  1895, 

1896.  The  right  to  pay  })egins  and  ends  with  the  period  of  legal  serv- 
ice. Except  by  special  authority  of  Congress,  an  officer  or  soMief 
cannot  be  imid  for  military  service  rendered  h^ore  appointment, 
enlistment  or  muster-in.  XXXVIII,  120,  J\dy,  1876.  A  solcto? 
however,  who,  })y  accident  or  through  some  exigency  of  the  service, » 
held  to  service  for  a  period  after  the  date  on  which  bis  term  of  enM 
ment  expired,  is  properly  entitled  to  be  paid  for  such  additional  period. 
XXIX,  424,  Xovemhet^^,  1869;  XXXVIU,  662,  July,  1877.  So,  i 
soldier,  detained  in  the  senice,  after  his  term  of  enlistment  htf 
expired,  by  reason  of  the  pendency  of  proceedings  under  chaigespT»- 

*  Note  in  thin  cc»nne<*tion  the  opinion  of  the  Attorney  General,  in  160pM&.,lflit» 
the  effect  that  an  approved  aec'oimt  or  voucher  isBued  to  a  contractor  for  an  anMNlA 
due  him  under  hiH  contract  is  **  not  in  any  proper  flense  negotiable  paper.*' 

"''  It  is  the  intention  of  the  law"  (see  Sec.  1189.  Rev.  Sts.)  */that  the  pay  of  Ol 
anny  should  not  be  in  arrears  more  than  two  montha."    15  Opma.  At,  Gen.  208. 

*Stje  10  Opins.  At.  Gen.  285;  McNaghten,  27. 
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feiTpd  against  him.  and  who,  upon  trial,  is  acquitted,  or  .tentoDfed  to 
a  [mtiishiiK-nt  not  ini-ludinj^  foi'fi?iture  of  pay.  iind  i&  thereupon  did- 
charged, — ia  entitled  to  be  paid  up  to  the  date  of  discharge,  XXI, 
■W*.  June,  1S66.  An  officoi"  separated  from  the  serriee  l>y  dismissal, 
betug  dropped  for  desertion,  "wholly"  retired,  or  liy  acceptance  of 
re^'ignntion.  in  cnlitk-d  (o  be  paid  up  to  the  day  on  which  he  jx-i-sonally 
recpires  official  notice  of  the  order  or  act  thus  detaching  him  from  the 
aniiy  and  making  him  a  civilian.  XXVIII,  423,  426.  ^Wir--/..  ISSa; 
XXX,  540.  A'lffiuit,  1S70.  An  officer  or  soldier  cannot  l>e  dismissed, 
di:^harged.  or  muaterod  out  ns  of  a  prior  date,  witii  the  etiect  of 
depriving  him  of  puy  accrued  between  that  date  anil  the  date  of  the 
actual  di=«aiai^.  Ac.'  XVI,  406,  Juhj,  1865;  XXII,  506,  D-'wmber, 
ISGC. 

1896.  While  he  remains  in  the  military  establishment,  an  officer  or 
>*oidior.  whether  or  not  actually  performing  military  ser\-ico,  can  be 
deprived  of  his  legal  pay,  only  through  a  duly  adjudged  and  approved 
frtircof  court  martial,  or  by  tbc  •tjvratt'm  of  law  undersome  expres.-! 

I^ulory  enactment  or  army  regulation.'  The  fact  that  an  officer  or 
dier  i*  under  charges,  in  arrest,  or  waiting  sentence,  cannot  {except 
fn  M)  far  &«  his  case  may  be  within  the  application  of  army  regula- 
tion-i.  see  ji  1S>02,  jx^t)  affect  in  any  manner  his  right  to  the  regular 
[«yof  his  rank.*     XII.  230,  January.  ISGo. 

1887.  A  Heutence  expressly  forfeiting  all  pay  duo  a  soldier  applies 
ly  to  pay  due  him  under  \\\i^  pending  contract.     It  will  not  affect 

which  may  be  due  for  8er^•ice  rendered  under  a  previous  eulist- 
WntAnd  not  y«t settled.  XIV,  9r,V,  April,  1865;  XLII,  ~tZ,lMvin- 
hfr.1^8. 

1888.  A  dismissal  of  an  officer  by  order  of  the  President  does  not 
involre  a  deprivation  of  any  part  of  the  pay  duo  him,  and  if  the  order 
i;*  BO  expretised  a^  to  di!«mi.s<-  him  "  without  jwy  or  allowances/'  or  in 
temu  to  that  effect,  it  is,  a.N  to  thi:i  portion,  imauthorii^ed  and  inopera- 
Uve.  X,  316,  ^uy'M/,  MV^/  XLII.73, />-<w/ii(V,/S7«;  470,  ./-m -wry, 
iSSO.  So  where  a  \v<ga\  muster  into  service  of  a  volunteer  officer  was 
rvnoiuJ  by  onler.  after  an  interval  of  service  rendered,  with  the  effect 
driven  to  the  order)  of  depriving  him  of  pay  for  such  service,  hfld 
thiU  the  »o-called  revo<-ation  wan  unauthorized  and  inoperative,     A 

■8m  AU«Mdl  r.  TfiiM  I^UUv.  3  CI,  C\».  »^:  7  CVMup.  Dec.  {dui/A  Much  ID. 
ItniJ .    bm  (f  IMA  Mid  IMS.  nnlr.     Uu  tlii'  other  liand,  wlierv  mi  uHiivr.  ulio  tuu 
"      '       \,if  rwlond  (hy  tb«  mithority  *■(  CongfX'Wj  to  offlw  wilh  the  rank 
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atltMi  he  had  wIimi  dimuiued.  i 
not  tbnivby  mtitlod  to  liw^k  i 
f  in  lite  ■tUute, ' '  tho  rektlun  1 


r  oliirr  nuilc  uf  a  AaXn  prior  t 

'~    Eurii  cam*,  in  Uieab* 

r  mik  only,  not  pay." 


U  not  tbnivby  mtitlod  to  liw^k  iMy.     lu  Eurii  cmhx,  in  tlie  abwutce  of  Miy  grtuii  of 
iJMjr  iaiheatalute,  "thorektlunhacr  '    '  '  <.     .  ^  >       .... 

hA:  &  til  101. 133: 9  id.  I3T. 
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i  Opina.  At.  I. 
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legal  executive  act  i^annot  be  thus  nullified  to  the  prejudice  of  a  vested 
right.     XLll,  470,  Mupra, 

1899.  An  officer  or  soldier  cannot  be  deprived  of  his  pay  bv  means 
of  any  civil  process  of  attachment  or  lev^'  on  execution.  So  where* 
wife,  in  an  lU'tion  of  divorce  against  her  huslmnd,  a  captain  in  the 
United  States  service,  obtained  an  interlocutorv  judgment  for  an 
allowance  jh)u1t)it*<  fit* — /*////,  that  there  was  no  precedent  or  legal 
ground  for  requiring  him  to  satisfv  the  amount  of  such  judgment  oat 
of  his  pay.     VIII,  493,  J%,  186%. 

1900.  The  Secretary  of  War  is  without  authority  to  appropriate  or 
stop  an  officer's  pay  for  the  use  of  his  family,  or  to  satisfy  a  judgment 
or  decree  of  a  civil  court  growing  out  of  an  obligation  of  a  private 
character.  But  he  may  of  course  cause  such  officer  to  be  brought  to 
trial  bv  court  martial  for  dishonorable  conduct  in  the  treatment  of 
his  family  or  with  respect  to  the  obligation  referred  to.  Cards 
3500,  S.>pU'nJH^f\  1R97;  3819,  Janmry,  1898;  5482,  December,  189S; 
6882,  vl*/f///>»^  1899.  Nor  in  the  case  of  a  retired  officer,  allied  to 
be  irresix)nsible,  has  the  Secretary  of  War  authority  to  designate  a 
person  to  receive  and  distribute  such  officer^s  pay.  In  such  case,  the 
appointment  of  a  guardian  by  the  proper  court  should  be  secured  by 
the  parties  inten^sted.     Card  4636,  July,  1898. 

1901.  By  operation  of  law,  indeed,  under  certain  express  statutory 
provisions,  an  officer's  or  soldier's  pay  may  be  withheld  altogether,  or 
temporarily,  or  l)e  subjected  to  certain  charges  and  thus  reduced. 
Thus,  by  Sec.  1265,  Rev.  Sts.,  an  officer  absent  without  leave  forfeits 
all  pay  during  the  period  of  his  absence,  unless  the  same  be  excoaed 
as  unavoidable.  By  Sec.  1266,  an  officer  dropped  from  the  rolls  for 
an  unauthorized  absence  of  three  months  is  required  to  **  forfeit  aB 
pay  due  or  to  l)ecome  due.''  Sec.  1766  prohibits  the  payment  of  hi 
compensation  to  any  person  while  he  continues  "in  arrears  toil* 
United  States."  Sees.  1808  and  1804  require  in  effect  that  the  costd 
damage  done  to  arms,  <&c.,  and  the  value  of  military  stores  found 
deficient,  shall,  except  where  the  loss  is  occasioned  by  no  pewonil 
fault  of  the  party,  l)e  charged  against  the  pay  of  the  officer  or  soMitf 
responsible  for  the  damage  or  deficiency.     XLI,  156,  March^  1878. 

1902.  So,  ])y  pars.  182  and  1514,  Army  Regulations  (132,  133,  wA 
18M  of  18J>5),*  it  is  directed  that  no  enlisted  man  shall  receive  payor 
allowances  for  anv  time  during  which  he  has  been  absent  withoii 
leave;  and,  further,  that  a  deserter  shall  forfeit  all  pay  and  allowanctt 
due  him  {it  the  time  of  his  desertion.  These  forfeitures  are  incurred 
by  operation  of  law,  u[X)ii  the  commission  of  the  offence,  independeatlbf 
of  any  punishment  for  the  same  by  sentence  of  court  martiaUandii 
is  not  essential  to  their  taking  effect  that  the  offence  should  have  beS 

^  See  i>are.  143,  144,  and  15oS,  A.  R.  of  1901. 


fouiid  liy  a  militarv  court.  In  genornl.  however,  they  cnnnot  safely 
Im'  rnforc^d  in  tbo  absoiK'o  of  an  osrL-rtuinmcnt  of  tho  jruilt  of  the 
party  by  a  trial  and  conviction.  Only  such  pay  is  affected  by  the«e 
rr^ilntions  a»  is  exprvwly  six-cifiwl  thi^n'in.  Thus  a  dwoi-tt-r  forfcilrf 
ttoth  pay  due  at  the  time  of  his  offence  and  pay  for  tlie  pi-riwl  of  bin 
anantliorizcd  atieencc.  ho  that,  upon  his  apprehension  or  wurn'iidor, 
nothing  whatever  is  due  him.  liut  here  the  forfeituro  l)y  o|K'nition 
of  law  end--«;  from  this  dato  hi.-4  pay  begins  to  run  anew;  and  unless 
bio  M-fi/cnr<-  (in  the  t^ase  of  hit  trial  nnd  convk-tion)  inclnde-s  ii  for- 
feiture of  pay  due,  he  will  lie  entitled  to  hiH  pay  (less  any  \pfsa\  »top- 
\mgvn  or  dciiiK-tions)  from  such  dak'  (which  is  conaiderwl  to  be  thkt 
of  hifi  return  to  service)  to  the  date  of  his  ditwharge.  whether  this  be 
a  dUbonorablc  diwhargc  mi  judged  by  thr  seuti-nco  and  oxiH-uti-d  forth- 
with, or— the  sentence  not  imposing  such  punishment— au  honorable 
dtwbarfrr  given  biui  in  the  usual  manner  after  a  further  [xriod  of 
senrice.  VHI,  «50,  J^i/i/,  JSOi;  XXI.  483,  J,n,e.  ISGG;  XXIII.  KJO, 
Avymt,  IftGS;  XXIV,  2»i,  JVr/ivm'w.  JfidO;  XXXIX,  Sfllt. />-rvH.A.r. 
M77.  A.  R.  ia»  (140  of  1901)  indeed  provides  that  this  pay  shall  not 
l»e  rendered  to  him  prior  to  trial,  but  it  does  not  affect  his  right  to 
rrtt-ivo  it  when  tho  trial  is  completed,  and,  it  is  found  not  to  Im!  for- 
feited by  tho  sentenc*  of  the  court.  XXI,  438, ./«/«.  ISGO.  .So  cloth- 
ing allowance  aerniing  to  him  frctm  the  date  of  bis  surrender  or 
delivery  to  the  militarv  authorities  is  nut  forfeited,  unlei«M  the  sentence 
so  provide*!,     t.^ard  4H37,  ASfpteniber,  Jfi9S. 

IMS.  An  officer  or  soldier  brought  to  trial  for  desertion,  and  voa- 
vieli'd  of  alMcnce  without  leave,  but  whose  conviction  hui^  Ix^-n  JUitp- 
(mii-nt  by  the  competent  reviewing  authority,  cannot  Ih'  subject)^!  to 
any  ..f  |i»>»t-  forfeitures.  VIII.  61W,  June.' mU.  A  fulliicipiittulof 
deaertJon  includes,  of  course,  an  acquittal  of  the  offenc*>  of  absence- 
wiib4nil-li«Y(!  included  in  the  desertion.  XXXVII.  5<>St.  May,  1876. 
S»  far  as  any  military  offenc*  involved  in  the  matter  is  concerned,  the 
soldier's  record  is  almolulely  clean,  but  if  it  duly  apiK-ars  on  the  proper 
ndU  that  he  was  in  fact  alMcnt  without  authority  through  his  own 
fault  during  I  be  i>eri<siof  l  he  alleged  tli>scrtion,  theii'  haHlK'eii  n  breach 
of  «-ontnict  on  hia  part,  due  to  bis  failure  to  furnish  the  service  which 
he  i-unlru-tcd  to  furnish.  'I'he  jNiy  and  allowances  tliat  accrued  during 
'Uch  unauthortstHl  uhm-nce  should  tberefon^  lie  withheld  from  him.' 
Card  HIM.  ./"n^,  l-'iOn. 


'Whftn  Um  pTiic«wllnRS  of  «  oxirt  riMnj«l  tu«  illMjipniveit  by  llit^  rcviewiiiK 
■nlhorltf.  Um>  foMier  t-uiniit  Inmliy  lie  hUl>lm-l^  to  the  forieiturm  altarlml  tii  tho 
rnwm  With  wbkb  lie  ir  i-barnil,  'in  i-bmv  of  diwrilvn  [whuM  iTuiivU-tions  (apn* 
trocva)  baveticmrtinppn'tvil]  the  I'tiaiw  of  ilowrtion  will  be  wmoved;  Ihelitrtuf 
alMtdkrc  frutii  the  aeriuv,  U-iMt'vi-r,  rviiiuiru.  anil  the  mitihi-r  ^b'.>lll■i  not  bo  paid  fur 
Itir  pvriod  ditrinit  wbii^  be  wu>  tlwut.  ati'l  itbuiilil  inaki'  kvu<I  tbu  time  lust,  ■> 
-  il  by  («■.  il7.  A.K-ol  ISHl  |l4:;(tf  l«On.    Urculori.  A.G.O.,  liWS. 
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1904.  A  captain  having  been  mustered  out  of  the  service,  asasuper 
numerary,  with  one  year  s  extra  pay  and  allowances,  according  to  tk 
provisions  of  sec.  12  of  the  act  of  July  15, 1870,  was  (after  more  than 
two  3'c»ars)  reappointed  as  a  second  lieutenant,  and  thereupon  required 
to  submit  to  a  stoppage  against  his  pay,  as  such  lieutenant,  of  the  said 
extra  pay.  The  Attomej'  General  having  subsequently  decided  tiial 
this  requirement  was  unauthorized  in  law,*  Congress  was  induced  to  pass 
an  act — approved  March  3,  1875 — specificially  providing  that  officers 
mustered  out  as  supernumerary  should  be  required,  upon  re-appoint- 
ment, to  refund  the  one  yearns  pay  rendered  to  them  upon  the  master- 
out.  ILM^  under  this  act-^lst,  that  it  applied  only  to  future  cases, 
i,  e.  to  imses  of  oflScers  who  should  be  so  re-appointed  after  its  date 
(XXXVI,  355;  April ^  187o)\  2d,  that  it  applied  only  to  offii'ers  mas- 
tered out  as  supernumerary  under  sec.  12  of  the  act  of  1870,  and  not 
to  officers  honorably  discharged  upon  their  own  application  by  the 
authority  of  sec.  3  of  the  same,  these  latter  constituting  a  separate  and 
distinct  class  from  the  supernumerary  oflBcers.'  XXXVU,  650;  Jwm^ 
1876. 

1906.  It  is  within  the  authority  of  Congress  to  reduce  the  payor 
allowances  of  officers  or  soldiers  at  any  time  during  their  period  of 
service  or  enlistment.  XXXII,  611,  May^  1872.  But  this  of  couwe 
cannot  be  done  by  military  or  executive  authority,'  nor  can  a  soldiert 
pay  be  wtf/ihM  except  in  pursuance  of  law  or  sentence.  Thus  kM 
that  a  commanding  officer  was  not  authorized  to  withhold  a  soldier's 
paj*  on  the  theory  that  if  paid  he  would  probably  desert.  XXX,  358, 
Mai/,  1870. 

1906.  Ilthi  that  an  officer  ordered  to  his  home  to  await  orders  dii 
not  occupy  the  status  of  an  officer  on  leave  of  absence,  and^pnis  not 
therefore  on  half  paj'  during  the  period  of  thus  awaiting  orders,  brt 
was  entitled  for  such  period  to  the  full  pay  of  his  rank.*  XXXI,  599, 
Augnnt^  1871.  An  officer  relieved  from  duty  and  placed  on  ^-waitiaf 
ordei-s,'"  by  the  direction  of  the  Sec*retary  of  War,  is  not  liable  to  1<* 
of  pjiy  by  reason  of  such  status.     63»  106,  December^  1893. 

1907.  ILhl  that  Sec.  1262,  Rev.  Sta,  in  providing  for  a  certtfi 

»14  0i»in8.,  2:i0. 

*See  the  oonlinnatory  opinion  of  the  Attorney  General,  in  15  Opins.,  177. 

'  **It  in  not  within  the  iK)wer  of  the  executive  department,  or  any  branch  of  it»  *> 
reduce  the  i»av  <»f  an  officer  of  the  arm  v.**  United  States  r.  Willianison,  23  Wallifi^ 
416. 

♦This  opinion  wan  alfirnie<i,  in  the  same  case  (United  States  r.  Willianttoo)  W 
the  Court  <»f  CMainis,  in  1873  (9  Ct.  Cls.,  503),  and  by  the  Supreme  Court,  in  then«» 
year  (2:5  Wallme,  411 ).  But  in  United  States  r.  Phieterer,  4  OtU>,  219,  it  irai  m» 
that  an  officer,  (►nlered  to  his  hr)me  to  await  orders,  was  not  entitled  to  conwniiil*' 
/or  (pmrtt'iA  nutlfmly  his  home  not  l)eing  a  ** station"  in  the  sense  of  par.  l060,Ang 
kepilations.  ^See  G.  U.  7S,  Udqrn.  of  Army,  1877,  issued  in  consequence  « thi 
decision.  But  nee  the  case  of  United  States  r.  Lippitt,  10  Otto,  663,  where  the  oficfl 
was  ordered  to  the  fi^dquartera  of  a  military  deparimaU^  to  await  orders. 
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of  pay  for  officers  on  uti-ount  of  iluraUoii  of  .service,  referred 
to  service  in  the  amiy,  and  that  a  period  during  which  a  certain  <iffit'cr 
had  wrved  in  the  navj/  could  not  legutly  Ito  included  in  computiug  bis 
;  larB  of  service  uoder  this  statute.     XLl,  2R4,  J/«y,  IS7fi. 

1906.  //(W  th«t  riit^mfl  c(ui,Uy — in  view  of  the  tenns  of  the  statute 
(act  of  Aug.  3,  1861,  c,  43,  s.  5),  authorizing  thoir  employment  in  the 
niilitKry  service, — thou^^h  nut  private  soldiers  or  non  eornmissioned 
iifficem,  were  clearly  enlisted  men;  and  therefore  that  officers  now  in 
the  aniiy  who  had  served  na  medicHi  cadets  during  the  war  were 
entitled,  under  the  provisions  of  sec.  7  of  the  act  of  June  IS,  1878, 
to  compute  the  period  of  such  service  in  computing  their  '"service" 
or  "longevity"  pay  under  Sec.  1262,  Rev,  Sts.  XUII.  196,  F>'h- 
rwtry,  ISSO, 

IMW.  Tlie  act  of  July  IT,  ISlSa,  o.  300,  s.  1,  allowed  to  officers 
a«wigned  to  duty  which  required  them  to  be  niounled  certain 
JDcreaMfd  pay.  So,  See.  1:261,  Kev.  Sts.,  entitles  captainij  and  lleu- 
tenanlti.  when  "mounted,"' to  receive  respectively  two  hundred  and  one 
hundred  dollars  jkt  annum  of  pay  more  than  when  "not  mounted." 
/A-W  that,  to  entitle  officers  to  the  incrt'aseof  pay  under  these  statutes, 
it  was  not.  and  is  not,  e»«ential  that  tbo  duties  requir^-d  of  them  should 
ntake  it  ahs4>lutety  necessary  that  they  should  Ije  mounted;  hut  that  it 
war>,  and  is.  sufficient  if  these  <luties  were,  or  are,  such  as  are  usually 
and  appropriately  performed  by  mountiMl  offit^^rs,  and  such  as  can  not 
lie  performed  effectively  or  without  material  emlmrrassment and  incon- 
venienee  to  the  senpHco  except  by  ouch  officers;'  and  further  lliat  the 
certificate  of  the  proixT  eouimander  of  an  officer  (as  of  the  (.'hief 
Signal  Offii-er  in  a  case  of  an  officer  engaged  in  signal  duty,  or  of  the 
Su[>erinti!ndent  at  West  Point  in  a  i-asu  of  an  acting  quartermaster 
stationed  at  that  jKwt)  that  the  duties  of  the  officer  properly  required 
(in  tlie  sense  al>ovo  indicated)  that  he  should  !)«  mounted,  would  (tho 
Se<Tetary  of  War  approving)  be  sufficient  to  entitle  him  to  receive  the 
luldiliomil  imy.'  XXVI.  678,  July.  ISfiS;  XXIX,  5it.  Ju„^.  l\fiff. 
that  a  captain  or  lieutenant,  not  mounted,  detailed  as  a  profcs- 
in  a  college  under  See.  1225,  Rev.  Sts.,  was  not  entitled  to  mounted 
XXXIX,  475,  .Wm-^,y,^7*.  Similarly  At/'/with  respect  tosuch 
officer  when  on  duty  as  Indian  agent  under  the  act  of  June  13,  1893.' 
Urd  14K3,  Juu^,  1895. 

1910.  See.  1261,  Kev.  Sts.,  in  fixing  the  pay  of  officers,  pmvides  that 


_^diti 


'  Note,  ia  thU  mnncninii,  t 


•.  aa  lu  uincere  uolilled  In  mount*'!  pajr, 
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an  "acting  assistant  commissary"  shall  be  paid  "one  hundred  dollars 
a  year  in  addition  to  the  ymy  of  his  rank.'"  The  statute  does  not  pre- 
scTibe  that  the  officer  thus  "acting"  shall  have  any  particular  rant 

nor  is  there  anv  such  an  office  in  the  amiv  as  ""assistant  commissan." 

•  •  • 

Held  therefore,  that  "ac*ting  assistant  commissary,"  as  here  used,  was 
a  name  for,  or  description  of,  a  dutt/^  not  an  office;  that  a  captain  was 
as  legally  eligible  to  be  detailed  on  the  duty  of  an  acting  assistant  com- 
missary as  was  a  lieutenant;  and  therefore  that  a  certain  captain  who 
had  been  thus  detailed  was  entitled  to  the  additional  pay  specified  by 
the  statute.     XLI,  217,  Apr!/,  1S78. 

1911.  IIM  that  the  additional  pay  upon  re-enlistment,  accorded  tosol- 
diers  by  Sec.  12S4,  Rev.  Sts.,  was  intended  as  a  compensation  for  long 
and  continued  militarv  service,  without  reference  to  the  kind  of  service 
or  the  corps  in  which  it  was  rendered;  and  therefore  that,  where  thi^ 
additional  pay  had  once  Ix^guii  to  accrue  to  a  soldier  by  reason  of  his 
having  entered,  in  accordance  with  the  provisions  of  the  section,  upon 
a  second  term  of  five  years'  sen^ice  in  the  infantry,  his  continued  right 
to  the  same  was  not  interrupted  by  his  Ijeing  discharged  from  the 
infantry  and  (on  the  next  day)  enlisted  in  the  ordnance  corps.  XLH 
283,  J^/y,  1870,  But  service  as  an  officer  of  volunteers  cannot  be  com- 
puted as  contiimous  service  within  the  meaning  of  Sec.  1284,  Bev. 
Sts.,  that  statute  contemplating  service  as  an  enlisted  man  and  not  as 
a  commissioned  officer.     Card  0039,  March,  1899. 

1912.  Sees.  1282  and  1284  Rev.  Sts.,  as  amended  by  the  act  of 
August  1,  181)4  {;'1>^  Stats.,  215),  prescribe  that  the  enlistment  shall  be 
within  throe  months  after  the  discharge  to  entitle  the  soldier  to  the 
contiimous  service  pay  provided  for  therein.  Held  that  this  term 
cannot  ]>e  legally  extend(»d  by  the  executive  authorities  for  any  cause 
whaUner.     ('urd  ()120,  Jftrc/*,  1899. 

1913.  Sec.  1805,  Rev.  Sts.,  provides  for  the  deposit  by  an  enlisted 
man  of  his  savings  with  a  payiuaster,  to  be  paid  over  to  him  upon  dis- 
charge. IRId  that  this  statute  provided  for  voluntarv  deposits  only; 
and  that  an  officer,  however  laudable  his  motive,  was  not  legally  author- 
ized in  thus  deix)siting,  against  the  will  of  a  soldier,  certain  money  in 
his  hands  In^longing  to  the  latter.  XXXIX,  471,  March,  1878.  Sor 
can  a  court  martial  legally  sentence  a  soldier  to  *' deposit''  anypft^ 
of  his  pay.     32,  252,  283,  J/^/y,  1889;  34,  22,  124,  July,  1889. 

1914.  A  soldier  in  confinement  awaiting  the  result  of  his  trial  by 
court  martial  was,  contrary  to  par.  945,  A.  R.  (1046  of  1901),  paid  one 
month's  pay,  which,  in  compliance  with  instructions,  he  delivered  to 
the  officer  of  the  day,  who  turned  it  over  to  the  adjutant  of  the  post 
The  latter  delivered  it  to  a  paymaster  with  the  statement  that  at  the 
time  of  payment  the  prisoner  was  "awaiting  result  of  triaL"    The  pay- 
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nioAter  dflponitpd  it  Uj  the  civdit  of  the  Trpaj»ui-pr  of  the  I'nitt'd  Statex. 
Iteiii  thill  fiyon  pnyriit^int  to  the  siiItUiT  Ihi.'  litli-  to  tho  money  vestixl  in 
him.  and  ndrlurd  therefore,  that  his  upplication  for  rfiuihurwineiit  lie 
referird  lo  the  Audil4>r  for  the  War  Department.  Card  335S,  Juni^, 
1H97. 

1815.  HeliJ  that  nn  oftictT  on  the  active  list,'  detailed  ns  a  profesrior 
iu  a  college  under  Sec.  Vl'ih.  R*v.  Sis.,  though  Heluiled  iit  his  own 
rwiue-ft.  wan  entitle<l  to  tlie  uwiinl  nf/omiuc''  of  oftircrs  on  duty,  ius, 
the  iiUowaiiro  for  commutation  of  qiturterc  made  puyuhle  liy  sec.  It  of 
ihe  act  of  June  IK,  ]S7fi,  c.  2fi8,  "at  places  where  there  are  no  public 
(iuarl*-ri*."  and  the  righl  to  purchase  fuel  on  the  tcnna  acconled  liy 
M-c,  8  of  the  same  act.'  XXVII.  «<S2.  ,V.jy,  ISG^':  XXXrV.  Wlfl, 
July,  lH7:i.-  XXXIX,  47:..  .if'tnh,  lS7fi. 

1918.  /Md  that,  while  engineer  officers  engaged  upon  civil  works 
won'  entitled,  like  other  otfieers  on  duty,  to  the  nllowam'es  authorized 
by  fte<-ji.  K  and  y  of  the  net  of  June  IK,  1S7H.  no  part  of  the  appro- 
priations HjKTially  made  for  such   work.t  hy  t'ongress  i-<iul(l.  in  th© 
al>«wn(i'  of  expre.-«  ?«tntwtorv  authority  for  the  purixi^-.  In-  devotwl  to 
the  purchase  of  fuel  for  "-uch  ofKcerw  or  to  the  paynirnt  to  them  of  the 
,  r4>mmutalion  allowanc*'  for  quartei^.     XLl.  34tl.  ./'//;/.  /^W. 
_    1917.  .Sec.  8  of  the  act  of  June  IK,  1S7H.  authorizes  the  furninhing 
Hpf  fuel  to  otficerv  at  a  certain  rate  "ueeording  to  the  ivgululions  now 
rto  ffxi>^nce," '     //rW  that  an  officer,  while  altwnl  on  nick   leave,  was 
nt»t  entitled  t«  the  l>enelit  of  this  pixtvision.'     XIJ,  S«2,  Sr-ptmibtfr, 
lX7ft. 

1816.  The  act  of  June  18.  1»78.  c.  fitl3.  s.  H.  provider  that  "fuel 
may  be  furnished  to  Ihe  officers  of  the  nniiy  by  the  Quartertnanters 
Deiwrtmenl  for  th©  actual  n!*e  of  MUch  officers  only."  Jtc.  //M,  that 
it  would  not  )>«.'  in  contravention  of  thi^  statute  to  furnifth  to  ihefamt'- 
li(*  of  offlcem.  t'^mporarily  abiient  by  authority,  though  not  on  formal 
■nave,  from  their  stations,  the  allowance  of  fuel  to  which  they  were 
entitled  (i.  '■.  the   fuel  which   they  were  allowed   to  pureba8e  at  a 

■  Sue  lA  Itfiim.  Al.  <h'ii..  V2.  tii  lliv  ctti-et  ilut  ntirtd  oOUcvTa  are  not  entltlMl  to  the 
right  Xfu  pun-hMo  fnel  iin>lrr  tlie  wt  of  Juue  18,  1878. 

J'  !■    \ii  >[ti<  vUi-ni-ntl(lUOpinii.,611>Uuutlii-trmiot(l(«pri|i- 

1  '  '  -,  lS7M,^"«t  pkcea  where  there  Mr  no  tniblir  (iiuir- 

'■ !  ■■-'■■  i<iili1ii'qiwrl*^r»  were  InRufflcienl  fill  nil iheomivn) 

..■■■■  ■\:.>-tr.  MUtJuiiixl  at  sui-li  lilan*.  to  whom,  on  aicomil  ul 

ti..    ..- .  ;.!■   .  ,i;,:iiiij  wifimmiHUticinB,  no  i)uart<;n  cuukl  he  furnwiinl, 

wtMil'i  Ik  t-iitilliil  i'>  ttit'  tiiuiLiiutaiioit  allowance. 

*lt  bw  boai  In-ill  \iy  llui  Attoniey  Oeiienl  ( ID  Oiiiiiit..  92)  thai  tlii>  wotxlit  in  tliU 
wrlirni — "at  th<-  nio  vt  three  ilollon  pt-r  iiml  fur  etantUrd  oak  wood,  ur  al  an 
HjaivalMitmivftir  oilier  hind*  e(  fnel.accoiding  toihe  rMtnUtioniinowiiieiiiitwKv," 
■••jtr  io  br  Liiiiatniol  an  uiily  MiilhuKiliitc  the  QiuirtemkMt«r  Iteparliiicnt  to  furubli 
Um>  qiMnlity  of  olhrr  flirt  fr>r  thri-c  rl>it1ur!<  which,  Iiy  tho  rt!f[UMliotui,  U  made  tlic 
njnivalanil  oJ  ■  ••••nl  ni  ulunUnl  ink  w>ii>d. 

•tice  A.lt.,t<W)o(18U5  lUUlul  IWIlj. 
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reduced  rate  under  the  act); — articles  of  necessity  furnished  for  t^^ 
use  of  ail  officer's  family  under  the  circumstances  being  in  contempU^ 
tion  of  law  furnished  for  the  use  of  the  officer  himself.  XXXLX 
638,  Augmt,  1S78. 

1919.  Held  that  the  right  of  an  honorably  discharged  soldier  to  thi 
"travel  pay/"  or  allowance  for  transportation  and  subsistence*  whil€ 
pro(*eeding  from  the  place  of  his  discharge  to  the  place  of  his  enlist- 
ment^ as  accorded  b\'  Sec.  1290,  Rev.  Sts.,  was  not  divested  by  a  sen- 
tence of  court  martial  imposed  upon  him  before  discharge  by  whicrl^ 
were  forfeited,  with  pay,  his  "allowances  due  and  to  become  due'^ 
this  tenn  referring  to  his  regular  allowances  as  a  soldier,  and  nc^ 
including  the  allowance  in  question  which  is  made  to  the  soldier  afte^  ' 
he  has  become  a  civilian.     XXXVIII,  172,  e/w/y,  1876. 

19S0.  Sec.  2  of  the  act  approved  March  2, 1899,  provides  that  '*eac  ^ 
regiment  of  cavalry  shall  consist  of    *    *    *   two  veterinarians  ♦  ♦    "* 
Proiuded^    *    *    *    Of  the  veterinarians  provided  for  in  this  act,  oift  ^ 
shall  have  the  pay  and  allowances  of  a  second  lieutenant  of  cavalry  aa<:J 
one  shall  have  the  pay  of  seventy-five  dollars  per  month  and  the  allofir- 
ances  of  a  sergeant  major.*"*    Veterinarians  under  this  act  are  appointed 
by  the  Secretary  of  War,  and  their  allowances  are  fixed  by  the  statutie 
(save  as  to  money  allowances  of  clothing  for  junior  veterinary  surgeons 
as  provide<l  in  Army  Appropriation  Act  approved  May  26,  190O). 
While  traveling  under  proper  orders  veterinarians  of  the  second  class 
should  1h>  furnished  with  transportation  requests  and  given  commutS' 
tion  of  rations,  l)eing  governed  by  the  same  rules  as  in  case  of  a 
sergeant-major.     A  veterinarian  of  the  first  class  traveling  under 
proper  orders  without  troops  should  receive  mileage  the  same  as  a 
second  lieutenant.*     Card  8587,  July,  1900.    The  language  of  the  act 
quoted  should  lie  construed  as  placing  the  veterinarian  of  the  first  class 
on  the  same  f(H>ting  with  the  second  lieutenant  of  cavalry  as  to  pay 
and  allowances  of  everv  kind.     Held  therefore  that  he  was  entitled 
to  the  change  of  station  allowance  of  a  second  lieutenant  of  cavalry* 
Card  7111,  Oct(^>rr,  1899. 

1921.  During  the  war  with  Spain  an  enlisted  man  of  the  regular 
army  was  given  a  commission  as  an  oflScer  of  United  States  volun- 
teers and  at  the  stmie  time  a  furlough  as  enlisted  man  ''tolastdor- 
ing  the  war."  While  ser\'ing  as  such  officer  his  term  of  enlistment 
expired  and  he  was  discharged  accordingly,  but  remained  in  the  serv- 
ice as  an  officer  of  volunteers.  Held  that  his  case  did  not  differ  from 
that  of  a  soldier  dis(*hargeil  to  accept  a  commission;  that  he  was  there- 
fore not  entitled  to  travel  allowances  on  his  final  statements:  but  that 


^  CunciirrtMl  in  ))>•  the  Comptroller  under  date  of  July  21, 1900. 
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ppfceo  diiH'h&rgctd  as  nii  uffit.'er  ho  would  tte  ontitled  to  tr»vi'l  pay  a« 
ich.     Card  5yS3,  Marrh.  1S93. 

1  198&.  The  Treasury  Oopaiiment  will  not  pay  the  claims  of  creditors 
fa  Foldivr  out  of  tnutiey  due  him  ut  the  diite  of  his  death.  The  way 
r  thetn  to  obtain  paytneiil  \»  to  have  letters  of  adml  iiiMtratioi)  taken 
oiit  »n(l  prove  their  chiiriii^  lK.-fore  the  iiduiinistnitor.  to  whoii)  the 
Government  would  [my  the  stnount  due  the  estate.'  Card  277!*. 
Dtciiith^.  1896. 
■  II — Pat  or  Offickrij. 


■  IB33.  Sei'.  12«S,  Rev.  Sts.,  requirM  that  officers  shall  hv.  paid 
monthly,  juid  tkv.  HtUK,  Kcv.  Sts..  in  effeet  forbids  their  being  paid  in 
ttdt-BiK-e.  Their  rijfbt,  however,  to  assign  their  monthly  pay.  when 
duly  afTriied,  has  lonp  bwii  admitted.*  The  |)rohibition,  by  Army 
Kegulatiun^i.  of  the  tranr^ferof  payaeeount-^  Iteforu  they  are  due  implieti 
the  right  to  transfer  them  when  or  aft«r  due,  LV,  ^-51.  /Mr/wAr/-. 
!Hf<7.  The  pay  of  an  officer  authorized  to  i-eceive  it  can  be  paid,  by 
u  puyniaKter.  only  to  Ihc  officer  himself  or  his  proper  ascignoo.  Where 
two  or  more  persons  produce  assignments  of  an  officer's  pay.  or  of  a 
portion  or  portions  of  the  suim',  the  paymast^^-r  should  refuse  ti>  [jay 
at  all.  The  (tovemment  cannot  undertake  to  decide  such  controver- 
»!(».     21,  '^Sl.  /A«7«A,r.  1SS7. 

19S4.  Par.  1442,  A.  H.(lHS'.i),  prescribes  in  effect  that  -  troops  at  posts 
and  in  the  tield  "  oball  be  i«id  personally  and  in  ca^^h.  This,  however, 
is  directory  merely.  If  Ihe  Pay  Department  is  unable  at  any  time  to 
pflti't  such  a  |niyment.  and  the  tr(M)ps  at  »  post  arti  willing  to  at^ccpt 
checka  sent  by  mail,  a  payment  made  in  this  manner  will  l>c  legal,  and 
no  liability  will  Ixj  incurred  by  the  payma.ster  except  that  of  projH^rly 

^Diaking  out  the  checlu  and  duly  dejxMiting  them  in  the  mail  pro{>erly 

Kddreiwed.     48.  H.  Junt.  1H!H.  ' 

^ft  19S5.  The  additional  pay.  payable  under  .Sei-.   ]^1,  Bev.  Sts.,  to 

^Bdi>-de<amp  and  infantry  officers  on  mounted  duty,  is  a  part  of  their 
n^fnlar  pay  us  such — as  much  a  |Nirt  of  their  legal  compensation  as 
tile  pay  attarhed  to  their  grade.  It  therefoi-e  needs  no  special  appro- 
|iri«tioii  to  nittl)oriK«  \{»  pHymcnt,  but  it  is  payable  under  the  gononi 
elaiMc  of  the  army  appropriation— "for  pay  of  offioers  of  the  line." 
Sx.     64.  4«ft,  A'f^'t,  IK'tS;  09,  i^.  May,  Hm. 

1988.  Held  that  nn  infantry  otficer,  detailed  under  the  artof  August 
Ji,  1S9S,  "for  special  duty  in  connection  with  the  World's  Colum- 
bian ExpoMitioD.''  was  Dot  entitled  to  reeeive  moutUed  pay:  the  act 
expreMtl^  providing  that  no  officer  or  employee  of  the  I'nited  States 
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should  receive  any  '•additional  pay  or  compensation  because  of  se^x* 
ice  connected  with  said  exposition."    66,  495,  October^  1892. 

1927.  The  '"advances'"  which  mav  be  authorized  bv  the  Preside] 
to  '* persons  in  the  military  and  naval  service"  under  Sec.  3648,  B-^s 
Sts.,  when  made  to  officers,  are  not  payments  to  them  in  advance  t>i 
are  merely  transfers  to  them  of  the  funds  with  which  to  pay  tbo>. 
monthly  pay  as  it  falls  due.*     Where,  therefore,  an  officer,  to  whoj 
an  advancement  covering  several  months  had  ]>een  duly  ordered,  trails 
ferred  his  pay  accounts  for  those  months  prior  to  his  departure  to 
distant  station  to  another  officer,  advised  that  the  order  l)e  so  chang^^ 
as  to  have  the  advancement  made  to  the  latter  officer.     Having  that 
pa  J'  accounts  in  his  possession  already  executed,  he  could  pay  themes 
they  fell  due  and  thus  account  as  a  disbursing  officer  for  the  who  1 
amount.     Card  3736,  Deceit Jht^  1897.     The  advances  which  the  Prej?-  ^ 
dent  may  direct  under  this  statute  are  limited  to  persons  in  the  militac"^ 
and  naval  service,  and  therefore  (*annot  be  authorized  in  the  case  of 
civilian  clerk  in  the  employ  of  the  Government.     Card  3809,  Januai 
1898. 

Ill — Pay  of  Enlisted  Men. 


1928.  I/eld  that  an  enlisted  man  had  no  claim  for  his  pay  for  a  peri< 
during  which  he  was  detained  by  the  civil  authorities  in  arrest  an.^ 
for  trial,  although  his  offence  was  shown  to  have  been  a  slight  one  an  ^ 
he  was  convicted  of  an  offence  of  much  less  gra\nty  than  that  witfc 
which  he  was  charged.*     38,  154,  January^  1890. 

1929.  IfeUI  that  the  Army  Appropriation  Act  of  Feb.  27,  1893,  i  ^ 
changing  and  fixing  the  pay  of  first  sergeants  and  sergeants,  hadre:f- 
erence  to  those  of  the  line  of  the  army,  and  did  not  include  sergean't^ 
of  the  engineer  or  ordnance  corps.     69,  89,  ApriU  189S. 

1930.  A  soldier  discharged  '*  without  honor,"  on  a<'count  of  fraudu- 
lent enlistment,  is  not  entitled  to  |>av  accrued  before  such  enlistmeDt 
was  discovered  and  he  was  dis<'harged.'    63,  436,  February^  189^. 

1931.  Two  discharged  soldiers  were  brought  to  trial  under  the  last 
clause  of  Art.  (JO,  and  one  was  acciuitted,  and  the  other  was  convictea 
but  his  sentence*  was  disapproved.     They  applied  for  pay  for  the  period 
spent  in  confinement  awaiting  trial  and  final  action.     HeldiheX  there     | 
was  no  law  authorizing  their  being  paid  for  such  period.     63,  ITS.  H^?     j 
January.  1S9^.  j 

»4Comp.  DtH'.,  250. 

'A«  to  the  "pay  status  of  (officers  and)  enlisted  men  withdra¥m  from  duty  by 
arrent  and  oontinenient  )>v  the  rivil  authoritiea.**  see  A.  R.,2399  of  1881;  G.  0.,*^ 
A.  G.  O.,  1891;  and  A.  Ki,  1314  of  1895  (1464  of  1901). 

'But  that  he  cannot  lejrally  Ixj  re<^uired  to  refund  money  paid  for  service  under  a 
fraudulent  enlistment,  see  §  1415,  atdt. 
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1938.  Pay  for  oeitificate  of  merit,  like  pa.v  for  continuous  service. 
■»  alwuya  bet-n  hi-lil  to  l>c  it  jjHVt  of  the  soUlior's  \iay  ami  inc!udi-d  in 
Hnputation  of  travel  pay.     Card  130S,  April,  J>ilf/>. 

IflSS.  A  competent  roiirt  of  the  State  of  California  appoiiit«tl  a  guard- 
in  of  the  person  and  estate  of  a  retired  enlii^t^-d  timn  of  the  United 
bil4^  Army,  resident  in  that  State,  who  had  been  duly  found  to  l>c 
B  iiK'ompetent.  To  avoid  the  urdur  of  the  court  the  latter  left  the 
tale  and  reiiuested  that  a  jtayma^ter  outride  tlie  8(ate  make  payment 
I  him.  //:/(/ that  his  pay  could  legally  be  delivered  to  the  guardian.' 
krd  .Hrt7«.  Sxivni^r.  JS07. 

IV— Retained  Pay.' 

1934.  The  act  of  June  lO.  ISVKJ.  in  prescribing  the  retention  of  four 
sllars  of  the  monthly  pay  of  each  enlisted  man  for  the  lirat  year  of 
lli-ttment.  to  1m?  forfeits!  unletus  he  serves  honestly  and  faithfully  to 
be  date  of  diNcharge,  provides  "that  the  Secretary  of  War  shall 
determine  what  mi^'onduet  i^hall  constitute  a  failure  to  render  honest 
and  faithful  service  within  the  meaning  of  this  act."  //f/d  that  the 
Secretary  was  not  concluded  by  the  tinding  on  this  subject  of  a  tniard 
of  officers  ordered  under  (i.  O.  filS  of  l^i'l.  If  not  satjufied  with  such 
finding  he  may  convene  another  Ixiard  or  be  may  decide  the  matter 
contrary  to  the  view  of  the  board.  Under  the  ait,  if  the  usual 
miu-hinery  fail  to  secure  a  just  and  reasonable  ir^molufion,  he  must 
determine  the  question  for  himself.     68,  as,  J-'fhruaiy,  JSOJ. 

1936.  Where  a  conviction  and  sentence  for  lir^i-rti'm  were  approved 
It  the  sentence  was  remitted,  h^kl  that  the  right  of  the  soldier  to  the 
lined  pay  forfeited  by  the  desertion  was  not  revived.  And  siiui- 
■ly  hM  where  the  deserter  was  merely  restonJ  to  duty  without 
ider  the  Army  Itegulations;  but  where  a  sentence  for  de^rtion 
Iteen  disapproved  there  i-an  Im  no  forfeiture  of  retained  jiay.  60, 
II,  \'i%  M'ir<h,  IHfUj. 

1936.  Hfl<l  that  the  term — "•fur  llie  tirst  year  of  his  enlistment,"  in 

the  act  of  June   Iti.   1M«>,  referred  to  the  first  year  of  an  original 

enlistment,  and  did  not  include  a  <-a'«'  of  re-enlistment;  that  therefore 

provision  of  the  act  in  regard  to  retained  pay  did  not  apply  to 

**army  service  men"  of  the  Ciuarteniia«ter  DepnrtJiient  at  Wei*t 

int.  a  detachment  composed  entirely  of  re-enlisted  men.     4T,  '.t.'i, 

IHOI. 

1987.  Under  par.  2454.  A.  R.  (13tt9  of  18l>5),  the  retained  pay  is  for- 
lied  by  a  wntence  imposing  dishonorable  discharge,  whether  or  not 
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there  be  an  exprei^is  forfeiture  of  such  pay  added  in  the  senteac^ 
LI.  449,  F^niary,  1887. 

1938.  A  sentence  of  forfeiture  of  ^^all  pay  due  and  to  become  dc2^ 
includes  and  forfeits  the  retained  pay.     30,  415,  February^  1889. 

1989.  Held  that  the  act  of  June  16,  1890,  s.  1,  was  evidently  a  prx: 
vision  in  regard  to  soldiers  as  such,  and  did  not  include  general  sei-^r 
ice  clerks  and  messengers  or  Indian  scouts,  whose  pay  was  therefox-« 
not  ret4iinrd  thereby.     42,  93,  Jxdy^  1890. 

1940.  Held  that  the  retained  pay  of  deserters  was  included  in  th€ 
"forfeitures  on  account  of  desertion,"  appropriated,  by  Sec.  481 S, 
Rev.  Sts.,  '*for  the  support  of  the  Soldiers'  Home."  80, 13;  Jua^^ 
1893;  61,  486,  October,  1893. 

V — Allowances  of  Officers. 

1941.  Held.,  that  the  Secretary  of  War  was  not  empowered  to  incrai^^ 
the  existing  allowance  for  commutation  of  quarters.     Congress  \i9^ 
covered  the  ground  and  fixed  the  allowance — as  to  the  number  oi 
rooms  by  the  act  of  June  18,  1878,  adopting  the  then  existing  regix- 
lations  on  the  subject;  and  as  to  the  amount  to  be  paid  for  each  room 
($12)  by  the  act  of  June  23,  1879.     62, 100,  October,  1893. 

1942.  Held  that  the  regulations,  pars.  1480  et  seq.,  providing  for  the 
payment  of  the  allowance  of  commutation  of  quarters,  did  not  extend 
to  the  case  of  retired  officers  ordered  as  witnesses  before  a  court  martial. 
Such  order  did  not  place  them  on  duty  in  such  a  sense  as  to  entitle 
them  to  increased  emoluments.     M,  340,  Noveiiiber.^  1891. 

1943.  An  officer  of  the  army,  acting  as  Indian  agent,  occupied  ft^^ 
his  quarters,  without  rent,  a  house  at  the  agency,  placed  at  hij$  dis- 
posal for  the  purpose  by  the  Interior  Department  Hdd  that  he  w** 
not  entitled  to  commutation  of  quarters.  Moreover  the  appropria- 
tion in  the  Anii\'  Appropriation  Act  for  commutation  of  quarters  is 
for  *' officers  on  duty/'  &c.,  and  par.  1480,  A.  R.  (1489  of  1901),  is  to» 
similar  eflfect.  Further  lield  therefore  that  this  "duty^'  meant  mili- 
tary duty,  and  did  not  include  duty  as  an  Indian  agent  under  the  act 
of  June  13,  18V)3,  which,  in  authorizing  the  detail  of  officers  of  the 
army  as  Indian  agents,  detaches  them  from  military  service  anddaty 
for  the  time  being,  and  places  them  '^  under  the  orders  and  direction  of 
the  Secretary-  of  the  Interior." »    64, 121,  iforcA,  1891^. 

*  See  the  caee  of  U.  S.  r.  Deiiipyey,  decided  Sept.  28, 1900,  by  the  U.  S.  CSic  Cottrt,  D*      j 
Montana  (104  Fe<l.  Kep.,  197),  in  which  the  court  held— 

1.  That  under  par.  14S0,  Army  Regulations,  whioh  pcovides  that  "offioen  on  dotyt     ^ 
without  troopfi,  at  stationa  where  there  are  no  public  quarten,  are  entitled  to  ooib* 
mutation  therefor'',  aiiy  suitable  quarters  proved  by  the  Grovemment  for  the  on 
of  an  officer  answer  the  requirement  for  ''puUie  quarten,"  thou^  notexpRBsly 
liuilt  for  army  officers;  and  an  officer  assigned  to  duty  m  an  Indian  agent,  and  fQ^    ] 
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1944.  In 
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i-i>  Appi-oprintion  acts 
itnplic<lly  restricting  llie  soiling  Iiy  the  I'nited  States  of  matoriat  for 
fui'l  and  light,  to  sales  to  "offii-ers."  and  of  tbt*  previous  pmi'titt!  U> 
the  I'tTi-t-t  in  tfap  War  Department.  /W</  that  sui-h  wiles  should  not  be 
permitted  ti>  Ih*  made  to  other  riaaecs  of  peixons  until  C'ongrc*-ss  ^^ball 
liave  «o  aiuiiorized.     58.  47o,  Aj>ri/.  1S9S. 

1948.  //fill  that  an  officer  who  applied  for  and  procure*!  to  Ite 
terminated  a  temp<imry  ntutus  of  detached  !«'r\'iee  on  which  he  had 
heen  placed,  and  thei-eupon  rejoined  his  station  and  ivgimenl,  did  not, 
projierlv  xpeakiiig,  effe<-t  u  chungi^'  of  station  at  hi.-s  own  request  iu  the 
M>nM>  of  par.  1478,  A,  B.  {18H;>),  and  should  not  therefore  be  denied  the 
ib!iual  mileage  uitd  cost  of  tmnsportation.  62,  15'2.  Ocft-ber,  l^!f.i.  An 
officer  whoHe  battery  was  ordered  to  change  station,  was  duly  author- 
ial, on  lux'ouiit  of  sickness  in  his  family,  to  delay  changing  and 
JDtoing  the  bntti-rr  for  some  sixteen  days,  /left/  that  be  was  entitled. 
on  thus  joining  hia  battery  at  the  new  Mtation,  to  I>e  paid  the  usual 
traveling  allow«neiw.  He  might  Ije  viewed  as  duly  complying  with 
the  original  oi'der,  not  indeed  on  the  day  named  hut  aftj'r  a  rea- 
sonable delay  acquiesced  in  by  his  prop«T  military  superiors.  Or,  if 
viewed  as  ou  leave  during  the  jjeriod  of  delay,  he  would  be  entitled  to 
the  allowance  under  \mr.  1474.  A.  R..  as  amendwi  by  (t.  O.  55  of  18fll; 
the  Wre  merely  suspending  a  right  which  was  revived  on  its  expira- 
titm.     60,  4:«,  ./w/y.  JSfH. 

1948.  An  otfiier,  only  n  few  days  before  the  expiration  of  a  two 
months'  leave  of  alisenee,  was  placed  on  a  duty  which  kept  hiui  on  duty 
an  entinr  month  tieyond  the  end  of  his  original  leave,  and  was  then 
ordered  lo  rejoin  his  station.  To  hold  that  he  then  reverted  to  the 
status  of  t>eing  on  leave  would  lie  too  technical  and  not  reasonable. 
The  order  should  Iw  treated  like  any  other  order  involving  return  travel 
after  performanc*>  of  duty  and  Imj  held  to  authotnite  the  Ekllowance  of 
the  UHual  ni/Ayj^tr  and  ci»f  iif  (riinnp'rrt'Uian.     58,  475,  A/'rif,  JSftS. 

1947.  lly  an  order  of  the  President,  of  ISita,  a  special  command,  inde- 
p«'»dcntiy  of  any  dt'pnrtuicnt  commander,  of  all  troops  on  esi-ort  duty 
with  the  International  Boundary  Commission,  was  devolved  upon  a 
lietitenanl  cohmel  of  engineers,  /fhi  that  his  order,  requiring  tnive! 
on  duty  by  an  officer  of  the  command,  entitled  such  officer  to  the  usual 

imbnt  ■  Miilsbk'  Ijull'liuiciin  llic  rrwrvatiuD  fitr  Iim iiuarlers,  withi.iul  diarp^,  is  uul 
entilln)  bi  rrtrivn  i->iitiumUtiiiii  for  qumrti^ni. 

S.  That  wliere  an  army  jiayTiiuaU'r  hu  paid  nn  nfflcer  aMtni  OSb 
alkuH-Bno*  lliroii];h  aii  errur  <•(  law.  the  I'liihyl  t4UI««  is  not  bounil  hy  m 
Hicl  hmt  ncovnr  tile  ninn<-y  «>  rAi<l  iu  a  [>roper  lu-tiua.  with  iiilvrrxt  1 
when  the  offiwr'i  •ix-oimti'  wrre  M>tdeit  l.y  lh«  TTMurarv  IVpartiiient,  nt 
«atabU«lwil  by  tilt?  Iiiwij  ol  thv  :?tiil«  In  wlili'h  the  action  Is  broiucht,  dlituc  in  Nuuu-irl 
rj  the  lMt«T,  McKlratti  i.  U.S..  102  LI.  a, 441;  Wbrauulo  C«utr«l  K.  Co.  <.l'.8..1W 
ut.lW. 
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travel  allmcances^  equally  as  would  a  similar  order  issued  by  a  depart- 
ment commander.     67,  357,  Jamuiry^  1893. 

1948.  In  view  of  the  transfer  of  the  meteorological  service  from  the 
War  to  the  Agricultuml  Department,  held  that  an  officer  of  the  anny, 
on  temporary  duty  to  assist  the  Secretary  of  Agriculture  in  initiating 
the  service  in  his  department,  under  the  act  of  Congress  making  the 
transfer,  could  not  be  ordered  from  Washington  on  meteorological  duty 
at  San  Francisco,  under  a  military  order  in  the  nature  of  an  order 
changing  station,  with  the  effect  of  entitling  him  to  the  statutory  travel 
allowances.  Such  an  order,  being  one  on  civil  service,  would  not  cover  a 
military  allowance,  and  could  not  legally  be  issued.  63, 83,  Aprils  1892. 
Also,  held  that  an  order  relieving  a  lieutenant  of  the  army  from 
temporary  duty  with  the  Weather  Bureau  of  the  Agricultural  Depart- 
ment, and  directing  him  to  join  his  post  and  company,  did  not,  Ids 
military  sense,  effect  a  change  of  station  in  his  case,  and  that  he  was 
not  therefore  entitled  to  change  of  station  allowance  of  baggage  from 
Washington  to  such  post.     67,  273,  Jannart/^  1893. 

1949.  The  act  of  August  15,  1876,  "to  regulate  the  use  of  artificial 
limbs,'"  provides  that  '*  necessary  transportation,  to  have  artificial  limbs 
fitted,  shall  be  furnished,'^  &c.,  and  this  part  of  the  act  is  still  in 
force.  In  1885  the  Secretary  of  War  construed  this  act  as  contem- 
plating and  including  "sleeping  car  accommodations  on  occasion  of 
night  travel."*  Under  the  existing  law,  officers  on  the  active  list, 
tmveling  on  duty,  are  not  entitled  to  be  reimbursed  the  cost  of  such 
accommodations,  being  expressly  disallowed  sleeping  car  and  parlor 
car  fare  bv  the  statute.  But  held  that  the  cases  of  disabled  officers 
(and  soldiers),  obliged  to  resort  to  artificial  limbs,  were  not  nccessaiily 
governed  by  the  statutory  provisions  restricting  the  travel  allowances 
of  active  officers,  and  that,  as  the  law  on  the  subject  has  not  been 
changed  since  the  construction  referred  to,  the  same  may  properly 
l>e  regarded  as  still  controlling,  and  the  cost  of  sleeping  berths  be  still 
allowed  in  these  cases.  ^     61,  147,  August,  1893, 

1950.  By  an  arrangement  with  a  railwa}'  company,  made  with  the 
concurrence  of  the  tiuartermaster  at  his  station,  an  officer,  on  chang- 
ing station,  hi\diil\h\sj)frj!<o/{alba</(/a(/e  transported  together  in  a  single 
through  car.  Ift/d  that  this  action  might  subsequently  {miticpro  tunc) 
properly  bt»  ratified  ])y  the  ** higher  authority"  indicated  in  par.  1221, 
A.  K.  (ISSJ»),  and  he  be  reimbursed  the  proportion  which  the  United 
States,  under  par.  1222,  would  legally  have  been  lx)und  to  pay  for  the 
tmnsportation  of  his  allowance.     69,  78,  April,,  1893. 

1961.  Jfeld  that  an  officer  duly  detailed  under  the  act  of  August  5, 
I8t*2,  for  duty  in  the  government  department  of  the  Columbian  Expo- 

'  Tlu'  adoptinii  of  tliis  oj>inioii  is  inil)lisluMl  in  C'irc.  No.  22,  A.  G.  O.,  1893. 
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sition,  and  continued  on  s«u('h  diitv  for  nearly  a  year,  was  entitled,  on 
being  ordered  to  the  post  of  his  company,  to  the  allowance  for  tnins- 
portation  of  baggage  to  which  an  officer  is  entitled,  under  jmr.  1221  or 
1222,  A.  R. ,  on  changing  station.  Th<»  appropriations  for  such  depart- 
ment in  the  acts  of  August  T),  l.St»2  and  March  8,  I80l^>,  coyer  only 
Buch  items  as  the  expenses  of  the  tnins{M)rtation,  pre|)ai'ation,  installa- 
tion, care  and  return  of  the  exhibits,  and  of  the  employment  of  the 
nei*essary  eiyilian  clerks  and  assistants,  and  would  not  therefore  apply 
to  the  payment  of  such  an  allowance.  But  tlie  a(*t  of  1<SJ)2  proyides 
that  officers  of  the  army  so  detailed  shall  not  1m»  subject  to  any  'Moss 
of  pay,''  and  the  term  jxit/^  as  thus  used,  is  deemed  to  ))e  properly  con- 
**tructed  as  equivalent  tocom]XMisation,and  thus  to  include  allowances. 
-Wt'W,  therefore,  that  the  allowance  in  this  case  was  payalile  out  of  the 
^^gular  appropriation  for  the  transiwrtation  of  the  anny.  64,  .•^♦IT, 
ApnL  lS9i. 

1M8.  An  officer  was  ordered  from  Fort  Custer  to  Washington, 
D.C.,  to  await  retirement,  but  was  not  in  fact  retirinl  till  at  the  end  of 
•bout  five  months  after  his  arrival  at  Washington.  Ilefd  that  he  was 
entitled,  under  par.  116S>,  as  amended  by  (i .  O.  88  of  181^0,  to  the  regu- 
ktion  allowance  for  the  trans|>ortation  of  his  hoi'ses  from  Fort  Custer, 
on  the  ground  that  he  was  changing  station.  Washington  In^came  on 
to  arrival,  and  continued  to  l)e  during  the  five  months  mentioned,  his 
proper  station,  where  he  was  entitled  to  receive  the  ot/ter  allowances 
•ccniing  to  an  officer  at  his  station — (*onnnutation  of  quarters,  forage, 
>»edical  attendance,  the  right  to  purchase  commissary  stores  and  fuel, 
*c.   eO,  22,  Jutie,  1893. 

1988.  A  cavalry  lieutenant,  ordered  from  Washington  to  n»port  to 
tte  Superintendent  of  the  Military  Acachany  for  duty  at  the  academy, 
^Wrf  entitled  to  be  reimbursed  the  amount  paid  ])y  him  for  the  tmns- 
Portation  of  his  horse  to  West  Point;  such  amount  being  reasonable 
•nd  within  the  regulation  limit.  An  assignment  to  duty  at  the  acad- 
emy is  not  a  "college  detail/'    69,  7,  Aj>r!J.  /sY/A 

W64.  Held  that  the  regulation  allowance  for  the  the  expenses  of  the 

^terment  of  an  officer,  as  fixed  by  pir.  8*),  A.  R.  (as  amended  by  G. 

O.  29  of  1891),  was  not  payable  in  a  case  of  an  officer  who  at  the  time 

pf  his  death  was  on  sick  leave,  this  not  ])eiiig  one  of  \hi\  cases  specified 

^the  army  appropriation  acts  (mm*  acts  of  June  80,  181>2  and  Feb. 

^7, 1893),  in  which  sueh  allowance  is  authorized  to  be  paid.     60,  47, 

•Ai»<?,  1893.     Similarly  held  in  a  cas(»  of  an  officer  who  died  at  the  Hot 

^rings,  Arkansas,  when  not  on  duty  but  on  leave  of  abstMice.     47, 

8^,  May,  1891. 

1956.  Held  that  the  faitt  that  an  officer  had  ]>ecn  internnl  at  the  ])ost 
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wheiv  he  died  did  not  preclude  the  Secretary  of  War  from  aiithorizinj 
his  ponimiient  interment  el^iewhere,  provided  the  entire  expenses  o 
burial  did  not  exceed  the  maximum  amount  of  seventy  live  dollar 
allowed  for  such  purposes  by  par.  Si5^  A.  R.,  as  amended  by  G.  0.  'i 
of  181*1.  But  /teld  further  that,  under  the  provision  on  the  subject  c 
the  Army  Appropriation  Act  of  Feb.  27,  1893,  such  ex|>enses  coul 
not  be  allowed  for  the  intennent  of  an  officer  dying  at  a  military  po-^ 
unless  he  was  on  duty  there  at  the  time  of  his  death,  and  therefoi 
could  not  legally  be  alloweil  in  a  case  of  an  officer  who  deceased  at 
post  where  he  was  staying  while  on  sick  leave  of  absence  from  fci 
station  in  another  military  department.     66,  183,  June,  1S9J^ 

VI. — Alix)wancf:s  of  P^nlisted  Men. 

1966.  The  conmiutation  allowance  for  quartei-s  and  fuel  for  enlistw 
men  has  not  l)een  fixed  by  any  general  statute.     Its  authority  is  army 
regulation,    recognized,  however,  and  sanctioned   by  appropriation 
acts.*    The  subject  is  under  the  direction  of  the  Secretary  of  War, 
who  may — as  he  has  done  heretofore — change  the  amount,  except  in 
so  far  as  it  may  1h^  regulated  by  Congress.    The  contract  of  enlistment 
does  not  bind  the  United  States  to  any  fixed  allowance,  and,  in  the 
exercise  of  the  jXiwer  of  amending  regulations,  the  amount  of  the  com- 
mutation payable  to  enlisted  men  may  l>e  reduced  at  the  discretion  of 
the  Secretary  of  War.«    LII,  U7,  March,  1S87. 

1967.  Authoritv  to  establish  the  rates  of  the  allowance  for  commu- 
tation  of  mtions  has  not  lK>en  given  by  statute,  but  these  rates  ha^ 
})een  left  to  Iw  fixed  by  army  regulations.  But  these  amounts  aW 
r(»c()gnized  and  sanctioned  in  the  provisions  of  the  army  appropri*" 
tion  acts  relating  to  the  Subsistence  Department.     49,  441,  Octikf^ 

1968.  Par.  UWK  A.  R.  (1889),  in  directing  that  commutation  in  11^ 
of  nitioiis  shall  not  be  allowed  to  soldiers  where  sul>sistence  in  kindtf 
provided  h\  the  (lovernment,  except  cases  where  the  same  is  speciJlj 
HUthoriz(»d  hy  th(»  Secretary  of  War.  Held^  that  this  part  of  th 
r4»guliiti<»ns  was  su})staiitially  superseded  by  the  statutory  provision 
of  tlH»  existing  Army  Appropriation  Act  of  February  27,  1893,  whick. 
enuuH^niti's  several  specific  classes  of  enlisted  men  as  persons  to  who* 
IIm*  iMiynu»nt  muv  be  made  without  reser\'ing  to  the  Secretary  of  ^tf 
any  authority  to  extend  the  privilege.     60,  445,  e/w/y,  1S9S. 


'H«'o  I  OpIuH.  At.  (Jen.,  475;  2  iW.,  704. 
♦•I 


'  lint  hiMj  tiM*  Ariiiv  Appropriation  Act  of  Feb.  12,  1895,  which  with  respect  to^ 
„,ipinpf  iiillon  for  "luirrarks  an«l  «iuarter8**  provides  that  **  no  part  uf  the  moneys* 
iippn»|irliit4Ml  Hhall  \w  \y».v\  for  conimutation  of  fuel,  and  for  quarters  to  officers  uk 
iinllMt(«<l  nirn."  Thin  proviHinn  is  repeated  in  all  the  sobeequent  army  appropRMM* 
Ml  In  to  till*  pn»Ht>nt  time  (UK)1). 
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1859.  The  allowance  for  coiinnutat!on  of  ratton^,  made  payable,  by 
the  Anuy  Appropriation  Art  of  February  27,  1S1*3,  *'to  enlisted  men 
ti'aveling  on  detached  duty,  when  it  is  impracticable  to  carry  rations," 
&o.,  h4fld  to  be  restricted  to  the  jwriod  covered  by  the  travel,  and  not 
to  be  paA'able  to  a  Holdier  for  commutation  of  rations  consumed  at  the 
de^^tination  where  he  was  placed  by  his  orders  on  detached  duty,  viz,^ 
for  four  days  board  at  a  hotel  at  the  terminus  of  his  tnivel.  59,  38, 
J^>/v7.  IS9J. 

X960.  The  men  enlisted  as  general  service  clerks,  specified  in  the 

A^rmy  Appropriation  Act  of  June  30,  1S80,  are  provided  to  \)q  paid  a 

ceirtain  fixed  compensation,  which,  it  is  prescriln^d,  shall  be  "in  full 

far  all  pay,  commutations,  and  allowances/'     I/eldj  that  they  could 

Bot  legally  be  allowed  commutation  for  rations.     LIII,  75,  OcUiber^ 

1981.  Where  a  sentence  forfeits  '•all  pay  and  allowances''  for  a  cer- 
tain period,  the  necessary  (»lothing  may  l)e  supplied  under  the  provi- 
sions of  A.  R.  1294  (1193  of  1895;  1317  of  1901).  All  prisoners  in  the 
manual  custody  of  the  authorities,  civil  or  military,  are  entitled  to 
subsistence  during  their  detention  and  it  itiimot  be  forfeited  by  sentence. 
«,  244,  JVbveiiiber,  1S93. 

1962.  A  sentence  to  foi*feit  all  ])ay  and  allowances  due  and  to  ))ecome 
due  forfeits  commutation  of  quarters,  fuel  and  rations,  the  same  being 
included  in  the  term  allowances.     LIII,  L>7o,  ^ly/zvY,  18S7. 

1963.  Ildd  that  one  who  had  entered  the  armv  bv  a  fraudulent  enlist- 
ment  was  not  entitled,  upon  his  summary  dis<.*harge  without  honor  on 
the  discovery  of  the  fraud,  to  Ik*  paid  the  travd  alhnrance  provided  by 
See.  1290,  Rev.  Sts.  The  principle  that  the  party  to  a  contract,  against 
whom  a  fraud  is  committed  by  the  other  part}'  in  entering  into  the 
contract,  may  at  once  rescind  the  contract,  the  defrauding  jmrty  there- 
upon losing  all  rights  and  profits  under  it,  applies  ecjually  to  contnicts 
of  enlistment.     64,  873,  July,  1S92. 

''  1961  Held  that  the  provision  of  the  act  of  July  29, 1886,  fixing  the 
pijaod  allowances  of  general  service  clerks  and  messengers,  did  not 
preclude  the  reimbursement  to  them,  out  of  the  army  appropriation 
for  the  fiscal  year,  of  their  actual  necessary  expenses  while  tniveling 
under  orders  on  public  business.     61,  73,  Auffunf^  ISO-L 

1966.  The  regulation,  par.    159^,  published  in  Cr.  O.   77,  of  S(»p- 

tember  8,  1893,  as  to  transportation  allowances  for  ^'general  service 

clerks  and  messengers",  l>eing  substantially  no  more  than  declaratory  of 

existing  law,  held  that  the  same  was  not  prospective  only  but  was 

applicable  to  cases  of  claims  for  such  allowance  pending  at  its  date  as 

well  n»  those  originating  thereafter.^     62,  73,  70,  October.  ISO  J, 

'  "General  service"  clerks  and  inessengera  were  done  away  with  ])y  the  Army 
Approprii^on  Act  of  Augost  6,  1894. 
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1966.  Where  a  hospital  steward  absent  on  furlough  was,  in  an 
emergenc}',  summarily  ordered  to  his  station  for  duty,  pending  the 
furlough,  held  that  he  was  entitled  to  be  reimbursed  (out  of  the 
appropriation  for  transportation  of  the  ami}-)  his  proper  transporta- 
tion expenses,  on  his  producing  due  evidence  of  the  same,  viz.^  the 
receipts  of  the  persons  to  whom  the  amounts  were  paid,  or,  in  their 
absence,  his  own  itemized  sworn  statement.     56,  269,  Novemher^  1892, 

1967.  Where  a  soldier  was  taken  into  the  custody  of  the  U.  S.  civil 
authorities  on  a  criminal  charge,  and  was  brought  to  trial  in  a  U.  S. 
court  and  acquitted,  held  that  a  reimbursement  of  the  expenses  of  his 
transportation  and  subsistence  in  returning  to  his  military'  station  could 
not  legall}'  be  made  him  out  of  any  appropriation  applicable  to  the 
payment  of  such  expenses  in  the  arm}',  but  were  proper  for  reimburse- 
ment by  the  Department  of  Justice.     57,  277,  January^  1893. 

1968.  The  act  of  July  29,  1886,  in  authorizing  the  enlistment  of  a 
body  of  men  ''for  clerical  service  and  messenger  duty",  provides  that 
they  shall  be  paid  a  certain  fixed  compensation,  and  ''shall  receive  no 
other  compensation,  pay,  or  allowance"  (except,  under  special  circum- 
stances, one  ration  in  kind,  for  subsistence).  Held  that  they  were 
entitled,  like  other  enlisted  men,  to  medical  treatment  and  attendance 
at  the  posts  at  which  they  were  serving,  such  not  being  an  "allow- 
ance", in  the  sense  of  being  an  element  of  compensation^  as  that  term 
has  been  defined  by  the  authorities.  ^     LI,  613,  March^  1887. 

1969.  An  enlisted  man,  confined  in  arrest  under  charges  and  await- 
ing trial,  v.as  temporarily  released  to  act  as  company  cook,  and  did  so 
act  for  one  month.  The  status  of  arrest  does  not  aflFect  a  soldiers  right 
to  the  pa}"  and  allowances  receivable  from  the  United  States,  much  less 
could  it  aflFect  his  right  to  an  allowance  payable  out  of  the  company 
fund.  Held  therefore  that  this  man  was  entitled  to  the  allowance  for 
services  as  cook,  made  payable  by  par.  303,  A.  R.  (1889),  as  amended  by 
G.  0. 13  of  1892.  And  held  that  a  sentence  adjudged  this  soldier,  before 
the  above  allowance  was  rendered  to  him,  by  which  was  forfeited  a  por- 
tion of  his  monthly  pay  for  three  months,  did  not  aflFect  a  compensation 
which  was  no  part  whatever  of  his  pay.     68,  101,  Felyruary^  1893, 

PATMASTEE'S  CLERK. 

1970.  A  paymaster's  clerk  is  a  civilian  (see  Sec.  1190,  Rev.  Sts.), 
and  no  part  of  the  array.  Unless  actually  serving  with  an  army  in  the 
field  in  time  of  war,  and  thus  within  the  class  of  persons  indicated  by 
the  63d  Article  of  War,  he  is  not  amenable  to  military  discipline  or  the 

»U.  S.  V.  Landers,  92  U.  8.,  77;  Sherburne  v.  U.  S.,  16  Ct.  Cla.,  491. 
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Jnrisdiciion  of  a  court  martial.'    III.  a«»,  AuguKt,  IWJ;  Card  7424, 
D'^^iohr,  JS90. 

1971.  Jlr!d  that  Sec.  UWl.  Rev,  St*.,  providing  for  tlic  allowuncc  of 
clerks  for  paymasters,  did  not  authorize  the  continuance  of  the  employ- 
iiK-nt  of  Buch  u  cleik  for  a  paymaster  nftj*r  lie  had  liecome  retired. 
Thp  Htatute  refers  only  to  ]MirniaiHtcrK  in  active  ucn-ice.  LUI.  265, 
.\prH.  lf(.S7. 

PATKEST. 

1972.  In  llio  absence  of  any  usa^c.  or  course  of  dealing  Iwtween  the 
partie.-,  or  special  direction  Ijy  the  creditor  or  person  to  whom  the 
n-mittanct'  is  made,  authorizinfr  wuch  a  mi>de  of  iransniii^xion,  the  iicnd- 
ing  Ay  mail  to  a  party,  of  money  due  him,  ia  at  the  risk  of  the  party 
remitting;  and,  if  the  money  \h  lost  in  trtiifitii,  such  a  sending  docs 
not  amount  to  a  legal  payment  or  dii^churgi-  of  the  debt.*  So.  where 
an  otiicer.  having  in  his  po-sHeinsion  certain  com[Htny  funds,  due  and 
imyablc  t^i  another  officer  stjitioned  at  an<»(her  post.  tnuismitU-d  the 
amount  in  a  communication  by  mail,  without  any  rc(|uest  or  authoiity 
from  the  latter  »o  to  forward  the  same,  and  the  sum  remitted,  or  a  part 
of  it,  was  lost  m  rout.,;  held  that  the  loss  must  belwrne  by  the  officer 
N-nding  the  money.  XXVI,  2T4.  Detcmber,  1SG7.  Similarly  /nJd, 
where  a  superior  officer  attempted  to  transmit  to  an  inferior  officer 
under  his  <>ommand,  wttliout  any  request  or  nuthority  from  him  to  so 
trsmmiit  the  same,  certain  jwy  due  the  latter.  In  the  form  of  a  check 
[layalde  to  hoan-r.  enclosed  in  a  letter,  which  was  lost  or  i^tulen  in 
trunxitH.      XXI,  112.  rAe.wKr.  ISG.;. 
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■•pen 


P  1973.  JTf/'/  that  the  \\m<\>..  ■•peimlly  for  private  u.-.e— *;KW," 
printed  apon  an  official  envelope,  eini>,litutod  a  .-uHicient  "statement" 
uiuier  the  act  of  ,luly  5th.  1ISS4,  c.  '2^4,  «.  H.  which  provides  simply 
th«t  the  envelopes  shall  ''  lioar  a  statement  of  the  jienalty  for  their 
mi-«M-."     60.  41'.-..  ./«/y. /^a?. 

1974.  If  the  matter  of  carrying  on  correspondence  Iiecomes  th« 
official  duly  of  a  public  offi<'er  and  he  conducts  it  In  the  disi-Imrgc  of 
that  official  duly,  he  is  entitled  lo  uee  the  |>cnalty  enveloi>e:  otherwise 
he  would  not  lie.     Card  27ti,  S,j>i,'mh,T,  ISO^ 

'  I^BytDWtcn'  clcrka  in  tlii'  navv  occuuv  h  Oitttmrnl  vtatiM.  Thtiy  w«ir  a  uiiifiirm, 
bavp  •  fis«(l  nnk,  anil  an-  hcNI  by  tho  I'.  S.  iinirts  to  tie  a  mrt  of  tlie  iiHvy  and 
■mrnablcat  all  timt*  to  trial  )iv  naval  miirts  niartlaL  Sw/>pnrii-  Knd,  10  Otto, 
13;  /•  rt  IU«»n.  -2  Sawyt-f.  31W;  Unite.!  StaU<a  r.  Bogart,  3  BeiiiMlict.  a?.  Bui  mm 
Eipartf  Van  Vmnlcfn,  **  F«l.  Hep.  WW. 

■GnniMr'-  Howe,  Sifirav,  *M:  R..V.I  ■■,  Bwl.fl  Hctdk..  Wtl;  Morton  r,  Morria.  31 
G«.,  37»;  Borr  r.  MJckit*.  I.  Ark.,  41'B;  Helman  r,  Ihui.  10  Wnrt.  L.  J.,  ■159;  SOrwuiL 
Er.  f  &X&;  1  Vwf.  Cunb-..  ISl. 
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1975.  The   law  regarding  the  use   of   penalty  envelopes   (act  of 
March  3,  1877,  c.  103,  8.  5  and  6,  and  the  act  of  Jul}^  5,  1884,  c.  234, 
s.  3)  restricts  the  use  of  such  envelopes,  for  the  free  transmission  of 
enclosures,  to  ''officers  of  the  United  States  Government;"  except  that 
in  the  latter  act  it  is  provided  "  that  any  department  or  officer  author- 
ized to  use  penalty  envelopes  may  enclose  them,  with  return  address, 
to  any  person  or  persons  from  or  through  whom  official  information 
is  desired,  the  same  to  cover  such  official  information  and  endorsements 
relating  thereto."    Held  therefore  that  the  authorities  of  a  college, 
etc.,  where  an  officer  of  the  army  is  on  duty  under  Sec.  1225,  Rev. 
Sts.,  are  not  authorized  to  initiate  the  use  of  the  penalty  envelope  for 
the  transmission  of  official  papers  pertaining  to  the  military  depart- 
ment thereof  but  may  legally  transmit  the  same  to  the  proper  depart- 
ment of  the  Government  in  penalty  envelopes  previously  furnished  to 
them  by  the  department  for  the  purpose.     Card  729,  December^  189^, 

1976.  Ifeld  that  recruiting  officers  may  legally  use  the  penalty  enve- 
lope for  the  transmission  to  private  persons  of  circulars,  lettei"s,  etc., 
giving  information  with  regard  to  enlistment  in  the  military  service, 
and  may  also  when  verifying,  by  letter,  an  applicant's  character, 
enclose  a  penalty  envelope  to  cover  the  information  sought.  Card 
1693,  July,  1895. 

1977.  Held  that  penalty  envelopes  with  return  address  could  legally 
be  sent  from  the  office  of  the  Commissary  General  of  Subsistence  to 
eX'Offictirs  of  the  military  service,  for  use  in  transmitting^  answers  to 
inquiries,  propounded  by  that  office  to  them  in  connection  with  pend- 
ing claims  of  enlisted  men  who  had  been  under  their  command,  also  to 
the  same  parties  for  use  in  furnishing  that  office  at  its  request  with 
information  relating  to  claims  of  third  persons  for  supplies  furnished 
or  services  rendered  to  the  United  States,  the  infonnation  sought 
being  official,  inasmuch  as  it  was  to  be  called  for  by  officers  of  the 
Government  in  connection  with  claims  pending  before  them  and  not 
from  the  claimants  themselves.     Card  6236,  Ajml,  1899, 

1978.  When  matters  pertaining  to  the  muster-in  of  United  States 
volunteers  ''relate  exclusively  to  the  business  of  the  Government  of 
the  United  States,"  adjutants  general  of  the  respective  States  assisting 
in  such  muster-in  may  legall}^  use  the  penalty  envelope  in  their  corre- 
spondence to  the  extent  stated,  but  any  person  using  it  must  decide  for 
himself  whether  in  the  particular  case  it  may  legally  be  used,  having 
in  mind  his  criminal  liability  for  a  misuse  thereof.  Cards  4610,  Janu- 
ary, 1808:  6173,  Api^il,  1899;  7351,  Navernher,  1899. 

1979.  If  official  information  is  culled  for  by  the  War  Department 
respecting  State  militia,  penalt}^  envelopes  may  be  furnished  to  cover 
the  replies  under  the  act  of  July  5,  1884,  but  this  would  not  authorize 


PERJURY.  551 

their  use  otherwise  for  the  business  of  the  militia  with  the  general 
g-overnnient.     Card  6419,  May.  JSfKO. 

1980.  A  penalty  envelope  or  jwstal  caixl  with  return  address  may 
legally  ^>e  sent  by  a  disbursing  officer  to  a  public  ci-editor  (a  j)rivate 
person)  to  be  used  by  the  latter  in  iu*knowlcdging  receipt  of  a  check 
sent.     Card  6236,  Aj/n7,  ISOO. 

IMl.  Penalty  envelopes  cannot  legally  be  used  by  retired  enlisted 
men  in  sending  to  military  posts  for  supplies  for  their  ase.  Card 
a415,  August,  1S97. 

PEEJUEY. 

1982.  It  is  a  well  settled  rule  of  the  connnon  law  that  to  sustain  the 
charge  of  perjury,  the  evidence  of  two  witnesses  or  of  one  witness 
with  strong  corroborating  circumstances  is  necessary  to  prove  the 
falsity  of  what  was  testified.     XII,  081,  S*pttmhri\  ISGo, 

1983.  Under  this  charge,  testimony  which  consists  of  answers  to 
questions  going  to  the  credit  of  a  pailii'ular  witness,  or  of  other 
witnesses  whom  he  c*orroborated,  is  '•  material  to  the  issue/'  36,  359, 
November,  1889;  64,  316,  July,  189 J. 

1984.  Where  the  prosecution  introtluced  but  one  witness  to  prove 
the  falsity  of  the  testimony  under  this  charge,  and  that  witness  was 
contradicted  as  to  a  material  point  and  the  accused  was  convicted, 
(^tised,  pending  the  execution  of  the  sentence,  that  the  unexecuted 
portion  thereof  be  remitted  on  account  of  the  failure  of  proof.  LIII, 
6«,  May,  1888. 

1986.  'False  swearing  by  an  officiM*  or  enlisted  man  before  a  court 
Dttrtlal,  knowing  the  same  to  be  false,  whether  or  not  as  to  matter 
Jnaterial  to  the  issue,  is  ''conduct  to  the  prejudice  of  good  order  and 
Dailitary  discipline",  and  is  cognizable  and  punishable  as  such  under 
the  general  (62d)  article.'    36,  So^^,  Xotvmhrr,  18S9, 

1966.  '*  False  swearing,"'  as  the  term  is  used  in  the  order  i)rcscribing 
Qiaxiinum  punishments,  means,  (1)  taking  a  false  oath  in  a  military 
judicial  proceeding  as  to  a  mattcM*  not  material  to  the  issue;  (2)  taking 
*  false  oath  otherwise  than  in  a  judi<*ial  proceeding,  >>ef()re  a  |3erson 
l^lly  authorized  to  administer  the  oath  and  under  circumstiinces 
effecting  the  interests  of  the  military  service.     46,  211,  J//^/v7/,  1(S91, 

1987.  A  recruit's  declaration  as  to  his  age  is  no  part  of  i\w  oath  i)re- 
seribed  by  the  2d  Article  of  War.  There  is  no  law  of  the  United 
States  whi(A  requires  that  such  stateuKMit  shall  be  under  oath.  //rA/, 
therefore,  that  when  the  statement  is  false  the  recruit  is  not  indictable 
for  perjury  under  Sec.  6392,  Rev.  Sts.     30,  IT**.,  Fthnmnj,  ISSO, 

^  And  in  the  case  of  an  officer  it  is  also  char^'fable  as  a  violation  of  the  Hist  Article. 
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1988.  It  is  a  geneml  rale  of  criminal  law  that  where  the  accused 
pleads  guilty,  no  testimony  on  the  merits  is  to  be  introduced.  But,  od 
militar}"  trials,  the  court,  even  against  the  objection  of  the  accused, 
may,  in  its  discretion,  call  upon  the  judge-advocate  to  oflFer  evidence, 
or  approve  of  his  doing  so,  in  a  case  where  such  evidence  is  deemed  to 
be  essential  to  the  due  administration  of  military  justice.'  An  accused 
cannot  be  allowed,  by  pleading  guilty,  to  shut  out  testimony  where 
the  interests  of  the  service  require  its  introduction.  XXIX,  124,  July^ 
1869,  But  in  all  cases  where  evidence  is  introduced  by  the  prosecution 
after  a  plea  of  guilty,  the  accused  should  of  course  be  aflForded  an 
opportunity  to  oflFer  rebutting  evidence,  or  evidence  as  to  character, 
should  he  desire  to  do  so.     XIII,  423,  Feh^ary^  1865, 

1989.  While  it  cannot  properly  be  ordered  by  a  commander  that 
courts  martial  convened  by  him  shall  not  receive  pleas  of  guilty,  or 
shall  take  evidence  on  the  merits  notwithstanding  pleas  of  guilty  are 
interposed  by  the  accused,  it  is  yet  proper,  and  in  general  desirable, 
particularly  in  cases  of  enlisted  men,  and  especially  where  the  specifi- 
cations do  not  fully  set  forth  the  facts  of  the  case,  that  the  prosecution 
should  be  instructed  or  advised  to  introduce,  with  the  consent  of  the 
court,  evidence  of  the  circumstances  of  the  oflFence,  where  the  plea  is 
guilty  equally  as  where  it  is  not  guilt}'.  This  for  the  reason  that  the 
court  may  be  better  enabled  correctly  to  appreciate  the  nature  of  the 
oflFence  committed  and  thus  to  estimate  the  measure  of  punbhment 
proper  to  be  awarded;  and  further  that  the  reviewing  authority  may 
be  better  enabled  to  comprehend  the  entire  case,  and  to  determine 
whether  the  sentence  shall  be  approved  or  disapproved  (in  whole  or  in 
part),  or  shall  be  mitigated  or  (in  whole  or  in  part)  remitted.  Where 
indeed  the  sentence  is  not  discretionary  with  the  court,  the  former 
reason  does  not  apply,  though  in  such  case  the  evidence  may  be  desir- 
able as  the  Imsis  for  a  reamiinendation  by  the  members.  But  where 
the  sentence  is  mandatory,  the  latter  reason  applies  with  the  greater 
force,  since  the  mandatory  punishments  under  the  Articles  of  War  are 

*The  principle  that  in  cases  in  which  the  plea  is  guilty  the  court  should  take  tee- 
timonv,  where  necessary  to  the  conii>rehending  of  the  facts  and  the  doing  of  justice, 
tliough  apparently  in  a  measure  lost  sight  of  at  a  later  period,  was  clearly  enunciated 
in  early  general  orders  of  the  War  Department.  Thus,  in  G.  O.  23  of  1830,  Maj. 
Gen.  >lacomb  (commanding  the  Army)  expresses  himself  as  follows: — **In  every 
case  in  which  a  prisoner  pleads  guilty,  it  is  the  duty  of  the  court  oiartial,  notwitt 
standing,  to  receive  and  to  rejMjrt  in  its  proceedings  such  evidence  as  may  affords 
full  knowle<ige  of  the  circumstances;  it  l)eing  essential  that  the  facts  and  particulan 
should  l>e  known  to  those  whose  duty  it  is  to  rejwrt  on  the  case,  or  who  have  dis- 
cretion in  carrying  the  sentence  into  effect."  Aiid  see  G.  0. 21,  of  1833,  to  a  similar 
efft^ct 

See  now  Court-Martial  Manual  (1901),  pp.  31-33. 
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„'fni-n»l  of  thp  nevercst  quality,  and  the  ivvipwing  offictT  in  acting 
„jA.ii  tilt  MUiio  is  (.-aliod  upon  to  (.'Xprt-Uc  hii  espwiEJly  gravp  di^i-etion. 
la  wpit'il  cEHes  particuliirly.  it  is  iiio&t  important  tlial  ftil  the  fiK-ts  of 
the  m»« — nil  firt'uiiistunoe?>  of  oxt^ntiatioii  an  w?ll  as  of  aggravation — 
shouUI  Iw  exhibiled  in  evidcm-o.  Ill,  «iT,  Srpteinher.  JSHS;  VI.  370, 
S-zflr-iiifi^r,  IHtii.  In  pi-aptic*,  the  abrw-ncr  of  p\-idence  to  illu»tnitt>  the 
offcm-c  lift*  Ix'cn  found  peculiarly  i-mfmrrawfiing  in  cawf-s  of  t/nurtrrv. 
In  a  majority  of  these  nsen  in  which  the  plea  is  "guilty."  tht*  rw-ord 
i»  found  to  contain  no  tiMtiinony  wbatiiver;  and  a  full  and  intelligent 
comprebeDNiou  of  the  nature  of  the  offence — whether  desired  uiHin  the 
(iriginiil  review  of  the  proreediiigs  or  u{X)n  a  ;«ut>sMiuent  application 
for  rcuuKhion  of  Mentenn?>^iit  thiu.  in  many  iustance!<,  not  atlaitmhle.' 
XXV 11.  1S(>.  Srj)t.tn6.r.  IHGH. 

1990.  It  not  unfrL-quently  happcno  upon  triuU  of  enliiited  men  that 
liie  mi'UM-d,  in  pleading  guilty,  will  proceed  to  make  a  nfuf-riDfHi 
(oral  or  written)  to  the  court,  which  in  in  fnct  iiic<>iuiiiitmt  with  the 
plfft.  Thus,  in  a  eaite  where  the  accused,  l>eing  evidently  ignorant  of 
Ihc  form"  of  law.  pleadetl  guilty  to  itn  artificially  woi-ded  charge  and 
>.lit'citicatioii.  and  iumirtliately  thereuiwn  made  an  onit  stutemenl  to 
Uie  court  of  the  [mrticulan'  of  hiH  cimduol,  ^ettiitg  forth  factn  tjuitn 

ingTtiouti  with  lii»  pli*a.  and  no  evideuce  whatever  was  intrtKluced 
Uie  (Twe;— it-Wtlmt  the  rttnt^-iuent.  rather  than  the  pleii.  should  Iw 
T«|Farded  b«  the  intelligent  act  of  the  accused,  and  that.  ujKjn  consider- 
ing )Mitli  tx>gether.  the  accui^'d  should  not  l)e  deemed  to  have  confejiMHl 
hi"  gtiilt  of  the  «pecitif  charge.  VIII.  UTi.  Afvil,  18Gi:  XVII,  48, 
J<in.,  ISt;.',;  XXX.  33.  ./«/y,  ISO).  In  such  a  ca.te  the  *-ourt  will 
prDperlr  couniw-l  the  accuKisl  to  pli-ad  not  guilty,  or  din-ct  Much  plea 
to  Iw  cutprpd,  and  procet'd  to  a  trial  and  inve.itigatioti  of  the  merits 
(VI,  as;,  8Til.  Septrm'/tr,  ISCi);  the  judge -ad  vtKiiIe  inln»ducing  his 
proof  prw-isely  an  under  an  ordinary  plea  of  not  guilty.  61.3i'4..'Cy>. 
triiihiT.  JJiSJ.  And  when*,  with  a  ple«  of  guilty,  there  was  offered  by 
the  Bivused  a  wriltpii  htatement  setting  forth  material  circimwtam-ea 
of  ejicttuativti,  and  the  court  without  taking  any  testimony  whatever, 
or  apparently  regarding  the  statement,  proeeoded  to  conviction  and 
f^nionee;  udn'*nl — tlie  ease  b<'ing  one  in  which  the  sent«nc«  ha<l  tH*en 
partly  executed  -  tliul  this  ucliun  constituted  u  nniHonahlu  ground  for  a 
reuiifwioti  of  a  p<irtiouof  UiepuniHhinpiit.  XX,  l:2»l,  127, 177,  .V'cvm- 
W.  JSG.y;  XV.  H'2.  Apnl.  Ifitlo;  XXIX,  4^1.  .Vnv>«A.v.  /.W.9,- 
XXXII.  fi52.  -lAi.v.  Jfi7^;  XXXIII,  43,  Jutu-,  1S72. 

1991.  When>ver,  In  connection  with  the  plea  of  guilty,  a  statt'meut 

>l    till-   (Ulljwrt    ■•[   tlli'    |ilim- 
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or  confession,  whether  oral  or  written,  Ls  interposed  by  the  accused, 
both  plea  and  statement  should  )x*  considered  together  by  the  court; 
and  if  it  is  to  l»e  gathered  from  the  statement  that  evidence  QjkU  in 
regard  to  the  alleged  otfence  which  will  constitute  a  defence  to  the 
charg«»,  or  relieve  the  accused  from  a  mea^sure  of  culpabilit\%  the  court 
will  proi)i»rly  call  upon  or  ix»nnit  the  judge  advocate  to  obtain  and 
intr<Kiuce  such  evidence,  if  practicable.  XIV,  585,  590,  June,  ISCo; 
XXVI,  :»*>2,  J^y,  JSOS:  XXVllI,  123,  S^j>ttmlMrr.  1S6S;  XXIX.  11, 
34S,  Jtntr  and  OifttHv.  L%9:  ♦iSS,  Fthniary,  1870. 

1992.  It  has  not  unfrequently  happened  that  enlisted  men,  charged 
with  fltMtrtinn^  have,  in  connection  with  a  plea  of  guilty,  made  a  state- 
ment disclaiming  having  had,  in  al)8enting  themselves,  any  intention 
of  almndoning  the  service,  and  stating  facts  which,  if  true,  constitute 
absence-without-leave  only.  In  such  a  case  the  accused  cannot  in  gen- 
eral fairly  Ik?  I'onvicted  of  desertion  in  the  absence  of  an  investigation, 
and  the  court  will  properly,  therefore,  induce  him  to  change  his  plea 
to  not  guilty,  or  direi't  this  plea  to  l)e  entered  and  take  such  evidence 
as  may  be  attainable,  to  show  what  offence  was  actually  committed.^ 
XXVI,  502,  JA/j/,  1S6S. 

1998.  Statements  inc*onsLstent  with  the  plea  have  not  rarely  been 
made  in  cases  like  larcrhy  where  several  distinct  elements  are  requiied 
to  constitute  the  crime  in  law.  For  example,  a  soldier  will  plrt^ 
guilty  to  a  charge  of  larceny,  and  thereupon  make  a  statement  di^ 
claiming  the  ptH'uliar  intent  {anuuu^  funitHl!)  necessary  to  the  offence, 
thus  really  admitting  only  an  unauthorized  taking.  In  such  cases  the 
court  will  properly  instruct  the  accused  that  he  should  change  hispka 
to  not  guilty,  and,  if  he  declines  to  do  so,  will  projKM'ly  call  upon  the 
judge  adv<K*ate  to  introduce  evidence  showing  the  actual  offence  com- 
mitted.    XXVIII,  077,  .//////,  1SG9;  XXIX,  t;58,  Ft^nmry.  1S70, 

1994.  A  court  martial  is  authorized,  in  auy  case,  in  its  discretion,  to 
IHMinit  an  accused  to  withdraw  a  plea  of  not  guilty,  and  substitute  one 
of  guilty,  and  rirr  nrwf^  or  to  withdraw  either  of  these  general  pl««* 
and  substitute*  a  s|HH'ial  plea.     And  wherever  the  accused  applies  to  be 

'The  vifws  nf  iIk»  Ju<!^i*-A<lviK*ate  General,  as  presented  in  SS  1990-1992,  h>^ 
l>et»n  adnptiNl  in  the  vrenemi  onlers  of  the  War  Deiiartment  and  in  numerous ordtf* 
of  the  variiHiH  military  (lojiartiiient,  «&c*.,  I'ouinianaf*.     In  G.  C  M.  O.  2,  WarDep^ 
1872,  the  St»<-n'tary  <»f  War  t>li**ervef*,  in  regani  to  two  cBBes  of  f^ildier?,  ai*  foUof*** 
**The  written  Mat«*iueiit>*  nuhniittt**!  hythe  accused  are  ct>ntradictory  of  their  pletsrf 
*^iilty.'    The  court  MhnuM  have  retfarde«l  thetw  etatementi)  aa  neutralizing  theeibtt 
of  their  pleas.  an«l  >IiouI<l  tiave  had  tiie  aeinised  imitnicted  at*  to  their  legal  rightik 
and  adviMii  to  change  their  pleas  with  a  view  to  the  hearing  of  testimony.    It  vf^ 
unfriMiuentlv  ha}»{Kns  that  Holdiern  do  not  undeivtand  the  legal  difference  between 
al^^^4?n(1»-witllout-leave  ami  desit»rtion»  or  are  wholly  unable  to  diecrimiuate  as  tolhd 
>:rade  of  their  offi'iice.^,  as  «leterniine<l  by  their  motives.     They  thiu,  sometinM 
ijrn<»rantly  plea<l  jruilty  and  an»  sentence*!  for  crimes  of  which  they  may  beactnalt 
inno«ent.     The  |>nMetHlin^s.  tindin^TH,  and  t^ntencee  are  disapproved."'  JlndseeCi 
C.  M.  <>.  :;i.  War  l>ept.,  1S7«>. 
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■llowvd  to  chftn^  or  modify  his  pies,  the  iMiurt  should  in  i;i?nuru[  von- 
«nt  provided  the  npplii'ation  tn  made  in  good  faith  and  Dot  fur  the 
piirpoatt  of  dvluy,  und  to  grunt  it  will  not  result  in  unreasonably  pro- 
tracting the  invcKtigation.     XXX.  (m2.  Orlobef,  lfi7U. 

1W5.  Objiftions  to  this  i'bai-gt'«  or  wiwcifications  in  iiialU-rs  of /(t»< 
-liould  Ik>  taken  ad\'autage  of  by  special  plea.s  in  the  nature;  of  ploa^  in 
ulmti'ment,  or,  tietter.  by  motion  to  strike  out.  Sui'h  aiv  objtvtion^  to 
tilt*  p%)M.H-ilicationti  as  inartificial,  indctiniti',  or  i-eduudant:  or  aft  mis- 
naniing  the  accused  (or  other  persons  rc(]uired  to  lie  specitied),  or  mis- 
dtix-ribing  him  as  to  his  rank  or  ofGcr;  or  as  containing  insufficient 
allegation  of  time  or  place,  &x-.  In  snrh  t-ases  the  oltjoction  should 
l»o  raii-»i!  by  a  Hpocial  plea  in  alHitcnient,  ur  by  motion,  in  ordrr  tliat 
errors  capable  of  amendment  may  be  amended  on  the  «pot  by  the 
judgv  advoMttc,  and — the  pk-a  of  not  guilty  (or  guilty)  ln'ing  then 
nude— the  trial  may  pnx-eed  in  the  usual  manner.  Objeetions  of  this 
i-U«s  not  thii.-«  taken,  will  pro[H'Hy  l>o  considered  vm  traii-nl  by  the 
plea  of  guilty  or  not  guilty,  and  their  existence  will  not  then  affect 
the  validity'  of  the  proceedings  or  sentence.  V,  .177.  DeccnituT,  fft64; 
Vn.  aS4.  J''f6r«*iry,  IftC^:  IX.  618,  Auff'ut,  JS64;  XV,  117.  March, 
ISGo;  XXIV,  141).  Jiiiiwirjf,  }ti67:  XXV.  1(10.  J^-ptfmhn;  iW7; 
XXVIII.  373, /;4r.wry.7«?5.-  XXX,  288, ^ly>r*7,  WW;  XXXIV,82, 
Xumnbrr,  1873;  XXXV.  450.  Junv.,  mU  XXXVIII.  654.  Junf. 
l>ai;  LI.  IH.  Fthrwtrif.  m?;  LVI,  243.  May,  ISflS. 

Where  iiHtboul  preliminary  objection  the  actnised  pleads  guilty  or 
Dot  guilty  to  a  f^iJectticalion.  in  which  he  i.s  incorrectly  named  or 
descrilx^,  Mich  plea  will  lie  regarded  a»  an  admission  by  the  accused 
■if  his  identity  with  the  jicrson  Ihns  dcsignati^^,  and  ho  cannot  there- 
after object  to  the  pleadings  on  account  of  misnomer  or  misdescription.' 
V.  577.  Dt-nrn'-rr.  ISfL^;  XV.  117.  March.  ISGo;  XXV.  10».  Septem- 
Vr,  IHfn;  LI,  144.  Frfmiary,  liiS7. 

1986.  Facts  and  cin.-uinstanccs  which  arc  pro[ivrly  matters  of  evi- 

ui'^  arc  not  legitiiualc  subjects  of  pleas;  as,  for  example,  circum- 
«  going  to  extenuate'  the  offence.  Thus  hrlil  that  good  conduct 
\  the  accused  in  batlld  subsequent  to  the  commission  of  the  offence 
drould  not  properly  l>e  presente<i  in  the  form  of  a  plea.    VI.71t. 


<tNi'ilU'«tirillH  un  Hn-oiuit  of  nuUIrr  of  mfnlanrr, 
■arv  nllrgations.  or  oth*rwiw  A<>  wl  «■!  forlli 
iMiif'l  prtii*rly  be  inatle  at  the  outwt  ol  Hip 
iialure  ui  a  dtmvrrer,  or  thry  will  in  gtmi-n 


'Otii«lin(m  til  lllf  I'luoym 
Ibat  Uipy  lilt  not  mnlaiTi  rli>' 
ronatiiuiing  militarv  ••tlciKvi 
rmllngs  lif  a  ■pti-ial  |>lm  ii 
rapudful  aa  vnirHi. 

Ki,  ulifHiioiu  p)iiiK  lo  the  letnl  roitMHuttoH  or  fomputUiou  ot  the  euart.  oi 
junsdirtHm,  (Iiaulil  alwi  jircprrlv  Ih-  nin^-ially  pnweoted  whrn  tbr  an-iuvil 
(all(4  OBM)  to  I'lnu):  ralirl  nhjVrtiniiH  of  (hlv  niHieal  rhnrnrtrr,  hnwi-vt-r,  i 
vmrrd  lithe  arcuM^.  inMiii'l  '•(  MiliTniuiiiif  a  »]iedal  plea,  |ile«>lM  over  >'•  llie 
line*  evittml  cannot  oonfcr  juriMliclioo  vu  a  owut  uuirtial  wlicrv  nuuo  esUtu 
t^  I  lOSI,  mlt,  and  tiul«. 
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Aprils  ISGJf,  So  luhl  that  the  fact  that  the  charge  was  preferred 
through  i^ersonal  hostility  to  the  accused  was  not  matter  for  plea,  but, 
if  desired  to  bo  taken  advantage  of,  should  l>e  offered  in  evidence. 
XXXTV,  554,  (M4j,ei\  1S73. 

1997.  A  plea  of  a  restoration  to  duty  by  competent  authority  with- 
out trial,  under  the  Army  Kegulations,  is  in  the  nature  of  a  plea  of  i 
constnu*tiv<^  imrdon,  and  a  good  special  plea  in  l>ar  of  trial.  But  going 
to  trial  on  the  general  issue  waives  it.*     XLIX,  m,  3///y,  1SS6, 

1998.  An  individual  pardon  must  be  pleaded;  but  a  court  is  bound 
to  take  judi<*ial  notice,  as  affecting  its  jurisdiction,  of  a  general  pardon 
or  amnestv.     Thus  wh(»re  a  court  martial  failed  to  do  so  in  the  trill 
of  a  deserter  who  had  returned  to  service  under  the  terms  of  the 
cmnesty  prcK'lamation  of  ilarch  11, 1805,  this  fact  appearing  from  thft 
specification  to  the  charge  of  desertion  upon  which  he  was  tried,  it 
was  h(»ld  that  the  court  was  without  jurisdiction  of  the  offence  and  thai 
the  trial  had  was  illegal.     Card  1274,  Ajtril^  1895. 

1999.  Where  an  accused  declined  to  plead  on  the  ground  that  he  w»j 
so  much  under  the  influence  of  liquor  at  the  time  of  the  acts  charge^ 
that  he  could  not  remember  what  oci*urred,  htld  that  the  court  prop 
erly  directed  a  ph»a  of  ''not  guilty-'  to  be  entered.  XLIX,  54?5 
Dtfi\'mht'i\  ISS'f, 

2000.  The  fact  that  a  sergeant  has  been  reduced  to  the  ranks,  con- 
fined in  arrest,  and  required  to  )x?rform  work  under  the  custody  of  « 
sentinel,  though  such  a  disposition  may  l>e  in  excess  of  authority,  can- 
not constitute  a  legal  plea  in  bar  to  a  trial  upon  the  charge  for  whick 
he  was  airested.  Such  treatment  is  apposite  to  the  case  only  as  enter- 
ing into  the  consideration  of  the  question  of  the  (juantum  of  punisk- 
ment  upon  conviction.     XLVII,  242,  Jtdy,  1883. 

POST  COMMAHDEE. 

2001.  A  post  connnander  cannot  properly  allow  his  post  to  becorw 
an  asylum  for  fugitives  from  civil  justice.     XXXVI,  450,  May^lS7i* 

2002.  //'  A/  that  the  commander  of  the  prison  post  at  Alcatraz  Island 
was  authorized  to  make  and  enforce  all  necessary  and  proper  reguli- 
tions  for  the  safe  keeping  and  government  of  the  military  prisoneis 
there  confined;  that  he  might,  by  the  use  of  force,  if  needful,  W 
using  no  more  force  than  was  necessarj',  prevent  civilians  from  land- 
ing on  the  ishuul  in  violation  of  the  regulations,  and  put  such  persooi 
off  the  island  as  had  landed  there  contrary  to  the  same;  that,  in  ii 
extreme  case,  as  wliert*  a  civilian  engaged  in  aiding  a  prisoner  t0 

H\)ini»are  Ileanl'n  Oiniinal  Pleatling,  296;  U.  8.  r.  Wilson,  7  l^eters,  loa 
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scape,  and  no  other  means  of  prevention  would  avail,  he  might  prop- 
rly  order  the  party  to  l>e  tired  upon  by  the  guard.  XXXII,  525, 
[priL  1^73. 

8003.  Where  a  general  court  martial  ha.s  been  convened  at  a  military 
ost  by  the  department  commander,  the  commander  of  the  post  is  not 
mpowered,  in  the  absence  of  authority  from  such  su[K*rior,  to  refer 
ases  to  the  court  for  trial.  Such  action  has  sometimes  been  taken 
iod  acquiesced  in,  but  (unless  sp<H*ially  authorized)  it  is  irregular  and 
I  transcending  of  his  province  by  the  post  commander.  XLI,  300, 
My.  1S7S. 

8004.  A  Post  commander  can,  in  his  discretion,  exclude  all  persons 
other  than  those  belonging  to  his  post  from  post  and  reservation 
pounds,  but  should  he  admit  everylnxi}'  except  one  individual  against 
ihom  no  charge  of  wrong  doing  existed,  sueh  action  would  be  con- 
aidered  an  abuse  of  discretion  on  the  part  of  the  post  commander. 
Card  2682,  October,  189G. 

POST  EXCHAHOE  OR  GAHTEEH. 

8005.  The  post  exchange  (or  canteen)  is  (or  was)  in  no  sense  a  post 
trader  but  an  establishment  created  solely  by  military  orders.  Card 
1490,  July,  1895. 

MOB.  The  relation  which  exists  between  the  post  exchange  and  the 
officer  in  charge,  as  to  the  custody  of  its  funds,  is  not  simply  that  of  a 
gntuitous  bailment.  In  a  case  of  such  a  bailment,  the  law  only 
requires  slight  diligence  and  makes  responsible  onl}'  for  gross  neglect. 
But  the  liability  here  is  more  than  this;  the  custody  of  the  funds  is  an 
official  duty,  devolving  a  material  trust,  and  in  the  discharge  of  that 
duty  a  greater  degree  of  care  is  required.  So,  where  the  officer  in 
cbarge  of  a  post  exchange,  in  conveying  the  funds  of  the  exchange 
from  the  post  to  a  bank  in  the  town  for  deposit,  placed  them  in  a 
ptckage  inside  of  the  breast  of  his  blouse  which  was  without  pockets, 
and  the  package  slipped  <lown  and  was  lost — held  that  the  officer  had 
act  used  due  care  and  should  be  charged  with  the  amount  lost.  54,  41, 
hn^,  1892. 

8007.  Where  the  officer  in  charge  of  a  post  exchange  at  a  post 
idjoining  a  city,  having  in  his  hands  for  deposit  in  bank  an  amount  of 
bout  one  thousand  dollars  of  post  exchange  funds,  instead  of  person- 
Ily  attending  to  the  deposit,  sent  in  to  the  Imnk,  with  the  funds,  the 
ost  exchange  steward,  who  appropriated  to  his  own  us(»  a  portion  of 
16  amount  and  did  not  return  to  the  post  till  arrested  hy  the  civil 
ithorities — ^^W  that  the  officer,  not  being  a  mere  bailee  without  com- 
Dsation  but  an  official  charged  with  the  custody  of  the  funds  in  a 
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public  capacity,  had  not  taken  the  degree  of  care  properly  required  of 
him,  and  was  responsible  for  the  amount  lost.     64,  138,  March^  189^. 

2008.  A  post  exchange  was  entered  and  robbed  of  a  sum  of  money, 
consisting  in  part  of  that  day's  receipts  and  in  part  of  a  small  and  rea- 
sonable sum  left  by  the  officer  in  charge  with  the  exchange  stewanl, 
to  make  change.  Under  par.  337,  A.  R.  (par.  4,  G.  O.  40,  A.  G.  0., 
1895),  the  officer  in  charge  is  not  responsible  for  the  clay's  receipt^ 
till  turned  over  to  him  by  the  steward  on  the  following  morning. 
Held,  in  the  absence  of  any  evidence  of  negligence  or  want  of  pre- 
caution on  his  part,  that  the  officer  was  not  legally  liable  for  the 
amount  of  the  loss.     58,  437,  Ifmrh^  1893, 

2009.  The  ix)st  exchange  is  a  part  of  the  administrative  machinery 
of  the  army  established  by  army  regulations  which  have  the  force  of 
law.  A  fraud  conmiitted  by  the  steward  of  a  post  exchange  in  its 
management  is  therefoix*  clearly  a  militar}'  offence.  Card  5255, 
November  ,  1898. 

2010.  A  post  exchange  is  not  a  corporation  but  merely  property 
appertaining  to  the  organizations  constituting  the  garrison.  It  is  a 
co-operative  store  belonging  to  the  persons  or  organizations  which 
have  paid  for  their  shares  of  it.  Articles  donated  to  the  exchange  are 
donated  to  the  owners,  and  such  ailicles  should  be  considered  as  part 
of  the  assets  of  the  exchange,  to  be  turned  over,  or  accounted  for,  by 
its  members  to  their  successors.     65,  127,  May,  1894. 

2011.  IL'ld  (January,  1892),  that  the  appropriation  in  the  existing 
army  appropriation  act,  ''for  fuel  and  lights  for  enlisted  men," 
included  the  fuel  and  lights  required  at  a  canteen,  since  thus  used, 
they  are  for  *'  enlisted  men"  almost  if  not  quite  as  much  as  when  used 
in  their  places  of  mossing  and  sleeping.  But  /leld  othei'wise  as  to  the 
mle^  to  or  for  ji  canteen,  of  articles  for  fuel  or  light,  for  cash.  The 
act  authorizes  such  sale  to  ''officers"  only.  And  though  the  official 
in  charge  of  a  canteen  is  a  commissioned  officer,  a  sale  to  him  of  such 
material  would  not  be  for  his  use  but  for  that  of  the  canteen  and 
therefore  unauthorized.     61,  239.     Jant(art/^  189^. 

2012.  When  the  post  exchange  (then  called  canteen)  was  of  a  pri- 
vate chanictcr  it  was  held  that  stoj^pages  of  paj'  could  not  be  made  to 
reimburse  losses  of  canteen  funds;  and  at  that  time  the  Treasury 
Department  also  held  that  canteens  were  taxable  by  the  Government. 
Subsequently  (in  1897)  the  Treasury  Department  held  that  post 
exchanges  as  then  organized  under  the  orders  of  the  War  Depart- 
ment were  government  instrumentiilities  or  agencies  and  were  there- 
fore not  taxable  under  the  internal  revenue  laws.  The  funds  of  the 
post  exchange  are  moneys  used  in  carrying  on  this  public  agency, 
and  the  Government  has  a  right  to  protect  its  instrumentalities, — the 
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establishments  through  which  it  carries  on  j)ublic  ])u.siness.  Held 
therefore  that  stoppages  against  the  i>ay  of  officers  and  enlisted  men 
may  legally  l)e  made  to  reimburse  the  iK)st  exchange  fund  on  account 
of  losses  for  which  such  office i^s  an<l  enlisted  men  are  resix)nsible. 
Cards  8171,  June,  1S97;  7186,  Oet^l^r.  1899, 

8013.  The  past  exchange  (formerly  canteen)  was  not  established  by 
Congress  but  is  maintained  under  sptMMal  regulations  prepared  h\  the 
War  Department.*  It  is  recognized  as  a  government  instrumentality, 
and  has  l>een  recognized  by  Congress,  !>y  i-eference  to  it,  in  acts  of  June 
13, 181K)  (iJO  Stats.,  154),  and  of  July  lV»,  1S1*l>  (27  Stats.,  178).  Card 
5394,  y(n^emhe7\  1898. 

8014.  A  post  exchange  is  not  legally  liable  for  local  or  municipal 
taxes  or  licenses,  on  the  sale  of  connnodities  for  the  exclusive  use  of 
persons  in  the  military  service:  such  exchange  being  as  was  recognized 
bythe  Court  of  Claims  (in  Dugan  /•.  United  States)  an  instrumentality 
of  the  Government  of  the  United  States.  =    Card  7824,  Xorem?^t^f\  1899. 

^ See  Ct.  O.  46,  A.  G.  O.,  1895,  an  aineiKli'd  hy  Tout  Kxchango  Re^ilatioiiH  of  Febru- 
ary 2,  19()l,  ]Hir9uant  to  sec.  I^  of  the  aniiv  art  of  bVbruarv  2,  11H)1. 

Mn  the  cane  of  Thomaa  B.  IhiKan  r.  ThV  T.S.  decided  June  5,  18m^  CU  Ct.  CK, 
45H),  the  Court  said:  "Under  l*ost  Kxclian^re  Ki^jnilatioiiH  adopte*!  ))>•  tht»  War 
^iwrtiiieiit,  and  publinhetl  by  (ieneral  Onlern,  No.  4<>,  lleadquartern  of  the  Anny, 
Jaly25, 1895,  po«it  exchanges  were  eHta))li.*»he<l  and  the  coiumanderH  at  every  p«»»t 
thereby  ret^uired  to  in«ititute  the  same;  to  wt  ai>art,  rent,  or  construct  a*<  therein  i)ro- 
vided  a  Huitable  building  or  nx^mn  therefor  ami  to  detail  an  officer  to  ])e  designated 
tf 'ufficer  in  charjjie*  to  mana^*  the  Inininew  and  affairn  of  puch  exchanges  under 
thewiperintendence  of  a  council  conniMtinir  of  three  offi^vrn.     *    *    * 

"Such  exchanses  were  first  organizAni  under  (ieneral  Order  No.  10,  Adjutant- 
^jeneml's  Office,  February  1, 1889,  an<l  a**  thus  organ ize<l  HUi)erse<le<l  the  ''canteens** 
which  were  organizations  in  the  nature  of  sfx'ial  chilw,  v«»hintarily  fornie<l  bv  the 
officers  of  a  regiment  or  other  command  with  tlieir  own  money  and  conducted  inde- 
pendently of  their  official  duties,  a.*»  we  are  advini^d. 

"These  social  clubs,  known  as  'canttn^MiH,'  were  organize<l  after  the  office  of  sutler 
in  the  army  ha<i  l>een  alx)li8he<l  by  the  a<t  of  .July  1'8,  1S«6  ( 14  Stat.  L.,  WS).  They 
were  held  liable  to  internal  revehut*  tax  the  same  as  so<.*ial  clubs  in  citiw  .*»elling 
nuuiofactured  tobacco,  cigars  and  liijuors  to  their  memlR'rs. 

"By  the  act  of  January  28,  1898  (27  Stat.  L.,  426;  2  Sui>p.  Rev.  Stats.,  76),  post 
tnderHhipe  in  connection  with  the  military  service  were  also  al)olishe<l,  and  follow- 
iDRthis  came  the  establishment  of  'i^rst  exchanges'  ))y  the  regulations  thert»for, 
pa^>lii»he<l  in  1895,  as  aforesaid.    *    *    * 

"On  the  application  of  the  claimant  ( P<>st  Kxchange  Officer  at  Jefferson  Barracks, 
Mo.),  ♦  ♦  ♦  the  Commissioner  of  lnt<Tnal  Revenue,  under  Revi.**ed  Statutes, 
Kction  .^26,  as  amende*!  by  section  17  of  the  act  of  March  1,  1879  (20  Stat.  L. 
p.  349;  1  Supp.  Rev.  Stat.  \^,  241),  nia<le  allowanct»s  or  awards  in  his  favor  for  the 
repayment  to  him  of  the  S]:>ecia)  tax  so  paid  and  tlie  Commissioner  certifit*<l  tlie  same 
for  payment.    ♦    ♦    ♦ 

"The  decision  of  the  Commissioner  presumably  l>aso<l  on  '  8ati?afactory  evidence  of 

the&u*t8'  was  that  the  post  exchangers  so  e.<taf)lished  were   'no  longer  tlie  mere 

odal  cluljs  that  the  old  canteens  were,'  but  that  they  were  'bnmght  under  the 

omplete  control  of  the  Secretary  of  War  by  tlie  regulations  a**  governmental  agencies ' 

nd  for  that  reason  the  special  tax  wa.'^  not  re<iuire<l  to  Ikj  paid  by  post  exchanges  as 

Jeslers  in  oleomargarine,  or  as  li<juor  dealers,  or  malt  li<iuor  dealers.'     *    *    * 

"True  such  exchanges  have  not  rKHMi  authoriztMl  by  direct  legislation  luit  the  Presi- 

?nt  lu|8  the  midoubted  power  to  establish  niles  and  regulations  for  the  government 

the  army,  and  whatever  rules  ami  orders  are  pnuiiulgated  through  the  Secretary 

War  'must  be  received  as  the  acts  <jf  the  Executive  and  as  such  1h'  binding  upon 
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2015.  Hihl  that  tho  act  of  Congress  of  Juno  18,  \%m  (2«  StaUi..  154), 
prohibiting  the  sale  of  alcoholir  li<iiiors  beer  or  wine  to  enlisted  men 
in  anv  canteen  or  in  anv  room  or  biiildinir  at  any  rarrison  or  niilitarv 
post  •'in  any  State  or  T(»rritorv  in  which  the  sale  of  alcoholic  liquor*, 
beer  or  win(»  w«M'e  prohibited  by  law"  d<x^s  not  apply  to  the  State  of 
South  Carolina,  the  sale  of  such  liquors  Innng  reguhited  but  not 
prohibited  by  tlu*  laws  of  that  State.     Card  3rtoi,  T///v  ////xr.  IS^l, 

2016.  ILhI  that  there  i.s  no  legal  objection  to  an  allowance  to  the  post 
exchange  officer  out  of  the  exchange  funds,  to  offset  in  a  measure  the 
pecuniary  risk  which  he  is  obliged  to  take.     Card 3108,  ApriU  1S97. 

2017.  A  (lis<*harged  soldier  transferred  his  tinal  statement*  toapo^t 
exchange  officer,  who  thereupon  advanced  him  from  the  jx>st  exchange 
funds  seventy-iive  dollars  and  forwarded  the  statements  to  a  paymaiiter. 
Upon  receipt  from  the  paymaster  of  a  check  for  one  hundred  and  two 
dollars  and  seventy-nine  cents  in  {)ayment  of  the  final  statements,  the 
post  exchange  officer  remitted  twenty -seven  dollars  and  fifty  cents  to 
the  discharged  soldier  i*etaining  twenty-nine  cents  to  cover  postage, 
registration  fee,  and  cost  of  money  order.  Five  months  later  the  pay- 
master discovered  that  he  had  made  an  overpayment  through  his  own 
error  in  computation  and  called  upon  the  post  exchange  to  reimburse 
him  on  the  ground  that  it  had  received  public  money  to  which  it  was 
not  entitled.  The  post  exchange  council  disallowed  the  claim,  setting 
forth  in  its  proceedings  that  "the  post  exchange  is  expressly  debarred 
from  making  any  profit  by  these  transac^tions,  exchange  officers  being 
required  to  certify  on  each  of  the  statements  that  they  were  ca^hedtf 

all  within  tlie  !-pht*re  of  hin  K»jral  and  conrtitutional  authority/  aa  wan  held  by  the 
Supreme  Court  in  tlu*  cani'  of  t)u»  Unitc»<l  States  r.  £lia8on  (16'  Peters  291).    *   *  * 

**  If,  thon»f<>re,  in  the  indfnnent  and  wi(<dom  of  the  Executive  the  eetablisbment « 
Buch  iH>t*t  exchanjreH  aiul  their  management  by  the  officers  of  the  armv  are  eseentiil 
to  the  welfare,  jr<KKl  order,  and  discipline  of  tlie  tn)Ops  stationed  at  sucli  army  poitei 
as  seems  evident  iruux  tlie  exchanjre  re^nilations  thus  promulgated,  then  we  think 
such  exchangen,  though  eondn<-ttMl  without  financial  liability  to  tlie  Ciovemmcnt, 
are,  in  their  creation  and  management,  governmental  agencies,  established  for  th« 
purjK)se  as  the  n»gulations  provirleof  supplying  *the  troops  at  reasonable  price?  with 
the  artielen  of  ordinary  u^e.  wear,  and  c*onsumption  not  supplie<l  by  the  Govemiwrt 
and  toaff(»nl  them  meann  of  rational  recreation  and  amusement,*  and  also  *thn)Ogh 
exchange  profits,  to  j>rovide  the  means  for  improving  the  meases.'     ♦    ♦    ♦ 

**ThiiH  It  will  i>e  wen  that  the  establishment,  maintenan(*e,  management  andcli*" 
ing  UP  of  HUi'h  exchanges  are  under  the  c*<»ntn>l  of  and  subjet*t  to  the  regulatic'D?  « 
the  W  ar  l)ei>artineiit  as  governmental  agencies  for  the  purpose  aforesaid.    ♦    *  * 

**  The  (iovernmcnt.  through  its  officers,  by  authority  of  the  regulations  not  only 
establishes  an«l  maintains  such  exchanges,  Imt  receives,  handles,  and  disbursw  t^ 
funds  in  conne<tion  tiierewith,  and  whatever  profit  accrues  is  paid  over  to  and  heW 
by  the  officer  in  conmmnd  of  such  organizations  as  a  company  fund. 

*'It  has  never  Ihimi  the  |>olicy  of  the  (iovemment  to  tax  ita  own  enterprises  or  its 
own  manner  or  nieth<Ml  of  doing  business;  and  inasmuch  aa  post  exchangefi  ^ 
established  and  maintaint*<l  by  it  for  the  mental  and  physical  betterment  of  its  tpoofi 
in  earrisons  and  posts,  with  n'sulting  if  not  imme<liate  benefit  to  itself,  wre  think 
suc^h  exchanges  are  exempt  fn»m  the  oayment  of  special  tax  for  the  aale  oi  sw^ 
articles  as  the  n»gulations  |K*nnit.     *    *    *** 
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a  matter  of  accommodation  to  the  soldier  and  without  profit  to  the  post 
exchange:  that  in  c*on8i»quenee  it  has  lK»en  the  custom  to  make  an 
Jidvance  or  partial  payment  to  the  men  and  upon  receipt  of  the  pay- 
master's check  to  make  final  settlement;  that  the  Government  does 
not  furnish  the  exchange  officer  with  any  facilities  for  making  com- 
putations in  these  cases,  and  hence  he  is  obliged  to  regard  the  pay- 
master's check  in  settlement  as  officially  accurate  and  final."     Udd^ 
that  the  loss  should  not  fall  on  the  post  exchange  as  under  the  circum- 
stances it  acted  simply  as  the  agency  through  which  payment  was 
made  by  the  paymaster  to  the  soldier  and  was  in  noway  responsible 
for  the  error.     The  soldier  and  not  the  post  exchange  was  the  debtor 
to  whom  the  paj'master  should  look  for  reimbursement  for  the  over- 
payment.    The  error  having  >)een  made  by  the  paymaster  the  loss 
should  fall  on  him  under  A.  K.  «54  {TM\  of  11M)1).     Card  Y5S9,  January, 
1900. 

POST  QUABTEEMASTER  8EE0EAHT. 

!018.  The  act  of  July  5,  1884,  c  217,  in  authorizing  the  Secretary  of 
War  to  appoint  post  quarternuister  sergeants,  provides  that  they  shall 
^selected  by  examination  from  the  most  competent  enlisted  men  in 
the  army  who  have  served  at  least  four  years  and  whose  character 
tod  education  shall  fit  them  to  take  charge  of  public  property  and  to 
wt  as  clerks  and  assistants  to  post  and  other  quartermasters.  7lt/d^ 
that  the  Secretary  of  War  may  under  this  statute  appoint  as  post 
quartermaster  sergeant  any  enlisted  man  of  the  army  who  may  l)e 
found  to  possess  the  qualifications  sjwcified  and  that  the  statement  of 
pw.  91,  A.  R.,  to  the  effect  that  the}'  are  ap|)oint(»d  from  sergeants  in 
the  line  of  the  army  should  not  1k>  viewed  as  a  restriction  upon  the 
appointing  power  of  the  Secretary.     47,  h\iK  Mfiy,  1S9L 

!019.  Held  that  a  chief  clerk  at  a  department  iK^adcjuarters  emplo^'cd 
under  the  act  of  Aug.  fi,  18m  (Army  Appropriation  Act)  is  not  eligible 
for  appointment  as  post  quartermaster  serg(»ant.    Card  2o34,  Frhrvary 

m, 

POST  TEADER. 

Wo.  Sutlers  having  been  finally  done*  away  with,  from  and  after 
July  1,  1867,  by  the  act  of  July  28,  18r>r,,  c.  21M),  s.  25,  C\)ngress,  by 
joint  resolution  of  March  30,   18r>7,  <<)iiferr(»(l  authority  upon  ''the 
commanding  general  of  the  army  to  piu-mit  a  tniding  (vstablishinent  to 
lie  maintained/'  after  the  alK)V(»  date  of  Julv  K  18<m,  ''at  anv  niilitarv 
{Boston  the  frontier  not  in  the  vicinity  of  any  city  or  town  (and  situ- 
ated at  any  point  between  th(»  lOOth  meridian  of  hnigitiidc*,  west  from 
Greenwich,  and  the  eastern  iKuindarv  of  the  State  of  California)  when 
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in  his  judgment  such  establishment  is  needed  for  the  accommodation 
of  emigrants,  freighters  and  other  citizens:  *  *  *  proinded  thsX 
such  traders  shall  be  under  protection  and  military  control  as  camp- 
followers." 

By  the  act  of  July  15,  1870,  c.  294,  s.  22,  this  statute  was  repealed 
and  there  was  enacted  in  its  place  the  following:  "  That  from  and  after 
the  passage  of  this  act,  the  Secretary  of  War  be,  and  he  is  hereby, 
authorized  to  permit  one  or  more  trading  establishments  to  be  main- 
tained at  any  military  post  on  the  frontier  not  in  the  vicinit}"  of  any 
city  or  town,  when,  in  his  judgment,  such  establishment  is  needed  for 
the  accommodation  of  emigrants,  freighters,  and  other  citizens;  and 
the  persons  to  maintain  such  trading  establishments  shall  be  appointed 
by  him:  provided  that  such  traders  shall  be  under  protection  and  mili- 
tary control  as  camp-followers."  This  provision  constituted  the  exist- 
ing law  on  the  subject  at  the  date  of  the  adoption  of  the  Revised  Stat- 
utes, and  is  incorporated  in  the  same  in  Sec.  1113. 

Further,  by  the  act  of  July  24,  1876,  c.  226,  s.  3,  it  has  been  pro- 
vided: "That  every  military  post  may  have  one  ti'ader,  to  be  appointed 
by  the  Secretary  of  War  on  the  recommendation  of  the  council  of 
administration,  approved  by  the  commanding  officer,  who  shall  be  sub- 
ject in  all  respects  to  the  rules  and  regulations  for  the  government  of 
the  army." 

The  act  of  1876,  though  apparently  intended  to  supersede  Sec.  1113. 
Rev.  Sts. ,  does  not  necemarily  repeal  the  same.  It  is  believed  there- 
fore to  be  still  proper  for  the  Secretary  of  War,  in  appointing  a  post 
trader,  to  take  into  consideration  not  merely  his  fitness  and  accept- 
ableness  as  a  purveyor  for  the  anny  at  a  military  post,  but  also  the 
question  whether  a  trading  establishment  is  needed  at  the  post  "  for  the 
accoramodation  of  emigrants,  freighters,  or  other  citizens."*  XLIII. 
239,  Bhninnj,  18S0. 

2021.  Under  the  provision  of  the  act  of  1876,  a  trader  may  be 
appointed,  not  merely  for  remote  or  frontier  posts,  at  which  only 
trading  estal)lishments  could  bo  maintained  under  previous  enact- 
miMits,  ])ut  for  any  military  posts,  in  the  discretion  of  the  Secretary 
of  War.     XXXIX,  674,  Septetnhir,  1878. 

2022.  The  tmn  of  the  appointment  or  license  of  a  post  trader,  not 
})eing  fixed  ])v  the  statute,  is  regulated  by  the  general  principle  of 
public  law,  tliat  where  the  tenure  of  a  public  office  or  employment 
created  by  Congress  is  not  defined  by  that  Ijody,  the  same  is  to  Ije 

*That  Set?.  1113  i^  not  fjni)or>»e<ied,  in  the  opinion  of  the  Attorney  General,  is  evi- 
dent from  his  opinion  in  US  ()i)inH.  403.  And  compare  id.  658.  But  see  the  final 
act  of  January  28,  1893,  i>ractically  doing  away  with  j)08t  traders,  referred  to  in 
§  2036,  2)09t. 
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•egarded  a.s  held  at  the  pleasure  of  the  appointing  power.*     XXXIX, 
J39,  Angmt,  1S78. 

9028.  A  post  trader  is  not,  under  the  act  of  1876,  and  was  not  under 
Jiat  of  1867  or  1870,  amenable  to  the  jurisdiction  of  a  military  court 
in  time  of  peace.     The  earlier  statutes  assimilated  him  to  a  camp- 
follower,  but,  strictly  and  properly,  there  can  be  no  such  thing  as  a 
camp  follower  in  time  of  peace,  and  the  only  military  jurisdiction  to 
which  a  camp  follower  may  become  subject  is  that  indicated  by  the  68d 
Article  of  War, viz.,  one  exercisable  only '"  in  the  field"  or  on  the  theatre 
of  war.     Nor  can  the  act  of  1876,  in  providing  that  post  traders  shall 
be'* subject  to  the  rules  and  regulations  for  the  government  of  the 
army,"  render  them  amenable  to  trial  by  court  martial  in  time  of  peace. 
The  subjection  referred  to  in  the  act  is  apparently  only  to  the  body  of 
administrative  directions  known  as  the  Aniiy  Regulations.    (See  §  2025, 
fod.)    If,  however,  the  Articles  of  War  are  intended  to  l>e  included, 
the  amenability  imposed  is  simply  that  fixed  by  the  particular  article 
applicable  to  civilians  employed  in  connection  with  the  army,  vlz,^  Art. 
63,  which  attaches  this  amenabilitv  onlv  in  time  of  war  and  in  the  field. 
Thus,  though  post  traders  might  pt^rhaps  l)ecome  liable  to  trial  by 
court  martial  if  employed  on  the  theatre  of  an  Indian  war,  as  persons 
serring  with  an  army  in  the  field  in  the  sense  of  that  article,  they  can- 
not be  made  so  liable  when  not  thus  situated,  and,  as  a  genei-al  rule, 
4e  only  adequate  remedy  in  the  event  of  serious  misconduct  by  a  trader 
in  time  of  peace  would  be  the  summary  withdrawal  of  his  appoint- 
naent  or  license  by  the  Secretary  of  War.     XXXIX,  395,  January^ 
^S78.    (See  note  to  §  2022,  ante.) 

2024.  Unlike  the  sutler  under  the  old  law,  the  post  trader  has  no 
lien  upon  the  pa\'  of  soldiers  for  artii'les  sold  to  them  on  credit.  Their 
pay  cannot  legally  be  in  any  part  retained  by  the  company  commander 
toreimbur.se  the  trader,  nor  can  it  be  withheld  by  the  paymaster  for 
snch  purpose  against  their  consent.  If  a  soldier  in  debt  to  the  trader 
consents  to  the  paymaster's  delivering  his  pay  in  whole  or  in  part  to 
the  trader  at  the  pay  table,  the  imyniast^M*  will  }>e  prot(»cted  in  thus 
paying  the  same;  the  soldier  being  viewed  not  as  thus  assigning  his 
pay  (which  would  be  in  violation  of  law — Sec.  1291,  Rev.  Sts.),  but 
a^^  himself  receiving  the  same  and  turning  it  over  to  the  trailer  in  and 
by  the  same  act.  XXVII,  282,  Septrmhr.  1HG8;  559,  ^^arrh,  ISOO; 
XXIX,  229,  231,  Augmt,  1S69;  XXXI,  055,  S^^j>temhti\  1S7L     So,  a 

^  Ex  parte  Hennen,  13  Peters,  230.     It  is  held  by  the  Attorney  (Jenenil  (15  ()])iiis. 

279),  tout  the  appointment  of  a  i>o»t  trader  Ih  a  mere  lieeriHe  n'V()ca!>le  at  the  ]>Ieasure 

of  the  Secretary  of  War;  the  concurrence  of  the  post  (-(Mincil  and  post  connnander 

not  being  required  for  the  removal,  a«  tliey  were  (by  tlie  act  of  July  24,  ISTti)  for  the 

appointment,  of  the  trader. 
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paymaster  is  not  authorized,  without  the  express  consent  of  the  sol- 
dier, to  deduct  from  the  pay  due  him  on  a  ''  final  statement '"  an  amount 
admitted  to  be  due  by  him  to  a  post  trader.  XXIX,  231,  Augnd, 
1869.  An  amount  due  by  an  officer  or  soldier  to  a  ti*ader  cannot 
legally  be  forfeited  or  stopped  for  the  benefit  of  the  latter  by  a  sen- 
tence of  court  martial.  XXVIl,  422,  Deconher,  1868;  XXXI,  376, 
May,  1871. 

2025.  The  Army  Regulations  of  1863,  applicable  to  sutlers,  were 
declared  b}'  the  Secretary  of  War,  in  a  circular  issued  from  the  War 
Department,  dated  June  7,  1871,  to  be  not  applicable  to  post  traders, 
and  it  was  added,  ''  no  tax  or  burden  in  any  shape  will  be  imposed 
upon  them."  Subsequently,  however,  to  the  passage  of  the  act  of 
July  24,  1876,  in  which  it  is  provided  that  traders  shall  be  subject  to 
the  rules  and  regulations  for  the  army,  this  class  of  persons  were,  by  a 
circular  issued  from  the  Headquarters  of  the  Army,  dated  July  31, 
1878,  required  to  be  ^'  assessed  and  held  to  pay,  at  a  rate  to  be  deter- 
mined by  the  Post  Council  of  Administration,  not  exceeding  ten  cents 
a  month  for  every  officer  and  enlisted  soldier  serving  at  the  post — the 
monthly  avei*age  number  of  such  persons  to  be  determined  equitably 
by  the  council — for  the  benefit  of  the  post  fund,  as  required  by  Gen. 
Orders  No.  24,  May,  1878,^  from  this  office."  Advised  that  this  imposi- 
tion of  a  pecuniary  mulct  upon  a  civilian,  not  subject  to  the  legal 
liabilities  of  a  sutler,  was  scarcely  within  the  province  of  an  adminis- 
trative regulation,  and  that  the  same  could  be  enforced  with  entire 
legality  only  by  authority  of  statute.'  XLIIl,  157,  239,  January  2LiiA. 
February,  1880. 

2026.  It  was  held  by  Attorney  General  Gushing  in  1855'  that  a  sut- 
ler employed  at  a  military  post  could  not  legally  be  required  by  the 
authorities  of  a  State  to  take  out  a  license  to  enable  him  to  make  sales 
to  officers  or  soldiers  of  the  army,  or  to  pay  a  tax  on  the  articles  kept 
by  him  at  the  post  for  making  such  sales;  and  this  on  the  ground  that 
'"the  supply  of  goods  to  the  officers  and  soldiers  of  a  post  b}-  the  post 
sutler  is  one  of  the  means  authorized  by  Gongress  in  the  exercise  of 
the  war  power  intrusted  to  it  by  the  Gonstitution."  This  opinion, 
however,  further  holds  (to  cite  from  the  headnote):  "But  sutlers 
may  be  compelled  to  pay  license  if  they  enter  into  general  trade  within 
the  State."  So,  in  a  case  of  a  timier  at  a  military  post  in  a  Territory, 
by  whom  licjuor  was  kept  for  sale  as  a  part  of  his  stock,  who  addressed 

"*ThiH  order,  in  adopting  the  recommendarion  of  a  l)oaKi  to  that  effect,  had  already 
in  .'*ii})stance  directed  the  assessment  of  this  tax. 

^  A  different  coiichision  is  arrived  at  in  an  opinion  of  the  Solictor  Greneral,  in  16 
Opins.  At.  Gen.,  558. 

'7  Opms.  At.  Gen.  578.     And  compare  4  id.  462. 
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to  the  Secretary  of  War  an  inquiry  as  to  whetht»r  he  could  legally  lye 
compelled  by  the  Territorial  authorities  to  pay  a  tax  for  a  license  to 
hioll  liquor,  hM^  that,  inasmuch  as  the  business  of  i)ost  traders  extends 
to  the  making  of  sales  to  civilians, — their  establishments  having  orig- 
inally been  authorized  *'for  the  accommodation  of  emigrants,  freight- 
ers, and  other  citizens,"  and  their  trade  having  never  l>een  subse<|uently 
restricted  to  persons  connected  with  the  army, — they  could  in  general 
legnllj  l>e  required  by  the  local  authorities  of  the  State  or  Territoiy 
to  take  out  and  pay  for  licenses  in  the  same  maniu^r  as  other  merchants 
engaged  in  similar  trades;^  but  remarked  that  the  question  of  the 
legality  of  such  a  tax  was  rather  one  for  the  loi»al  courts  than  for  the 
Sec-retarj^  of  War.  XXX,  177,  AfarcK  1^70;  XXXVl,  595,  July, 
1S76;  XXXIX,  395,  Janwiry,  187H;  XLI,  BOO,  J^iJy,  1878:  XLII, 
83,  December,  1878;  XLIII,  155,  Jnmuiry,  1880. 

2027.  The  mere  fact  that  a  post  trader  carries  on  business  on  a  mili- 
tary reservation  in  a  Territory  (*annot  (in  the  absence  of  any  provision 
in  the  organic  act  relieving  him  therefrom)  affect  his  liability  to  l>e 
taxed  by  the  civil  authorities;  nor  can  such  liability  be  affected  by  the 
iact  that  he  carries  on  business  on  a  militarv  reservation  within  a 
State,  unless  exclusive  jurisdiction  over  the  same  has  In^en  ceded  to  or 
reserved  by  the  United  States.     XLIII,  155,  January^  1880. 

8088.  jffeld  that  a  post  trader  duly  apix)inted  for  a  military  ix)st 
ought  properly  be  authorized  to  erect  on  the  post  reservation,  on  a 
site  to  be  selected  by  the  post  connnander,  such  buildings  as  were 
'iecessary  or  desirable  for  his  lousiness.  XXXIII,  458,  Orh}hei\  1872. 
And  held  also  that,  on  his  api)ointment  or  employment  being  termi- 
wited,  he  would  properly  be  allowed  a  reasonable  time  to  remove 
such  buildings.*    XLI,  122,  Fihrmry.  1878. 

8089.  Held  that  a  post  trader,  whether  apix)inted  hy  the  authority 
of  the  act  of  July  15,  1870  (Sec.  1113,  Rev.  Sts.),  or  of  that  of  July 
%  1876,  was  not — inasnuich  as  he  did  not  exen*ise  a  public  function 
or  act  for  or  represent  the  United  States  in  any  pirticular — a  '*ix*rson 
folding  a  commission  or  apix>intment  under  the  United  States,''  in  the 
8^086  of  Sec.  1854,  Rev.  Sts.,  and  was  therefore  not  ineligible  to  })e  a 
JDember  of  the  legislature  or  to  hold  office*  under  the  government  of  a 
Territory.     XLII,  46,  ^^oveinhrr.  1878. 

W30.  A  post  trader  cannot  l(»gally  trade  with  Indians  in  the  Indian 
country  without  being  si)ecially  lii-ensed  tiicrefor  a<'cor(ling  to  the 
provisions  of  Sec\  2129,    Rev.    Sts.      XLII,  4(K).   Srpfrnihn\   JS79. 

'Tliwview  wa4S  concurred  in  l»v  the  I)<'j»artinont  of  Jnsti<'r.     Sim*  !»>  <  )j>ins.  <).>S; 
th^ht  -m. 

'>*e  these  (conclusions  conciirnNl  in,   in  a  ><ul>s4Hjiu»nt  <)i»iinoM  ot  tlir  Attorney 
Geaeial,  in  14  Opins.  125. 


566  POST   TRADER, 

There  is  nothing  in  the  appointment  or  office  of  a  post  trader  from 
which  there  can  be  implied  any  special  authority  to  trade  with  Indiaot;, 
or  which  can  exempt  him  in  any  measure  from  the  application  of  the 
laws  (see  Tit.  XXVIIl,  ch.  4,  Rev.  Sts.)  prohibiting  or  restricting  such 
trade.*  So  where  a  post  trader  had  been  authorized  (under  Sec.  2131). 
Rev.  Sts.)  to  keep  liquor  at  a  military  post  in  the  Indian  country  for 
the  purposes  of  sale,  under  regulations,  to  officers  and  soldiers,  hddihi 
the  authority  could  not  operate  as  a  license  to  make  sales  of  the  same 
to  Indian?^.     XLI,  544,  April,  1S79. 

2081.  Held  that  a  post  trader  could  not,  against  his  will,  be  oompdld 
by  the  post  council  or  post  commander  to  sell  spirituous  liquors. 
Where  a  trader  refuses  to  keep  and  sell  any  particular  article  or  arti- 
cles which,  in  the  opinion  of  the  council  and  conunander,  he  should 
trade  in,  the  only  remedy  is  by  an  appeal  to  the  Secretary  of  War, 
who,  if  he  deems  the  refusal  unreasonable,  may  cancel  the  trader.^ 
license.     XLIII,  166,  Jamuiry,  ISSO. 

2032.  A  post  trader  has  no  lien  on  a  soldier's  pay,  and  a  post  com- 
mander has  no  authority  to  enforce  a  soldier's  promise  to  pay  for  arti- 
cles purchased  from  the  trader.     40,  80,  March,  1890. 

2033.  A  post  trader  supplies  in  a  great  measure  the  needs  of  the 
post,  is  assessed  for  the  post  fund,  receives  military  protei»tion,  and  is 
subject  to  the  Arm\'  Regulations.  So,  held  of  a  trader  at  a  post  on 
an  Indian  reservation,  that  he  was  so  far  a  part  of  the  military  estab- 
lishment as  properly  to  be  considered  entitled  to  the  benefit  of  the 
regulation  of  the  Indian  Department  authorizing  the  military  at  such  a 
post  to  cut  and  use  without  charge  timber  and  hay  sufficient  for  their 
necessary  wants.     L,  321,  June,  1886. 

2034.  A  post  trader  l>ecame  Imnkrupt,  abandoned  his  business,  and 
transferred,  })v  deed  of  trust  in  favor  of  his  creditors,  his  store  and 
his  goods,  which  were  also  attached  by  a  sheriff.  Held  that,  while  his 
property  should  Ix*  permitted  to  be  removed,  he  should  be  deemed  to 
have  forfeited  his  appointment.  The  act  of  July  24,  1876,  c.  226,8. 
3,  authorizing  the  appointment  of  post  traders,  contemplates  their 
actual  continuing  use  of  the  privileges  granted,  not  only  for  their  own 
profit  but  for  the  }>enofit  and  convenience  of  the  post,  and  the  non-user 
and  abandonment  of  such  privileges  should  properly  operate  as  a  vol- 
untary forfeiture.     LVI,  437,  August,  1888. 

2035.  The  appointment  of  a  post  trader  is  a  mere  license  or  permit 
with  the  understanding  that  it  nmst  be  revocable;  and  in  his  busine* 
the  trader  is  subject  to  the  existing  Army  Regulations  and  police. 
Thus  h*ld  that  the  n^^ulations  establishing  canteens  at  military  posts 
were  not  in  conflict  with  the  statute  law  providing  for  post  traders, 

^  See  the  confirmatory  (»pinion  of  the  Attorney  General,  in  16  Opins.  403. 
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I  were  thorefort^  nut  uuauttiorizetl  nv  illegnl.  A  canteen  U  a  dis- 
'tlncl  inntitution  innu  that  of  tho  post  tnidor,  lM>ing  creaU-d  not  for 
trade  with  the  general  public,  nor  to  lie  carriwl  on  for  a  purpose  of 
profit,  hut  oa  hii  ndditional  ftu'ilitv  for  the  U!<e8  of  the.  troops,  and 
while  it*t  HBle«  may  affuct  tho  buiiuiGssof  the  tnider,  its  oxistoiice  is  not 
iiicom|mtil>le  with  that  of  hi.s  emtaMiMhnient.  And  A<'lil  that  the  Gov- 
emutont  wa«  under  no  lej^l  obligations  to  purehuse  the  buildings  or 
%tofk  of  the  trader  at  a  pout  at  which  a  I'auteen  had  been  initiated. 
36,  L':i7,  X.'MiifMr.  IHfiH. 

2036.  The  ait  of  .lanuarj-  38,  180»,  c.  fll,  provides  that  thereafter 
viu-snctes  in  the  position  of  post  trader  shall  not  >>c  tilled,  and  tornii- 
nates  the  power  of  appointioent  of  such  traders,  /AW.  that  thiM  statute 
did  not  preclude  the  iicensinif  of  a  eert^iin  applimnt  t<i  pursue  tlie  busi- 
ness of  a  restaurant  keeper  on  the  military  reservation  of  Fort  Wood, 
Redloe'8  Island,  New  York  DarlKir,  his  i^tatus  at  such  being  quite  dis- 
tinct from  that  of  a  post  trader  under  the  laws  authorizing  that  class. 
ftHI.  Aut/H^f.  ISft.t. 
POWEH  OF  ATTOEHEY. 

M37.  A  eontniclor  having  a  claim  againvt  the  I'ntted  States,  exe- 
cute B  power  of  attorney  to  a  party  (a  lawyer),  authoriitini^  liim  to 
represent  him  in  prose<;uting  his  claim  liefore  the  War  Department. 
&*.•„  and  to  receive  for  him  payment  of  such  amountt*  as  should  be 
allowed  him.  The  jxjwer  was  expressetl  to  Ijo  "  irrevocable."  but  did 
not  in  terms  vest  the  attorney  witli  any  propt-rty  or  intercut  in  the 
claim,  nor  did  it  appear  from  the  relations  of  the  particHor  otherwise 
that  any  such  interest  existed.  Subse«juently,  and  l>efore  the  allow- 
anii?  of  the  claim,  th"  claimant,  by  a  se*'ond  jwwer.  expressly  revoked 
thf*  former  power  and  sulwtituted  another  person  as  attorney  in  the 
jilace  of  the  party  originally  constituted.  Ifeht  that  the  fii-wt  power 
was  not  in  itM'lf  a  [jower  coupled  with  an  interest;  that  the  fact  that 
fws  were  prolwbly  to  In-  earned  liy  the  attorney  did  not  (in  the 
absence  of  a  special  contract,  making  the  same  a  lien  uptm  the  amounts 
ttulborized  to  Ih>  received  under  the  ]»ower)  constitute  nn  interest 
therein;'  that  the  word  '"iri'evwabie,"  as  employed  in  the  power,  was 
under  the  cireumstHnces  wiliiout  legal  signilicanceor  elTect;*  that  such 
;K»wer  was  therefore  revocable  at  the  pleaHuro  of  tho  rlaiituint:  and 
that  the  attorney  t<uhstitute<l  by  the  »>econd  power  would  Mvordingly 
properly  be  recognized  at  the  War  Department,'  XXXI,  I'H.  Junu- 
aiy.  mi. 

■SeeBriatol'xaK,  II  OpLiu.  At.Oen.,  7. 

■  PimilT.  tjnitcd  SUtosSCt.  CIk..  117;  Hunt  r.  RoivroAnler'RAilnin.,  sniieMnn.  174. 
«  IS  OpiBB.  .\L  (ie«i.,  2«l. 
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MAETIAL. 

2038.  The  President  is  empowered  to  convene  general  courts  mar- 
tial, not  merely  in  the  class  of  cases  specified  in  the  72d  Article  of 
War  (viz.,  where  a  military  officer,  thereby  authorized  to  convene 
such  a  court,  is  the  *' accuser  or  prosecutor"  of  an  officer  in  his  com- 
mand whom  it  is  desired  to  bring  to  trial),  but,  generally,  and  in  any 
case,  by  virtue  of  his  authority'  as  comniander-in-c»hief  of  the  army. 
As  such,  he  is  authorized  to  give  orders  to  his  subordinates,  and  the 
convening  of  a  court  martial  is  simply  the  gitnug  of  an  order  to  cer- 
tain officers  to  assemble  as  a  court  and  exercise  certain  powers  con- 
ferred upon  them,  when  so  assembled,  by  the  Articles  of  War.  This 
general  power  has  !)een  exercised  in  repeated  instances  by  the  Presi- 
dent since  the  formation  of  the  Government.  Indeed,  if  the  same 
could  not  be  exercised,  it  would  be  impracticable,  in  the  absence  of  M 
assignment  of  a  general  officer  to  command  the  army,  to  administer 
military  justice  in  a  considerable  class  of  cases  of  officers  and  soldiers 
not  under  the  conmiand  of  any  department,  &c.,  commander,  as  a 
large  proix)rtion  of  the  officers  of  the  general  staff  for  example.' 
XXXIII,  608,  Ihcifinhtr,  1872. 

2089.  A  convening  of  a  general  court  martial  nominally  by  the  Sec- 
retary of  War  is  in  law  a  convening  by  the  President,  and  therefore^ 
legal  as  if  the  President  himself  had  signed  the  order,  IX,  44,  J/iy- 
186^.     See  g  2L>tH,  jHVif. 
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2040.  In  cases  triinl  })y  general  courts  martial  convened  by  himself, 
either  under  his  general  authorit}'  as  commander-in-chief  (see  §  2038, 
aiitt)^  or  as  provid<»d  in  the  72d  Art.  of  War;  also  in  cases  of  sen- 
tences imi)osed  \\\>o\\  general  officers  and  of  sentences  of  death  or 
dismissal  adjudged  in  time  of  peace  (see  Arts.  105,  100  and  K^S); 
and  in  cases  submitted  to  him  for  action  in  time  of  war  under  Art 
111, — the  Pn\sident  act«  as  reviewing  authority,  and  may  approve 
or  disapprove  in  whole  or  in  \nivi  the  proceedings  or  sentem*e,  or.  in 

*The  authority  <»f  th(»  Pn»8i<lent  as  oonimander-in-ohief  to  institnte  ^neral  coort* 
martial  has  Ihh'ii  in  fact  <»xen'iHtHi  fn>m  time  to  time,  from  an  early  period,  in  a  sent* 
of  ca«*8,  foininencinjj  with  t hone  of  Brijj.  (ten.  Hull,  Mai.  Gen.  Wilkinson,  and  IM- 
iW^w.  (;aini*f«,  tritMl  in  lsi:MSl«,  and  including  that  of  Bvt.  Maj.  Gen.  TwigRS,  tiwd 
in  1S58.  Ilin  authority  in  thin  [>articular  hasten  in  subetance  affirmed  bv  tne Jo^ 
riary  ('onnnittiH'  of  the  Striate,  in  ReiK)rt  No.  868,  <iated  March  3,  1879,  45th  Cong. 
,'^lSt*sHion.  A  Hinjrle  meinlHT  of  the  Committee  apparently  dissented,  in  a  wibw- 
«im»nt  reiH>rt  of  April  7,  1S79.  Mii*.  Doc.  No.  21,  4oth  Coi^.,  let  See,  SeeSwaim 
'.  U.  S.,  28  Ct.  Cls.  173,  and  Itw  U.  S.,  559. 
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iipproving.  iiiitif.nLti>  tLi'  punishment.  But  when  tinul  lu-tioii  has  Ijccii 
takoti  liy  hiui  in  any  of  Ihese  cases,  his  funotiou  iw  reviewing  or  t-oii- 
tirmin);  wuthority  is  fj-fuiuHt^.  Where  indeed  he  haw  approved  or 
eontimml  a  punishment,  and  the  rianio  remains  in  any  part  une}(e<.'uted, 
he  may  of  rourse  exercise  the  (juite  distinet  ]K)wor  of  pardon;  hut  an 
approval  or  disapproval  ontv  jfiven  liy  him,  and  duly  notified  to  the 
arfu^ed, — though  his  action  may  afterwards  tw  discoverod  to  have 
worked  an  injuatice, — is  fwvond  his  power  to  i-evise,  n-vers)'.  or 
modify.     IX.  44,  JTay, /S«^.'  XXXVIII.  li>4. -/»/.'.  757e;  XLII.  31, 

SHI.  So.  whflre  a  le^fal  ^entoncc  adjudged  l>y  a  court  martial  has 
once  been  duly  usetv^itt^.  the  same  is  irreversible  and  cannot  l>e 
ivsi'indcd  or  motlified  by  virtue  of  any  executive  authority  of  revision 
or  pardon  vested  in  the  President.  However  si-vei-e  or  unjuHt  such  a 
ACiilencp  may  have  l>een,  or  whatever  irregularity  (short  of  an  alrso- 
lutely  fatal  defwt)  may  have  characterized  the  proceedings,  tlie  case, 
after  the  »tentence,  as  approved,  has  been  executed,  is  wholly  beyond 
executive  coiitml.'  XXXVI,  274,  S3(>.  Fehrtiary  and  Maivh.  1875; 
XXXVll.  248.  890.  4U0,  Jaimary  and  Man-h,  187G;  XXXIX.  242.  24a, 

9MS.  While,  as  provided  in  Sec.  1228,  Rev.  Sts.,  an  officer  duly 
dUuiissed  from  the  i»ju\y  hy  iiftitim<t  of  court  mtirtiul  vun  l>e  restored 
to  it  only  by  a  new  ap|wintm«nt;  so.  except  b}'  a  new  ap|)ointmeat, 
the  President  cannot  restore  an  officer  M<pantted  from  the  army  iitfta'- 
TIM'-  tiian  l>y  si'nt^'uw.  v'lx.  by  summary  dismii<sal  by  order,  or  by 
tieinjr  "wholly"  retired,  or  by  the  a4'ceptance  of  a  resignation.  Thus 
M>|wniled,  the  otfiper  is  made  a  civilian  as  effectually  as  if  he  had  Iteen 
disinis)«d  by  sentence:  and.  as  to  «  rcadinission  to  the  service,  he  is  in 
priH-im'ly  the  pfmition  of  a  civilian  who  lias  never  lieen  in  the  army  at 
all.  He  can  therefore  Ik-  admitt^-d  to  it  only  in  the  mode  pointed  out 
in  the  Constitution  (Art.  1 1,  mh:  i,  jwr.  2).  A  vfiiitUm  of  tlie  order 
by  which  he  wax  ditUiiisxed  or  wholly  retired,  or  of  the  acceptance  of 
his  resignation,  must  (after  notice)  l»e  quite  futile  and  inelTtvtuul. 
An  ordiT  pur[N>rting  to  viytiv  a  prevloux  order  by  which  an  t)fli<'er 
has  Itet'n  legallv  detached  from  the  military  service  ia  a  simple  nullity. 
XXX\.-im../u/y.Jfi74:  X\X\n,i5l.AfmI.  1876;  XXXIX.  474, 
.V'wA.  IS7S;  XLI.  Oil.  J../y.  1S79. 
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PRESIDnrO  OFFICEE  OP  THE  COURT. 

2043.  No  special  rank  or  qualifications  are  required  for  the  position 
of  president  of  a  military  court.  In  our  practice  the  president  is  not 
appointed  as  such;  he  is  simply  the  senior  in  rank  of  the  members 
present,  and  he  presides  by  virtue  of  his  seniority'  alone.  If  the 
senior  of  the  officers  detailed  in  the  convening  order  Is  not  present 
with  the  court  at  the  original  organization,  the  next  senior  present 
becomes  president;  so,  if  the  officer  who  presided  at  the  beginning  of 
a  trial  is  at  a  subsequent  stage  of  the  proceedings  relieved  or  com- 
pelled to  be  absent  l)v  sickness,  Ac,  the  next  ranking  officer  present 
presides  as  a  matter  of  course;  and  the  senior  officer  present  with  the 
court  at  the  termination  of  the  trial  authenticates  the  proceedings  as 
president.     XXX,  24«,  April,  1870;  Card  5332,  X(^v^mhtT,  1S9S. 

SM)44.  While  a  special  authority — that  of  swearing  the  judge-adro- 
cate — is  devolved  upon  the  president  of  a  military  court  by  statute 
(the  JS5th  Article  of  War*),  such  officer  has,  in  other  respects,  as  in 
performing  the  usual  duties  of  a  presiding  officer,  in  authenticating 
the  pro<*eedings  with  his  signature,  and  in  communicating  with  the 
convening  officer  or  other  commander,  no  original  authority  but  acts 
simply  as  the  representative  and  "organ"  of  the  court.'  XXVIIL 
678,  Jinu,  1S09;  XXX,  246,  April,  1870. 

2046.  The  president  of  a  military  court  has  no  command  as  such.  As 
president  ho  cannot  give  an  iprdtr  to  any  other  member.  As  the  organ 
of  the  <'<)urt  he  gives  of  course  the  direi*tions  necessary  to  the  r^dar 
and  propM-  conduct  of  the  proceedings;  but  a  failure  to  comply  witha 
dire<*tion  given  by  him,  while  it  may  constitute  '* conduct  to  the  prej- 
udice of  good  order  and  military  discipline,"  cannot  properly  be 
charginl  us  a  "*  disolKnlience  of  a  lawful  command  of  a  superior  officer," 
in  violation  of  Article  21.     XXX,  246,  315,  April  and  May,  1870. 

2046.  For  the  president  of  a  court  martial  to  assume  to  adjourn  the 
court  against  the  vote  of  the  majority  of  the  members,  would  bean 
unauthorized  act  and  a  grave  iiTegularity,  properly  subjecting  him  to 
a  <'harcrt^  und«'r  the  i\±\  Article.'     XXX,  248,  April,  1870. 

^Tht*  furtluT  fniu'tion  devtilvtHl  u^xm  him  by  Art.  52  w  not  known  to  have  ever 
lxH*n  excrciHiMl  in  our  nen-itt?:  the  article  itself  is  il  dead  letter,  as  if  also  Art.  5Si» 
puri  mat*- I'm. 

'  SiH'  jvjir.  1(KV>,  Army  Il^^ilations  of  1S89.  The  language  of  this  regulation  is  taken 
from  Xhi"  ohUt  of  Si-crl'tary  Crawfonl  in  his  reWew  of  the  case  of  Bvt.  Lt.  Col.  Back- 
onstot*,  ill  (i.  (>.  14,  War  iVpt.,  1850.  It  is  now  incorporated  in  the  Cimit-Miitid 
Manual  (HH)1),  p.  l>l>. 

In  delilx^nitious  ou  i{uejition8  raised  upon  a  trial,  as  well  as  in  the  finding  and  the 
a<lju<iginj;  of  tho  j-fiitcnct*,  the  prt^iding  member  is  on  a  perfect  equality  with  th« 
other  mi'iiilnTs.  He  has  no  ca^'tiiig  vote,  nor,  if  the  vote  is  even,  does  his' vote  ht^ 
anv  ^rrcator  or  other  weiirlit  or  effwt  than  that  of  any  other  member. 

'Casi'  of  IWkfUj^toH,  (i.  ().  14,  War  Dept.  1850. 
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i  KM7.  /A-W  that  tho  rf^peiiiiig  of  the  court,  after  n  conviction, 
nviftionj*.  was  not  «  violation 
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of  the  It't^isilHtion  whii^b  exi-Iiido»  judt^-iulvot-iitcH  from  closed  ses- 
sions -to  place  prosoctition  and  defence  on  a  more  equal  footing,  by- 
allowing  the  accused  to  l>e  present  when  evidence  of  previous  convic- 
tionh  in  Kuhmittx-d  and  to  wnitinize  and  te»t  the  legality  uf  the  Kiime. 
83.  4'.'.  /AYv«*i,r,  IS93;  Card  3097.  Aj>r!l,  1S»7. 

3018.  A  court  martini  refused  to  lake  into  consideration  evidence  of 
previous  convictions  offered  by  tho  judge -advocate,  on  the  ^rotuidA — 
1st,  that  the  ftt-cusfd  hinl  hcen  pn-viously  punished  for  each  offence; 
2d,  that  be  had  not  introduced  any  testimony  in  support  of  his  char- 
B(.-I>^r,  and,  in  the  nt>sencn  of  such  testimony,  the  rules  of  evideueo 
preclude  attiu-king  the  same.  Jf<-li/  that  such  objertii>nN  were  not  well 
taken.'     L.  (H7.,  -iuyiW,  l^SfJ. 

9040-  A  mi-morundutii  of  the  prv^'viou.'^  conviction  i»  not  .sulScient:  they 
muHt  lit'  shown  either  by  the  records  of  the  trials  or  by  duly  authen- 
limti-d  iitpies  of  the  nvordK  or  of  the  orders  of  pronuilgiition.  LIT, 
5iiS.  Srjitejtttn-r,  1SS7.  It  In  unauthorized  for  the  judge-iwlvocate  to 
introduce,  or  the  court  to  admit,  iw  evidence  of  piTviou-f  convictions 
(or  in  connection  with  proper  evidence  of  tho  same),  the  statement  of 
service.  &c.,  required  by  par.  lOl."),  A.  K.,  to  l>e  furnished  to  (he 
convening  authority  with  tho  charge.'     39.  45!i,  ^faref,.  Jfi90. 

9060.  While  there  is  no  legal  objection  tolhe<-onHidei-ation  by  court*; 
martial  of  evidence  of  piwious  convictions,  not  referred  to  them  by 
the  convening  authority,  yet  to  «e<'ure  a  uniformity  of  practice  in  the 
matter.  rf<viinnmu/iil  that  general  courts  martini  l>e  directed  to  con- 
sider only  such  evidence  of  previous  convictionc  an  ia  refen-ed  to  them 
by  tho  wnvcning  authority.'     Card  }WHS,  Mtiy.  I'i97. 

1001.  I'rovious  convictions  except  of  deuertion  on  a  trial  for  deaer- 
tkiu,  not  atljudgi'd  during  the  current  [Mending  enlistment  of  the  soldier 
Irtjt  incurred  during  a  prior  enlistment,  are  not  admissible.  LVI.  3(15, 
Jti/i/,  JHSSf  81. 22.'),  A  ui/iiMf.  IfiO.^.  Nor  is  evidence  of  a  previous  con- 
viction by  a  rtfit  cinirt  admissible  in  this  prfHiNlure.  26, 880,  Septum- 
hrr.  ISHS. 

9069.  Kvtdenco  of  a  previous  conviction  is  not  ndiiiia!iiblc  where  the 
findiflgn   and    sentence  were   dieapj^rrx^il  by  the   proper   reviewing 

'A  Kalnia  ImiwHinK  htMvier  iieimltiv*  'in  a  [*'*■■'■  canvictol  ■>(  m  (olDnjr,  if  Iwici:^ 
brlon>  mtivirh^d  ol  a  rriinc.  i»  nut  luicnoiitituliotial,  as  jnittlnK  Iwirc  in  jn.pardy. 
""IdhiMldr.  Man..  ISOU.  8.311. 
I^Bm  CinniUr  13.  A.  li.  ()..  ISOO 

ii-uilatiun  M<tuptiN|  and  |mbli(lu-<l  in  t'imilar  U,  A.O.O.,13e;. 
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authority.  LII,  121,-508,  Mairch  and  SiptiNjM-r,  1SS7.  As  to  all 
trials  (c'xropt  those  had  by  a  suiiiniary  court  where  the  post  com- 
mander acts  as  the  court,  and  no  approval  of  the  fc*entence  is  required 
by  law),  the  term  ""previous  conWction "'  mean^  a  conviction  to  which 
effect  has  In^en  given  })y  the  approval  of  the  sentence  by  competent 
authority.'     58,  210,  March.  1S03. 

2053.  The  proper  evidence  of  a  previous  conviction  by  a  summary 
court  is  the  suuimary  court  record  relating  thereto,  or  a  copy  of  the 
same,  certiiied  to  l>e  a  ti-ue  copy  by  the  post  commander  or  adjutant 
64,  36,  Ftfjruanj,  ISOJ^;  65,  170,  June^  189^.  The  certificate  of  the 
company  conunander  to  the  fact  of  such  conviction,  as  shown  by  the 
company  records,  will  not  l>e  a  legal  substitute.  65,  170,  supnh 
When  the  proof  i)roduced  is  the  copy  furnished  the  company  or  other 
commander,  it  should  l)e  returned  to  him,  and  a  copy  attached  to  the 
record  of  the  court  martial  (except  that  of  the  summary  court)  before 
which  the  trial  is  had.*     Card  208,  Septeviher^  189J^ 

2054.  Under  the  Executive  order  of  March  30,  1898,  previous  con- 
victions "whatever  their  number  within  the  prescribed  period,"  are 
admissible  to  aid  the  court  in  determining  upon  the  proper  measure  of 
punishment,*^  whether  the  limit  of  punishment  is  within  or  greater  than 
the  punishing  jwwer  of  an  inferior  court;  but  if  greater,  the  pre- 
scrilx^d  limit  can  onlv  l>e  increased  on  account  of  such  c*onvictions  u 
are  sjKviticHl  in  sulxlivision  4,  Article  III,  of  the  order  (Manual,  1901, 
p.  55.)  The  limits  of  punishment  are,  however,  operative  only ''in 
time  of  ixnice."  (Act  of  Si^pteml^er  27,  liH)0,  Manual,  1901,  p.  48.) 
In  time  of  war,  therefore,  courts  martial  ai*e  remitted  to  the  discretioo 
conferred  upon  them  by  the  Articles  of  War.  Card  5781,  F^rvaifi 
1809. 

PRI80HE£  OP  WAE. 

1 — Prisoners  takkx  from  the  Enemy. 

2055.  An  engin(»er  captured  while  doing  duty  on  a  steamer  of  the 
enemy,  hthl  properly  detained  as  a  prisoner  of  war,  civil  employees 
of  the  enemy  serving  with  its  army  in  the  field  being  i-egarded  as  on 
the  same  footing  in  this  respect  with  the  soldiers  of  such  army.  VL 
542,  August^  ISOO. 

»Si^»  Cirr.  10,  A.  (i.  O.  1H<I8. 

^The  copies  fiiriiislK*<l  the  company  or  other  commander  are  identical  withthoK 
f iiniislie< I  f <  )r  use  as  evi<  Iciicc  of  previous  convictioni?.  ( See  Court- Mar.  Manual  (1901) 
p.  4.").)  To  dif^tiiigiiinh  tlie  fonner  from  the  latter  and  to  thus  inmire  their  retnni 
tlie  fact  that  they  Ik'Ioii^  to  reconls  of  a  company  or  other  organization  shocdd,  b; 
lile  mark  or  otherwise,  Ik»  dir*closed. 

^Tliis  provision  is  reiR'att^l  in  the  new  Executive  order  of  March  12,  1901,  pn 
s<Ti!)injr  limits  of  i>imishment,  published  in  G.  O.  42,  A.  G.  O.,  1901.  (See  Cooi 
Mar.  Manual  (11*01),  p.  55,  par.  4.) 
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LM66.  Where  (Trtuin  piTsons.  upprehL-ndctl.  while  engaged  iippar- 
partiiianti  in  a  raid  from  Kentucky  into  Indiana,  wrre  held  to 
trial  Iij-  M  eivil  court  of  the  latter  Stnti;  for  roblKry.  and  llii-  Confed- 
erate agent  for  the  cxc-biinge  of  prisonerK  of  war  made  tliereuimn 
otfieial  application  that  thev  should  he  treuti-d  nnd  cxehiinged  as  Mueh 
prioonem.  on  the  ground  tiiat  they  wi-re  C>)nfedenH<-'  soldiers  tietin); 
under  the  orders  of  their  military  miperiurs — atirtiuii,  in  view  of  the  seri- 
ous, douht  as  to  their  real  stutUH,  that  ihey  Ih.-  laft  t«  huvo  their  offence 
jML-vMil  upon  liy  the  court  which  bad  ariKumed  juriNdiction  of  their  ca^e, 
and  liy  which  the  defence  that  their  opt^'nttioiio  wcrt^  legitimate  acU^  of 

_inr  could  tw  properly   investigated.'     II.  &iU,  Jvnt^,   ISG^J;  V,  344, 

Hfefv  m/y(T.  1I<0J. 

Hp9067.  Where  a  prisoner  uf  war,  held  with  other  priAonem  at  a  prison 

^*aunp  wiUiin  u  Htute  in  which  the  civil  courts  were  in  operation,  killed 
one  of  his  fellow  prinoners,  adiu»ed  that  the  (iovcrnment  luiglit  in  it* 
diM'relion  turn  him  over  for  trial  to  the  State  authorid&H,  or  exchange 
bim  under  the  cartel  and  leave  him  to  he  tried  by  the  Confedcmte 
«uth<u-ilie».      XIII.  41>S.  Mur,:h.  IHGr,. 

806B.  The  violation  of  Ins  purulo  by  a  paroled  prisoner  of  war  w  an 
offeiii-e  agaiiiHt  tliR  common  law  of  war  and  punbbahle  with  death.' 
VI,  •fiKJanmry.  IHH^ 

S069.  WUei-e  certain  soldiers  of  the  enemy's  army,  having  l>ocn 
taken  pri»onerw  in  Virginia  upon  Lee's  surrender,  were  released  on 
I«rt>le,  on  condition  <>f  their  returning  to  their  homes,  hel'i  that  this 
pnnile  did  nut  authorize  them,  in  the  alMcni-e  of  !<[x>ciu1  authority  from 
the  \2.  .S,  Ooverament,  to  come  within  our  lines  and  into  ihe  State  of 
Mar>'Und.  although  tliat  Static'  hati  )>eeti  their  place  of  re-sidencv  before 
the  war;  and  that,  in  actually  coming  int«  Maryland,  they  were 
cbarp'tthle  with  a  violntion  of  their  )mrole.'  And  hrlii,  further,  that 
aciliiwnof  Maryland,  in  lmrlK>ring  and  n.-lieving  thcni  after  coming 
into  that  State,  was  chargeable  with  an  offence  under  Art,  4.'),  XII, 
,  May.  Umjo. 
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//f^il,  in  the  abHeiice  of  any  stipulation  to  the  contrary  in  the 
riel  of  exrhangi'.'  that  a  prisoner  of  war  of  our  army,  released  on 
*le  bv  the  enemy,  might  legally  Ih>  jnit  on  duty  an  one  of  the  |»o«t 

Pe«  11  <lpliui.  At.  Urn.  240. 

Fen>K.0.1(U,WBi'tVpt.,lW.-t.par.  1^  ll.irhcr's  Innmctinn*). 

pia  II  0|iin*.  9IT,  Ally.  GvD.  SpMil  Mysol  ihn<e  paroltvi  jiriitsnent  that  ihfy  "ran- 

u(  nfti<MilT.  in  till-  tt-mton-  U-lligcivnl  Ut  ilw  (hivi-mnifiii  <-(  ilii-  I'uiiwI 

eI0Ot>iiw.  At.(iMi.»n7. 
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guai*d  at  a  post  not  in  the  field  or  threatened  by  the  enemy.*    XXI, 
592,  Angmf,  1866. 

2061.  A  prisoner  of  war,  on  being  paroled,  is  not  uecessarUy  bound 
to  return  to  the  regiment  or  other  command  to  which  he  was  attached 
upon  capture,  or  subject,  if  he  does  not  i"eturn,  to  be  treated  as  a 
deserter.  In  the  absence  of  any  special  order  given  him  by  competent 
authority,  he  is  required  only  to  abide  by  the  existing  orders  in  regard 
to  paroled  prisoners  in  general.     XXXIX,  339  December^  1877, 

2062.  Where  an  officer  of  our  army,  while  on  trial  or  awaiting  sen- 
tence, is  taken  prisoner  by  the  enemy,  and  a  sentence  of  dismissal 
adjudged  by  the  court  and  duly  approved  is  not  officially  communi- 
cated to  him  till,  upon  l>eing  exchanged,  he  has  returned  to  his  regi- 
ment, he  is  entitled  to  1x3  treated  and  paid  as  having  been  in  the  U.  S. 
sen'ice  up  to  the  date  of  such  notification.  And  so  of  an  officer  dis- 
missed by  order,  or  a  soldier  dishonorably  discharged  by  sentence 
under  similar  circumstances.'  XII,  230,  January^  1865;  XIII.  589. 
AprU,  I860;  Card  2039,  Fel^ruary,  1896. 

2063.  Officers  and  soldiers  of  our  army  taken  prisoner  by  the  enemy 
and  released  on  parole,  are  (in  the  absence  of  any  statutorv'  provision 
to  the  contrary)  to  be  regarded,  while  occupying  this  status^  precisely 
as  officers  and  soldiers  on  ordinarj*^  active  duty;  so  far  as  concerns 
their  right  to  jniy.^    I,  385,  Oct<iber,  1862. 

2064.  A  paroled  prisoner  is  simply  a  soldier  who  has  been  placed 
under  a  disability  to  engage  in  active  operations  against  the  enemy- 
He  remains  a  iwit  of  the  army  and  as  much  subject  to  military  control 
as  he  was  l)efore  his  capture.  If  he  absents  himself  without  authority 
from  the  iK)st  or  station  to  which  as  a  paroled  prisoner  he  has  beeo 
assigned  by  the  military  authorities,  he  is  absent  without  leave  or  in 
desertion  according  to  the  intent  with  which  he  absented  himself. 
Card  174t),  Srpftmher,  I8O0, 

2065.  While  it  Ls  laid  down  by  the  authorities*  that  a  prisoner  of 
war  is,  stri<'tly,  justified  in  enlisting  in  the  service  of  the  enemy  only 
by  a  wt'll  founded  apprehension  of  immediate  death,  yet  where  soldiers 
of  the  Fedenil  army,  while  subjected,  when  prisoners  in  the  hands  of 
the  enemy,  to  extreme  privation  and  suffering  by  which  their  lives 

»S<H'  (i.  ().  (A.  cV:  1.  (i.  ().)  of  Feb.  14,  1814;  do.  100,  War  Dept.  1863,  par.  1» 
( Liel)er'8  1  ii.^triict  u  >ns ) . 

"Note  the  provision  of  the  act  of  1814,  now  incorporated  in  See.  1288,  Rev.Sto^ 
entitlinj;  ciTtain  ottirtTs  and  pol<lien<  to  be  uaid  as  such  during  their  captivity  trhai 
luadi'  prisoiuTs  <  ^i  war  by  tlie  eneiiiv.  Ana  see  Jones  r.  United  States,  4  Ct,  Clfi.  ')SR\ 
PhelpH  /'.  Tnited  Statt^t*,  /'/.  209— abjudicate* i  cases  of  officers  disuiinsed  while  prist* 
ers  of  war  and  ilainiinj;  pay  nn«ler  the  statute. 

''As  to  thi»  Htatu.s  of  prisoners  of  war,  whose  (volunteer)  regiments  were  mosterei 
out  in  tlifir  absence,  see  (i.  <).  lOS  of  lS<i3. 

*Respu})lica  v.  McC'artv,  2  I)alla:»,8(J:  Unitetl  States  r.  Vigol,  id.  IVki.  And  con 
pare  United  States  r.  Cfriuer,  4  Phila<l.  ;W6,  401. 
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were  imperilled,  were  induced,  solely  in  order  to  find  nieann  of  escape 
from  such  desperate  situation,  to  enlist  in  the  enemy's  army,  adrinetl 
that  such  soldiers,  on  subsequently  surrendering^  to  or  iKMng  captui*ed 
by  our  forces,  should  not  as  a  general  rule  l)e  treated  as  deserters  but 
should  be  returned  to  duty  with  their  regiments  without  punishment. 
XIV,  135,  February ,  1S65;  XVI,  40,  271,  Ajyr!l  and  Jum,,  1S65.  But 
where  it  appeared  that  certain  soldiers  of  our  army  who  when  prison- 
ers of  war  had  enlisted  in  the  enemy's  ser\'i(e,  had  not  attempted  to 
escape  when  they  might  have  done  so,  but  had  voluntarily  i*emained 
and  fought  in  the  ranks  of  the  enemv's  armv  till  forciblv  captured  bv 
our  forces,  advised  XhBt  their  representations  to  the  effect  that  thej'  had 
joined  the  enemy  to  escape  cruel  treatment  as  prisoners  of  war,  should 
not  be  allowed  to  weigh  in  their  favor,  but  that  they  should  lie  })rought 
to  trial  for  the  crime  of  desertion  to  the  enemy.  XVI,  13(>,  May^ 
1866, 

PE0FE880R   OF   THE   MILITARY  ACADEMY. 

2086.  Sec.  1330,  Rev.  Sts.,  provides  that  "'each  of  the  professors  of 
the  Military'  Academy  whose  service  at  the  academy  excewls  ten 
years  shall  have  the  pay  and  allowances  of  colonel.'"  Stn*.  4  of  the 
Army  Appropriation  Act  of  .lune  23,  LS7*J,  amends  this  section  by 
inserting,  after  the  word  "service,''  the  words  '"as  professor." 
Udd  that  professors  who,  at  the  passage  of  the  last  statute,  were 
being  paid  as  c*olonels  l^ecause  of  having  served  at  the  a(*ademy  ten 
years,  but  who  had  not  yet  s(»rved  there  aaprofrMHora  for  that  period, 
could  not  legally  continue  to  be  so  paid,  but  were  entitled  to  be  paid 
tt  lieutenant  colonels  only  until  they  had  completed  the  term  of  spe- 
cial service  contemplated  })v  the  act  of  187J>.      XLII,  37.5,  August^ 

im. 

2.  The  professors  of  the  Military  A<adeiiiy  dt)  not  bc»long  to  the 
staff  of  the  army  within  the  meaning  of  Sec.  l^u.^.  Rev.  Sts.,  since 
they  have  no  military  mnk  or  grade.     66,  151.  <Hnht'i\  lSfh2, 
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2067.  Par.  19,  Army  Regulations  (18H3),  prescribinl  that  promotions 

in  established  regiments  and  corps  to  the  gnide  of  colonel  should  be 

iDsde  according  to  seniority.  exc(»pt  in  aise  of  disability.      Thus  ii 

senior  first  lieutenant,  upon  a  vacan<*v  occurring  in  the  grade  of  cap- 

tain  in  his  regiment,  is  entitled  (if  not  disabled  or  incompetent)  to  be 

promoted  thereto.     But  where,  in  case  of  such  a  vacancy,  a  civilian  (a 

du^missed  officer)  was  nominated  (illegjilly,  /.  <.,  without  authority  of 
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Congress)  to  the  captaincy  in  the  steatl  of  the  senior  first  lieutenant, 
hut  was  thcreuiK)n  confirmed  hy  the  Senate  and  commissioned,  IM 
that  the  lieutenant  was  without  remedy  except  such  as  he  might  obtain 
hy  appH<^ition  to  Congress.     XXIX,  47,  Juue^  1S69. 

2068.  Par.  20  of  the  Army  Regulations  (1S63)  preseri»>ed  that  pro 
motions  to  the  gpade  of  captain  should  l>e  made  regimentally.  Section 
1204,  Kcv.  Sts.,  provides  that  "'promotions  in  the  line  shall  l)e  made 
through  the  whole  army,  in  its  several  lines  of  artillery,  cavalry,  and 
infantry,  n»s{XH'tively.''  IftUl  that  this  statute  simply  means  that 
promotions  shall  he  made  within  the  branches  of  the  service  of  the 
respectivt*  officers,  /.  «.,  that  infantry  officers — for  example — shall  be 
promoted  in  the  infantry  arm,  and  not  out  of  that  arm  and  into 
another  arm;  and  that  it  does  not  modi fv  the  rule  laid  down  in  the 
regulation  but  is  declaratory  of  the  same.  Sec.  1204  is  indeed  not 
new  law,  but  originates  in  a  similar  pi'ovision  of  s.  5,  c.  1<^,  act 
of  June  2r>,  1812,  viz.:  •*  From  and  after  the  passage  of  this  act,  the 
promotions  shall  l)e  made  through  the  lines  of  artillerists,  light  artil- 
lery, dnigoons,  riflemen  and  infantry,  i*espectively,  (wafi^tlifu/ to  c^(^ 
/!m/u(I  vKlr/^  The  established  rule  was  that  contained  in  a  regulation 
of  May,  1801,  which  prescribed,  among  other  things<»  that— '"Pro- 
motions to  the  rank  of  mi)tain  shall  be  made  regimentally*' — precisely 
the  language  retained  in  the  existing  regulation.*  Of  this  i*egulation, 
therefore,  Sec.  1204  is  declai-atory  in  the  same  manner  as  the  act  of 
1S12  was  declaratory  of  the  original  i*egulation  of  1801.  XXXVII, 
425,  JA^/y//,  1S7(j.     (See  §  2072,  jHMt) 

2069.  The  act  of  June  18,  1878,  sec.  13,  in  prohibiting  for  a  time 
promotions  and  appointments  in  the  army,  added  the  proviso,  *'that 
this  limitation  shall  not  apply  to  the  line  of  the  anny  below  the  rank 
of  captain.''  Iftld  that  the  effect  of  this  pi-ovision  was  to  except  sub- 
alterns from  the  genenil  rule  established  by  the  statute,  and  that  the 
promotion  of  a  first  lieutenant  to  a  captaincy  during  the  pendency  of 
the  i)rohibition  wtts  therefore  legal.     XLI,  4(K),  Srptt^mbtr.  IS7S. 

2070.  An  officer  who  is  senior  in  his  grade  in  his  regiment  is  ineli- 
gible, while  under  a  legal  sentence  of  suspension  from  I'ank,  topronw- 
tion  to  a  viicariev  occurring  in  a  higher  grade  pending  the  term  of  his 
sus{)ension.  Ui^)n  such  vacancy,  the  next  senior  officer  bei-omes  entitled 
to  the  promotion  in  his  stead.     XXXIII,  69,  June^  1S72, 

2071.  There  is  no  vested  right  in  promotion  as  such  on  the  partoi 
officers  of  the  arniv.  All  that  can  Ik?  said  is  that  officers  have  certidn 
rights  of  promotion  under  whatever  may  l>e  the  law^  from  time  to  time. 
Thest*  rights  vary  with  the  law.     Congress  ma\'  change  the  date  of  an 

'Sh-  14  Opins.  At.  Gen.  164. 
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officer's  commission  so  as  to  give  hiui  a  right  of  promotion  over  other 
officers  who  ranked  him  before,  and  so  iK)stix)ne  their  right  to  his. 
Thus,  where  an  act  of  Congress  authorized  the  President  to  issue  a 
new  commission  to  a  lieutenant,  the  effect  of  which  would  be  to  give 
him  a  precedence  over  twenty  four  other  officers,  /uld  that  such  legis- 
lation was  within  the  power  of  Congress,  which  was  the  sole  judge  as 
to  its  expediency.  And  /uld  that  the  giving  of  authority  in  such  case, 
being  one  in  which  individual  rights  were  concerned,  was  to  be  con- 
strued as  a  requirement  upon  the  President/     68,  309,  Jfarc/i,  1893, 

2072.  The  act  of  October  1,  1890,  c.  1241,  substitutes  ''lineal"  for 
''regimental"  promotion,  except  only  as  to  officers  who  were  first 
lieutenants  at  the  date  of  the  act.  A  second  lieutenant  becoming  a 
first  lieutenant  after  that  date  is  entitled  only  to  lineal  promotion.  He 
most  give  way  to  all  those  who  are  senior  to  him  in  the  grade  of  first 
lieutenant  in  his  arm  of  the  service.  When  promoted,  he  is  simply 
promoted  to  captain — of  infantry,  &c.,  not  to  captain  of  any  particular 
regiment;  and  is  then  assigned  to  a  regiment  in  the  discretion  of  the 
Secretary  of  War.  There  is  no  question  of  tranjfftr  involved;  an 
officer  need  not  be  transferred  from  one  regiment  to  another,  for  pro- 
motion into  the  latter.     61,  387,  Stpttmher^  1893. 

8078.  By  express  provision  of  the  act  of  July  30,  1892,  c.  328,  only 
such  enlisted  men  of  the  army  as  are  '* citizens  of  the  United  States" 
may  "compete  for  promotion"  to  the  gnide  of  second  lieutenant.  So 
liM  that  a  soldier  who  was  not  a  citizen  was  not  eligible  for  examina- 
tion for  promotion  under  the  act,  and  could  not  become  so  eligible 
ontil  he  had  been  naturalized  according  to  the  existing  law.  57,  155, 
December,  1892. 

2074.  The  act  of  Congress  approved  July  30,  1892,  relating  to  the 
promotion  of  enlisted  men  to  the  gmde  of  second  lieutenant  pre- 
scribes, among  other  things,  that  Ijcfore  they  can  compete  for  promo- 
tion they  "must  have  served  honorably  not  less  than  two  years  in 
the  army."  Ildd  that,  in  computing  this  period  of  ser^ice,  an  absence 
on  furlough  could  not  under  the  terms  of  the  statute  legally  be 
excluded;  and  that  therefore  the  Anny  Regulation  (par.  30  of  1895)  in 
80  far  as  it  provides  for  such  deduction  should  be  viewed  as  in  conflict 
with  the  statute  and  inoperative.*  Cards  1572,  July,  1895;  1939, 
December,  1896, 

8076.  It  is  provided  in  Sec.  1257,  Rev.  Sts.,  that  '*  when  any  oflicer 
in  the  line  of  promotion  is  retired  from  active  service,  the  next  oflicer 
in  rank  shall  be  promoted  to  his  place,  according  to  the  established 


^  Supervisors  t*.  U.  S.,  4  Walla<H»,  435. 

'See  this  view  adopU^l  in  «k'ci.»?i()n  circular  2,  A.  <t.  C).,  1896. 
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rules  of  the  sendee."  One  of  thej^e  rules  is  that  contained  in  par.  21, 
A.  R.  (1880),  to  the  effect  that  '"promotions  ♦  ♦  ♦  ^m  be  made 
according  to  seniority,  except  in  case  of  disability.''  An  officer  had 
himself  applied  to  be  retired  on  account  of  a  certain  disability,  and 
had  been  ordered  before  a  retiring  board  which  had  found  him  inca- 
pacitated. But  before  the  President  acted  upon  the  report  of  the 
board  a  vacancy  occurred  in  the  grade  next  higher  to  that  of  the  officer, 
to  which,  if  qualified,  he  would  have  ]>een  entitled  to  be  promoted  by 
8eniorit3\  Held  that,  as  the  fact  of  disability  clearly  appeared  in  the 
case,  though  no  final  ac*tion  had  been  taken  in  regard  to  the  retirement, 
the  officer  could  not  legally  l>e  promoted.     43,  83,  Septeinher^  1S90. 

2076.  Held  that  a  vacancy  in  the  office  of  *'  chief  medical  pur- 
vevor*'*  should  be  filled,  not  bv  transfer  from  another  office  in  the 
medical  corjxs  of  equal  rank,  but  by  the  promotion  of  the  senior 
lieutenant  colonel  of  the  corps.     42,  331,  Augmt^  1S90. 

2077.  A  vacancy  in  the  grade  of  quartermaster  with  rank  of  major 
having  occurred  in  the  Quai*termaster  Department,  a  military  store- 
keeper in  that  department,  who  was  the  senior  captain  in  the  same, 
applied  for  the  promotion.  IleM  that  the  office  of  militar}"  storekeeper 
was  no  part  of  the  jiemianent  organization  of  that  department,  as  con- 
stituted by  the  act  of  March  2,  1875,  and  was  not  one  of  the  series  of 
offices  of  the  deimrtment  to  which  the  right  of  promotion  under  the 
law  and  regulations  attached  upon  a  vacancy,  and  that  the  claim  most 
therefore  l)e  disallowed.  Rank  or  grade  is  but  an  incident  to  office. 
Promotion  is  from  office  to  office  and  as  a  consequence  from  grade  to 
grade,  and  the  law  does  not  permit,  in  promotion,  a  separation  of  the 
office  from  the  grade  or  rank.      LVI,  683,  Oct<jber^  1888. 

PROSECUTOR. 

2078.  Other  than  the  judge-advocate,  who  bj'  the  90th  Article  of 
War  is  "*  reiiuired  to  prosecute  in  the  name  of  the  Unite<l  States,"  our 
military  law  and  practice  recognize  no  official  prosecutor.  The  party 
who  is  ill  fact  the  accuser  or  the  prosecuting  witness,  is,  in  important 
cases,  not  unf  retiuently  permitted  by  the  court  to  remain  in  the  court 
room  and  advise  with  the  judge-advocate  during  the  trial,  if  the  Wl«r 
requests  it;  and  in  some  cases  he  has  been  allowed  to  be  accompauied 
by  his  own  counsel.  If  such  a  party  is  to  testify,  he  should  ordinarily 
be  the  first  wintcss  examined:  this  course,  however,  is  not  invariable. 
II,  1,  June,  1863:  XXIX,  34,  June,  1869. 

^  This  otiice  Iia^  l)een  <l()ne  awav  with  by  the  operation  of  the  act  of  July  27, 1883 
c.  270. 
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PBOTEST. 

S079.  Wh«ru  the  majopity  <>{  the  inemltt'i-s  of  u  court  iniirttul  have 
ronj<'  I*>  a  decision  upon  any  question  nuH«?d  in  the  t-ourse  of  the  pro- 
c*H"<lmpH.  op  upon  the  finding  or  ri«nt«iife,  no  indiiidunt  of  the  minority, 
wlii'ther  the  president  or  other  member,  is  entitled  to  have  »  pn-te^t 
iiwdc  by  him-'<elf  li^inst  sui-h  decision  ent^-red  upon  the  roixird.  The 
conrluaiotia  of  the  court  {(.'xeept  in  asus  of  deuth  (*enlenfe.s.  where  a 
ronfwrrciK-e  of  two-thirds  ia  rw)uired)  are  to  iw  determined  iiivtvriably 
by  the  vote  of  the  mRJf)nty  of  it!*  meml>er».  and  it  is  mucli  Ic^s  iinjwr- 
tnnt  that  individual  members  )«bou1d  have  an  opixirtunity  of  publish- 
ing tiiPir  personal  eonv-ictions.  than  that  the  lu'tion  of  the  crturt  should 
appear  upon  the  formal  record  a«  that  of  the  aggregnte  lM>dy,  and 
fihuuJd  earry  weight  and  have  effect  lis  such.'  XI.  2"ft.  P-'rmhirr, 
ISGi;  XXV.  .Ma.  Mai/,  1SG8.  Nor  can  a  protest  (against  the  finding 
or  othcrwisi')  by  a  minority  of  the  meraben*,  lie  8ppen<ii>d  to  the  rec- 

r.  on  a  separate  j»aper.     XXXVI,  2t)4:   F'-ftmari/,  lS7o, 
PUBLIC  KOVXY. 

8080.  //f/rf  that  the  amounts  rweived  from  private  parties  us  "oon- 
penhation  "  for  the  use  of  the  Des  Moines  Dry  tWk.  under  the  act  of 
Augiwt  i,  lt*8i.  e.  ST.'i,  were  public  money,  and,  in  the  abseme  of  any 
authority  for  the  purpose  in  lhi»  act  or  otiier  xUiluli^,  could  not 
lejjally  he  expended  without  an  appropriation  by  Oongi-esn.  By  Sees. 
3617  and  8tt21,  Rev.  St«..  it  i-  miide  the  duty  of  every  pt-rson.  official 
or  otherwise,  to  pay  into  the  Treasury,  "at  an  early  a  date  as  praeti- 
c»ble."  any  public  monp\'  coming  iiilo  his  possesi^ion.  The  deposit  and 
keeping  of  public  money,  by  disbursing  officers,  in  places  where  there 
i»  no  public  dejm^itnry,  \a  regulal('<l  by  the  S(*crctiir>-  of  the  Tretisury, 
under  SiK-.  mm.  Rev.  St«.     39,  3'.i5.  j/iirc/*.  JS90. 

S081.  Where  an  officer  in  <'hHPge  of  certain  river  and  harlwr 
itDprovementH  esiu-tiHl  and  received,  from  curtain  contractoi^  for  the 
work,  Hundry  small  oumtt  of  money  claimed  u.-<  due  from  them  rn 
amerrcinvntrt  for  dauiage  or  1o.sm  cuuscd  by  them  to  the  United  .'^tuteM, 
hriel  that  such  sums  were  ]>ublic  money  of  the  t'nited  States,  and  that 
a  failure  to  lU'count  for  the  tt&mv  na  such  rendered  the  oflicrr  tiuble  to 
a  rbarge  of  eml>ezzlement.     62.  138,  Ffftnmry,  IfiiK. 

SOtt.  /W'/  tiiftt  money  r^t-eixed  as  rent  or  compensation  fur  the  uao 

of  portions  of  the  water  front  of  the  Fort  (iinby  rew>r\-ation.  Wash- 

ington,  (or  &4)-tr»pi*,  was  public  money  and  wan  to  be  ai-eouuted  for 

■aeeHunmoM,  t  4W;  Hougb  (PrtMwdent*),  703,  nob*  4. 
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aji  >Ui-h,  and  that  it  ccuiW  not  legally  Ix*  turned  into  the  *^nie^s  fund'' 
for  the  puR-hax'  of  vepetahles  for  the  post.     40.  72,  Jfftrc/t^  IS9(k 

i06S.  (.\)njrre>s  is  vested  by  the  Constitution  with  the  exclusive 
jwwer  of  di>po>ition  of  the  personal  as  well  as  the  real  property  of  the 
Unittnl  Siate>:*  and  by  Sec.  HtHS,  Rev.  Sts.,  Congress  ha^  provided 
generally  that  the  pixK'eed>  of  sales  of  personal  property  of  the  United 
Slates  shall  l^e  jiaid  into  the  Treasury  as  ''miscellaneous  receipt^}." 
//?/*/  then*fon»  that  the  various  funds  received  at  military  posts,  on 
military  n^si*r>-ations  or  otherwise,  as  compensation  for  public  prop- 
erly ixvupied,  >old,  or  allowed  to  be  used  or  appropriated,  or  for  labor 
furni>htHl,  or  privileg*^s  or  facilities  conceded,  &c.  (such  as  moneys 
rtHvivi\l  fi>r  HMits  of  tisheries,  for  fallen  timber,  for  surplas  lumber, 
manurw  *Jcc.,  ft^r  metallic  i-art ridge  shells  collected  at  target  ranges,  for 
gm/in>r  privilejri*>.  brickyard  privileges,  quarrying  privileges,  the 
privilep*  of  cutting  i*"e.  repairs  done  to  wagons,  shoeing  of  teams, 
li»lU  t\>r  tt^uns  and  wagons  passing  ai*ross  reservations,  &c.,  &c.),  were 
public  nuMicy  of  the  United  States,  to  be  accounted  for  to  the  Treaj*- 
urv,  auil  i*\niKl  ni»t  l*e  legally  retained  as  a  so-called  *\slush  fund.'' or 
di^burMHl  for  the  ux*  or  lH»netit  of  the  post  or  command.  Otherwise, as 
to  the  pnvtHHU  of  the  sale  of  the  savings  from  rations,  or  of  the  saleof 
a||,\  i»thcr  w^u^iany  or  regimental,  &c.,  property.  And  money  paid 
l\»  a  Imud  for  playing  to  citizens,  being  for  a  qtia^!  personal  service* 
max  g\»  ti»  the  liaiul  fund.  But,  while  de  mhitmh  non  curat  fer,  the 
pr\HtH\lH  ot  all  y  V/.- y»r»yvr^y  of  any  material  value,  including  all 
nuMicvx  c\a(C«Hi  or  rtnvived  from  civilians,  are  to  be  turned  into  the 
r!VH>»i  \ ;  Hiul  otherwise  to  dispose  of  them  is  embezzlement.  48, 
:i\»>,  *  *. '  v.   .  »'.•  52.  i:^s,  /fVf/flrry,  1892. 

tOM.  The  act  of  .fuly  i*S,  1S02,  c.  310,  authorizes  the  Secretarvof 
N\  HI,  in  hi>  vli^civiion.  to  "lease  for  a  period  not  exc*eeding live  years. 
\\\\\\  ivMHuMc  at  any  time,  such  property  of  the  United  States  under 
hi**  c^»nti>»l  :i>  uia>  not  for  the  time  be  required  for  public  use,''5Uob 
Knim*'*  to  U*  *•  ivjH»rltHl  annually  to  Congress;''  but  does  not  prescri^*'* 
a^  lv»  tlu*  dix|vv>ition  kA  the  moneys  received  as  rents.  Sec.  3621,  Rev- 
M^*. ,  pu»\  ivioH  tor  the  ilis|Hv*ition  of  public  moneys  coming  intothf 
|Hi^M»H>iUM»  ot  an\  ivrMMi.  and  par.  698,  A.  R.  (1880),  dinvts  that  **the 
lace  \»l  the  ^omiiraio  or  nHvipt''  shall  **8how  to  what  appropriation" 
Iho  iuuvU  Uloii^r.  Aifr,\^ttl  that  it  would  be  sufficient  for  any  post 
^lUUilciniiiNicv  or  i^ihcr  di>bursing  officer  into  whoso  hands  such  rent^ 
iiti\'uUI  \s»»iu\  u»  nolo  ilic  character  of  the  payment  upon  his  certificate, 
K'^ix  »i»v;  »l  ^*  '^»*'  ^^  ^**'  iK'j^artment  to  report  the  same  in  the  aggregate 
l^«  \\(u^u -xM  ill  the  cuil  of  earh  year.     69,  3i5J>,  JA/y,  1893. 

\     V        NhN»Il,  1  l»aiius  «M6  (Ft^L  Cap.,  15,879). 


PrBLir    FIUtPEBTY. 


PUBLIC  FRIHTIHO. 


lOU.  vl'/fUK^  that,  under  the  peohihitory  provisions  of  the  act  of 
July  7,  18S4,  f.  33Si.  it  work  entitled  the  "Manual  of  Calisth^^nies" 
i-annot  legally  be  authorized  or  oausod.  by  the  Secn»tary  of  War.  to 
Ik-  prinlwl  by  the  Public  Pniiter.  nnletw  the  sanifl  be.  in  the  words  of 
the  act.  "aeceKsary  to  administer  the  puhliv  business,"  TLo  tenii 
'"  i)OW!*!«ry  "  has  been  eonstrued.  in  similar  connections,  as  meanings 
uot  abfiolute'lr  necesuart'.  but  reascnnbly  noeessurv  or  clearly  condu- 
cive, to  the  object  expressed.  (See  the  Ijejrnl  Tender  CaseH.  li  Wal- 
liM-e.  457.  53».)  The  Secretary  of  War  should  I>o  assured  that  the 
pro|xtsed  publication  would  clearly  and  materialli"  conduce  to  the  due 
odniiniMtnition  of  ihe  putilic  business.  l>efort>  causing  the  printing  lo 
Iw  done  l.y  the  Public  Printer.  M.  4+1'.  Ihcmlwr.  IS'JI.  Similarly 
advifril  in  regaid  to  h  tntnslution.  by  im  artillery  officer,  from  the 
Ruiwian,  of  lectures  on  the  subject  of  the  "  Resistance  of  (tuus  and 
Interior  Hallislics";  a  precedent  being  cited  of  a  work  by  a  Mui-geon 
of  the  army,  entitled  "  Notes  iin  Military  Hygiene",  hehi  by  the  Sec- 
retary of  War  (April,  I8!t0)  to  tie  valualtle  though  not  nnvtamrr/  in 
tlw  eeiiM-  of  the  statute.     »0,  444,  Iftvrmhtr.  ISHl. 

SOM.  /AW  (hat  the  Secretari"  of  War  "is  authorized  by  law"'  (see 
public  printing  and  )>inding  lu-t.  of  January  1^.  ISStfi)  to  have  the 
ConuniMsary':"  Hand  li<x)k.  or  any  other  similar  work  nee<led  in  the 
bu!«inc>w  of  th»  War  Dciwrluicnt.  printed  at  the  Government  Print- 
ing OUice  and  paid  for  from  the  War  Department's  allotment  of 
ifae  ft|t]iroprifttion    for  •'public  printing  and  binding".     (_^rd  1(170. 

f*ifl»M.  JJiOo. 
PUBLIC  PROPERTY, 
1087.  Thct'onatitution^Art.  IV.  Si'c.  y.  jiar,  2 — providen  that  "the 
Congi'*''^  itbatl  have  power  t«>  dispose  of,  and  nmke  all  needful  rules 
and  n'guUtions  respecting,  (he  lerritorj'  or  other  pii(|H'rty  Iwlonging 
to  the  rnit4Mi  States."  The  scojie  of  this  provision  is  mont  compre- 
hensive; the  authority  <-onfern>tl  thereby  u[H(h  the  leginhitive  branch 
of  the  (ioverument  l»eingheldloBXt«nd  from  the  formation  of  a  Terri- 
torial government  lo  (he  matter  of  the  sale  of  a  Hiiinll  amount  of  [wr- 
MiitaUy.  That  neither  land  nor  any  interest  in  land  of  the  United 
S|atn«  ctut  l>e  sold  or  otherwise  disposed  of  by  the  head  of  an  exe<'iitive 
^^le[iarttneiit  or  otlier  executive  official  or  by  a  military  officer,  without 
HhB  aotbority  of  CVingress.  is  settled  law.'     VH.  4lH.  .Vitrrh,  JSti.i.- 


piThi*  ftimlMiieiiul  nil#  u(  i 
'I  (Jpin«..4A),w  follow.:  "I 
cmovrT  liijuiy  ppmin  anv  iaU 
tmrwuuMV  <>(  an  act  of  Congr 
Aim!  •«■  I'uilcl  t<tal»  i.  Kit 
JlrJilliidrr.  I :  rnitnl  i«Utra  r 


ir  publlr  law  le  expriMieil  by  Atiiinirv  <ii^iioral  Hiiar 
miii'livrly  iif  oiiiiiioiitlial  thcSprjvUrvnf  Wwouiuol 
■vt  in  Inivl  tKlonginB  to  th<'  tinitnl  Stain*,  nxreiit  In 
■f  i>'(i>rw*>lv  iir  linnlWly  authorliinic  Uliii  tijiloMO." 
II.  1  Wiw.  IHH  oVl-Cw..  15.8^));  ^iwlnit?  r.  FMd.^ 
Ilan-.  4  Snw}-i-r,  653.  IH9.  " 
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XXIII,  135,  July.  imO:  XXX,  «05,  Augmt.  1870;  XXXV,  307, 
April,  lf<7i;  XLII,  283,  May,  1879;  LI  V,  609,  February,  1888.  In  the 
absence  of  .such  authority,  the  lands  of  the  United  States,  whether 
held  by  original  proprietorship,  or  acquired  by  purchase  or  gift,  or  by 
conquest,  cannot,  even  for  a  purely  benevolent  or  religious  purpo:*, 
be  given  away  any  more  than  they  can  be  transferred  for  a  valuable 
considenition.  XXXIX,  337,  Dtctfmhtfr,  1877.  Nor  (without  such 
authority)  can  they  Ik?  conveyed  temporarily  by  l^ase,  whether  for  a 
short  or  long  tenn.»  XXXII,  2,  May,  1871;  XXXIX,  336,  DecenAer. 
1877;  XLII,  230,  March,  1879. 

2088.  Nor,  without  authority  from  Congress,  can  an  executive 
department  or  officer  convey  away  any  usufructuary  interest  in  land 
of  the  Tnited  Stiites.  Thus  it  has  been  repeatedly  held  by  the  Judge- 
Advo<*ate  General  that  the  Secretary*  of  War  (or  a  militan*  com- 
mander)  was  not  empowered,  of  his  own  authority,  to  grant  a  right 
of  way  over  a  military  reservation  to  a  railroad  company  or  other 
corporation.'*  XXXI,\>37,  March,  1871;  XXXIV,  197,  470,  March 
and  Srptnnhrr,  187 J;  XXXV,  554,  August,  187^;  XXXVI,  2«)T. 
January,  187');  Card  241,  August,  1894.  And  such  rights  when 
given  by  Congress,  can  l>e  exercised  only  within  the  terms  of  the 
grant.  Thus  where  by  an  act  of  Congress  there  was  granted  to 
a  milroad  company  a  limited  and  defined  right  of  way  across  a 
military  reservation  (occupied  by  a  military  post),  held  that  the 
company  was  authorized  simply  to  construct  a  track  or  roadway, 
and  was  not  emix)wer(Kl  to  put  up  depots,  stoi*k  yards,  mttle  pens  or 
other  erections  upon  the  land,  or  to  appropriate  land  otherwise  than 
for  the  roadway.'  XLI,  214,  April,  1878;  XLII,  187,  March,  1879. 
So  htlfl  that  the  SiH-retary  of  War  could  not,  of  his  own  authority, 
grant,  in  consid<»ration  of  the  payment  of  toll  to  the  United  States. » 
right  of  way  over  a  bridge  l>elonging  to  the  United  States.     XXXI, 

*StH*  Friedman  r.  (icHHlwin,  1  MoAlligter,  14S,  where  a  \ea»e  made,  by  the  p^ 
coinniaixli'r  at  San  Franri:jKH.>,  of  a  ]>artof  a  "government  re«er\*e/*  though  approved 
by  the  military  ^r<>vern<>r  <»f  the  then  Territory  and  also  by  the  Secretary  of  the  Inte- 
rior, was  hcM  vni«l  U^'uiist*  not  authorized  by  Congress.  The  court  declares  the 
•'utter  imiMiten<'y  of  any  attempt  by  an  officer  of  the  Government  to  alien  any  buwi 
the  projK'rty  of  the  Tnite*!  Statt^*  without  the  authority  of  an  act  of  Congreff:' 
ad<ling  that  "the  Tresident  with  the  ht^is  of  the departmenta  combined"  couMnot 
effect  HiK  h  an  object.  And  hih»  4  Opins.  At. Gen.,  480;  9  id.,  476;  13  lU,  46;  United 
States  r.  Hare,  4  Sawyer,  (»7(>-l.  In  the  laat  case  the  court  says:  **The  Secretary  ol 
the  Treasury  cannot  extvute  or  appn>ve  of  a  lease  of  any  property  belonging  to  the 
Tnit***!  States  without  HiKM'ial  authority  of  law.** 

But  He<»  nnw  the  act  of  July  28,  1892  (27  Stats.,  321),  which  gives  the  Secretary  of 
War  authority  to  lease  for  a  i>eriod  not  exceeding  ^\e  years  and  revocable  at  iny 
time,  public  proiHTtv  und(>r  his  control  (except  mmeral  and  phosphate  lands),  not 
for  tlie  time  nH|uin»<l  for  public  use. 

*  In  numerous  statutory  enactments  such  a  right  has  been  expressly  given  by  Ofr 
grt»sH  as  the  only  authority  comi>etent  for  the  purpose. 

'See  this  opinion  affirmed  by  the  Attorney  General  in  14  Oplns.,  135. 
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^  J.tnmr,/,  1H71;  XXXVIII,  41,  .-l/w/V,  1S7G.  So  hJd  that  the 
M-rcUrj-  n>uld  not  lognlly  jjmut  to  a  roiiijmny  or  individual  the  right 
to  erwt  and  luaintuin  for  an  indefinite  period  a  hotel  on  the  military 
n^n-iition  at  Sandy  Hook.'  XXXVIII,  8.il,  ^A'^w.J^,  JH76.  So 
heid  that  the  S<.<rcr(>tary  would  not  l»e  authoriKod  to  tmnefi-r  a  lot 
bclontfing  lo  the  United  .State;)  in  Washington  to  the  Commitiaioiier« 
o(  ihf  Dijiitriet  of  Columbia  for  the  eR'ction  of  a  hospital.  XXXVI, 
fies.  Sfjiteinher,  lUln.  So  hAd  that  neitber  the  Secretary  of  War  nor 
a  depMftincnt  coiiiinander  could  ^\v.\\X.  to  an  individual  or  iiidividuaU 
the  exi-lwtit'o  right  to  use  for  an  iiidetinile  jwriotl  certain  water  power 
Iwilonging  to  the  I'niU'd  States  (XLI,  13«,  F.-hftwry^  Jfi7f<);  nor  the 
exclimive  right  I«  mine  the  soil  of  a  military  reservation  for  a  certain 
term  of  yearo  (XLI,  3T,  y^iiumhfi;  JS77);  nor  a  i^imilar  right  to  make 
and  maintain  for  an  indelinito  period  dil^-hc»i  through  a  ]M>rtion  of  r^uch 
a  n-»*'r\~alion  for  the  purpone  of  irrigating  the  landx  of  private  parties 
(XXXVIII,  S3a,  Aiiiim(,  lS7ti);  nor  the  right  annually  to  enter  mwn 
aud  oi-cupy  a  military  rci^rv'atioii  and  cut  and  posaehH  the  hay  crop 
growing  then-on"  (XLII,  1l»8.  J.miMfijy  1S79)\  nor  the  right  penna- 
neotly  or  indefinitely  to  occupy  and  use  a  portion  of  a  re*ler^■aIion  for 
■frirying  grovind.  'xXXlX,'3a:,  /)(xcnd>er,  J^77. 
^HNI69.  Iffld,  however,  tliat  a  distinction  was  to  )>e  obsen'etl  l>etwocn 
^Bnuil  of  a  u^ufruottiary  intercist  in  land  and  a  revocable  HceriM;  not 
uiVolnng  a  traniifer  of  aui-h  an  inlei-e^t.*  XXXIII,  657,  •/'iniMtry, 
1»7J:  XXXIV,  ItW.  Manh,  1S7J;  XLIU.  a7?<,  AprU,  ISSO.  Tbua 
keid  that  the  Secretarj-  of  War  would  (»  autliorized  to  permit  a  te!e- 
gnpli  ("omiMny  to  enx-t  (Ktsls  ujKin  a  military  re.ser^-ation  and  attocb 
to  the  same  telegraph  wires,  Mubject  to  their  being  removed  at  the  will 
of  tlM«  (iov^rnnient  if  found  to  interfere  with  tiie  puqxwcs  for  which 
the  ni*r%ation  wa>f  e»tahli«hed.  XXXVUI,  5yi,  3f'i>f,  JS77.  So 
Ar/i/thata  murucipal  corporation  might  legally  lie  permitted  hy  the 
Secretary  of  War  to  lay  water  pipes  in  the  soil  of  thu  arsenal  grounds 
at  Springtield,  Mas&.,  the  same  being  eipially  for  the  benefit  of  tlie 
militani'  authorities  and  the  eitizens,  and  subject  to  removal  at  the 


'8ra>niDAnDBbiry  <>i>iiuc>n  i>f  ihc  dtlorrify  tiptienil  in  10(!>puu..20&.  In  lliiacaev 
OMn  «■•  Uie  furtiier  ob}i>rtioa  llmt  the  8tat«  of  New  Jnwy ,  m  cvdutK  lo  Uii-  ITnitnl 
Stale*  iiui*UvUun  ovvr  tlie  prcutUe*.  1<y  ArvtX  of  Mari'h  10,  lUii,  liul  exiirvwly 
ilM-land  that  ItieKrmnt  wh  "tor  military  iHirpose*;"  wlilinii:.  "anil  (ht>  mid  riiitM 
Malnahall  iMalii  ouch  jiulHtllclioii  tv  luii([  m  tlie  lai'l  Ini.'i  nhull  be  uppUi-d  !• 
military  or  |nililir  pnqxiiiM  o(  thp  —''•  fi..i~t  «>•!.        -  <        <  ■■ 

■J  lortion  ill  rrin^l  X' 


■J  /ort 

'^w  thl«  cUatiiivU«ii  rvuuniHHl  ii 
and  XovHBbpr  22,  1K78  (lit  Opiii». 
ttuti  llMi  Sfcntery  nl  the  Navy  woo 
MaM.,  lomailDue  one  of  it«'  maiai 


iipioionv  of  tlie  Attomo]'  <>eiu'ml  <>1  ClL'tQlwr  1 
1^2,  -Xfi),  in  the  fi>niier  n\  whii-h  ll  wm  tidd 
III  empowered  l«  autboriie  iLc  City  of  Oliebi 
wwen  Ibmugh  tbu  gT"Uii<l«  of  Uio  C  S.  If" 
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will  of  the  Government.  XXX VL  653,  Aug^mt^  1875.  And  held  that 
a  post  trader  might  legally  be  licensed  })y  the  Secretary  of  War  to 
erect  the  buildings  no<'es?*aiy  for  his  basiness  upon  the  land  of  the 
post  for  which  he  was  appointed.^  XXXIII,  453,  October^  1S72: 
XXX  V,  7s,  DecenJhr^  1S73.  But  h<fld  that  the  Secretary'  of  War  was 
not  empowered  to  accede  to  the  applic*ation  of  an  individual  to  e:«ta))- 
lish  a  ferry  across  a  river  within  the  limits  of  a  militarv  resen-ation. 
where  what  was  asked  was  not  a  mere  license  revocable  at  the  will  of 
the  Secretary  })ut  a  permanent  franchise  and  grant  of  an  exclusive 
usufructuary  interest  in  the  premises,  including  even  the  right  to 
charge  tolls  to  the  United  States.  XXXVIII,  564,  Aprih  1S77; 
XXXIX,  4:)7,  Jftrc/t,  1S78;  XLII,  454,  Decemher,  1879.  And  simi- 
larly  luhl  in  a  case  of  an  application  to  be  permitted  to  erect  and 
maintain  a  permanent  ])ridge  across  a  river  forming  a  boundary  of  a 
military  reser\Tition,  one  end  of  which  was  to  be  built  upon  the  soilof 
the  reservation;  the  application  contemplating  not  a  mere  license 
revocable  at  the  will  of  the  Government,  but  a  permanent  right  of 
proi)erty  in  the  bridge  involving  an  easement  in  the  land.  XLIIl. 
167,  Jmiwinj^  ISSO,  Also  similarly  Held  where  the  application  was  to 
liore  for  gas  on  a  military  reser\'ation  and  for  the  exclusive  privilege 
of  piping  and  dis{K)sing  of  the  same,  if  found  in  paying  quantities. 
Card  2S5,  S*'ptvinlHi\  ISOJ^,     (See  License.) 

2090.  The  provision  of  the  Constitution  in  regard  to  the  disposition 
of  public  projHM'ty  applies  to  iH-rmnmlty  equally  as  to  realty'.  Thiu>  no 
executive  depjirtment  or  officer  can  be  empowered,  except  by  the 
authority  of  Congress,  to  dispose  of  personal  propert}'  of  the  United 
States.*'  XXX,  605,  Angmt,  1S70;  XXXVni,  11,  I)trf^mb^r,  1S75; 

»Set»  14  Oyint*,  At.  (mmi.  125. 

*The  U^iiiiiv:  i'iif*e  on  tlii.»*  point  in  Unite<l  States  r.  Nicoll,  1  Paine,  d46  (Ftfd- 
Ca**.,  15,S7iM,  in  which  it  was  lieM  that  a  Male  or  loan,  hv  the  coniniamlant  of  an 
arni^nal,  of  a  <iiiaiitity  of  ienti  iM^lon^nf?  to  the  Unitei}  States,  was  illegal  viA 
invalid.  Tlio  miirt  kiv:  **Tht»  Constitution  dwlarw*  that  *Congrtt*»  shall  ha^^ 
{H>wer  to  dis)K>so  of  an<f  inuko  all  nee<1ful  ruleBand  regulations  respecting  the  tem- 
tory  or  othor  j»n»iK»rty  In^lon^ing  to  the  United  States,*  No  public  pn>i)erty  an 
thm*fon»  W  diHiHWHilof  without  the  authority  of  law,  either  bv  an  exprer»«ft^ 
(\»ngn»sM  f»>r  that  j>iir|H»M»,  or  !»y  giving  the  authority  to  some  dei^rtmen tor rob- 
onlinutc  a;^'iit.  No  law  \u\fi  Imh^ii  shown  authorizing  thenaleof  this  lead;  nor  isany 
such  authority  to  U*  inti*rn'<l  from  the  eeneral  power  veste<l  in  any  of  thedeptrt- 
nu'nts()f  thi'  <'n»vcrnnu'iit.  The  iM»wer,  iriodffed  anywhere,  would  seem  nnistapPf^ 
priatt'ly  to  iH'Unii;  to  tlic  War  lVi«irtinent.  But  there  is  no  such  express*  or  inipliw 
jKiwer  in  that  tlfjartnu'ut  to  sell  the  pul»lic  property  put  under  ib«  management' 
And  WH'  the  same  nriiuiple  nH*ojrnize<i  in  an  opinion  of  the  Attorney  iienertl(l^ 
Opiiis.  477) ,  in  ^^  huh  it  is  heM  that  the  Svretary  of  War  was  not  eni|K)wered  to«U 
(irmx  to  a  State,  in  the  al»seiur  of  authority  from  Congrt^sv. 

In  <'i'r*ai!i  eiiierireiieifs,  howevtT,  the  use  of  property  of  tlie  Tniteil  States  toreUe« 
suffering  anit>ni;  iktsmus  not  entitle«l  tt>  such  aid  has  l)een  authorizeti  by  the  l*w*- 
dent,  and  similarly  th«'  Army  Ktyulations  contain  provisions  with  reference  to  the 
t'areof  certain  si<'k  persons  not  entitltHl  tt>such  care;  but  there  is  no  authority  of  li* 
for  this.  It  inui  only  U'  said  to  rest  ou  the  necetmty  of  famishing  relief  in  sui'h  oase»- 
SiH'  note  to  §  2301),  fn^gt. 
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Au{/ii»t.  JS9i;  1299.  Miy,  JS!>o;  3555.  8673,  October  and 
'fnvni'>T,  mUT;  5iMWi.  SrptemfM-.  lUtiS.  So  heUl  that  the  Secretary 
of  War  would  not  be  authonze<l,  in  the  alwence  of  eimhlin^  legisla- 
tion, to  m)1  or  negotiuto  the  l>ondfi  or  promi^.-iory  notC'^  iimdc  to  the 
United  Ststex  )>r  twrtain  railroad  companies,  in  eon^idemtioii  of  roll- 
ing Ntock,  &*-.,  .sold  and  tiiiiLsf erred  to  the  same.  XXX,  605, 
AuguMi,  JtTO.  And  /«•/(/  that  the  ftiet  that  certain  valuable  public 
property  wan  i>en.ihable  and  liable  to  waste  was  not  le^Uy  (sufficient 
to  juctify  the  »ale  in  the  abscnc*  of  statutory  iiutbority.  XXVIII, 
47!t,  Ajt!/,  IHGO.  IhUi  that  the  "  Cavalry  Tactics,"  a  work  prepared 
under  the  orders  of  the  Secretary  of  War  by  a  board  of  officers,  was 
the  property  of  tbe  United  Stat«w,  and  thereforu  could  not,  without 
the  authority  of  Congre.s.s  lie  disposed  of  to  a  bookseller  with  a  view 
to  il^  publication  and  sale  by  him  on  his  private  account  XXXV, 
atH,  M-irvL  J^l  And  AM  that  the  telegraph  lines  of  Porto  Rico, 
which  by  thtr  Treaty  of  I'aris,  Iwcanie  the  property  of  tbe  I'nilod 
f»,  could  not  itf  alienated  except  by  authority  of  Congress,  (.'ard 
'.  Apri/^  1900. 
lOOL  Under  jmr.  fllfi,  A.  R.  (698  of  IWil).  "ti-ansfers  of  public 
property  from  one  bureau  or  department  to  another  is  not  ri'garded 
as  a  -sale."'  Paragmph  fill  (753  of  llHll)  nvjuires  for  such  transfer 
"B|)ccial  authority  of  the  Secretary  of  War"  and  provides  that  "when 
l>etween  a  buriMiu  of  the  War  Deparbiient  and  any  other  executive 
department  the  amount  to  lie  juiid  will  include  the  contract  or  invoice 
priee.  and  c»xst  of  transportation."  The  amount  thus  deti'rmined  should 
be  trantfcrred  as  indiaited  on  page  iyi)'2.  volume  <J.  neeisions  of  the 
Comptroller  of  the  Treasury.  /Wrf  that  a  transfer  of  certain  clothing 
from  thoQuarti'ruiastor'^  PeiMirtmentto  the  Department  of  Justice  for 
the  use  of  prisoners  in  the  (J.  S.  Penitentiary  at  Fort  Leavenworth, 
could  Icf^ally  Ih!  nnide  under  tbo  provisions  of  the  i-egulntions  cited; 
tbe  hitter  departuient  having  an  appropriation  made  by  Congress  for 
tbe  purchase  of  clothing  for  the  prisoners  named.  Card  "lAi,  Or/oier. 
W.V.  Similarly  /*<-/'/  with  respect  to  a  proposed  transfer  of  five  mules 
purchased  from  the  appropriation  for  river  and  harbor  improvements 
to  the  Quartermaster  Department  of  tbo  army.     Card  867H.  Jantiary, 

MOS.  The  provision  of  the  Constitution  in  regard,  to  the  diMposition 
of  public  property  applies  to  exchanges  a."*  well  as  toother  dispositions 
thereof.  The  exchange  of  public  property  for  otber  property  not 
tielonging  to  the  I'nited  Stales  cannot  therefore  l>e  made,  except  by 
Ih*-  authority  of  Congress.  VavAa  «13.  yoi'rtnhrr,  lS9i:  1:223,  Afirit, 
ISA'.:  21^7,  21-HS.  M'trr/,  and  A/frit,  J896;  3414,  Atuju*t.  lSff7. 
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3093.  The  exrhange  of  a  lighthouse  reservation  for  a  military  reser- 
vation by  the  Treasurj'  and  War  Departments,  would  not  be  legal  without 
the  authority  of  Congress,  but  adrised  that  it  would  be  in  accordance 
with  prec<'dent  for  each  department  to  give  to  the  other  a  license  to 
occupy  the  lands  of  that  department  pending  action  bv-  Congress. 
Cards  :W>1.  yorrmfjrr,  1S97:  8743,  Augmt,  1000. 

2094.  The  terra  ''surplus  documents/'  as  used  in  section  95  of  the 
public  printing  and  binding  act  of  January  12,  1805,  has  reference  to 
public  documents  printed  by  the  Unit^  States,  and  does  not  refer  to  law 
books  purchase<l  by  and  become  the  property  of  the  United  States. 
These  latter  cannot  be  exchanged  under  the  section  referred  to.  Card 
2183,  ApnU  1S90. 

22095.  RcHjuests  for  the  hKUi  of  tents,  flags  and  other  public  property 
under  th(»  control  of  the  War  Department  have  as  a  rule  been  denied 
on  the  ground  that  the  Secretary'  of  War  had  no  authority  to  loan 
public  property  under  his  control  unless  authorized  to  do  so  by  reso- 
lution or  a<t  of  Congress.^  While  there  have  been  instances  in  which 
dredges  and  other  public  property  used  for  the  improvement  of  navi- 
gation have  been  loaned  under  authority  of  the  War  Department,  the 
practice  has  l)een,  with  few  exceptions,  in  accordance  with  the  view 
that,  in  the  absence  of  authority  from  Congress,  the  Secretary  of  War 
cannot  legally  loan  personal  property  of  the  Government.  Card  1561, 
July,  ISO't;  2:>i\i>,  Mat/,  1S90.  Iltld^  therefore,  that  in  the  absence  of 
Congressional  authority  government  ambulances  c^uld  not  be  loaned 
to  the  national  guard  of  a  State  for  use  on  a  practice  march.  Card 
15r>l,  nuprn.  But  hid  that  it  was  within  the  discretion  and  power  of 
the  Secretiiry  of  War  to  temix)rarily  furnish  transportation  and  an 
escort  for  a  United  States  judge,  on  his  request,  while  traveling  from 
place  to  place  for  the  purpose  of  holding  court  in  the  Indian  Territory. 
Such  use  would  not  be  a  loan.     Card  228,  August^  189J^ 

2096.  Under  the  provisions  of  the  act  of  March  3,  1879  (20  Stats., 
412),  the  Secretary  of  War  is,  upon  the  request  of  the  head  of  any 
department,  authorized  and  directed  to  issue  arms  and  ammunition 
whenever  they  may  be  required  for  the  protection  of  public  money 
and  pn)j>erty,  to  any  officer  of  the  department  designated  by  the  head 
thereof,  to  be  returned  when  the  necessity  for  their  use  has  passed. 
Hrld  that  under  this  statute  the  Secretary  of  War  could  furnish  anns 
and  annnunition.  uix)n  the  request  of  the  Secretary  of  the  Interior, to 
an  Indian  agent  for  use  of  his  police  to  meet  any  threatened  armed 
«)piM)siti()ii  that  might  arise  in  the  attempt  of  the  agent  to  evict  tres- 
pass(»rs  from  the  reservation  under  his  charge.     Card  1419,  June,  ISSo* 

•Siuli  iution,  for  t^xamplv,  wa*«  taken  by  the  War  Department,  Jan.  16,  ISSl.  una 
nH{iu'Ht  for  the  Unin  of  tent.<  f<»r  acanip  meeting,  and  again  on  June  24,  18^5,  on  a 
rtH|iu»>.t  for  the  l»»an  of  flap*  to  1k»  ujhhI  at  an  encampment. 
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butldiogs  iTcctetl  by  Ihu  Cnilcd  States  on  land  occupied  juri'  hrlJI  by 
the  army  in  an  enemy's  cotintrY;  but  thut,  on  subMoquciitly  surrond<^r- 
ing  Ihc  land  to  the  owner,  the  military  authoritipH  might  legally 
r^iDoie  and  retain  or  dit^pose  of  the  buildiug».  XXXV,  6fi5.  S^teiii' 
Krr.  IV?.y. 

2088.  Temporary  buildings  ereeted  by  military  orders  on  hind  of  the 
I'liiliHl  Stnloti  at  a  military  post,  lo  serve  only  a  temporary  purpose, 
are  in  general  personal  property  of  the  United  .States  which  may  l>o 
renuived  by  the  dire<-tion  or  authority  of  t\w  Secn-tiiry  of  War.'  But 
if  the  Name  be  pennanent  structures  and  real  estate,  the  authority  of 
CongrotM  is  net^Ksary  to  their  remo\'al.     68,  102,  Ftimtary,  ISO-i. 

9009.  The  United  .Stato**.  Iwing  tenant  of  land  leased  for  militani-  pur- 
poses at  Fort  Davis,  Texas,  erected  buildings  thereon  for  the  purposes 
of  a  military  post.  In  view  of  the  fact  that  the  relation  was  that  of 
landlord  and  tenant;  that  the  buildingt^  were  erected  for  a  purpow 
analoifotu  to  that  of  trade,  and  for  a  public  use;  an<l  that  in  their  ercr- 
tinn  there  eould  certainly  have  l)cen  no  intention  to  tieuetit  the  inherit- 
anev  or  add  to  the  freehulil— A<7v/  that  such  )>uildings  were  to  be 
regarde*!  not  at  fixturei*  but  as  personal  property.'  and  removable  by 
the  t«-nant  at  any  lime  licfore  the  expiration  of  his  lease.'  Should  the 
(ioverniuent  oell  the  buildings  i^tanding.  the  purehufier  would  have 
the  same  right  of  disposition  as  the  United  Stati'u  and  no  more.  Ho 
would  therefore  lie  obliged  l*»  remove  tlietii  iM-fore  the  tenninatiou  of 
tbelcane,  nnletwothcrwiiiepenuittedby  iheowner  of  thepremines.  47, 
71.  May,  }f<91.  And  hitd  similarly  of  like  buildinga  erected  at  Fort 
Union,  New  Mexico,  where  the  United  Staton  wa»  tenant  at  will;  the 
huildingN  not  being  intended  as  tmprovementfj,  but  merely  for  the  use 
of  (he  Iroop".     47,  Ktt,  May,  J8t)l. 

8100.  Where  a  post  commander,  without  authority,  took  possesitjon 
of  land  of  the  United  States  for  the  purpose  of  erecting  thereon  a 
building  for  hiit  penmnal  u:<e,  and  having  erected  it  a^iimed  to  hold 
and  dUpoMe  of  it  ae  his  own  property,  hiht  that  his  act  was  unaatbor- 
ixed  aud  illegal,  and  that  he  acquired  no  legal  eMtatc  in  the  building. 
And  HimiUrly  hdil  where,  without  authority,  hn  permitted  an  enlifited 


'But  Rich  lntililina>>  ninnot  l<e  (o/'Y  wkhout  thn  uiilhority  ■>(  Cnnirmw.  I.e*r  r. 
C.6.,MF«4.  Kej.,.«A. 

'Van  .Nnw  r.  IS««ni.  2  I'eteri.  141;  Kinft  r.  Wiktmib,  7  B»rli.  SiW:  Hutcliina  r. 
MwlMwiti,  4A  Tpxbh,  VtA;  Mitodv  >-.  Aiken,  50  Texw.  it.^;  Oinnu)  i\  Saffinaw  Mining 
Co.,  M  Ulch.  24tP;   Mei|co'  Ai>|mw'I.  1)2  Pa.  Si.  2H. 

•Suntner  r.  TilwCon.  H  IVk.  IB)?;  (irifllii  •■.  KanidpU,  71  In.l.  Ml;  IN  Iti-iii..  .\t. 
Om.  270;  Taylor'n  I^andlonl  and  Tenant,  4.13.  But  ROL-h  Imildtag*  i-oul<l  itut  be 
«U  vllhoiU  Uw  aitthority  <tl  Congrew.    20  0]iini>.  At.  Gt>ii.  2M. 
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man  of  his  command  to  use  land  of  the  United  States  for  the  erectioD 
thereon  of  a  dwelling  and  to  hold  and  dispose  of  such  dwelling  as  his 
own  property.     83,  ♦U,  DtfVimher^  1893. 

2101.  WcmkI  growing  on  a  military' reservation  is  the  property  of  the 
Uniteil  States.  So,  h^-hl  that  a  contractor  who  cut  such  wood  to  fill  a 
conti'a<»t  made  hv  him  with  the  United  States  to  furnish  wood  to  a 
military  post,  could  not  legalh'  l)e  allowed  to  remove  or  dispose  of  the 
same  as  his  own  property.     48,  218,  e/w/y,  1891, 

2102.  //'///  that  the  provision  of  Sec.  3618,  Rev.  Sts., — requiring 
that  *'all  pnMHM»dsof  sales  of  old  material,  condemned  stores,  supplies, 
or  other  public  property  of  any  kind/^  shall,  with  certain  exceptions 
speciticd,  bo  dcpasited  and  covered  into  the  Treasury  as  miscellaneous 
receipts,  and  not  withdrawn  except  by  the  authority  of  a  statutory 
appropriation,— applied  to  the  proceeds  of  the  surplus  cuttings  of 
material  for  clothing  manufactured  by  the  Quartermaster  Department 
of  the  army,  the  same  not  being  within  any  of  the  designated  excep- 
tions: and  thcn»fore  that  the  proceeds  of  such  cuttings  could  not 
legally    l>e   retained  and   used  in  the  business  of  that  department 

XLll,  (;:>a,  JA/y,  /y.sy>. 

2103.  riisor\'ireable  public  property  can  only  be  disposed  of  by  sale 
according  to  the  provisions  of  Sees.  1241,  3618,  Rev.  Sts.  It  cannot 
bc^  ex<-hanged  for  other  property  not  belonging  to  the  United  States 
Tims  li*hl  that  an  old  and  ust'less  printing  press,  the  property  of  the 
United  States,  could  not  Ik?  disposed  of  by  exchanging  it  for  certain 
new  i)roiHM'ty  In^longing  to  a  regiment.     82,  124,  Oet^yber^  1893. 

2104.  If  hi  that,  in  the  absence  of  specilic  authority  from  Congress, 
the  Secretary  of  War  would  not  1x5  empowered  to  sell  to  a  State,  for 
the  ust»  of  its  militia,  an  amount  of  clothing  in  excess  of  the  States 
quota  us  already  appropriated.  42,  371,  Au/jmt^  1890.  And  W/. 
that,  without  such  authority,  he  would  not  be  empowered  to  exchange 
goverinnciit  projM^rty  for  property  owned  or  possessed  by  a  State: 
thus,  that  hv  could  not  legally  deliver  to  the  State  of  Pennsylrania 
certain  arms,  the  prop<>rty  of  the  United  States,  in  exchange  for 
arms  fonnrrlv  issued  to  the  State  for  the  use  of  its  militia,  and  in 
which  thr  Statt*  had  a  (jualitied  property.     41,  497,  e/w/y,  1890. 

2105.  Ill  the  ahscnc(»  of  statutory  authority,  land  cannot  be  pnr- 
chasedy^//'  the  United  States  with  any  more  legality  than  land  of  the 
United  States  can  Ih»  sold  or  disposed  of.  By  a  provision  of  an  act 
of  May  1,  I8i>u,  now  contained  in  Sec.  3736,  Rev.  Sts.,  it  is  declared 
that  ^'no  land  shall  be  purchased  on  account  of  the  United  States 
except  under  a  law  authorizing  such  purchase/^  ffefd  that  the  tera 
'*  purchase  *'  was  to  be  understood  in  its  legal  sense,  as  embracing  an] 


PUBLIC    PROPERTY.  589 

node  of  acquiring  property  other  than  b\'  descent;  ^  and  that  therefore 
he  Secretary  of  War  would  not  be  empowered  to  accept  a  gift  of 
and  or  interest  in  land,  for  any  use  or  purpose  independently  of 
jtatutory  authority.'  XXXII,  IJ),  SepUmher,  1871;  XXXVIII,  175, 
July,  1876;  XXXIX,  318,  Xovtmhr.  1877;  XUV,  9,  June,  1880; 
[iird  3896,  FSniary,  1898,  And  Hiinilarly  hthl  as  to  the  construction 
:ionof  the  same  word  ('*  purchase  ■')  as  employed  in  Sec.  355,  Rev.  St«., 
ind  advi^  that  an  appropriation  of  public  money  could  not  legally  be 
•xpended  for  the  erection  of  a  public*  building  upon  land  ihmated  to 
the  United  States,  until  the  Attorney  General  had  approved  the  title, 
ind  the  legislature  of  the  State  in  which  the  land  was  situated  had 
gpven  its  consent  to  the  grant.'  XXXII,  19,  nnpra;  XXXIX,  313, 
wpra;  XLII,  452,  Deceinher^  1879, 

2106.  In  view  of  the  prohibition  of  Sec.  373*5,  Rev.  Sts.,  that  "'no 

land  shall  be  purchased  on  account  of  the  United  States,  except  under 

a  law  authorizing  the  same,'-  the  Secretary  of  War  cannot  accept  a 

grant  by  g!ft  of  land  or  of  an  easement  in  land,  without  authority 

of  special  statute.*    XLV,  359,  June,  1882;  40, 447,  May,  1890;  43, 70, 

SeptemhtT,,  1890,     And  hdd  that,  in  the  absence  of  authority  from 

Congress,  a  purchase  of  lots  in  a  city  cemetery,  for  the  burial  purposes 

of  a  neighboring  military  post,  would  not  be  legal  or  operative.     81, 

426,  April,  1889. 

2107.  The  statutory  authority  relied  upon  for  the  purchase  of  land 
by  a  head  of  a  department  should  be  clear  and  indisputable.  Thus 
yd  that  authority  to  pui'chase  additional  land  for  the  intennent  of 
soldiers  could  not  be  derived  from  the  general  provision  of  the  annual 
Appropriation  act,  appropriating  a  certiiin  sum  for  maintaining  the 
(Siting  national  cemeteries.     XLI,  50,  Novi^inbtn',  1877. 

2108.  A  statute  conferring  a  specilic  authority  to  purchase  certain 

*8ee7  0pin8.  At.  Gen.  114,  121;  Ex  jnirte  Hebard,  4  Dillon,  384. 

'See  ihia  opinion  concurred  in  by  the  Attorney  General,  in  16  Opins.  414.     As 

Btitotes  speciallv  authorizing  the  acceptance  of  donationt^  of  land,  note  the  early 

•ctBof  March  2b  and  May  9,  1794,  and,  later,  the  acts  of  PVb.  18,  1867;  March  3, 

1^5;  June  23,  1879.     That  authority,  however,^*)  purclia><e,  and,  a  fortiori  per- 

^»,  to  accept  a  gift  of,  the  neces^tary  land,  niav  L>e  iinp/ied  fr  ni  an  appropriation 

let  granting  a  sum  of  money  for  a  public  work  rtHpiirinK  for  it8  construction  the 

octnpation  and  use  of  (rertain'land  of  an  individual  or  corporation,  see  opinions  of 

t^  Attorney  General  in  15  Opins.  212;  Ui  *V/.  119,  :^7.     In  the  opinion  in  16  Opins. 

119.  it  was  held  that  where  no  statutory  authority  whatever  existed  for  accepting  a  pi  ft 

of  land,  a  head  of  department  wouhf  not  W  justifieil  in  a(*(re])ting  the  same  on  the 

<DiKlition  that  Congress  ratify  the  acci'ptance  and  in  anticipation  ofsuch  rati  titration. 

'Bat  under  the  implied  authority  contained  in  Sei*.  18:^8,  Rev.  Sts.,  lands  r(M|iiired 

ii  Mtes  for  forts,  aivenals,  Ac.,  or  m*e<lful  public  buildings,  may  l>e  purchmuxl  (or 

ioqaired  by  gift)  without  the  consent  of  the  State,  though,  in  tde  al>*en<e  of  such 

consent,  public  money  cannot,  in  view  of  the  provisions  of  Sec.  :i55,  legally  l>e 

expended  upon  the  buiiainga.     10  Opins.  At.  <Jcn.  Ii5;  15  id.  212. 

'But  by  act  of  April  24,  1888,  the  StM-retary  of  War  is  expressly  empowered  to 
xifcbaseror  accept  donations  of,  land,  for  river  and  harVH)r  improvements. 
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land  should,  in  the  exercise  of  the  authority,  be  strictly  constrnei 
Thus  where  a  statute  authorized  the  Secretarj'  of  War  to  purchase,  for 
a  certain  stated  sum,  a  certain  described  tract  containing  a  specified 
number  of  acres.  h^hJ  that  the  act  did  not  invest  him  with  discretion 
to  purchase  a  portion  only  of  such  tract.  XXXVTEl,  346,  Odi/k^r. 
1S70. 

2109.  Authority  to  acquire  land  in  a  State,  by  the  exercise  of  the 
right  of  eminent  domain,  whether  by  proceedings  for  condemnation  in 
the  U.  S.  Circuit  Court  or  in  the  courts  of  the  State,*  can  be  vested  in 
an  executive  official  of  the  United  States,  only  b}'  express  legislation 
of  Congress.     XLIL  t>:3,  December,  1878. 

2110.  A  State  can  have  no  authority  to  appropriate  land  included  in 
a  military  reservation  of  the  United  States  to  the  purposes  of  a  right 
of  way  for  a  railroad.*  Such  a  right  of  waj'  granted  by  a  State  legis- 
lature, cannot  l>e  recognized  as  legal  by  the  United  States.  XXXI, 
24y,  March.  1871. 

2111.  Where  conflicting  claims,  not  clearly  groundless,  were  made 
by  si»veral  jx^rsons  to  the  title  to  a  portion  of  a  military  reservation, 
Uiin'iuJ  that  the  Secretary'  do  not  attempt  to  pass  upon  the  questions 
involveil,  but  refer  the  parties  to  the  courts  for  their  legal  remedies. 
XXX,  12.  Ft^^ruary,  1870.     (See  §  766,  ante.) 

2112.  A  statute  may  grant  title,  and  a  statutory  grant  is  equivalent 
to  a  patent — is,  in  fact,  in  the  words  of  Attorney  General  Bates,  '*the 
highest  and  strongest  form  of  title  known  to  our  law.'"'  Thus  where 
a  statute  vests  in  terms  in  an  individual  or  corporation  the  title  of  the 
Ignited  States  to  certain  land  or  other  public  property,  in  occupation 
or  chai'jr**  <>f  the  military  authorities,  no  deed  or  conveyance  from 
the  SiH'retary  of  War  is  necessarj';  all  that  is  required  being  that  the 
propter  niilitarv  commander  or  officer  relinquish  or  turn  over  the 
premises  or  property  to  the  grantee.  XXXVII,  596,  June,  1876; 
XLI,  2S,  (h'tifhtr.  1877.  And  w^here  the  grant  by  the  statute  is  naade 
ujwn  a  condition  precedent,  the  title,  upon  the  condition  being  per- 
fonntnl  by  the  party,  Y>ecomes  complete  without  any  written  deed. 
Thus  where  an  act  of  Congress  granted  to  a  railroad  company  certain 
land  for  buildings  and  a  right  of  wa}*  within  the  limits  of  a  militaiT 
n^^rvation,  u^wn  the  company's  filing  with  the  Secretary  of  the  Inte- 
rior a  map  of  its  route  to  be  approved  by  him,  and  also  locatingf 
under  the  direction  of  the  Secretary  of  War,  the  land  required  forite 
buildings  and  roadway;  held  that,  upon  these  conditions  being  doly 

t  HiH«  Kohl  r.  United  States,  1  Otto,  367. 

•HiH«  riiitiHi  States  r.  R.  R.  Bridge  Co.,  6  McLean,  517;  XUa,  Oentnd  R.  B.  Go-<* 

l^aHwl  State*,  20  Law  Rep.  630;  6  Opins.  At  Gen.  670:  16  id.,  114.  ^ 

M  i  O|>iu0.  At  Gen.  49.    And  see  9  td.  346;  12  td.  254;  Ttoettr.  Taylor,  9  Cnncbt^ 
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rfonned,  ■  complete  titlt>  vestal  in  the  company.     XXXVl.  130, 
'    Pft^„hrr,  JO74. 

8113.  The  ConBtitutioD  vest*  in  Congress  llic  exclusive  [wwcrto  dis- 
paw  of  thfl  proi»ertj  of  the  Tnited  States,  real  or  personal,'  The  See- 
reUrv  »if  War.  in  the  aliscni-e  of  authority  from  Congieiss.  cannot 
alienate  land  of  the  I'nited  States.  ThiH,  where  a  Company  proposed 
to  rut  out  and  remove  a  jMirt  of  u  dam  (some  one  hundred  and  forty 
feet)  on  Fox  River.  Wis.,  Ixdonging  to  the  United  States,  and  to  sub- 
lititule  another,  as  a  private  improvement,  below, — /u'l</  that  this  was 
a  proposition  for  the  alienation  by  an  executive  official  of  public  prop- 
erty and  could  not  legally  l>e  entertained.     89,  2ofl,  Jnnuary,  18^9. 

S114.  The  title  to  lundis  purehaaed  on  account  of  the  United  States  is 

not  properly  assured  by  a  eertitii^te  of  "no  liens",  signed  by  the 

J  Attorney  who  made  the  al*stnu't  of  title.     The  proper  person  to  make 

^Mpefa  a  certificate  is  the  euxtodiaii  of  the  records  of  judgment  and  other 

HIbeord- liens   in   the   county  in  which   the  laud  is  locuted.'     33,  iVi, 

S116.  //fi<i  that  the  title  and  possession  of  the  Unit^^il  States  to  and 
of  land  laititate  at  El  Paso.  Texas,  duly  purchased  for  cemetery  pur- 
IKwes,  would  prai>erly  Im  protected  against  a  continuous  trospusH  on 
the  pmrt  of  the  mnnicipality  in  cutting  a  street  through  the  laud,  by 
an  injunction  sued  out  in  the  propi-r  court,  the  remedy  by  suit  for  dam- 
^  .«gCH  being  inadequate,*  XLIX,  a-W).  ./u/y,  I^A^. 
^K  fllldi.  Ilie  State  of  North  Carolina  coded  to  the  United  States,  by  an 
P^Bt  of  it^  legislature  of  lTt*4.  the  hind  of  the  pi-osent  military-  i-ct»er- 
•■  Tition  al  Soulhport,  N.  C,  the  site  of  old  Fort  Johlison.  A  condition 
of  the  d*fd  of  cession  was  to  the  effect  that  a  fortification  should  be 
erected  on  the  land  within  three  years  and  l>e  uiaintaiiied  forever 
thcreufta^r  for  the  public  service,  or  the  land  should  revert  to  the 
SUte,  The  time  allowe<l  was  repeatedly  extended,  the  last  extension 
expiring  in  1K14.  when  a  fortitiaition  had  been  constructt>d  if  not  fully 
completed.  The  fort  has  long  since  ceased  to  be  garrisoned.  In  188a 
an  individual  citizen  'entered'  the  sit<^i  as  Stilts  land,  f/tfd  that  this 
act  WAS  without  legal  authority  or  effect;  that  the  condition  subsequent 
in  the  deed  was  one  of  the  breocii  of  which  the  grantor,  the  Stat«,  could 
alone  take  advantage;  and  timt.  as  the  State  had  not  proceeded  to 
re-enlor  for  such  breach,  the  United  States  was  not  ousted  and  could 
le^ly  euntinuo  to  hold  the  premises.'    36,  1U7,  Octobtrr,  1SH$. 

'inOpinf.  At.  Gen.  477. 

'S»(>.  D,  47af  1881,  for  Attorney  <.lMieral'sR«igolatloasaaloni«kUigdi!«da,iin>v- 
tnf  titin  to  laixli^  lu: 
■PMnMDV.  Rn.  Jur.  It  13M,  1947,  I3M. 

Urrlinui,  'il  Wallioo.  44. 
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2117.  Except  the  State,  War  and  Navy  Building,  provided  for  by  a 
separate  statute,  of  March  3,  1883,  the  other  buildings  owned  by  the 
United  States  and  occupied  by  the  War  Department  are  not  found 
to  have  l>een  taken  from  the  charge  of  the  Chief  of  Engineers.  The 
fact  that  a  ".superintendent  of  building"  is  authorized,  as  in  thec&ie 
of  the  appropriation  for  the  Record  and  Pension  Office,  would  not  take 
the  building  from  the  general  charge  devolved  upon  the  Chief  of 
Engineers  ])y  Sec.  1797,  Kev.  Sts.     60,  237,  June,  1S93. 

2118.  When  a  general  deposit  is  made  in  a  Ijank,  the  depositor  parts 
with  the  title  to  the  money  deposited  and  takes  in  the  place  of  ita 
credit.  This  credit  is  a  clu^Ht  In  action  and  is  '•  property."  This  kind 
of  property-  when  l)elonging  to  the  United  States  may,  under  par.  585, 
A.  R.  (489  of  1895;  5fJ6  of  11X)1),  be  protected  like  any  other  property. 
Card  314,  September,  189Jf. 
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2119.  Where  a  railroad  has  been  placed  in  the  bands  of  a  receiver, 
the  custody  and  control  of  the  property  are  in  the  court,  and  the 
re<*eiver  has  no  power,  without  the  previous  direction  of  the  court,  to 
incur  any  expense  except  those  absolutely  necessary  for  the  present- 
tion  and  legitimate  use  of  the  property.*    60,  118,  Jxtne^  1893, 

2120.  An  incoi-porated  railway  company  cannot  effect  a  consolidi- 
tion  with  another  such  company  without  a  transfer  of  its  franchise, 
which  cannot  Ik^  legally  transfered  without  the  consent  of  theSUtiB 
which  granted  it.     50,  455,  Deetinher^  1891.     Where  a  railway  com- 
pany has  })een  incorporated  by  act  of  Congress,  it  c*annot  transmit 
the  existence,  thus  given,  to,  or  confer  it  upon,  a  consolidated  company, 
without  the  authority  of  Congress.     61,  11,  December^  1891.    A  cor- 
poration is  an  artificial  person  owing  its  existence  to  the  sovereigntj' 
of  the  State,  and  it  cannot  assume  to  dissolve  itself  and  at  thesam^ 
time  re-<T(»ate  itself  as  part  of  a  consolidated  company  without  the 
assent  of  the  sovereignty  which  created  it.     And  such  assent  cannol 
be  implied  but  nmst  l)e  given  by  special  act  of  the  legislature.'   11 
47,  Decetnher,  1S9L 


>Cow<lrfy  r.  Galvt^stuii,  etc.,  R.  R.  Co.,  93  U.  S.,  352. 

'Taylor  on  Private  ('<>r]M»rati(>nH,  §  419;  Waterman  on  Corporatiomfy  vol.  1,  p.W 
Morawetz  on  Private  Curporationn,  §  543. 
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[SI.  Tbi-  Sundry  Civil  A.t  «f  Mauh  3.  IS'J'.t  (i-iit  Statn..  IliiS).  con- 
iEn»  the  provision  "tluil  n<»  niilroadshiill  U'  i>frinittccl  uimhi  tlw  right 
of  way  wbiob  may  have  been  acquired  by  the  I'liitcd  .StaU's  t(»  a  national 
wim-UTv,  or  I"  omTonch  upon  any  roads  or  w»lks  c'oiistrui-U^I  Uioreon. 
and  maiuUineil  by  tlie  t'nitwl  Statet;."  //'/</  tliat  this  pnivinion  wa« 
intended  to  pii'vent  tlie  (Hvii])ati<iii  of  and  ent-roachmont  ii[K>ii  the 
riphtf  of  way  or  roacU  named  therein:  bnt  did  not  forbid  the  granting 
of  |H>i-niis.Hion  to  lay  a  niiiroad  track  aiToss  a  government  roadway 
leading  to  a  national  cemetery.     CanI  74titf,  Deo^nber,  iS99. 


KAKK. 


^fllSS.  Whoro  the  ap)X)inlmenl  or  •.oniriiiF^-'ion  of  an  otiicer  H|M>i-iti«a 
•  pMrticuIar  date  from  wtiieb  he  is  to  nink.  which  in  prior  to  tliu  date 
of  the  formal  eXM'Utiori  of  the  ini^trument,  it  is  the  foimer  date  wbieJi 
fixe-  ill*  relative  nink  in  thi>  army.'     XXIII.  431).  April,  mn. 

8183.  I'nder  the  existing  ^^tatute  law.  an  offieer  of  the  army  can 
elaim  rank  or  precedeneo  by  virtue  i>f  service  as  n  m!unU-,r  officer 
only  as  lN>twt>en  himBelf  and  another  otfieer  of  the  same  grade  and 
lUt*  of  appointmrut  or  i-ommi^ion—the  case  provided  for  in  Sec. 
lain.  Kev.  St«.  The  ia:id  Article  of  War  in  operative  to  regiilat4'  the 
relative  rank.  Ac,  of  regular  and  volunteer  olBeerx  only  when  serving 
together  in  the  anuy— an  during  the  civil  war,  for  example — »»  dis- 
tinctive cla^wes  of  comirii^.sioned  itllicers.'     XLI,  238.  May,  IfffS. 

SUM.  //</(/  that,  in  fixing  bin  rank  in  relation  to  another  ofBeer  at 
the  wme  grade  and  date  of  comuiiHsion,  under  Se^-.  121i>.  Hev.  St*,,  mb 
officer  VB»  entitled  to  have  taken  into  account  a  period  of  service  re*- 
dfivd  by  him  "'aw  »  commii*eioned  officer  of  the  L'nited  Stale"  in  the 
volunteer  force  during  the  Mexican  war:  the  provision  of  the  second 
nentpnce  of  the  .neclion  not  tteing  viewed  a»  limiting  the  tipplimtion 
of  the  general  and  oontpn!hen»ivv  provision  of  the  (irst  sentence. 
XXXIX,  MV.July,  Iit7fi. 

8185.  In  fixing  the  rehitive  rank  of  officers  of  the  Mfnc  grade  and 
date  of  appointment,  by  reference  to  time  of  service,  under  Sec.  12m. 
Bev.  St«.,  it  \*,  the  time  of  service  i\»  a  commlwioned  officer  is  the 
army  that  in  alone  to  Im-  laken  into  consideration.  Service  in  the  navy 
in  not  U>  l>e  computed.  40,  51.  M'ln'/i,  1S90.  \  wcond  lieutenant 
of  infentry,  appoint<>d  in  tlie  army,  October  10,  iHHf}.  claimed,  by 

'  d(«pl  a*  hMirn'ii  hiiDwIl  aail  hu  •itticrr  ul  Uu*  ipadii  wtKiw  ■mHHDtiuent  ur 
n>ii)nti««iin  Btrr«  rank  lr>im  rhr  iiiriir  rhu  n*  iliw*  hMiiwn,  in  whu-ti  ram-  the  ruin 
t-nH-riWil  h>'  S«-.  iL'ISt.  Kev.  8tt>..  fMvem". 

'  Kw.  hi  m  atniilar  i-fln-t.  an  opiniuu  u[  (lie  AUornev  iitnettl,  in  in  Vylnt.  530.  6«e 
•Im  now  t  U.  f  «)H,  auU. 
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reason  of  nervice  as  a  c*adet  of  the  Naval  Academy  from  1876  to  1883, 
a  precedence  over  all  .second  lieutenants  of  his  date  of  appointment, 
and  the  right  to  have  his  name  placed  in  the  register  accordingly. 
I/ff (I  that  the  ckim  .should  be  disallowed^  since  a  naval  cadet  is  not  a 
commissioned  officer  and  not  within  the  application  of  Sec.  1219,  Eev. 
St8.     LV,  67:^,  Jfme,  18S8. 

2126.  In  the  case  of  two  brigadier  generals  of  volunteers,  officersof 
the  regular  army,  whose  commissions  bore  the  same  date,  and  whoee 
prior  service  as  commissioned  officers  had  been  continuous,  hMtbai 
their  relative  rank  should  l>e  determined  by  the  dates  of  their  original 
entry  into  .service,  and  this  under  the  practice  of  the  War  Department 
is  determined  by  the  date  of  acceptance  of  the  original  commissioD. 
Card  4254,  Ju/i^^,  1898. 

2127.  The  general  rule  is  that  relative  rank  in  the  army  is  regulated 
by  the  actual  rank  held  by  the  officer  in  hLs  corps,  and  this  by  the  date 
given  him  in  his  commission  in  such  corps.  If  an  officer  has,  imme- 
diately preceding  his  present  commission,  held  the  same  rank  in 
another  corps,  this  will  not  give  him  increased  rank  in  his  present 
corps,  nor  corresponding  relative  rank.  To  this  rule  a  noticeable 
exception  is  presented  by  par.  42,  A.  R.,  relating  to  transfers  of  ofr 
cers,  as  amended  bv  (ir .  O.  47  of  1891.  This  order  does  not  restrict 
the  officer's  rank  to  the  rank  of  his  present  commission,  but  gives  hiin 
the  benefit  of  prior  rank  liack  to  the  date  of  the  commission  of  the 
junior  offic(»r  previous  to  the  transfer.  The  order  .seems  to  be  based 
upon  the  intention  of  giving  officers  the  benefit  of  their  previous  rank 
so  far  as  it  can  }k>  done  without  injury  to  others,  and  yet  this  intention 
has  been  practically  limited  to  the  case  of  voluntary  transfers  or 
exchanges.     60,  21(>,  June,  1893,     (See  52  A.  R.  of  1901.) 

2128.  An  officer  was  appointed  second  lieutenant  of  an  infantij 
regiment,  June  15,  1S6JS,  and  this  date  fixed  also  his  relative  ranka* 
toother  second  lieutenants  of  the  army.  Under  the  act  of  March 8, 
1861^  consolidating  his  regiment  with  another  infantry  regiment,  li« 
bec^ame  supernumerary,  and  was  assigned  to  a  cavalry  r^ment,  Juh 
14,  lS(;i),  and  recommissioned  as  a  cavalry  lieutenant  as  of  the  latta 
date.  //</</  that  he  should  have  l^een  so  recommissioned  as  of  th 
date  of  his  original  appointment.*     88,  295,  Fti>rnary^  1890. 

2129.  Th(»  relative  rank  of  officers  of  the  same  grade  and  date  o 
appointment  or  <(»nnnission  is  determined  *'by  the  time  which  ead 
may  have  actually  served  as  a  commissioned  officer",  when  these  period 
are  unequal.     This  l)eing  the  rule  under  Sec.  1219,  Rev.  Sts.,  and  am 

Mt  wuiJ  hel«l  titluTwiso  in  thl-  c-ase  by  the  Attorney  General  (16  Opins.  At  Ge 
291)  wliotH'  views  wtTt'  not  <*oiu*urTvil  in. 
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egulations,  it  should  not  be  set  aside  })y  assignment  of  dates  in  the 
omination  and  confirmation.  *     Cards  2805,  Deceinhet^^  1S06;   7449, 
Tecetnher,  1899;  7790,  7869,  March  and  Ajpnl,  1900. 
2190.  Fifteen  candidates  for  assistant  surgeons  in  the  regular  aniiy 
laving  passed  the  required  examination  were,  on  December  13th,  1898, 
lominated  to  the  Senate,  and,  on  Dec.  24th  following,  were  duly  com- 
nissioned  with  rank  as  first  lieutenants  from  Dec.  12,  1898.    There 
was  examined  with  them  another  candidate  who  passed  in  professional 
requirements,  but  failed  physically.     He  was  subsequently  reexamined 
physically  and  on  June  14,  1899,  was  given  a  recess  appointment  as 
assistant  surgeon  with  rank  as  first  lieutenant  from  that  date.     On  a 
im)mmendation  that,  if  practicable,  he  be  commissioned  with  the  rank 
of  first  lieutenant  to  date  from  Dec.  12th,  1898,  and  that  his  name  be 
placed  on  the  register  in  accordance  with  the  merit  roll  on  file  in  the 
Surgeon  General's  Office,  held^  that  it  would  require  an  act  of  Congress 
to  carry  such  recommendation  into  effect.    Card  7449,  December^  1899. 
S131.  The  act  of  March  3, 1899,  making  appropriations  for  the  sup- 
port of  the  regular  and  volunteer  army,  appropriated  a  certain  sum 
to  pay  the  company  and  regimental  officers  of  the  special  immune 
legiments  (volunteer  army  of   1898)  for  certain   time  that  elapsed 
after  they  had  reported  for  duty  and  prior  to  their  being  commissioned. 
Hdd  that  this  time  should  not  be  counted  as  part  of  the  time  which 
«ich  may  have  served  as  a  commissioned  officer,  in  fixing  relative 
BUik  between  officers  of  the  same  grade  and  date  of  appointment  and 
craomission  under  sec.  1219,  Revised  Statutes  and  par.  11,  of  the 
Anny  Regulations.    They  were  not  "commissioned  officers  of  the 
United  States"  prior  to  being  ''  commissioned  ;"  and  therefore  no  time 
prior  to  their  being  commissioned  should  l>e  counted  as  time  actually 
served  as  commissioned  officers  of  the  United  States.     The  appropria- 
tion act  simply  provided  for  their  being  paid  for  time  lost  by  them 
tfter  reporting  at  the  place  of  rendezvous  and  prior  to  their  l)ecoming 
officers  of  the  army;  was  indeed  a  recognition  of  the  fact  that  they 
were  not  in  the  service  during  the  period  named.*     Card  7050,  Sej?- 
tmher^  1899;  October^  1900. 

EECOMMENDATIOir. 

2182.  A  recommendation  of  the  accused  to  clemency  is  no  part  of 
the  official  record  of  the  trial,  or  of  the  proceedings  of  the  court  «v< 

'It  was  held  however  by  the  Secretary  of  War  under  date  oi  Man'h  12,  IIHK),  that 
rhere  the  date  of  rank  as  given  in  the  coinmi^Hit^n  tiad  l>eeii  iixe<l  hy  the  joint  action 
I  the  President  and  Senate,  it  could  not  ]x»  changed  except  by  autliority  of  an  act  of 
'oQffresB. 
'Compare  opinion  of  Atty.  Genl.,  date<l  Feb.  27,  1901. 
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ifiu'h^  hut  is  merely  the  personal  act  of  the  members  who  sign  it.  It 
should  not  therefore  V>e  incorporated  with  the  record  proper,  but 
should  )>o  apix'nded  to  or  transmitted  with  the  same  as  a  separate  and 
indep<Mident  paper.     XII,  572,  Sept<imber^  1866. 

2133.  Where  the  members  of  a  court  martial  who  had  joined  in  a 
recommendation  which  had  l>een  appended  to  the  record  and  regularly 
transmittiKl  to  the  reviewing  authority,  applied  to  have  the  same  with- 
drawn on  the  ground  that,  Ijecause  of  information  since  received,  their 
opinions  had  })een  changed,  adri^efl  that  such  a  proceeding  would  be 
exceptional  and  irregular,  and  that  the  preferable  course  would  be  to 
file  with  the  record  the  application  and  statement  of  the  members  80 
that  the  same  might  l>e  referred  to  and  considered  in  connection  with 
the  recommendation.     XXXIII,  580,  December^  1872. 

2134.  It  is  of  course  always  discretionary  with  a  member  of  a  court 
martial  whether  he  will  make  or  join  in  a  recommendation  to  clemeocj. 
MemlKM-s  however  will  in  general  do  well  to  refrain  from  subscrilring 
recommendations  where  the  testimony  on  the  trial  as  to  the  merits  of 
the  case  or  the  character  of  the  accused  fails  clearly  to  justify  a  remis- 
sion or  mitigation  of  the  punishment.  Weak  and  ill>considered  rec- 
ommendations have  not  unfrequently  given  rise  to  severe  criticism  od 
the  part  of  reviewing  officers.  Thus  in  G.  C.  M.  O.  9:i,  Hdqrs.  of 
Anny,  18f)7,  the  Secretary  of  War  expresses  himself  as  '•surprised 
to  find  that  anv  officer  of  the  court  could  recommend  remission  or  com- 
mutation  of  the  sentence  of  dismissal  in  a  case  where  the  conductof 
the  officer  tried  was  as  reprehensible  as  that  oV  the  accused.*  Mem- 
bers, in  offering  reconmiendations  should  be  careful  to  state  tne  specific 
grounds  upon  which  the}'  Imse  the  same.*    XXXIII,  418,  Oiinber^  lS7t 

2135.  Memlx'rsof  a  court  martial,  desiring  to  recommend  an  acco^ 
to  clemency  need  not  all  sign  the  same  statement  There  may  be.  in 
any  case,  two  or  more  sepiirate  recommendations  each  signed  by  dif- 
ferent nienilMTs.^     XXXVII,  1*21^  Novemher^  1875. 


» In  < ;.  ().  ;W  of  1S43,  the  Secretar}'  of  War,  Hon.  J.  M.  Porter,  in  reviewing  a  ctse, 
remarks  as  follows:  "The  praetiee  <>f  the  inembers  of  a  court  martial  first  findiiJ£«p 
otticer  puilt y,  ami  then  n»< "on unending  him  for  clemency,  is  to  be  deppw'ateii.  «i* 
an  endeavor,  t<M)  fretjuently  made,  to  transfer  the  resixinfiibility  of  their  findiiy^ 
the  iVpartinent  <»f  \\  ar  when  it  nhoiild  reut  upon  the  court  itself.''  And  see  0.0. 
'M2,  War  Dept.,  isiWi;  (J.  C.  M.  O.  27,  id,  1871. 

*In  ii.  ().  70,  I>ept.  of  I>akota,  1S70,  Maj.  Uen.  Hancock,  the  reviewing aothoritr, 
obtiervi*H:  "As  ttie  ineiu)K*rsi»f  the  court  are  nlent  with  regard  to  the  conadennooi 
by  wliich  tlicy  wen*  inHueiuH^l  in  making  their  recommendation  in  the  prison^ 
behalf,  it  is  iniiM)ssible  ft>r  the  reviewing  authority  to  determine  whether  their  reieoDi 
for  making  the  riH-oinniendation  were  sufficient  to  justify  a  mitigation  of  the  wnteoce. 
No  oonnideration  van,  therefore,  l)e  paid  to  it  The  eentenoe  ia  approved,  and  vili 
be  duly  4'arrit*<l  into  exe<'Ution." 

'  A  (iu4e  in  which  there  were  two  recommendatKHiB— one  signed  by  a  angle  mO^ 
l)er — is  published  and  reniarke<l  ni>on  in  G.  C.  M.  O.  92,  War  Department,  1875. 
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BSCOED  OF  COUBT  MAETIAL. 

8136.  It  is  clearly  contemplated  by  the  statute  law  (see  the  113th 
nd  114th  Articles  of  War,  taken  from  the  old  IMJth  Article;  also  the 
.ter  provision  incorporated  in  Sec.  11J^9,  Rev.  Sts.)  that  a  court 
lartial  shall  make  a  formal  record  of  its  proceedings,  and  the  Army 
regulations  and  Court-Martial  Manual  direct  as  to  the  substance  and 
>nn  of  the  record  in  certain  particulars.  Upon  such  basis,  the 
ecord  of  a  court  martial  has  come  to  be,  in  our  practice,  a  full  reix)rt 
nd  recital  of  the  details  of  the  trial  in  each  case,  including  all  the 
estimony  introduced.  As  to  the  character,  effect  and  proi>er  contents 
)f  a  record  of  a  military  court  (the  same  rules  l)eing  held  to  apply 
in  the  main  to  records  of  garrison  and  regimental  as  to  those  of 
general  courts '—XXI V,  540,  May,  1SG7;  XXVII,  647,  May,  1869; 
XXXII,  130,  November,  1871),  the  Judge-Advot*ate  General  has  held 
as  follows: 

(a)  That,  in  view  of  the  requirement  of  the  Army  Regulations  that 
"every  court  martial  shall  keep  a  complete  and  accurate  record  of  its 
pnxjeedings,^'  the  entire  proceedings  and  action  of  the  court  upon  the 
trial  should  be  fully  set  forth,  including  the  organization,  challenges 
to  members  (if  any),  arraignment,  pleas,  testimony  of  witnesses  and 
documentary  evidence,  motions,  objections,  arguments,  rulings  of  the 
court  on  interlocutory  questions,  adjournments,  continuances,  closing 
addresses  or  statements,  findings  and  sentence; — in  short  every  part 
tod  feature  of  the  proceedings,  material  to  a  complete  history  of  the 
trial  and  to  a  correct  understanding  ])y  the  reviewing  officer  both  of 
the  merits  of  the  case  and  of  the  questions  of  law  arising  in  the  course 
of  the  investigation.*  XXXII,  453,  Aj^rll,  187-2,  Where  a  sentence 
is  pronounced,  the  record  should  contain  everything  necessary  to  sus- 
tain it  in  fact  and  in  law.     II,  511,  March,  1863, 

%  That  the  record  of  each  case  tried  bv  a  court  martial — where 
several  cases  are  tried  thereb}* — should  'Mm*  complete  in  itself*'  (army 
'^golations,  now  Court-Mar.  ^lanual  [11H)1],  p.  5i))  and  as  nuich  an 
ttitiretv,  both  in  form  and  in  substance,  as  if  it  were  the  onlv  case  tried, 
wh  record  should  be  separate  and  distinct  from  every  other  record, 
containing  all  that  is  essential  to  an  original  and  independent  official 
|*per,  and  so  perfected  as  to  leave  no  material  detail  to  ]>e  sui)plied 
iit>m  any  previous  or  other  record.  The  proceedings  in  each  case 
should  be  made  up  separately:  records  therefore  should  not  be  atta<hed 

*But  A.  R.  054  of  1885,  b»  aineinlnl  ])y  (i.  O.  1^9,  A.  (J.  ().,  liK)l  (A.  l^  IO-m  of 
901),  provides  that  teetimoiiy  taken  ])efure  ri'^inicutal  or  pirrisoii  court  martini  will 


ot  be  reduced  to  writing. 
'Compaie  Coffin  r.  Wilbur,  7  Pick.  ir>] 


1.     SiH'  Court-Mar.   Manual   ( 11H)1  ),  pp.  59 

id  ao. " 
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tojarether,  but  should  be  prepared  and  tran.smitted  us  disoonnei'ted 
documents.  Ill,  402,  413,  Augnst^  1863;  XIX,  330,  Jarutary,  1866; 
XXXII,  130,  ^^ovemher,  1S71. 

{c)  That  the  copy  of  the  convening  order^  directed,  by  army  regu- 
lations (now  Manual,  p.  51))  to  be  ''set  out''  in  each  c-ase,  should 
properly  be  prefixed  to  the  proceedings,  as  constituting  the  initial 
authority  for  the  existence  and  action  of  the  court.  XXXII,  13<), 
Noveniler,  1871;  XXXIII,  391,  October,  1872.  This  order  should  of 
course  be  complete,  and  should  exhibit,  by  its  heading  and  its  sui)- 
scription,  that  it  has  proceeded  from  a  commanding  officer  competent 
to  order  the  court.  XXIII,  636,  August^  1867.  Where  several  case* 
are  tried  by  the  same  court,  a  separate  copy  of  the  order  should 
accompany  the  record  in  each  case:  only  to  prefix  a  single  copy  to  the 
first  of  a  series  of  records  attached  together  is  irregular  and  in  vio- 
lation of  the  regulation  as  well  as  the  general  rule  that  every  record 
should  be  ''complete  in  itself."  IV,  607,  Ftbrmi^y,  186^.  Where 
subsequent  orders  have  been  issued,  adding  or  relieving  members  or  a 
judge-advocate,  or  otherwise  modifying  the  original  convening  order, 
copies  of  these  should  follow  the  original  or  be  elsewhere  incorporated 
in  the  record.  XIII,  384,  FSruary,  1865.  In  their  absence  it  may 
not  be  possible  to  determine  on  the  face  of  the  record  whether  the 
officers  who  composed  the  court  on  the  trial  were  actually  or  legaBy 
detailed  therefor,  or  whether  the  prosecuting  judge-advocate,  or  the 
judge-advocate  who  authenticates  the  proceedings,  was  so  detailed. 
XXI,  488,  June,  1806;  Card  53^3,  Xov^nthrr,  1898.  In  connection, 
however,  with  any  order  making  a  change  in  the  original  detail  of 
members  or  substituting  a  new  judge-advocate,  the  record  should  note 
the  fact  of  the  new  moni})er  taking  his  seat,  or  new  judge-advocate 
commtMicing  to  officiate,  according  to  the  ortler,  on  a  certain  day. 
XXIX,  i\<)\,  January.  1870. 

{(I)  That  the  record  should  show  that  the  court  met  and  oiganized 
pursuant  to  the  order  or  orders  constituting  it.     It  is  necessar}',//^? 
to  the  due  organization  of  a  general  court  martial  that  there  should 
assemble  at  the  time  aiid  place  indicated  in  the  order,  at  least  a  quorum, 
/.  e.  five,  of  the  officers  detailed  as  meml^ers.     And  the  i*ecord  j^houM 
show  that  at  least  five  menilK^rs  were  present  and  acting,  not  only»^ 
the  original  asscini)liiig  ana  proceeding  to  business  as  well  asattk 
formal  organization  after  the  right  of  challenge  has  been  fully  exer- 
cised, but  also  at  every  day's  session  throughout  the  trial  to  the  end. 
Ill,  413,  Aiujmf,  ISO,];   VI,  384,  September.,  1864.      The  record  of 
the  first  assembling  should,  preferably,  specify  the  members  present 
by   name,   rank,   &c. :    the   statement  that  ^'a/l  the  7nember9^  wert 
present,  while  strictly  sufficient,  is  not  a  form  to  be  favored.     A  stite 


-iilKT    -HAKTIAL. 


syg 


mvnl  to  ihcettevl  that  ihoiWHW  iiu:mlhrH  wi-re  pnwciit  fusiitit  pi-i-vioiis 
trial  fay  the  same  t^'oui't.  is  iinprupcr.  an  being  in  (>ontrBventiori  of  the 
ruk:  that  the  ret^'onl  nf  <>a4'h  case  .shonlil  b(>  an  entirety  and  not  made 
up  aA  to  any  particular  liy  a  n-fL-renco  to  a  re<^v)ril  of  a  previous  cu»e. 
III.  4oa,  Au^imt  ti,  IfiC-S.  It  is  not  however  irre^lar  to  statfi  at  the 
twinnipnoetncnt  of  any  day'H  prwewlinjf» — subsequent  to  the  day  of 
thi-  tirNt  tifts»ion  of  tht!  rourt  in  any  cane — that  alt  tbo  membei-H  and  the 
judge-ad %-orate,  without  M[)eL-Ja]ly  naming  theni  wt>rc  present.  XXI, 
351.  Apr//,  18G6;  XXVI.  .516, '.lyW/,  ISGS.  The  rword  should  alriO 
»how  the  prvswnoeof  thv  at-cuwdat  thi'  time  of  iheor^tnixution  (^f  tlie 
i-otirt  for  hiH  trial,  »»  also  at  all  the  material  Hta)^  au<l  portions  of  the 
pr-Kw^ings.'     XXIV,  4S8.  April.  1!W7. 

In  the  record  of  the  proceedings  of  a  court  martial  at  it*  organiza- 
ti<m  for  the  trial  of  a  cumc  the  officers  detailed  as  niemlM-rs  and  judge- 
Mlrocato  (tbould  ))e  noted  by  name  om  present  orabbenl.  In  the  record 
of  the  pr<K-eedingM  of  HiiltstHpient  tiesHions  the  following  form  of  Mords 
should  bi<  luied,  subject  to  such  moditicalions  &»  the  facts  may  re>)uire: 
"Pn>wnl.  all  tbo  memlx'rs  of  the  I'ourt  and  the  judge-wlvoeitU'." 
When  tbu  absence  of  an  otliecr  who  ha:s  not  <iualiflo<i.  or  who  has  t>een 
relieved  or  pxeused  a»  a  member,  ha>*  been  accounted  for,  no  further 
note  Mhouid  be  made  of  it.'  46.  'A'Mt.  April,  1^'H.  It  \*  not  custonmrj- 
to  take  notice  in  the  rw<>r<i  of  a  mere  reee«s;  but  if  a  reeess  1m'  noted 
at  all.  it  Hhould  appear  from  (he  rei'ord  (hut.  on  the  n-a-nitembling.  the 
niemlK'n*.  judge-advoeate  and  a*^u»ed  were  duly  present.  87.  41S, 
J.inuiiry.  tXOJ. 

('■)  lliat  the  re>eor(t  .-^ihould  ithow  that  the  order  or  orders  e<»nvcning 
the  t^uurt  and  detailing  the  memlierx  were  read  (olheaeeuM>dorcommu- 
oii-ated  to  him,  and  that  he  wai^  afforded  an  opportunity  of  ohjei-ting  to 
any  uieuil^er,  that  \^  to  say,  that  the  priiilege  of  challenge.  ac(v>rded 
and  defined  by  the  H«th  Article  of  War.  wa^  extended  to  him.  11,  83. 
Mi>nh.  IS-6.1.  Thi«t4'stingof  rhememU'rs  i-*  the--w„<iow*i-nlial  tothe 
'htv  organization  of  the  court,  and.  though  the  phruHeolog)-  of  the  quen- 
tion  put  to  the  ao'iiMtd,  or  of  his  Hii.'<wi-r  llu'reto.  need  not  l»e  given  in 
the  rivonl.  it  ithotdd  clearly  apix-ar  either  that  he  had  (or  made)  no  objec- 
tion, or  if  he  made  any.  what  it  wa-.  IX.  Irtfl,  Miiy,  J864.  Where 
aitperifir  elmllenge  is  offered,  it  should,  preferably.  l«^  recorded  in  the 
teiTUA  in  which  it  is  expressed  by  the  aeeusetl;  and,  in  connection  with 
Mcii  challenge,  the  n.-cunl  should  s<-t  forth  the  remariu  of  the  mem- 
tier,  if  any.  and  the  action  of  the  court,  an  also,  if  an  i^wue  Ih-  joimnl 
on  iW  challenge,  the  evideniv,  if  any,  Intnalnced,  and  the  argument 
Where  a  member  is  added  to  the  court  at  a  xulMocpient  «tage  <if 
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the  proceedings,  the  record  Hhould  nimilarly  show  that  the  accu^ied  was 
afforded  an  opportunity  of  objecting  to  him,  and  set  forth  the  action 
taken  if  objection  was  made.     VIII,  662,  «/w/y,  186i.     It  may  be  added 
that  while,  with  the  convening  order,  any  nuhsequent  orders  by  which 
the  original  detail  may  have  been  modified,  should  be  read  to  the 
accused, — the  fact  that  other  orders  relating  to  the  court,  but  not  to 
its  ]>**rfiOfuuK  such  as  an  order  changing  the  place  of  meeting  or  an 
order  authorizing  the  court  to  sit  without  regard  to  hoinrs,  vmx  not 
have  I)eon  so  read,  will  not  constitute  an  irregularity.     It  is  U8ual. 
however,  and  proper,  to  read  all  such  orders,  equally  with  those  relat- 
ing to  the  composition  of  the  court,  in  the  presence  of  the  aociwed. 
XXXIX,  239,  October.  1877. 

if)  That  the  record  should  show,  as  the  final  essential  to  the  due 
organization  of  the  court,  that  the  members  and  judge-advocate  were 
qualified  by  being  duly  »wor?K  And  this  should  be  shown  in  Ae  rec- 
ord of  every  case  tried  by  the  same  court,  since  the  court  and  judge- 
advocate  must  be  sworn  independently  and  anew  for  each  triaL^ 
XXXV,  8,  April,  187 J.  The  approved  form  for  recording  thi«  pro- 
ceeding is:  "'The  members  of  the  court  and  the  judge-advocate  were 
then  dul}'  sworn."  Any  statement,  however,  will  be  legally  sufficient 
from  which  it  c*an  l>e  gathered  by  the  reviewing  officer,  or  presumed, 
that  the  meml>ers  and  judge-advocate  were  in  fact  qualified  as  required 
by  Arts.  84  and  85.  Where  an  absent  member  joins  or  a  new  nieni- 
ber  is  added  to  the  court,  or  the  first  judge-advocate  is  relieved  and  a 
new  judge -advocate  is  detailed,  at  a  stage  of  the  pix)ceedings  subse- 
quent to  the  original  organization  and  qualifying,  the  record  should 
show  that  such  momlwr  or  judge-advocate,  before  acting,  was  swcffB 
as  al)ove  indicaUnl.'  Ill,  548,  August,  1863;  IX,  222,  June,  M; 
Card  5323,  XfPMnhtr,  1808. 

{[/)  That  tlio  rocord  should  further  set  forth  the  arraignment  of  th« 
accused  on  the  charges  and  s^^ecifications,  with  the  plea  or  pleas  made. 
If  special  pleas  are  interposed,  the  issue  joined  and  action  taken  upoo 
the  same  should  be  clearly  stated.  II,  83,  March,  1863;  XV,  546» 
July,  I860;  Cards  5166,  51S7,  October,  1898.  The  charges  and  speci- 
fications should  proi>erly  he  emlnxlied  in  the  record  instead  of  being 
referred  to  as  annexed.     XIV,  Hl»,  January,  1865. 

(//)  That  the  record  should  fully  set  forth  all  the  teMimony  introduced 

*  Compare  Coftin  v.  Willxmr,  7  Pick.  150.  **It  is  not  considered  a  compliiDC* 
with"  ]>ar.  82^»,  Aniiy  RejfulatioiiH,  directing  that  **the  court  is*  to  l)e  Hwom  it  the 
couuueiK'oincnt  of  each  trial,"  "to  call  peveral  prisoners  into  court  at  the  same  time 
and  swear  th«*  nicinUTs  of  the  court  ow:^  hefore  them  all."  G.  O.  00,  War  Depi, 
1873.     See  also  Court-Mar.  Manual,  pp.  50  and  139. 

*The  inversion  of  the  pro|H*r  rWer  of  swearing  the  court  and  juilge-advocate  va 
held  hy  the  Attorney  (ieneral  (13  Opine.  374)  not  to  have  invalidated  the  pwceed 
ings  of  a  naval  couit  martial. 
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WtKMte 
?  to  rpcoitl  cmly  nwh  testimony  iw  h<*  ronsiiiorrd  itittt«Tiiil.  or 
to  MtimmiiriKP  the  testimony  given.  ha«  Ix^n  ivmarketl  upon  m  a  prosa 
irrejriilarity.     HI,  li*«,  ^wVy,  /«;.*/  XX.  4!i,  Orf.J^,  jm$. 

It  is  untiiil  and  proper  (though  not  PMcntial)  to  spocifv  l>y  wlij^rb 

|«rty  the  wilnesH  in  introduced  and  by  whom  the  qufstiims  an-  put. 

XXXIV.  435.  SrptirmhfT,  IS7S.     It  la  iildw  UMual  (though  not  es-sen- 

tial)  to  d«>»i(;iinti>  the  point  at  which  the  proiwrutJon  ik  4>losed  and  the 

leMimony  for  Ihv  drfcncc  ik  comnienred.      IV.  131.  Sepinnhtr.  lf<63. 

ll  Hhotild  appear  that  each  witnenM  (whether  or  not  bis  evidence  was 

^inporunt)  was  duly  sworn  (\\\.hoV\.  Ani^mi,  /*?.*;  XXI. -iS,  Sftm- 

|llir,  imo;  XXXIV,  \m,  S.j.t^n.h,-r,  JS73),  hut  it  is  not  ciHtoniarj-  to 

.  add  that  hv  was  sworn  in  the  presence  of  the  Hmwed;  this  fm't  that  he 

W1L1  so  MWoni  lieing  presumed  in  the  alieem-e  of  any  statement  to  the 

oontrary.'     IX.  IHH.  ,Vfii/,  Wtij.     OlijiH-tionH  taken  t«i  thoadmi^wihility 

of  testiiuony  t*houM  he  M.>t  forth  with  the  argument  hud  thereon,  if 

any.  and  the  ruling  of  the  court  (XXVI,  fi43,  Jnhj,  /«W);  and  where 

tho  court  w  cftntrti  on  any  interlocutory  ohje<'tion.  the  fa*-!  will  pr()perly 

Iw  iHited.      IX.  a-il.  J'in'.  l-SG^. 

When  the  court  eloscj^.  the  record  ahpuld  (now)  propt'rly  set  forth 
that  tlie  jiidgi-  advocate  in'thilinr.  (A);t  of  .July  27.  1802,  (*.  2.)  Hut 
an  nln>encc  of  a  statement  to  thi.t  effix-t  will  not  impair  the  legal  valid- 
ity of  the  i'«.'<»rd.  Where  it  simply  appt>ai-s  from  the  record  that  the 
court  ■•clowd."  the  prewuniption  will  Iw  tliat.  in  dosing,  the  nt[uiro- 
meot»  of  law  wei-e  observed.'  66.  .S87.  X<»vmh,-r,  }S9ii;  66,  3.Vi.  35fl, 
J>i,u:  IS9i:  Card.  114,  Ax^wl.  W9J. 

The  rw'ord  need  not  show  allinnatively  tliat  the  aceused  was  offered 
an  opportunity  to  cro*«-exBiuine.  Where  it  apiH-urs  that  he  did  iwt 
croAw-fxaminc,  the  prexumption  will  l»e  that  he  waived  the  privilege. 
So,  the  rworrl  need  not  Ntate  that  the  accu.'*ed  was  notified  tif  his  priv- 
ilegv  of  tn'tng  assiNted  by  counsel.  So,  it  need  not  spm-iffcnlly  state 
or  nbuw  that  the  court  adjourned  at  or  l>efore  3  o'cliH'k  p.  m.*  In  the 
■hnKTice  of  evidence  to  the  contrary,  it  will  l>e  pri'sumed  to  have  done 
so.  There  is  always  a  presumption,  in  the  alisence  of  olivious  irregu- 
larily,  that  the  procM-dings  were  regular  and  m-i-ordlng  to  law.  44. 
4M.  J.iuuari/,  JS^l. 

(i*)  That  the  record  shoul<l  set  forth  tiw.  Jiiufinj/  on  each  of  the  wveral 
ctwrxe«  and  sjieeilicBtionH  (IX.  221.  Jmi^.  IHBJ^;  C«nU  A16tt  and  £187, 


'  Tbrte  fa,  lliiWPV<!T,  iiu  Stat 
nwjnuB  of  tbr  Remnnd. 
vCfns.  18  and  1.1.  A.  U.  < 


y  rwiiiitvuieni  Ihai  a  wlln<«w  nlionlil  lit* 


t  nute  lu  Mlh  Artkla  ul  Wu,  p.  W,  i 
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Octithft\  1898)^  the  proper  entry  as  to  previous  convictions*  (Card 
3097.  Ajpril^  1897)^  and  the  ttentence  in  the  event  of  a  conviction.  In 
a  casi^  of  a  death  sentence  the  record  should  state  that  it  wai>  con- 
curred in  by  two-thirds  of  the  members.*  I,  487,  December^  1862;  II, 
21,  ly^nutrt/,  1863;  IV,  158,  September,  1863.  Care  should  be  taken 
that  there  be  no  variance  in  the  statement  of  the  name,  &o.,  of 
the  accused,  between  the  finding  or  sentence  and  the  charges.  As 
directed  by  army  regulations,  the  record  should  be  ''authenticated" 
by  the  signatures  of  the  president  and  judge-advocate.  II,  545,  Jum. 
1863.  Where,  indeed,  there  are  no  material  proceedings  after  the 
sentence,  the  subscription  of  the  latter  by  these  officers  will  constitute 
a  sufficient  authentication  of  the  record  as  a  whole.  XIX,  616,  J/tfy» 
186C.  Where  the  president  or  judge-advocate  has  been  changed  pend- 
ing the  trial,  it  is  of  course  the  last  one,  the  one  who  was  ser\'ing  at 
the  close  of  the  trial,  who  should  sign  the  record.  XXIX,  604,  Jan- 
uartj,  1876;  Card  5332,  Xaveiiiber^  1898.  Adjournments  from  day  to 
day  arc  not  required  to  l)e  authenticated.  VIII,  507,  June^  186^.  A 
judge-advocate  appointed  ofttfT  the  conclusion  of  a  trial  would  not  be 
competent  to  authenticate  the  record  of  such  trial.  If  authentication 
by  the  officer  who  was  judge-advocate  at  it«  close  cannot  be  obtained, 
the  proceedings  should  be  disapproved.'     Card  5230,  Oct(.ibei\  189S, 

(k)  That,  as  in  substance  dii^ected  by  par.  896,  A.  R.  (955  of  1895; 
1057  of  1901),  the  record  should  exhibit,  at  the  end  of  the  proceedings 
of  the  court,  the  actum  thereon — approval  or  disapproval,  &c.^f  the 
reviewing  authority.  II,  550,  Junej  1863.  This,  though  it  hassom^ 
times  lH»en  endorsed  on  the  outside  of  the  record,  is  preferably  and 
customarily  written  and  signed  within  the  record  on  a  page  following 
the  authenticated  judgment  or  other  final  proceeding  of  the  court 
IV,  428,  Dtci  mht'i\,  1863.  Where  several  cases  are  tried  by  the  same 
court,  the  action  of  the  reviewing  officer  should  be  entered  in  thei«^ 
ord  of  each  trial;  merely  to  endorse  it  upon  the  last  of  a  series  of  caijcs 
would  be  irregular  as  not  a  compliance  with  the  regulation.  XIX, 
336,  Jannary^  1866.  So  it  is  irregular  for  the  reviewing  officer, in 
lieu  of  writing  and  subscribing  his  action  in  the  record,  to  annex  to  it 
or  tile  with  it  ii  copy  of  a  general  order  promulgating  the  proceed- 

'See  Prevkh's  CoNvicTioxft,  anU-;  also  Court-Mar.  !Maniial  (1901),  p.  515. 

*See  Court-Mar.  Manual  (UHU),  p.  58,  mr.  1. 

'Par.  954,  A.  K.  of  1S95,  a^  amended  (1055  of  190n,  now  providee:— "EW 
c<^)urt  martial  nhall  ktvp  a  complete  and  accurate  record  of  its  pnx'eedings,  whioi 
will  be  autheuticateil  in  each  cat<e  by  the  Mgnatares  of  the  preeident  and  jods^ 
advocate.  Whenever,  by  n»as«»n  of  the  death  or  disability  oi  the  judge-adTOcate 
occurrin^j  after  the  court  ha^*  dtvided  on  the  sentence,  the  record  can  not  beaotbeB* 
ticate<i  by  his  ni^nature  it  nuist  nhow  that  it  has  been  formally  approved  by  theoomt 
and  mu«t  l)e  authentii*ate<l  by  the  m^nature  of  the  preHident.  The  judse-advoeitt 
should  affix  bin  signature  to  each  dav'H  proceedings.  Te^imony  taken  Defore  Rfi^ 
mental  or  garrisou  courts  martial  will  not  be  reduced  to  writing.'* 
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I  J).'- anil  liin  action  thereon.      I,  412,  Sotvmb^r,  JUdH.      Where  the  pi-o- 

ilinfpKn?  to  i*'  forwnrdtvl  to  higher  authority  for  tinul  action  uii  tho 

M-ntcni-e.  a  mere  reference,  as  by  the  worda — "  respectfully  referred, 
iir  forwarclfd,  tn  th«  l*rei*idpnt"  (or  otlier  superior)  "for  wtion," 
Ac,  i)t  incomplete  and  irregiihir.  In  Kuch  a  ciuse  the  original  reviewing 
offii-er  should  ntatc  hix  approval,  &c.,  in  full  and  formal  t^rnif).  IV, 
837,  Xmvmhrr.  186J;  VII.  182.  Fifniuiry,  lft6^;  Card  2^U.  January, 
IS97. 

{ff  Tliat  whero  the  t-oiirt  i«  n-aesembled  for  tha  purjwMe  of  a  rffution 
of  il»  proceedings  in  any  particular,  the  re»'ord  nhould  foniially  recite 
all  tlial  i*  ordered  and  done  us  a  new  and  independent  <-Iiapt«>r  of  the 
bihtorr  of  the  oa*e  tried.  The  record  of  a  revision  will  properly  begin 
with  >H!tting  forth  a  copy  of  the  order  re-con voning  the  court,  and  will 
show  that  at  leAKt  five  members  OMtembU'iL,  togetiier  with  the  judge- 
adviMttlc,  and,  where  the  correction  rwpiired  is  such  ai«  to  imiko  it 
proper  that  he  U-  prestcnt  (we  g  225i,  jfMf),  the  accused.  The  record 
will  further  tihow  the  action  taken  by  the  vourt,  in  making  the  correc- 
tion or  otherwise,  under  the  order,  and  the  proceeding  will  be  finally 
authenticated  by  the  signatures  of  the  president  and  judgir -advocate. 
1.  *<;,  Decanher,  JS62;  II,  It".  Mareh,  1S6.};  IX,  65a.  Kj^t^ml^r,  ISG^; 
XI.  1*3.  113.  Xm^,J>^r,  ItiG^;  XV,  547,  Afigiu>t,  iscr.;  XVIl.  -Kt2, 
am]  XIX,  135.  October,  J-SG-'i,  Where  the  court  decides  upon  making 
the  correction,  the  name  should  be  durluml  t'l  hr  riMtil«  in  uiamier  and 
form  as  determined  upon  and  with  the  proper  referem-e  to  the  pail 
of  the  original  pro<-eedings  in  which  the  error  oivurs.  The  error 
itfielf.  however,  w  to  tfc  W-ft  hm  originally  recortled;  all  corrections 
in  the  Uidy  of  the  record  by  erasure,  interlineation,  &<\,  being  irregu- 
birand  iniprop^-r.  XI,  »3,  xHjmr,  XVI.  i«)2.  May,  IStSS;  S3,  345, 
Ajm'i,  ItfAS. 

{uA  It  it  the  better  practice  that  all  the  prix-c^nling)' — even  those  that 
»re  irregiibr— which  tranwpire  in  connection  with  a  trial  or  at  a  revision 
sbiMild  Ite  Aet  out  in  the  record  for  the  information  of  the  reviewing 
authoritV.  XXVI.  251,  IkfuJirr.  1S€7.  It  i«.  however  not  ne<'e»»iary 
to  enrumhcr  a  record  by  Hpnwtling  u{K>n  it  domuiientH,  or  otiier  writing 
or  matter.  cxoludM  by  the  court.  But  the  cluiracter  of  the  writing 
and  the  grounds  upon  which  it  wa»  i-uled  out  Hhould  tw  npecified. 
XLIX.  -ii-t,  IM^inher.  I'iSo. 

S1S7.  Among  the  minor  iM>ints  held  by  the  Judge-Adr(K-at4.<i  General, 
in  connection  with  the  subjei-t  of  the  form  of  the  record,  are  the  fol* 
lowing:  That  the  several  Mtagi's  of  the  pro<'eedingi»  of  Uie  court 
•bould  appear  in  tho  rcc4>rd  in  the  proper  order:  thiu,  that  the  Hwear- 
iug  of  the  court  shoidd  not  lie  recorded  before  the  statement  h«  to 
whi-tber  the  accused  objivted  to  any  of  the  mcmber«.  Ac     XI.  1, 
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Ociohrr.  JfiG^-  That,  in  iU  Mtatement  of  the  openiDg  of  each  day's  ses- 
sion, the  record  niU3'  well  mention,  if  such  wau  the  fact,  that  the 
procecdingij  of  the  previou:*  day  or  session  {if  any  were  had  in  tl>e 
same  case)  were  read  and  approved.  XXV,  34ft,  Fi-briiary.  JSSH: 
XXXIV.  liii,  March.  1S7-L  Snch  a  reading  however,  though  desin- 
ble  as  giving  the  (-ourt  an  opportunity  to  make  corrections,  is  ofttn 
not  resorted  to,  and  even  where  it  is,  is  not  always  noted  in  ^ 
record.'  XXI,  tJ7!t,  yoi-emher,  IHCO.  That  there  is  no  legal  objection 
to  j/rintiiiij  the  record,  or  any  part  of  it  (such  as  the  orders,  charges 
and  specifications,  where  numerous),  provided  of  course  the  »ignatnres 
of  the  president  and  judge-advocate  are  written  by  them  in  person. 
XIII,  3S4.  F,1>riiiiri/.  1865.  T^at  the  record  will  conveniently  ind 
properly  l>c  endorsed  on  the  outside,  or  cover,  so  that  the  name  of 
the  accused,  and  the  court  by  which  he  was  tried,  with  the  time  tod 
place  of  trial,  &.,  will  be  apparent  without  opening  and  enuniDing 
tiie  proceedings.     XXXI,  244,  March,  1871, 

2138.  Unless  it  clearly  appears  to  the  contrary  on  the  face  of  tirt 
record,  it  is  in  general  to  h^pretnuned  therefrom,  not  only  that  the  cooii 
had  jurisdiction  in  the  case,  but  also  that  the  proceedings  were  suffi- 
ciently regular  to  be  valid  in  law.'     XII,  353,  FSi-uary,  1865. 

2139.  Where  the  proceedings  of  a  court  martial  have  regularly  ter- 
minated,  and  the  sentence  has  been  confirmed  and  ordered  to  be  ezft- 
cuted  by  the  proper  and  final  reviewing  authority,  the  tact  tbatllw 
record  has  since  been  lantdoen  not  impair  or  affect  the  judgment  of 
the  court,  and  constitutes  no  legal  obstacle  to  the  enforcement  of  tbe 
penalty.  IX,  238,  Jutu;  Ifl64.  But  where  the  record  of  the  triJof 
a  soldier  who  had  pleaded  not  guilty,  and  in  whose  case  consider»bl« 
evidence  had  Iteen  introduced,  was,  bj-  a  casualty  of  war,  lost  befon 
anj-  action  had  Ix-en  taken  upon  the  sentence  by  the  reviewing  oSctt, 

'  Sit'  Oiiiri-irar.  Manual  ( IttOl) ,  p.  HO,  iwr.  2. 

'  However  lUviralile  it  iiiHV  have  l-een,  in  view  of  the  numerous  and  feriom*- 
feetM  frei[iientl_v  oti-iimnR  in  the  recordrt  of  courttt  martial  during  the  mi  ci  lb* 
Relielliiiii,  mid  in  unler  to  imluoe  a  (mtater  precisiiin  ainl  uniformity  in  tbepni''^ 
tiiin  of  sui'li  reoori);',  to  treat  (oh  uae  not  unfrequently  d'lNtO  the  moregiaveoltM 
defects  as  fiiinl  !•>  the  iiiliiliii/  of  the  pnM-eedin^  or  pent'in-e,  it  ia  ooncaved  tW  * 
eanie,  iu  Kcnt-ral,  tiiiiilit  pniperly  havu  lieen  reKanlo<l.  t-in)  may  now  be  t«mM,II 
onlv  (ailliiiKfiir,  or  justifyiiiir,  a''?w";7)r'ini/of  tneptiH'er-iiucp.     It  is  IhedSfrttiw 
rulmtt  of  tlie  civil  omrts  that  uherp  the  court  on  any  trial  was  le^lv  cotaBlulw. 
had  jiiriiulirtion  cif  llie  iiuv.  unci  )ium  imiioivd  a  legal  wnU-ncc  or  jiu^trmit,  <Ml 
reaiKinalili'  ititiniltiiciit  will  lie  iiiaihMn  favor  of  the  reffiiiariiv  nf  its  pro«e(li^|i^4| 
even  wlicn-  tin-  waum  are  clearly  in>;(rular,  the  validiiy  «{  the  nsnlt  will  nd 
deemed  to  lie  aHcctiil,  proviili-n   no  ctatutory  provisiuii   tia^i   Kh-u   viulaie-l. 
Huttim  1-.  BUiim',  'i  iSerjrt.  A  Kawie,  75.  79;  Sloore  r.   H.:u.-t:>ri.  ?.   i.i.  IvT;  TriniK 
Chim-h  r.  Hiwiii".  4  Kobt.  1: 1-^lwardar.  State,  47Mi». '-^I,     A1..I  it  is  Juni^lwH 
that  the  reinilarity  or  valiility  of  the  minor  detailsof  tbi-  I'riHV.-iliaifsi  tiiay  1<ce' 
j(y_ eviden<H>  oiitiiiile  thereciiril.     Van  Deiwen  r.  Sweet, -fil  N.  Yurk,  37S^     Siiail! 
it  is  beiit'veil — no  omiefiim  or  error  in  a  record  of  conrt  martial,  not  in  cuaU 
of  expr»«  Htatute,  should,  a^  a  general  rule,  tie  regardnd  aa  absoluteljr  tav 
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M  that,  unless  the  court  could  Ik»  n»coiiviMu*(l  and  a  now  record  could 
e  made  out  from  extant  original  notes,  the  pnK'oedings,  inasnuich  as 
aey  could  not  be  intelllj^^ntly  reviewed  or  fonnally  approved,  should 
roperh'  Ik*  consideivd  as  inopenttire  and  tln»  sentence  of  no  effect. 
'I,  5.S2,  Drench  r,  LHOJ^. 

Where  the  record  of  the  trial  of  a  doei-ter  was  destroyed  h}-  tire 
efore  it  could  Vk5  acted  uj^on,  and  he  was  tlH»reui)on  r«»storod  to  duty, 
M.  that  the  destruction  of  the  record  ]H»fon»  action  thereon  had  in 
he  particular  case,  the  lejral  eff«»ct  of  an  ai'tjuittal  and  relieved  the 
le?*erter  from  the  forfeiture  of  jm-  due  ut  date  of  (h»sertion.  55,  l^<l, 
\Hgiixf,  JSOJ;  65.  3^8,  Jttnr.  ISOJ^, 

2140.  The  lejy^al  I'ecord  of  a  <*ourt  martial  is  that  record  which  is 
finally  approved  and  adopt«'d  by  the  court  as  a  IkkIv,  tmd  authentioited 
by  its  president  and  judge-advocate.  Th(»  court  as  a  whole  is  respon- 
sible for  the  record;  and  the  instrument  which  it  approv«»s  a>  such  is 
itsreconU  however  the  same  may  havi»  h<»en  made  up.  It  is  inunate- 
rial  to  the  sufficiency'  of  a  record  whether  the  same  was  kept  or  written 
by  the  judge-advocate  or  a  ch»rk.  So  when*  a  clerk  or  rejjorter, 
»ppointe<l  and  sworn  to  keep  the  record,  did  not  act,  hut  tlu*  i'ecord 
va«  prepared  bj' the  judge-advocate  or  some  other  ]x*rson  employed 
by  him  to  assist  him,  hrhl  that  this  circumstance  did  not  affect  the 
validity  of  the  record  as  finally  approved  l)y  the  court.  XLIII,  J54G, 
Jnntf,  IHHO. 

il41.  The  record  of  a  trial  bv  court  martial  should  ini'lude  a  recoiil 
of  meetings  where  no  business  is  tran.su-ted,  tog«»ther  with  a  statement 
of  the  reason  why  ntmc  was  transiu*tt»d.    XLVIII,  :ioi»,  Juttunnj^  ISSJf, 

2142.  It  18  not  esst*ntial  that  the  record  of  the  court  should  show 
that  the  judgi*-advoi*atc  caUed  the  attention  of  tin*  accused  to  th«»  fact 
rf  hi.s  privilege  of  testifying  in  his  own  l)ehalf.     (J.  O.  T.")  of  I8s7 

tb^ procee^liiigs  where  there  nMiiiiiiiH  num^'h  in  the  nMM»nl  fairly  t(»  warrant  the  j)r<»- 
?WDpti<»n  that  the  legal  recjiiirenifnts  have  iMH'ncniiiplicMl  with,  or  where  ihen-view- 
^luthoritv  can  immily  the  4lefe<*t  fmm  l»is  own  nttieial  kimwUHl^re.  nr  fmni  current 
oroenor  «>t(ier  HatiHiact'ory  c'vi<U»nee  readily  availal)le  to  tiiin.  Thu«  where  noc«»i»y 
Ofthe  convening  (tnler  aironqtanieH  the  pnM-ttMJiniiH,  hut  the  reviewing  authoritv, 
iMmthe  fau^t  of  havnig  ihwuetl  it  hinis4'lf  or  from  t)ie  reronlsof  th(>  enmniand  oroth- 
^i«e,  is  official! y  aiipriKHl  that  the  mnrt  was  <luly  eonvened,  the  pnH'tHHlingH«n» 
*^t*i  be  treateil  an  fatally  ilefis-tive,  }>nt — tlie  e<»urt  a] >] Hearing  in  fa«'t  to  liave  U-^^n 
jwurtitutwl  and  to  have  acte<i  pursuant  tn  the  onler, — uiav  )h»  regarded  as  valid  in 
•KWtbuugh  iniperfwtly  reoorfkHl.  Where  indi^-d  the  re<*orA  dii*l•ln^*eH  in  the  pnM-eed- 
'DgB  of  a  ffeneral  court  martial,  an  irrenu'tliahh^  tlrfeet  in  a  vital  ]»arti4ular,  an  the 
wttliat  the  ct^urt  waH  couiikikhI  of  )mt  four  inendn'rH,  the  jmiefH^lingsand  sentence, 
tfany,  must  he  held  inoperative,  nim-e  the  ufafufr  inn — Art.  "."> — han  lixed  live  nieni- 
bmas  the  lefsftl  YnimmNm  forBueh  amnrt.  But  Avhere  the  deft'ct  iHH'urH  in  a  U's*^ 
Ulerial  feature,  or  is  one  of  f<tnn  only,  tlie  mine,  while  it  may,  it  of  u  gnive  elianie- 
w,  properly  warrant  a  digapprontf  of  the  i>nK*ee<lingH — in  iiik^  it  canimt  1m'  renmvi'd 
7a  revision  bv  the  court  on  ^)eing  n'aHriemhle<i  for  thepiinN»H(*, — will  n<'t  inuenend. 
tnhelilv  justily  the  reviewing  authority  in  pronouncing  the  priNttiiings  to  1m*  void, 
r  in  treating  them  as  neoeaBarily  without  legal  effect 
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requires  only  that  this  \ye  done  '*lH?fore  the  assembling  of  the  court'* 
36,  185,  OvUHfrr,  1HS9. 

2143.  The  record  of  a  court  martial  must  show  affirmatively  what- 
ever  is  made  by  ntatute^  essential  to  its  jurisdiction  and  the  legality  of 
its  proceedings/  for  example,  that  the  members  and  judge-advocate 
were  sworn  as  enjoined  by  the  84th  and  85th  Articles  of  War.   So 
repeatedly  hrhl  that  if  the  record  failed  to  show  that  the  court  and 
judge-advocate  were  sworn,  and  the  omission  could  not  be  supplied  by 
proceedings  on  revision,  the  sentence  was  void;  but  that  if  the  court  had 
not  been  dissolved,  the  original  reviewing  authority,  or  hb  succesjor 
in  conuiiand.  the  record  having  l>een  transmitted  to  him,  either  before 
or  after  his  final  a(*tion  on  the  sentence,  could  legally  reconvene  the 
court  to  supply  the  omission  in  the  record,  if  there  was  in  fact  an  omis- 
sion; the  only  purpose  of  such  revision  being  to  make  the  record  i-on- 
form  to  the  actual  facts,  in  other  words  to  speak  the  truth.     1, 4S7. 
Decetnhr,  1SG2;  II,  154,  155,  .ly/r//,  1SG3;  IX,  653,   Sepfemher.  mi; 
XI,  93,  Xoveml}er,  lS6i;  XIX,  336,  January,  1866. 

2144.  A  mere  clerical  error  in  the  spelling  of  the  name  of  the  accused, 
leaving  it  uhf/i  Hnnam*^  is  not  a  case  of  misnomer  and  does  not  affect 
the  validity-  of  the  proc^eedings  as  recorded.     26,  234,  Jime^  ISSS. 

2145.  The  record  of  a  court  of  justice  consists  of  two  parts  which 
may  be  denominated  the  substantive  and  the  judicial  portions.     In  the 
fonner — the  substantive  portion — the  court  records  (makes  a  record  of) 
or  attests  its  own  pnH^edhtt/M  and  acts.    To  this  (record  or  attestation) 
unerring  verity  is  attributed  })y  the  law,  which  will  neither  allow  the 
record  to  be  contradicted  in  these  respects  nor  the  facts  thus  recordedor 
attested,  to  be  proved  in  any  other  way  than  by  the  production  of  the 
record  itself  or  ])v  copies  proved  to  be  true  in  the  prescribed  manner. 
The  Supreme  Court  of  the  United  States  has  repeatedly  held  that  a 
court  martial  is  a  court  possessing  ample  and  exclusive  jurisdiction  to 
tr}'  and  determine  a  certiiin  class  of  cases,  and  that  its  functions  aW 
those  of  a  court  and  its  acts  judicial  proceedings,  etc'     These  proceed- 
ings and  acts  are  all  n»corded,  and  the  record  thus  made  is  ultiniately 
filed  in  its  proper  place  as  the  re(*ord  of  the  judicial  proceedings  hai 
Where  therefore,  after  a  record  of  a  genei*al  court  martial  had  been 
duly  acted  upon  and  the  sentence  (dismissal  of  an  officer)  executed, the 
dismissed  officer  filed  affidavits  to  the  eflfect  that  the  testimonv  of  one 
witness  had  not  been  made  a  part  of  the  record  (which  in  fact  didnol 
show  that  any  such  witness  testified)  and  asked  that  the  sentence  be  seA 


»  Riinkle  r.  X'.  S.,  122.  V.  8.,  543. 
'  Heat,  Principlffi  of  Evi<leii<v,  p.  578. 

'8ee  Dyne;?  r.  Hoover,  20  Howanl,  «5;  Er  ^Htrte  Rw(l,  100  U.  S.,  13;  Smith  r.  WUl 
uey,  116  It/.,  167;  Johni»on  r.  Sayre,  158  id.,  109;  Swaini  r.  U.8.,  166  ni.,561. 
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side  iw  void,  it  was  held  tlmt  the  record  could  not  be  thus  contradicted 
»r  imi^>eached,  or  the  validity  of  the  sentence  (questioned/    Card  5054, 
May,  1S09. 
2146.  It  is  required  by  amiy  regxdations,  that  reviewing  officers 
hall  state  at  the  end  of  the  proceedings  in  each  case  their  decision  and 
)rders  thereon,  but  there. is  no  law  recjuiring  this  of  the  President, 
ffis  approval  of  the  sentence  of  dismissal  by  court  martial  nmst  be  his 
personal  act  but  the  law  does  not  prescribe  the  manner  in  which  he 
shall  communicate  such  action,  and  in  the  absence  of  such  a  provision, 
it  would  seem  that  he  may  legally  comnmnicate  his  action  with  refer- 
ence to  court  martial  cases  bv  means  of  the  ordinarv  court  martial 
order.    Thus  where  the  record  of  a  trial,  involving  dismissal  of  an 
officer,  contained  no  entrj'  of  the  action  of  the  President,  JuM  that  the 
order  publishing  the  case  and  setting  forth  the  action  thereon  of  the 
President  was  sufficient  and  legal  evidence  of  such  action.*    22,  436, 
Ft^mmry,  ISHS. 

EECORD  OF  SERVICE. 

2147.  No  official  of  the  War  Department,  or  other  executive  oiilcer, 
is  empowered  to  change  a  record  of  ftwt — to  so  alter  the  official  record 
of  a  soldier  that  it  shall  state  that  as  a  fact  which  is  not  a  fact,  what- 
ever  may  be  the  equities  of  the  case.  It  can  not,  for  example,  be 
made  to  appear  on  such  a  record  that  the  soldier  has  In^en  discharged, 
DJUstered  out,  reenlisted,  or  nmstered  in,  whcMi  in  fact  he  has  not  been. 
Congress  alone  can  grant  relief  in  such  cas(»s  l)y  authorizing  such 
entries  of  record  as  would  in  effect  accomplish  the  object  sought — as 
it  has  indeed  done  in  repeated  instances.  36,  857,  81>8,  and  36,  175, 
OcUJbei^^  1S89;  40,  225,  .!/>/•//,  ISOO;  Card  ^;im2,  S^^pfrmJjtr,  Jf^O.  The 
general  rule  is  that  only  erroneous  records  shall  be  amended,  and  the 
object  of  their  amendment  should  Ix*  to  make  them  state  the  truth  (by 
correction  by  the  person  who  made  tlicni  or  such  entry  thereon  by 

^8ee  the  opinion  uf  the  Attorney  (jroneral  in  thiHiaw,  nublishtMl  in  (i.  O.  21,  A.  (i.  ()., 
jWOjthe  latter  portion  of  which  referring:  to  tht^  reronl  of  tht*  court  martial,  reads  as 
follows: 

"The  record  i«  that  which  the  court  certify  to  have  transpired  on  the  trial,  and 

embodies  the  action  of  the  court.     Tlic  fact  that  the  court  in  due  an<l  legal  form 

A&Qoances  that  it  did  so  and  so,  or  that  so  an<l  so  transpirtMi,  makes  that  the  rtn-nrd 

•^Hithe  fact,  and  no  one  except  the  court  itself  can  lawfully  alter  tiiat  re("ord.     If  it 

^«e  to  be  held  otherwise,  there  is  not  a  reconl  fiitMl  in  the  War  oftict*  that  could  not 

bewbject  to  attack  by  ex  parte  affidavits  an«l  that  tcw)  at  a  time  when  the  otlicers  of 

the  coart  might  be  dead  or  scattered  to  the  ends  r>f  the  eartli  and  unable  to  (U'len<l 

the  solemn  certificate  which  they  made;  an<i  all  the  judgments  of  courts  martial  iis 

filed  and  acted  on  would  be  open  to  per|>i»tual  contradiction  on  subsequent  assertions 

of  interested  i>artie8  which  it  would  be  imiiossible  to  meet  or  disprove. '' 

'See2  Ch>ins.  At.  Gen.,  69;  7  kl.  472;  Williams  v,  U.  8.,  17  Peters,  152,  in  connec- 
ijon  with  Bmikle  v.  U.  B.,  122  U.  8.,  543. 
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another  as  may  be  duly  authorized).*  The  exception  to  the  general 
rule  is  where  a  statute  requires  a  certain  amendment  to  be  made.  But 
in  such  ail  instance  the  statute  should  be  strictly  observed  and  applied 
only  tf)  the  class  of  cases  falling  within  its  purview.  66,  352,  ynfenv 
her,  1S92, 

EEDUCTION  TO  THE  RAHKEk-OF  COMKISSIOVED  OFFICES. 

2148.  Reduction  to  the  ranks  was  authorized  to  be  imposed  as  & 
punishment  l\v  courts  martial  upon  commissioned  officers  of  the  arniy, 
on  conviction  of  absence-without-leave — by  the  act  of  March  3, 1863, 
c.  75,  s.  ±1\  and,  \i\>on  conviction  of  the  offence  of  neglecting  or  refus- 
ing to  turn  over  to  the  proper  official  any  captured  or  aliandoned 
property  coming  into  the  possession  of  the  part}' — by  the  act  of  March 
12,  1863,  c.  120,  s.  0.  This  punishment  which  involved  a  dLsmi.ssal  of 
the  officer  (XVI,  484,  Afujmt^  ISCo)  is  no  longer  legal:  the  statutory 
provisions  indic»atcd  l>eing  impliedly  confined  in  their  application  to 
the  period  of  the  civil  war  (or  for  a  limited  period  succeeding  the 
same),  and  not  l>eing  re-enacted  in  the  Revised  Statutes.* 

EEBUCTION   TO   THE  RAHKEk-OF  VOV-COMiaSSIOHS])   OFHCn 

2149.  A  court  martial,  in  sentencing  a  non-c^ommissiomni  officer  to  • 
be  reduced  to  the  i*anks,  is  not  empowered  to  dii'cct  that  when  reduced 
he  l>o  tmnsferreil  to  another  regiment  or  company.'     XI,  205,  i>rtv//*- 

2150.  The  warmnt  or  certificate  given  to  a  non-conunissioned  officer 
is  as  much  the  |K»rsonal  property  of  the  individual  as  is  the  commission 
given  to  a  commissioned  officer.  In  the  absence  of  any  statute  or 
regulation  requiring  that  a  sergeant  or  corporal  shall  surrender  his 
warrant  on  being  reduced  to  the  ranks  (or  dishonorably  discharged), 
he  may  retiiin  it  with  the  same  right  as  that  by  which  an  officer  retains 
his  formal  commission  on  Inking  dismissed.     XLI,  310,  July^  1S78. 

2151.  A  sergeant  deserted  and  upon  the  recommendation  of  the  eon- 
pany  coniniundor  his  successor  was  app)ointed  by  the  regimental  com* 

*See  §  24o2,  jtont,  ami  note. 

*C'af«es  of  otticerH  wntenccKl  to  this  punishment,  upon  conviction  under  UieM 
named  statute,  are  publinheil  in  <i.  (>.  27,  War  I)ept.,  1864;  do.  80,  Dept.  of  tbeti«]( 
1863;  do.  38,  Dept.  of  the  Vjm<X,  18(i4;  <io.  36,  Middle  Dept.  1864;  do.  5,  2d  Div., Ml 
Army  Corps,  ls<>4;  i\.  V.  M.  O.  25,  51,  Arniy  of  Potomac,  1864;  do.  12 fd.  18(fi.  Si 
instance  has  l)eeii  met  with  of  the  im{)08ition  of  this  puniehment  npon  a 
under  tlie  bitter  ntatute.  In  gome  few  casef*,  during  the  civil  war,  this 
was  adjud^red — illejrally — for  (►ffences  other  than  thoee  specified  in  the 
in  the  text. 

'The  authority  U\  order  the  trannfer  of  {loldierB  is  expressly  v«flled  by  the  Alf 
Regulations  in  certain  military  conmian<lerB. 
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maoiler.     Ifrld,  that  the  legal  effect  of  nuch  appointment  was  to  reduce 
the  <lei«crter  to  the  gnide  of  ji  privHtc.     Ciird  2^13.  Mag,  IS06, 

216S.  The  legal  effect  of  an  order  making  an  appointment  or  pro- 
motion of  H  non-commisisloncd  officer  to  a  jmsition  i^upposed  to  Iw 
i-at-ated  liy  an  ille^l  nentence,  when  nuide  hy  the  officer  having 
Hiithority  to  reduce  hy  order,  would  !»e  u  rcdiietion  hy  order  of  the 
-■wldier  so  sentenced  to  reduction.     Card  :i757,  J^ovember,  1S96. 


Bus. 
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,  Except  in  ca*ieH  to  which  the  lii-t  piiraf^rBph  of  the  ijOth  Article 
of  War  nmy  be  npplimble,  n  soldier  cannot  he  made  nmenahle  for  an 
ofleno^  committed  under  an  enlii«tmeiit  prior  to  that  in  which  he  ia 
xning.  Ke-enlistment  does  not  rerive  such  a  liability.  L.  .Wl,  Jul?/, 
/.■Wff. 

SIM.  The  term  i-e-enlitftiiient  in  94inietime8  uwed  in  tlie  narrow  sense 
of  an  enlinlment  within  one  month  after  dii^chargc  undrr  mictionH  1^2 
aitd  I2S4.  Ker.  Wt«.;  but  these  sections  simply  prescribe  increased  pay 
in  Hise  of  re-enli«tmcnt  within  one  month.'  They  do  not  prevent  a 
Tc-en)istment  after  the  expiration  of  the  month.  Section  1116,  Rev. 
Std.  i*  li«w*d  upon  the  law  of  March  1«.  IMOS  (2  Stat*.  1S:>),  in  which 
there  is  no  such  limitation  as  to  time.  Re-enlistment  under  this  statute 
mraiw  a  re-entry  into  the  ser^-ice  and  it  is  pre8cril>od  that  as  to  auch 
ro-entry  tb«  limitation  as  to  age  Hball  not  apply.     LVII,  41,  Oct/Aer, 

isan. 

BUS.  The  act  of  June  20. 1S£*0.  c.  437,  in  directing  the  mustering  out 
of  tbcenIi«t*dmenof  the  Artillery  Delachmentftt  West  Point  and  their 
uiuno<liatfi  nMsnlistment  an  army  service  men  in  the  Quartermaster 
tVpartment.  does  not  authorize  their  l>eing  forced  into  a  new  contract 
••r  rr-enlisted  against  their  will.  T)te  enlistiuent.  like  all  other  enliat- 
inents,  can  bo  voluntary  only.     41.  4tHi.  ./>dy.  1890. 

8106.  Ufld  tliat  the  provision  of  the  Anuy  Appropriation  Act  of 
Feb,  27.  1893.  c.  IHS,  that  thereafter,  iu  time  of  [teace,  "no  pri\-ate 
shall  V  re-enlisted  who  has  ser^-ed  ten  years  or  more,"  appliM  to 
"lance  corporals"  and  "band  mmticians,"  but  did  not  apply  to  general 
I'n'ice  elerkm,  or  to  the  mu-^icians  of  the  l)»nd  of  the  Military  Academy. 
58.  :«3.  March,  JSOJ. 

8167.  Under  the  act  of  Feb.  37, 1893,  e.  168.  n  «o|dier  who  has  served 
u  an  enluled  man  twenty  years  or  more  may  l>e  re-onlisted,  but  if 
G.  O.  yfi  of  18H1  l>e  observed,  only  in  his  former  conmwnd.     dl,  57, 
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view  of  the  context,  to  mean  enlisted  men  of  the  army.  A  senice  of 
twenty  years,  a  portion  of  which  was  rendered  in  the  navy,  held  not  to 
authorize  a  re-enlistment.*     62,  91,  October,  189S;  66,  257,  Jufte.lSSi. 

2168.  Desertion  during  a  term  of  enlistment  rendered  service  during 
such  term  7iot  honest  and  faithful  within  the  meaning  of  the  act  o/ 
June  16, 18i>0,  and  for  the  purposes  of  that  act  only.  Held^  therefore, 
that  the  question  whether  desertion  constitutes  a  bar  to  re-enlistment 
under  tho,  act  of  Aug.  1,  1894,  is  a  matter  to  be  determined  by  the 
Secretary  of  War.  Cards  2004,  2121,  January  and  March,  1896; 
3530,  Sejjfrnif^r,  1S97;  8794,  June,  1898. 

2169.  JL'ld  that  the  term  of  three  months  after  honorable  discharge 
within  which  a  man  may  be  re-enlisted  under  the  act  of  August  1, 1894, 
commences  on  the  day  after  the  day  of  the  discharge.  It  is  a  uniform 
principle  in  the  construction  of  statutes — which  do  not  expre«ly 
describe  a  different  rule — that  where  time  w  to  be  computed  from  an 
act  done,  the  day  on  which  the  act  is  done  sJuill  he  exd/uded.*  Card 
1084,  March,  1895. 

EEOTTLAS  AEMY. 

2160.  The  regular  army  was  mainl}"  distinguished  from  the  oth^ 
principal  contingent  of  the  army  of  the  United  States  during  the  ciril 
war — the  volunt^^er  force — bv  the  fa(*t  that  the  tenure  of  office  of  the 
officers  of  the  former  was  not  in  general  limited,  either  expressly  or 
bj'  implication,  to  the  period  of  the  war.  An  unlimited  tenure,  how- 
ever, is  not  a  necessary  or  invariable  incident  of  office  in  the  regular 
army.  The  eleven  new  regiments,  for  example,  added  to  the  regular 
annv  bv  the  jict  of  Julv  29,  1861,  were  **•  declared  to  be  for  service 
during  the  existing  insurrection,'-  &c».'    XXXIV,  459,  Septemher,  1S73. 

2161.  Tiie  tenn  regular  army  and  *' volunteer  army''  are  not  sig- 
nificant of  the  methods  bv  which  these  two  branches  of  the  annv  are 
brought  into  the  service.  The  term  '*  regular  army "  simply  meaitf 
the  '"standing  annv" — the  military  organization  of  the  Government, 
which  it  is  the  intention  ordinarilv  to  maintain  and  continue  in  existence 
indefinitely  and  without  regard  to  whether  the  country  is  at  peace  or 
at  war;  and  this  army  is  made  up  of  persons  who  engage  voluntarily 
and  directly  with  the  United  States  to  serve.     Card  1301,  MarcK  1^* 

*  Thia  conclusion  was  Hii8taine<l  bv  a  subsequent  opinion  of  the  Attorney  Geneni  c^ 
Nov.  23,  1893.  *  j 

But  theprovision  here  referred  to  and  that  referred  to  in  the  preceding  seetioii  »'^ 
the  act  of  Feb.  27.  1893,  were  rei>ealed  by  the  act  of  Aug.  1, 1894,  *' to  regakte  mMr\ 
ment8  in  the  Annv". 

'See  9  Opin».  At.  Gen.,  131. 

'And  see  Extra  Pay,  an  to  the  similar  tenure  of  medical  storekeepos  of  theaiBIt 
also  Aid  de  Camp, as  to  the  teuureof  "additional  '*  aids  de  camp. 


SLZUBY. 

An  officer  or  soldier  canoot  in  general  properly  be  relieved  by 
jDlive  Butbority  from  the  consequeiii'es  of  a  military  order  or  pro- 
ing  unlew*  the  same  hasdoprivedhimof  some  g/tvi/fr  rlglu  eapable 
of  being  legully  restored  by  the  wime  authority— as  a  right  to  pay.  allow- 
aoc4».  or  bounty,  or  a  right  of  coitiainiid.  pret-edonoe,  &x.  Aotion  not 
looking  to  (tome  recognized  form  of  epecitic  relief  must  in  general  be 
ftnpcrfliiou^  and  futile,  and  to  take  such  action  xs  contrary  to  the  usage 
of  the  War  Departinent,  Thiw  where,  in  the  case  of  a  party  who,  in 
18W.  had  been  dismt-tned  the  service  im  an  officer  of  the  aruty  by  the 
ficntencc  of  a  court  imirtiul  duly  confirmed  and  executed,  an  applica- 
tioD.  supported  by  evidence  going  to  indicate  that  hi^  dL-snii.ssal  may 
not  bare  Iieen  strictly  legal,  but  not  satisfactorily  esttiblishing  the  fact 
of  illegality,  was  presented  in  his  Itehalf,  asking  to  have  the  stigma 
attaching  to  his  record  in  tlie  sen'ice  by  reason  of  the  dismissal 
n-nmred  by  an  otGcial  declaration  in  general  orders,— firfewiv/,  that 
fiDcb  form  of  relief.  e»peciully  in  \-iew  of  the  fact  that  the  i>art>-  had 
rf«vwirt/,  would  not  be  within  the  proper  province  of  the  Secretary  of 
War.     XLl,  aU.  Airril.  IS7H. 

S168.  An  executive  department  has  in  general  no  poior  either  to 
uMdiian  ^je»7uU</  It-ga/  act  "_f  t/ii'  fm«f  or  to  indetiinify  a  party  for  injury 
suffered  by  him  therefrom.  Thus  where  an  ofBcer  claimed  that  he 
had  ttecn  unjustly  prejudiced  by  not  having  hud  a  higher  relative  rank 
in  hi«  grade  given  him  by  his  original  appointment,  but  it  appeai-ed 
that  «iid  appointment  had  tieen  contirmcH  by  the  fN'nate.  accepted,  and 
hold  for  iie«rly  thirtoco  years,  and  that  to  inci-easc  as  desired  the  rek- 
tive  rank  thereby  confern>d  would  divest  the  rights  of  twelve  oflicers 
wbo  now  ranked  tho  claimant  in  hiH  grade,  adviiud,  that  however 
unjustly  bill  appointutent.  when  made,  may  have  discriminated  against 
thin  officer,  bis  case  was  one  iu  which  Congress  alone  could  grunt  the 
appropriato  relief.'     XLIIl.  im,  F-hrttary,  1K80. 

BEHISSIOV. 

8164.  llemission  is  relieving  the  perrwn  from  a  jmnii/in/ent  or  thn 
imexwDted  portion  of  a  puuishment.  but  not  pardoning  the  offeiux  an 

III  of  thp  (iovommont  to  icnnt  mlJcf  la 
IToiufrrm,  iii  our  tynUtn,  if  thtfmintain  %' 


'Hw  Hilbority  ot  the  cxrcudve  ilc^i 
{talked  by  rttkl  uw  aiid  lo  a  (ew  nilijwL  .    .  ,   -    . 

ffwnW  tdi^.  By  ibi  authority  to  aatlioriic  apecial  apiMiintiiWDlii.  aiii)  to  ilinji 
IIm  |Mbllc  RKUM?,  it  can  invtrt  and  aclmiiatcly  provide  lor  tiuu'ly  all  tho  applicationa 
lor  nlief  prMMitcd  by  ofllcen'  uid  woliJicn  ot  the  army  which  the  Executive  in  not 
■wiwwMwd  bvotahly  \a  act  upon- 

k»  lo  r«li«l  by  ni««ii>  of  the  Panloninic  Itiwcr,  mm  \  1806-1883,  mU.     S»  to  relief 
fawn  a  dUnilw,  <ir  tr  '      "^         "'  ••  ••       • 

mtt,  and  \\  Z387-2373. 


r  from  a  lentence  o(  wort  martiBl.  aae  It  IW,  ISOO,  1214,  !M2, 
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such,  or  removing  the  disabilities  or  penal  consequences  attaching 
thereto  or  to  the  conviction.*  The  pardoning  of  **punishment/ 
authority  for  which  is  vested  in  certain  commanders  by  the  113th 
Article  of  War,  is  remission.  An  offender  can  be  completely  rehabili- 
tated only  by  m  full  pardon  granted  under  the  pardoning  power  of  the 
Constitution.*  XXIV,  679,  Jidy,  1807;  XXXVII,  613,  June.  1876; 
LVII,  89,  October,  1888;  82,  401,  May,  1889. 

2165.  Where  a  soldier,  prior  to  his  entering  upon  a  term  of  imprison- 
ment under  sentence,  has  been  held  confined  in  the  guard  house, itha^ 
been  a  practice  of  the  War  Department  to  credit  him  with  so  many  days 
on  his  term  as  he  was  so  confined  in  excess  of  thirty  days.  This  is  a 
form  of  remission  of  so  many  days  of  the  term  imposed  by  his  sentence. 
67,  371,  January ,  1893;  62,  368,  November,  1893. 

2166.  After  a  sentence  is  once  unconditionally  remitted,  it  cannot  be 
renewed  or  revived.  An  order  purporting  to  revoke  the  order  pro- 
mulgating the  remission,  would  be  void  and  of  no  effect.  Card  2170, 
April,  1896. 

REMOVAL  OF  DISABILtTY. 

2167.  The  so-called  "removal  of  disability,'-  sometimes  ordered  by 
the  President  during  the  war  of  the  rebellion,  was  a  form  adopted  in 
cases  of  oflScers  of  volunteers  who  had  been  dismissed  the  service,  9ti 
whom,  for  good  cause  shown,  it  was  thought  proper  to  reinstate.  Tfc 
form  was  not  an  exercise  of  the  pardoning  power,  nor  did  it,  properfj 
speaking,  discharge  the  party  from  any  disability,  since  a  dismissed 
officer  is  under  no  legal  disability  to  re-enter  the  army.  It  simply 
amounted  to  a  waiver  of  objection  on  the  part  of  the  Executive  totbe 
reappointment  of  the  officer  by  the  governor  of  his  State,  or  rather 
an  official  dcclamtion  that,  if  reappointed,  he  would  be  received  and 
allowed  to  he  mustered  into  the  service  of  the  United  States,  notwith- 
standing his  previous  dismissal.  Its  effect  was  to  remove  the  stign* 
of  the  dismissal,  and,  if  a  reappointment  followed,  to  fully  rehabilitite 
the  jmrty.  This  form  had  of  course  no  proper  application  to  officeff 
of  the  nqular  armv,  and  the  term  '^removal  of  disabilitv'^  hiwW> 
longer  any  significance  in  our  service  as  applied  to  cases  of  dismijsil 
V,  446,  DtcvmUr.  1863;  XXIX,  431,  November,  1869;  XXXVI, 330, 
March,  1875;  XLI,  675,  September,  1879. 

*  Coini>are  Perk  inn  r.  Stevens,  24  Pick.  277;  Lee  v.  Murphy,  22  Grat  799;  1  Bilk- 
Cr.  L.  §  laS;  2  Oi)ini».  At.  (Ten.  31.^1;  5  id.  588;  8  id.  283-4. 
« Ex  parte  Garland,  4  Wallace,  380. 


BEI>OBT£B. 


REPORTEH. 

,  S168.  The  power  to  appoint  the  reporter,  under  Section  1203.  Rev. 
'  i>  vested  exclusively  in  tlie  judge -ad  v<«?ate  and  cannot  be  esur- 
I  t>y  the  court.  The  enipluyuient,  however,  of  a  stenographic 
rrp«trter  should  Iw  rvMirtcd  to  only  in  un  important  t^ase.*  II,  fil5, 
Ju,u.  ISfU:  XXXIV.  232,  Ajirll,  Js7J. 

2169.  The  statute  doei*  nut  ititiicAtc  by  whom  thi-  reporter  shull  )>c 
Hworu.  In  prat'tice  he  is  Bwom  by  the  judge-advocate ;  a  fonn  of 
Mitb  being  prej«.Tibed  in  the  Manual  for  C«iirtjj  Martial.  If  the  !*auie 
party  i^*  employed  an  a  re|K>rter  for  more  than  one  case,  he  should. 
properly,  Iw  nworti  anew  in  eaeh  case.*  Cardn  294,  ik-jttvnhrr^  iSO.^; 
4*V**>.  4*147.  Jiily.  Ifi'JS;  51«tf,  Oct'Jf^r,  1S9S. 

S170.  Par.  UAU  A.  K.,  provident  that  when  a  reporter  in  employed 
under  r^-etiun  I2l>3.  Hev.  8t«..  he  will  Iw  paid  not  to  exceed  ten  dol- 
lars per  day,  but  that  "  in  :«pecial  eattcn  when  authorized  by  the  SeciT- 
tnrj-  iif  War,  wtenogmphio  rt!|K>rI«.'r»  may  Ih!  employed  at  rate-i  not 
ex<-epding  'ib  cents  per  folio  {one  hundred  words)  for  taking  and  sub- 
jKTtbing  the  notes  in  .'shorthand,  and  ten  cents  per  folio  for  other 
iKitet«.  exhibit*  and  appendices,"  Held  that  this  regulation  require.-* 
Iheoction  uf  tlie  Seci-etary  of  War  in  eiwb  KjMvial  <qiae,  and  does  not 
fontemplatc  a  delegation  of  his  authority   in  the  matter.     Card  55ti4, 

1171.  I*aragraph  itSy.  Aruiy  Kegulattons.  as  amended  (xee  ItwSS  of 
1!*01).  authorizej'  jiaymcnt  of  mileage  over  the  .siiortcst  uauuIIv  tniv- 
elled  route  at  the  rate  of  eight  cents  per  mile,  to  a  reporter  of  a  coutt 
martial  and  bin  asxistantM  while  going  from  the  pla<-e  of  employment 
to  Ihe  plncv  of  holding  the  court,  provided  the  latter  place  is  more 
■ban  ten  miles  from  the  former.  IMU,  that  the  regulation  does  not 
BUt^oHxv  payment  of  mih^agt^  for  thv  return  journey.  Curd  7IU1, 
S,i.u,„f>rr.  1809. 

817S.  Hy  ein-ular  22.  A.  O.  O.  of  18tf».  tiu>  employment  of  enlisted 
ii)eo  as  reporters  for  courts  martial  was  authorized  "without  extra 
rX|)«-nM>  to  the  I'nitwl  States."'  L'nder  A.  It.  OOU  (loftl  of  liHil),  "no 
per»o»  in  the  military  or  civil  Her\'ice  can  hiwfuUy  receive  extra  com- 
pt^Mtion  for  clerieal  duties  perfoniied  for  a  military  court"  and  .«er. 

'Tbt>*«vtiiii)  (inividcc:  "Hw  iudgp-advoimtf  ot  «  military  court  ehall  tuivi- p(>w«r 
ii)  apiniini  >  trjioneT,  wlii>  kIihIi  rcHiinl  the  prtxwtingti  ■)[,  uiii  t<«tiiiini>y  Uki-n 
liffonr,  MH-h  roiirt.  ui»l  uiay  Mt  liuwu  iti«'  Mine,  lu  the  firal  inidan (■<.■.  in  fliori  liftinl. 
Thr  TV]»>rtpr  nhall,  tvforr  I'uitvrinii  upiiu  his  duly,  be  nwom,  ur  alUni>«l.  lalilitully 


lojrrfi 
~'  N!  On-.  II.  A.  U,  O.  iaw;  nlM.  i 


_ . n.l  JftU.  A.  R.  I  Km  anil  lOtB  o(  IWl ). 

I'Sw  On-.  It,  A.  U,  O.  \>m:  nlM.  mo|«  6.  p. ».  Ouurt-Mitrtial  Mnniui  1 1901). 
Ihal  tlut  nyainet  alioiiUl  hr-  i>xcluilnl  (rnni  thr  rourt  iliirin);  iU  ilclibontiun*  a 
i  panBittod  to  mxml  thv  fin>linii(«  or  wiili>nn),  we  f  TW,  I'tt'. 
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6  of  the  act  of  April  26,  1898  (30  Stats.  365),  provides  "that  in  war 
time  no  additional  increased  compensation  [i,  e,  additional  to  the 
twenty  per  centum  increase]  shall  be  allowed  to  soldiers  performing 
what  is  known  as  extra  or  special  duty."  I/elJ  that  under  the  regu- 
lation and  statute  referred  to  no  extra  pay  can  be  allowed  an  enlisted 
man  for  .services  as  reporter.  Cards  5434,  December^  1898;  7334, 
Nm\'mhi/\  1899. 

2173.  The  anny  appropriation  acts  now  appropriate  money  **for 
expenses  of  courts  martial,  courts  of  inquiry,  and  compensation  of 
reporters  and  witnesses  attending  the  same.'^  Reporters  for  courts 
of  incjuiry  may  therefore  be  paid  out  of  such  appropriation.  If  the 
employment  of  a  reporter  for  a  board  of  officers  should  be  authorized 
by  the  8ecretar\^  of  War,  payment  for  such  service  would  have  to  be 
made  from  the  appropriation  for  the  contingent  expenses  of  the  army. 
Card  6971,  ISeptembtr,  1899. 

EEPBDIAHD. 

2174.  A  court  martial,  in  imposing  the  punishment  of  reprimand 
will,  if  adding  anything  in  regaled  to  its  execution,  properly  direct  tb* 
the  reprimand  be  administered  by  the  commander  who  convened  tti 
court.  A  sentence  to  be  reprimanded  by  an  officer  inferior  to  tb 
convening  authority  is  not  in  accordance  with  the  approved  practic 
of  the  service.  It  is  not  necessary  or  desirable,  however,  that  thecouT 
should  direct  as  to  the  execution  of  the  sentence,  the  same  being  tb 
proper  province  of  the  reviewing  officer.     XII,  18,  Oct<iber^  1864, 

2175.  Although,  in  adjudging  a  reprimand,  it  is  generally  inteode^^ 
by  a  court  martial  to  impose  a  mild  punishment,  the  quality  of  tb^ 
reprimand  is  nevertheless  left  to  the  discretion  of  the  authority  who  i* 
to  pronounce  it,  and  it  is  open  to  him  to  make  it  as  severe  as  hewMJ 
deem  expedient  without  l>eing  chargeable  with  adding  to  the  pumsb- 
ment.     XXXI II,  498,  yc/vcmher,  1872. 

REQXnSITIOV. 

2176.  Whether  the  Executive  shall  turn  over  a  military  priaooer 
undergoing  sentence  of  court  martial  to  a  governor  of  a  State,  up* 
his  formal  ro^juost,  in  order  that  he  may  be  tried  and  punished  by* 
court  of  the  State,  or  in  order  to  enable  such  governor  to  surrente 
him  to  the  governor  of  another  State  in  compliance  with  a  reqoisitioa 
made  by  the  latter  for  the  party  as  a  criminal  under  the  laws  of  th 
latter  State, — is  a  question  to  be  decided  b}^  consideititions  of  polici 
and  expediency  suggested  by  the  &ct8  of  the  particular  case.    Tb 
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U.  S.  Government  is  under  no  obligation  to  surrender  its  prisoner, 
and  whether  it  will,  in  comity,  do  so,  should  in  genenil  depend  mainly 
upon  the  nature  of  the  crime  charged.  ITnlesn  the  party  be  charged 
with  a  peculiarly  heinous  offence,  of  which,  for  the  purposes  of  public 
example  and  punishment,  a  prompt  investigation  by  a  civil  tribunal  is 
called  for,  the  Executive  will  in  gonenil  properly  decline  to  turn  over 
the  party  to  the  civil  authorities  till  his  military  punishment  has  been 

fullv  executed.     XXXVII,  47,  a//A r,  1S75.  " 

» 

EESIDEVCE. 

2177.  The  fact  that  an  officer  is  stationed  within  a  particular  State 
or  Territory  does  not  make  the  same  his  legal  residence,  since  ho  is  there, 
not  by  his  own  will  or  choice,  but  in  ol)ediencc  to  the  order  of  a  superior, 
and  moreover  can  have  no  tnitmuM  imttttud!^  subject  as  he  is  to  be  re- 
moved at  any  moment  hy  a  similar  order  to  a  station  in  a  different 
State  or  Territorj'.*  Exceptions,  however,  to  this  general  rule  may 
exist  in  the  cases  of  officers  who  are  not  subject,  or  likely,  to  have  their 
plac«j  of  habitancy  changed  by  superior  military  authority.  Such  arc 
the  cases  of  the  officers — the  chiefs  of  the  staff  corps  for  instance — 
whose  duties  require  them  to  remain  or  at  least  have  their  offices  per- 
nttnently  in  Washington;  and  such  are  also  the;  cases  of  the  majority 
rf  the  officers  on  the  retired  list.  In  any  such  exceptional  ciise,  the 
qnestion  of  residence,  where  it  is  at  all  doubtful,  will  in  the  main,  as 
b  the  cases  of  civilians,  be  determined  by  the  evidence  of  an  animus 
^nendi^  as  exhibited  by  the  acts  and  declarations  of  the  party. 
XXIX,  85,  July  1869;  XXX,  215,  5i>8,  March  and  July,  1870. 

8178.  An  officer  who  has  resided  elsewhere  c*annot  make  a  certain 
place  his  residence  by  merely  declaring  that  it  is  so,  or  that  he  has 
^I^cted  it  to  be  such.  He  must  take  sohk^  definite  action  indicating  an 
intention  and  an  ability  to  p<»rmanently  remain,  such  as  providing 
himself  with  a  dwelling  there,  removing  his  famil}^  there,  entering 
Into  business  there,  etc.,  to  constitute  the  place  designated  his  actual 
fesidence  or  domicil  in  law.     53,  443,  J/^y,  1892, 

S179.  If  a  legal  residence  in  a  certain  State  has  once  existed,  mere 
temporary  absence,  however  long  continued,  as  the  result  of  an  enlist- 
ment or  enlistments  in  the  army,  will  not  destroy  it."  L.  31)2,  Jnnt\ 
1886.  Liability  to  taxation  or  other  liability,  as  a  reaidtnt  of  a  certain 
locality,  is  not  ordinarily  affected  by  the  enlisting  or  holding  of  a  com- 

' Graham  r.  Commonwealth,  51  Pa.  St.  258;  Wocxl  r.  Fitzgerald  &  Winf?ate,  3 
Oregon,  568;  G.  0. 13,  Firet  Mil.  Dint.,  1868;  Taylor  r.  Reading,  4  Brewet.  439;  Devlin 
f.  Andenon,  38  Gal.  92.    And  Hee  §  (U5,  ante, 

'Brewer  v.  limiaetiB,  36  Maine,  428. 
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mission  in  the  army  and  the  being  stationed  at  a  place  other  than  such 
locality;  the  party  being  at  such  place  not  by  his  own  volition,  and 
the  animiui  revertendi  to  the  original  domicil  being  presumed  to  still 
subsLst/     LV,  623,  January,  1888. 

2180.  The  legal  residence  of  the  father  of  a  person  who  was  a  com- 
missioned oflBicer  in  the  military  service  at  the  time  when  he  became 
of  age  was  Calais,  Vermont.  Soon  after  attaining  his  majority,  the 
military  station  of  this  officer  (he  continuing  in  the  army)  was  changed 
to  Burlington,  Vt.,  where  he  is  now  on  duty.  Sec.  63  of  the  revised 
statutes  of  Vermont  provides  that  ''no  person  shall  gain  or  lose  a 
residence  by  reason  of  his  presence  or  absence  while  in  the  serAice  of 
the  State  or  of  the  United  States."  Held  that  the  residence  of  the 
officer  was  still  Calais,  Vt.,  his  status,  after  leaving  there,  not  having 
been  such  as  to  enable  him  to  acquire  a  new  residence.  60,  223,  Jum^ 
1893. 

2181.  The  legal  residence  of  an  unemancipated  minor  is  that  of  his 
father  or  parent,  and  as  an  officer  of  the  army  does  not  acquire  a  new 
legal  residence  by  being  temporarily  on  duty  at  a  station,  his  uneman- 
cipated minor  son  could  not  acquire  a  legal  residence  at  such  place. 
Card  1220,  Ajytil,  1895. 

2182.  A  person  in  the  military  sei"vice  of  the  United  States,  is 
entitled  to  vote  where  he  has  his  legal  residence  provided  he  has  the 
qualifications  prescribed  by  the  laws  of  the  State.  He  does  not  lose 
such  residence  by  reason  of  being  absent  in  the  service  of  the  United 
States.  The  laws  of  a  particular  State  in  which  he  is  stationed  and  has; 
only  a  temporary  as  distinguished  from  a  Ugal  residence  may  however 
permit  him  to  vote  in  that  State  after  a  certain  period  of  actual  resi- 
dence.    Cards  472,  OcUH>et\  189^;  601,  Navemher,  189^. 

EESIONATION. 

2183.  It  has  been  held  by  a  United  States  court*  that  *'a  civil 
officer  has  a  right  to  resign  his  office  at  pleasure,  and  it  is  not  in  the 
power  of  the  Executive  to  compel  him  to  remain  in  office."  In  a  case 
of  a  niilitur}'  officer,  however,  this  right  is  subject  to  certain  restric- 
tions growing  out  of  the  military  status.  Thus  while,  in  time  of 
peace,  an  officer  of  the  army,  in  good  standing,  is  in  general  entitled 
to  tender  and  have  accepted  his  resignation,  yet,  in  time  of  war  or 
when  grave  embarrassment  to  the  service  or  prejudice  to  discipline 
may  result  from  his  leaving  his  dut},  the  acceptance  of  his  resignation 
may  properly  be  refused.     And  so,  where  he  has  tendered  his  resigna- 

*  Jacobs,  Law  of  Domicil,  401. 

» United  States  v.  Wright,  1  McLean,  512. 
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tion  while  under  charges,  and  a  failure  of  justice  might  r(\suit  from 
allowing  him  to  evade  trial.     XIV,  129,  Fthrnanj^  ISGf), 

2184.  A  resignation  does  not  Ix^come  o|)erative  until  the  officer  is 
officially  notified  of  the  acceptance  of  the  same.  Mere  acceptance, 
^irithout  notice,  does  not  give  effect  to  the  resignation.  It  is  not  till 
due  notice  of  the  same  is  received  that  the  officer  is  legally  separated 
from  the  army  and  made  a  civilian,  and  up  to  the  date  of  such  notice 
he  is  entitled  to  pay.*    XLII,  08,  Thx't'mlh'i\  JS7S. 

8185.  A  mere  offer  to  resign  or  tender  of  resignation  is  revocable  at 

any  time  l)efore  acceptance.     But  af t(»r  an  acceptance,  and  ])ofore  effect 

has  been  given  to  the  same  by  notice  (see  >5  21S4,  fnite)^  the  offer  can  not 

be  withdrawn  or  materiallv  modified  bv  the  act  of  the  officer  alone, 

but  the  consent  of  the  appointing  i)ower  is  also  necessary.     After  due 

notice  of  the  acceptance  has  been  (»oninuinicat<»d.  thei-e  can  of  course 

be  no  withdrawal  of  the  tender'  or  revo<»atioii  of  the  acceptance. 

XXXIX,  375;  Card  !l>170,  Aj^n/,  1S%\ 

2186.  While  a  tender  of  his  resignation  })y  an  /'//>*^/ /if/- officer  is  in  general 

without  legal  effect  and  incapa])le  of  Inking  legally  accepted,'  yet  where 

a  resignation  tendered  hy  an  insane*  officer  was,  in  the  absence,  at  the 

War  Department,  of  any  knowledge  of  his  insanity,  formally  accepted, 

*nd  the  vacancy  created  by  the  resignation  was  thereu|X)n  filled,  —hthl 

that  the  acceptance  could  not  legally  Ih»  revoked,  and  that  the  apjwint- 

nientto  the  vacancy  was  valid  and  operative.*     XXXIX,  4:i<),  Fth^u- 

ory,  1S78. 

2187.  A  resignation  takes  effect  only  upon  acceptance  by  competent 
4utbority  and  notice  of  the  same  giv(»n  to  the  officer.  36,  337,  JVoirtn- 
*«*.  18S9;  42,  370,  Augmt,  ISOO,  The  acceptance  of  an  officer's  resig- 
nation becomes  operative  and  servers  him  from  the  niilitary  service, 
upon  his  I'eceiving  either  actual  or  constructive  notice  of  such  a<'cept- 
wice.'    50,  458,  Dece7hhe7\  1H91;  Card  CA<)\\  Mny^  hSOO. 

8188.  It  is  an  established  rule  that  when  an  order  has  l>een  forwarded 
in  the  regular  way  to  an  officer's  regiment  it  will  be  presumed,  unless 
ttere  is  something  to  indicate  the  contrary,  that  it  reached  its  destina- 
tion and  also  that  it  was  delivered  to  the  officer  affected  thereby,  unless 
*        he  was  absent  from   his   regiment;  and   if  he  was    absent  without 


f 


'Bai^ger  r.  United  States,  H  Ct.  CIh.  :i5;  Miinmack'n  Cane,  iufrn.    And  ccimpare 
the  wcmling  of  the  4dth  Article  of   War.     That  an  officer  in  effectually  detm-luHl 
^m  the  army  by  an  acceptance,  duly  i>onnnunicate<.l,  of  his  re^i^^nation,  and  cannot 
thereafter  be  restored  to  tne  military  service  by  a  rev<K*ation  of  nnrh  acc«*j>tanc«',  or 
by  anything  short  of  a  re-apixantment,  nee  the  leading  C4ise  of  Minnnack  r.  Uniteil 
States;  in  10  Ct.  Cla.  584,  and  7  Otto,  420;  also,  12  Opins.  At.  Gen.  555;  14  id.  262. 
'20piiiB.  At.  Gen.  406;  14  id,  201. 
'60pin8.At.Gen.456;  10i</.22<*;  12»V.557. 
^See,  torn aimilar  effect,  15  OpinH.  At.  (ien.  40{). 
*  Compare  1 1204,  anU, 
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authority,  the  receipt  of  the  order  at  his  proper  station  is  held  to  be  a 
constructive  delivery  to  him.  Thus,  where,  in  1863,  notice  of  the 
acceptance  of  an  oflBcer's  resignation  was  duly  forwarded  to  and 
received  by  his  regimental  commander,  but  was  not  delivered  to  the 
officer  because  of  his  unauthorized  absence,  it  was  held  that  there  was 
a  constructive  notice  of  acceptance  which  gave  effect  to  the  resignation, 
that  the  officer  was  properly  thereupon  dropped  from  the  rolls,  and 
that  a  subsequent  order  purporting  to  revoke  the  acceptance  and  dis- 
miss him  from  the  service  was  void  and  of  no  effect.  Card  1289,  Aprils 
1895. 

2189.  The  acceptance  of  a  resignation  is  an  executive  act  which  may 
be  exercised  by  the  President  through  any  proper  officer  sele<?ted  by 
him,  as  by  a  military  commander  in  the  field.  So,  where  such  a  com- 
mander, during  the  civil  war  upon  a  tender  of  resignation  by  an  offi- 
cer of  his  command,  issued  an  order  discharging  the  officer  from  the 
service,  held  that  while  such  action  could  have  no  legal  effect  as  a 
summary  dismissal,  it  would  properly  be  given  effect  as  sufficient  evi- 
dence of  an  acceptance  of  the  resignation;  the  commander  being  with- 
out power  to  summarily  dismiss  an  officer,  but  having  been  granted 
authority  to  accept  resignations.     64,  205,  June^  1892. 

2190.  There  may  be  a  tacit  acceptance  of  a  resignation.  Thus,  whei*e 
in  the  civil  w^ar,  an  officer,  having  formally  tendered  his  resignation, 
proceeded  to  leave  pennanently  his  regiment,  and  this  act  was  treated 
as  a  legal  severance,  and  continued  to  be  acquiesced  in  as  such  by  the 
official  superiors  and  commanders  of  the  officer,  held  that  such  acqui- 
escence, under  the  circumstances,  was  sufficient  evidence  of  a  legal 
acceptance.     64,  138,  June  1892. 

2191.  An  unqualified  acceptance  of  a  resignation  is  treated  as  an 
honorable  discharge  from  the  service.  Cards  3569,  October.  1897; 
2170,  April ^  1896;  but  where  the  acceptance  was  for  "the  good  of  the 
service,"  htld  that  the  discharge  therefrom  was  not  honorable.  Card 
427,  October,  1891^. 

RETIBEMEITT. 

2192.  The  provision  of  Sec.  1248,  Rev.  Sts.,  giving  to  a  retiring 
board  such  powers  of  a  court  martial  and  court  of  inquiry  as  may  be 
necessary  to  enable  it  to  inquire  into  and  determine  a  question  of 
alleged  disability,  does  not  authorize  such  a  board  to  entertain  a 
charge  of  a  military  offence  as  such,  or  to  try  an  officer.  XX,  619, 
May,  1866. 

2193.  The  investigation  of  a  retiring  board  is  not  affected  l)y  any 
limitation  of  time,  as  is  that  of  a  court  martial,  viz.,  by  Art.  103. 
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n  1>oai-d  limy  thoicfon!  inijuire  into  tho  mutter  of  n  <li.sal>ility. 
lowfvor  long  (since  it  iimy  buvc  originated.     XX,  6U*,  May.  1S6S. 

SIM.  The  finding  of  ii  retiring  board  nnder  See.  1351  or  Sec,  1252, 
K<-v.  8u..  \»  in  the  niitiire  of  il  reeominendation,  inid  till  it  is 
"approved  by  the  President"  do  reltreniGnt  can  be  ordered  thereupon. 
XXVI.  im,  VwA,r,  }ii67. 

3195.  It  does  not  affect  the  authority  to  retire  under  Sec.  I:i51, 
Kev.  Sic,  that  the  incapat-ity  of  the  otticer  may  have  l>een  found  to 
have  rcitulted  from  a  wound  retreived  by  him  while  in  the  ttilunieer 
^rviee  Iiefore  entering  the  regular  army.     XXVI,  104.  (M'^ht,  1867. 

SIM.  I'ndor  Sec.  1352,  Rev.  Sts..  uu  offiwr.  may,  in  the  diwretion 
of  the  President,  legally  lie  retired  by  reoHon  of  an  incapacity  result- 
ing from  habitual  driiiikonne«8.     XX,  623.  May,  2S66. 

2197.  The  provision  of  Sec.  1263,  Rev.  Sts..  that  an  officer  -shall  not 
■■!»■  ii-/niiJy  retired  from  tbt^  eervicc  without  a.  full  and  fair  hearing 
U'fore  an  army  retiring  l>oard.  if,  upon  due  summons  ho  dcumndtj  it," 
may  Ik*  said  to  entitle  an  otEeer  subject  to  1m  thuM  retired,  to  apjioar 
before  the  iKtard  (with  counsel  if  desired),  and  to  intrixlucc  te^tiiuonj' 
of  his  own,  and  crosfi-nxaraine  the  witaenses  examined  by  the  lioard. 
im'luding  the  medical  nicnilH't-s  uf  tlit^  iKiard  who  may  have  taken  part 
in  the  medical  examination  and  have  stated  or  reported  to  the  Ixmrd 
the  result  of  the  wime."  XXIII.  ti3«.  Amjmf.  ISIJ?:  XXXI.  (JfiS, 
jt'ii/wf,  Ifi71.  If  the  othcer  does  not  elect  to  appear  liefore  the 
iNHird  when  simimoncd.  he  waive^s  the  right  to  a  hearing,  and  cannot 
properly  take  exeepUon  to  a  conclusion  arrived  at  in  his  absence.' 
XX.  631.  May.ime. 

S196.  Tho  provisions  of  Sec.  1275,  Rev.  St«.,  that  an  officer  wholly 
retirod  nhall  receive,  upon  retirement,  one  year'.-*  i»ay  and  Hllnwauees, 
enUtle«  Mich  an  officer  to  receive  a  simi  equal  lu  the  total  of  one  year's 
pay  and  all  the  pecuniary  allowances  of  an  officer  of  hi.-i  rank.  XXIX, 
St«».  fhitiixr,  IWft.  And  hfU  that  the  fact  that  an  officiT,  at  tho  time 
of  Wing  wholly  retired,  was  under  a  tjenteni'e  of  nuspension  from  rank 
and  |»y.  did  not  alfei't  hiM  right  to  receive  xuch  full  i>um  ujton  the 
retiremenL  XXIX,  fttS,  January,  JS70.  But  officers  wholly  retired, 
•  nalike  officers  olherwiw  retired,  are  not  entith-d  upon  retirement  to 


B^'The  pmvwion*  nf  8pc».  1^45  a^nd  12&2,  Rev.  Sts..  anthnriEing  tin-  I'tTvi'liinl  \n 

'''■dkiOy  rvlire"  an  nnUvr.  arv  not  ui<»n«i»leDt  wilti  th<iM  of  8«>(-.  1:^.11  aii'l  tli«<  Mtti 

''  Art.  ol  Ww.  proli  I  biting  llitMiiraniwial  of  offiivra  by  «xw.-ulivi' unlvr  in  tiiiicuf  [Hiice. 

Rvctiona  <rf  tho  huii<<  rtaliito,  an  tlu?»e  «»  (wv  Kivihku  ^atitkb,  pod'i.  luunl  all  be 

■ilvea  »^a»^  htrcv  an']  effect,  DnlM«  reputpiant  and  inwconcilslile. 

■  ll  b  llrlH  by  tliv  Attuniey  (icneral  ( 18  Oiiltu.  20)  that  whete  xn  officer  of  the 
1UT5  hail  )>em  rrtiml  wilhniit  tiavin^  hwt,  throii{ch  no  (miH  nt  bin  own.  Ilip  full  anil 
lalrbrorinic  Mow  tlie  Iwanl  to  which  he  wm  entitled  by  Sw.  H-W,  \U\.  St..,  and 
llip  varaucy  on  lli<-  Bcti\ir  lirt  <»:vais\tinvA  by  his  rvIiivniMit  had  n<>t  boi-n  filled,  th* 
Pnvident  would  U*  Biithoria-d  to  ri'vokti  tlie  ordrr  nf  Itit-  nrtirrmwit  ao  that  the 
wOiocr  Blight  haw  tlw  {irupor  hoaring,  bwloiv  fioal  ati^on  in  lita  caae. 
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the  authorized  change  of  station  allowance  of  baggage,  etc. ,  to  their 
homes.     Card  2071 ,  Felrrmry,  1898. 

2199.  Officers  on  the  retired  list  of  the  army  are  entitled  to  the  benefit 
of  the  provision  of  Sec.  1262,  Rev.  Sts.,  in  regard  to  "  service  pay,"  in 
the  same  manner  as  other  officers,  subject  of  course  to  the  provision 
of  Sec.  1274.^    XXXIV,  181,  March,  1873. 

2200.  An  officer  on  the  retired  list,  being  as  much  a  part  of  the  army 
as  an  officer  on  the  active  list,  would  be  subject  to  trial  by  general 
court  martial  independently  of  the  provision,  specifically  so  subjecting 
him,  of  Sec.  1256,  Rev.  Sts.»    XXXIII,  613,  Deceinher,  1872. 

2201.  Hdd  that  retired  officers  of  the  army,  though  relieved  in  gen- 
eral from  active  military  service,  were  nevertheless,  as  a  part  of  the 
army,  properly  exempt  from  the  public  obligations  peculiar  to  civil- 
ians, and  were  therefore  no  more  liable  than  officers  on  the  active  list 
to  be  required  to  serve  on  juries.  The  question,  however,  of  exemp- 
tion is  one  for  the  determination  of  the  courts;  so,  where  a  retired 
officer  was  summoned  for  jury  duty  in  a  United  States  district  court, 
advUed  that  he  appear  before  the  court,  in  compliance  with  the  sum- 
mons, and  there  urge  to  the  judge  the  objection,  arising  from  his 
military  status,  to  his  serving  on  a  civil  jury.  XXXVII,  55,  October, 
1875. 

2202.  Ildd  that,  under  the  opinion  of  the  Attorney  General  of  June 
11,  1877,'  distinguishing  between  the  receiving  of  compensation  for 
extra  services  and  of  compensation  for  two  distinct  (and  not  incompat- 
ible) offices,  a  retired  officer  could  legally  hold  the  office  of  a  clerk  m 
the  Quartermaster  Department,  and  receive  the  pay  of  such  office,  while 
at  the  same  time  retaining  his  office  in  the  army  and  receiving  the  pay 
of  the  same.*     XLIII,  197,  Fehrmry.lSSO. 

2203.  ILld  that  the  ''cause  "  of  ''incapacity"  intended  in  Sec.  1249, 

*  That  an  officer  placed  upon  the  retired  list  can  not,  by  an  executive  order, !« 
allowed  any  pay  greater  than  or  additional  to  that  authorized  by  statute  to  he  pai<l 
to  retired  offieer?,  see  15  Opins.  At.  Gen.  442.  The  rank  and  pav  of  retired  officers 
are  matters  within  the  (lontrol  of  Congress.  Wood  v.  U.  S.,  15  Ct.  Cls.  151,  and  107 
U.  S.  414. 

*A  retired  officer,  uix)n  conviction,  niav  be  sentenced  similarly  to  an  officer  on  the 
active  list,  except  that  the  punishments  of  suspension  and  loss  of  files  or  relative  rank, 
are  not  ap  j)rupriate  to  the  status  of  a  retired  officer. 

'15  Opins.  306.  And  see  ?V/.  608,  and  16  id.  7,  liased  like  the  opinion  referre«l  to 
in  the  text,  mainlv  upon  the  ruling  of  the  U.  S.  Supreme  Court  in  Converse  r. 
United  States,  21  Howard,  463. 

*As  to  a  person  holding  two  distinct  officer,  places,  or  employmenta,  see  §  1812, 
ante,  and  notes.  A  retired  officer  is  not  prohibited  bv  law  from  holding  office  in  an 
executive  department,  nor  from  receiving  the  salarv  thereof  in  addition  to  his  retired 
pay.  Collins  v.  U.  S.  15  Ct.  Cls.  22;  Meigs  r.  U.  S.,  19  id.  497;  Yates  v.  U.  S.,  25 
trf.  296;  19  Opins.  At.  Gen.,  283.  If  the  retire<i  officer  receives  $2,500  or  more,  the 
holding  of  any  other  office  is  forbidden,  by  sec.  2  of  the  act  of  July  31, 1894  (28  Stats. 
205) ,  except  as  specified  in  that  act.  See  §  2210,  pod,  and  not^.  See,  also,  sec  7, 
act  of  July  3,  1896  (29  Stats.  235),  as  to  employment  of  retired  officers  on  rivers  and 
harbors. 


RETIREMENT.  621 

Kev.  Sts.,  was  a  physical  clause;  that  moral  obliquity  was  not  had  in 
view;  and  that  the  matter  of  the  financial  inte^ity  of  the  officer  was 
beyond  the  jurisdiction  of  the  hoard.  So.  //////  that  the  board  was  not 
authorized  to  recommend  the  retirement  of  an  officer  l>ecause  he  did 
not  pay  his  debts.  41,  403,  Jnhj^  ISOO.  Held  also  that  the  inability 
of  a  disbursing  officer  to  furnish  a  bond  when  duh'  recjuired  to  do  so 
was  not  sufficient  ground  for  his  retirement.  64,  53,  Fi^rnnnj,  189 J^,, 
2204.  ITdd  that  the  law— Sees.  1248  and  1249,  Rev.  Sts.— contem- 
plated an  existing  and  not  a  purely  prosix»ctive  and  contingent  inca- 
pacity; and  that  an  inquir}'  into  an  officer's  general  efficiency  could  be 
pertinent  only  in  so  far  as  it  could  l)e  regarded  as  going  to  show  that 
his  inefficiency,  if  found,  was  the  result  of  an  impairment  of  health. 
35.  49,  S^ytemher,  1889. 

2806,  The  act  of  June  30,  1882,  c.  254,  provides  that  forty  years' 
sei-xice,  ** either  as  an  officer  or  soldier,- '  shall  entitle  an  officer  to  be 
retii-ed.     ITdd  that,  in  computing  the  forty  years'  service  the  period 
served  by  the  officer  as  a  cadet  at  the  Military  Academy  could  legally 
be  counted.     48,  379,  Octol>er^  1H9L     Also  hiUl  that  the  cadet  sen* ice 
can  be  legally  included  in  computing  the  thirty  years'  service  upon 
which  an  officer  may  be  retired  on  his  own  application  in  the  discre- 
tion of  the  President,  under  Section  1243,  Revised  Statutes.     Card 
1699,  September,  1895. 

SMS.  The  finding  of  a  retiring  board,  approved  by  the  President, 
inconclusive  as  to  the  facts.  The  board  finds  the  facts  and  the  Presi- 
dent approves  or  disapproves  the  finding,  but  the  law  does  not  empower 
kirn  to  modify  the  finding  or  to  substitute  a  different  one.  There  is 
kere  a  judicial  power,  vested  in  the  two,  and  not  in  the  President  acting 
singly,  and  when  the  power  has  been  once  fully  exercised  it  is  exhausted 
astothe  case.*    66,  426,  Deceml>€)\  1892. 

am.  Under  the  act  of  Oct.  1,   1890,  c.  1241,  s.  3,  the  finding  of 
the  board  of  examination  that  the  officer  is  incapacitated  for  duty  is 
^per  se  final,  but  must  be  reported  for  the  action  of  the  Secretary 
of  War  and  passed  upon  by  him.     Where  the  finding  and  report  of  the 
board  have  been  approved  ])ut  not  yet  executed  by  actual  retirement, 
there  may  intervene  contingencies  which  would  supersede  such  pro- 
ceeding, as  the  trial  and  dismissal  of  the  officer  by  court  martial,  or 
the  arising  of  new  causes  which  might  make  proper  that  the  question 
of  his  disability  be  inquired  into  by  a  retiring  lx)ard  convened  under 
Sec.  1246,  Rev.  Sts.     But  unless  some  such  new  occasion  and  ground 
of  disqualification  be  presented,  the  action  of  tlie  Secretary  of  War, 
10  approving  the  report,  remains  tinal  and  exhaustive,  and  the  officer 

'See  U.  S.  r.  Burclianl,  liT)  V.  S.,  171>. 
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is  entitled  to  be  retired  under  the  act  of  1890,  and  cannot  legally  be 
ordered  before  such  retiring  board.  61,  148,  269,  August  and  Sep- 
tember^ 1893, 

2208.  The  act  of  Octolier  1, 1890,  contemplates  that  before  an  officer 
can  bo  retired  under  it,  he  shall  be  incapacitated  for  active  ser\-ice  by 
reason  of  physical  disability.  The  existence  of  that  fact  must  be 
ascertained  before  the  law  can  be  applied.  If  an  officer  is  regularly 
found  incaimcitated  physically  by  an  examining  board  appointed  under 
the  act,  but  before  l^eing  retired  recovers  from  his  disability,  he  can- 
not legally  Ix*  retired.  Where  such  recoveiy  is  alleged  a  new  exami- 
nation is  not  only  proper  but  necessary.     Card  1929,  January^  1896. 

2209.  Retired  officers  (except  when  assigned  to  duty  under  Sec. 
1259,  Rev.  Sts.,  or  other  statutes)  do  not  exercise  public  office.*  They 
are  in  fact  pensioners.  The  position  and  pay  given  them  constitute 
a  form  of  pension.  They  exercise  no  functions  and  receive  no  emolu- 
ments of  office,  but  are  pensioned  for  past  faithful  services  or  dL^bili^ 
ties  contracted  in  the  line  of  duty.  Their  condition  and  a  public  offir^ 
have  no  characteristics  in  common.*  63,  472,  February^  189^;  Car^i 
2301,  JIai/.  1896. 

2210.  The  act  of  Congress  approved  July  31,  1894  (28  Stats.,  205;, 
provides  that  *'  no  pei*8on  who  holds  an  office  the  salary  or  annual 
compensation  attached  to  which  amounts  to  the  sum  of  two  thousand 
five  hundred  dollars  shall  Ije  appointed  to,  or  hold  any  other  office  to 
which  compensation  is  attached  unless  specially  heretofore  or  hereafter 
specially  authorized  thereto  by  law;  but  this  shall  not  apply  to  retired 
officers  of  the  army  or  navy  whenever  they  may  be  elected  to  public 
office,  or  whenever  the  President  shall  appoint  them  to  office  by  and 
with  the  advice  and  consent  of  the  Senate.''  This  legislation  seems  to 
assume  that  a  retired  officer  holds  a  public  office.  This  assumption  is 
believed  to  be  erroneous.  The  chief  distinguishing  feature  of  a  public 
office  is  that  its  holder  is  vested  with  public  functions'  and  this  is  not 
the  case  with  a  retired  officer.  The  word  '*■  office'-  as  used  in  this 
legislation  should  not  therefore  l)e  construed  to  apply  to  the  retired 
list  of  the  army,  notwithstanding  the  latter  part  of  the  quoted  words 
would  seem  to  indicate  that  such  was  the  understanding.  It  is  believed 
to  have  l>een  a  misunderstanding,  however,  and  if  a  retired  officer  does 
not  hold  an  office,  there  is,  in  the  legislation  under  consideration,  no 
prohibition  addressed  to  him.     But  that  a  retired  officer  does  not  hold 

'  As  to  whether  thev  hold  public  office,  see  note  1,  page  623,  po9t. 

*See  People  r.  Duaiie,  121  New  York,  367  (note  1,  page  623,  p<w<).  Also,  note  to 
S  ISll,  arde. 

*See  under  the  head  of  "Office  "  note  to  (  1811,  anU.  Also,  Mechem,  Public  Offi- 
cers; Am.  and  £ng.  £ncy.  of  Law  (Ist edition),  **Pabllc  Officer,*'  and anthoritiee cited. 
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an  office  has  not  always,  nor  even  generally,  l^een  ronceded.*  But 
irrespective  of  this  consideration  the  legislation  does  not  apply  to  those 
^irbase  salaries  are  less  than  twenty -five  hundred  dollars.  Cards  1121, 
^fatrh,  1895;  2301,  J%,  ISOfJ;  8126,  J%,  lOiX), 

2211.  Sections  125i>  and  12»Jo,  Revised  Statut«»s,  prescribe*  that  retired 
officers  shall  not  l)e  a.ssig:mble  to  any  other  duty  than  at  the  Soldier's 
Home  and  as  professors  of  colleges.     This  legislation  d(Mvs  not  prevent 
them  from  holding  offices  outside  of  the  regular  anny.     By  Sec.  1223, 
Rev.  St**.,  they  are  precluded  from  holding  diplomatic  and  consular 
oflBces  and  this  is  the  only  existing  prohibition.     There  is  no  prohibi- 
tion against  their  holding  commissions  in  the  military  forces  other 
than  the  regular  anny,  whether  militia  or  volunteers,  and  whether 
appointed  by  the  President  or  governors  of  Stat(\s.     S(H*tion  2  of  the 
ac-t  of  July  31,  1894  (28  Stats.  205),  recognizes  th(»  legality  of  appoint- 
naenU  of  retired  officers  bv  th«*  President,  bv  and  with  the  consent 
of  the  Senate,  and  such  office  ma}'  l>e  office  in  the  volunteer  force  as 
^dl  as  any  other  branch  of  the  Government,  except  the  regular  army. 
-"V  nd  assuming  that  a  i-etired  officer  holds  an  offi<*e  within  the  meaning 
of  this  statute,  governors  of  States  nlay  appoint  them  officei*s  of  vol- 
unteers, provided  their  annual  comp(»nsation  as  n»tired  officers  is  less 
ttian  twenty-five  hundred  dollars,  (»v(M)  if  it  should  1k»  h(»ld  that  thej- 
do  not  come  within  the  description  of  "'  officei*s  of  the  regular  army'' 
^**  that  term  is  used  in  the  tenth,  (»lev(nith  and  thirteenth  sections  of 
tbe  act  of  April  22,  1898.     Card  40r>l,  J^>/vV,  ISOS. 

S212.  Where  an  officer  did  not  mak«»  th«»  journey  to  his  home  under 
^he  order  retiring  him  until  one  yiuir  and  a  half  after  his  retirement, 
Disclaim  for  mileage  was  disapproved  by  the  Secretary  of  AVar  June  5, 
181*(),  *'for   the  reason  that  the  journey     *     *     *     to  the  i)la<'(»  he 

'In  people  r.  Duaue,  121  N.  Y.,  .*W7,  the  Court  of  Aj^HnilH  of  N.  Y.  hehl,  in  a 

■^rciUeaml  elaborate  ju<lKuu*nt,  tluit  a  n»tire<l  oHhNT  <li<l  not  lioM  an  otiire  within 

^Q^  meaning  of  a  statute  of  that  State  authorizing  tlu>.  a]>i)ointinent  of  aquiMhiet  coni- 

^jaoneiB  and  providing  that  **  thev  and  their  Huccenson*  nhall  h«»l«l  no  other  Federal, 

^*tt,  or  municipal  office  excej>t  tfie  otli<'eH  of  notary  juiblii!  and  eonnnistsioner  of 

2*^"    The  question  as  to  whether  rt^tinnl  offieerH  lioUl  oHi<*e8  was  tr(»attHi  as 

^btfal  by  the  Attorney  General  in  an  opinion  an  to  whether  General  Sicklen,  a 

?«nber  of  Congress,  could  receive  his  jm'  a^  a  retire<l  officer.     20  Opinn.,  (WT);  but 

^  this  matter  Second  Comptroller  MaiwurheM  in  an  elal)orate  de<'iHion  <late<l  Fol>- 

^iitry  24,  1894,  that  '*the  place  ami  rank  on  the  retire^l  lint  held  by  an  of1i<-er  of  the 

•'Bjy  is  a  military  office  under  the  T'nited  StaU't*. "    The  following* cai!*e«  treat  n?tired 

Jficen  as  holding  offices:  Tvler  r.  U.  S..  1«  Ct.  CIh..  223;  U.  S.  r.  Tvler,  ia5  r.  S., 

2*4;  Wood r.  U.  8.,  15Ct.  Cls.,'l51,  and  1071'.  S.,  414;  Franklin  r.  U.  S.,  29  Ct.  Cls.,  ft; 

*detu  r.  U.  8.,  130  U.  8.,  439;  In  re  Tvler,  IS  Ct.  Ck,  25;  In  re  AVinthroi^,  31  iV/., 

%;  State  v,  De  Gress,  63  Texas,  3S7;  Ca**e  of  Major  Smith,  19  Ojmin.  At.  (len., 

588.    See,  alao,  2  Comp.  Dec.,  7.     Decision  of  (-onii)t roller  in  the  case  of  Capt. 

^•ddes,  7  Comp.  Dec.  (aateil  Febniarv  H,  1901 ).    In  the  cases  of  Tyler  and  Winthn)p 

"^fra,  the  Court  of  Claims  held  tfiat  retired  officers  of   the  '\nny  are  officers 

mthin  the  mewiin|g  of  Section  5498,  RevitHMl  Statutes,  which  i)rohihits  officers  of 

the  United  States  mmi  acting  as  agents  or  attorneys  for  prosecuting  claims  agaiittt 

tbe  Government. 
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now  call^  his  home  at  so  long  a  period  after  the  date  of  his  retire 
inent  cannot  he  considered  as  falling  within  the  rule  of  giving  ai 
officer  mileaj^c  when  retired,  to  enable  him  to  resume  his  residence  a 
his  home.*  *  *  *''  Applying  the  principle  thus  established  to  th< 
case  of  a  retired  enlisted  man  who  applied  three  years  after  his  ivtire 
ment  for  the  transportation  and  subsistence  which  at  the  time  of  hL 
retirement  he  was  authorized  to  receive  by  G.  O.  43,  A.  G.  O.,  1889 
it  was  hold  that  he  had  waivetl  his  right  to  such  transportation  an« 
subsistence  b}-  not  availing  himself  of  it  within  a  reasonable  time  aft€^ 
retirement.     Card  2870,  March,  1897.     See  Card  0466,  May,  1899, 

2213.  Ifihl  that  a  retired  officer  summoned  to  attend  a  court  martin 
as  a  witness  is  entitled  to  mileage  for  the  travel  involved,  and  toeoat>7< 
him  to  obtiiin  the  same  proper  orders  should  be  issued  in  his  case.  28, 
201,  Xf>vembi'i\  1888, 

2214.  There  is  no  provision  of  law  or  regulation  authorizing  the 
payment  of  the  burial  expenses  of  a*  retired  officer.  A.  R.  85  (99 
of  1001)  is  limited,  in  the  cases  of  officers  dying  at  a  military  post  to 
those  who  die  "  when  on  duty''  there,  and  therefore  does  not  include 
retired  officers  who  may  die  at  a  militar}'  post.  Card  3662,  Novemher^ 
1897, 

2215.  It  having  been  reported  that  a  retired  officer,  against  whom 
there  wei*e  pending  proceedings  for  alimony  by  his  wife,  was  about  to 
leave  the  United  States  to  avoid  the  same,  held,  that  it  would  belefi|il 
for  the  proper  military  authority  to  require  the  officer  to  remain  within 
the  jurisdiction  of  the  civil  court  in  which  he  had  been  proceeded 
against ;  the  object  l)eing  to  protect  the  ser\'ice  from  the  disgrace  which 
he  would  cast  upon  it  by  evading  his  obligations  in  such  a  case.  Card 
504(),  March,  1890, 

2216.  Forage  masters  and  wagon  masters  employed  by  the  Quarter- 
ma.ster  General  under  Sec.  1137,  Rev.  Sts.,  are  not  ** enlisted,"  and 
therefore  not  entitled  to  l>e  retired  under  existing  law — act  of  Sept 
30,  ISOO,  c.  1125.     51,  466,  January,  1892, 

2217.  Ilfhl  that  the  term  **  war  service"  in  the  proviso  of  the  act  of 
SeptenilMT  3i),  180<),  c.  1125,  relating  to  the  computing  of  the  period 
of  such  service  with  a  view  to  the  retirement  of  enlisted  men,  included 
service  as  a  connnissioned  officer  equally  with  service  as  an  enlisted 
man.     44,  201»,  Ucnnhcr,  1890, 

2218.  An  enlisted  man  on  the  retired  list  is  subject  to  trial  by  court 
martial,  and  to  dishonorable  discharge  by  sentence,  if  such  bead]udgei 

*  In  thin  ciL^e  theCoini>tn>lkT<)f  the  Treapury  later  held  (Vol  4,  p.  175)  that  an  officer 
'*retire<l  ami  onleriMl  to  repair  to  hiH  home  shoaKl  promptly  obey  the  onier  md 
nhouhl  Ik»  deonuHl  to  havt*  wkM-tisl  the  place  to  which  he  repairs  witliin  a  reftsoDiblc 
time  as  liis  hoiue." 
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i'ut  the  existing  Ian,  in  i.-ntitling  him  t«  W  rctin-d  if  he  oomplics  with 
ii.  <-oi)ditionrt,  pvidt'iitly  rontcmplaten  that  hi-  fihull  remain  a  pensioner 
on  ihi?  tioiinty  of  the  Opvorturieiit  during  thi>  i-eniainder  of  his  Ufe,  if 
not  forfpitiiig  his  daiin  by  Noriouii  niiwonduct.  So,  hel<i  that  retired 
rnliatcd  men  could  not  logitlly  W  diwharged  by  executive  order  under 
the  4tb  Article  of  War,  which  contcniphitcj*  iwldiers  on  the  active  list 
imly.     LV.  3(W.  Jamianj,  IHH^. 

8S19.  Hddy  in  the  aljsenee  of  any  legij^latiou  to  the  contrary,  that 
r*tirtKi  onIi.tt4>d  men.  like  retired  officero,"  might  legally  l»e  eni|>loyed, 
in  any  department  of  the  Government,  as  clerks,  messenger*,  wulch- 
men,  &r.,  and  receive  pay  for  such  employment,  while  at  the  same 
rime  retaining  their  positioniS  on  the  retired  list  and  rec**iving  n-tirod 
[wy.      LVI.  144.  4!t3,  May  and  Sept^nh^.  ISHS. 

S3S0.  There  \»  no  statute  of  the  I'nited  States  or  regtdation  of  the 
War  Department  which  prcventj*  a  retired  enlisted  man  of  the  army 
from  accepting  an  ofGi-e  or  employment  under  either  the  Unit*'d  States 
(»r  a  State.  lUid,  therefore,  that  there  was  no  law  or  regulation  of 
the  I'nited  Stati-s  which  would  prevent  a  retired  enlisted  miui  from 
organiKinganddrillinga  militia  company.     Card  UfiSS, -ViMwnAf/-,  y<''57. 

S9SI.  An  enlii'tjuent  contrary  to  the  Wth  Article  of  War,  or  fither- 
wise  fraudulent,  is  not  void  but  voidable  only  at  the  option  of  the 
I'nited  Stateis.  L'ntil  thus  avoidixl  il  is  valid  and  binding  on  Iwtb 
imrtieD  and  service  under  it  is  valid  ser\-ice.  //-W,  therefore,  that 
time  M-tually  served  under  such  enlistment  should  )>e  counted  in  com- 
puting the  thirty  years  necessary  to  entitle  the  soldier  to  retirement 
uniier  the  provisions  of  the  act  of  Sept.  .30,  ISIK)  {2tt  Stats.  5t4). 
Ckrds  366,  SepUmh^^  1H9^;  aOlKi,  Jttnuary,  JS96',-  7108,  October,  I«9ff. 

S8SS.  A  luariue,  after  Her^i^g  nine  yeara  and  six  months  in  the 
marine  corps,  deserted  tlien^f  rom  in  186«.  and  subsetjuently  while  thug 
in  dewrtion  served  atxmt  sixteen  years  in  the  army.  //M,  that  if  \m 
service  in  the  marine  i<orps  during  the  civil  war  was  "active  service" 
within  the  meaning  of  the  act  of  Kebruarj'  14.  1885  (2S  8tat«.,  305),  as 
ami-nded  by  the  act  of  Septemtwr  SO.  181H>  (26  Stats.,  5t.>4).  he  would 
be  eligible  under  said  ait«  for  retirement.     Card  6833,  Ju/!/,  IS90. 

82S3.  The  act  of  May  26.  llNHi,  provides  "that  hereafter,  in  com- 
puting length  of  wrvice  fur  retirement,  credit  shall  lie  given  the 
-oldier  for  doublt^  the  time  of  Ids  actual  sen-ice  in  Porto  Rico,  Cuba, 
or  in  the  I'hUlipine  Islands."  Jltld,  that  a  soldier  absent  in  the  I'nited 
8tale«  on  sick  or  ordinary  furlough  while  his  eom|Hiny  is  stationed  in 
Porto  Itieo,  Cuba,  or  the  Phillipine  Islands  cannot  be  considered  as  in 
X  terrice  "  within  the  meaning  of  this  «tatutVf  iu  the  place  where 
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hi8  company  is  stationed,  and  he  is  not  therefore,  entitled  to  cred 
for  double  time  during  the  period  of  such  absence.^  Card  8521 
June,  1900. 

2224.  There  is  no  legal  objection  to  granting  an  enlisted  man  of  tt 
regular  army  an  indefinite  furlough  to  allow  him  to  accept  an  appoini 
ment  as  an  officer  in  the  volunteer  army,  and  having  accepted  su© 
furlough  and  appointment,  the  period  of  their  continuance  may  legaUV 
be  counted  as  part  of  the  thirty  j-ears  service  as  an  enlisted  man,  whici 
would  entitle  him  to  retirement.     Card  8696,  Augtust,  1900. 

2225.  Pay  for  certificate  of  merit  (two  dollars  per  month),  like  cod- 
tinuous  service  [>ay,  has  always  been  held  to  be  a  part  of  the  soldier's 
pay.  Being  thus  a  part  of  the  pay  of  the  rank  upon  which  the  soldier 
receiving  it  may  l>e  retired,  he  is  entitled  to  receive  as  a  retired  soldier 
seventy-five  per  centum  thereof  with  his  current  pay.  Card  1308, 
4/>r//,  lS9o, 

2226.  IL'hl  that  a  retired  soldier  may  be  furnished  subsistence  is 
kind  instead  of  the  commutation  allowances  during  the  time  he  may  be 
in  confinement  at  a  militar}'  post  under  military  charges,  and  either 
subsistence  in  kind  or  full  commutation  while  en  route  under  guard  to 
or  from  the  post.     Card  3234,  June,  1897. 

EEVUSWIHO   AUTHORITY. 

2227.  This  term  is  employed  in  military  parlance*  to  designate  the 
officer  whose  province  and  duty  it  is  to  take  action  upon  the  proceedings 
of  a  court  martial  after  the  same  are  terminated,  and,  when  the  retxjrd 
is  tiTinsmitted  to  him  for  such  action,  to  approve  or  disapprove,  Ac, the 
sentence.  This  ofticer  is  ordinarilv  the  commander  who  has  convened 
the  court.  In  his  absence,  however,  or  where  the  command  has. been 
otherwise  changed,  his  successor  in  command,  or,  in  the  languageof 
Alts.  104  and  lot*,  '*the  officer  commanding  for  the  time  being,*"  v 
invested  (})v  those  articles)  with  the  same  authority  to  pass  upon  the 
proceedings  and  order  the  execution  of  the  sentence  in  a  case  of  coft- 
viction.     XIII,  4()S,  March,  1865. 

In  cases,  however,  of  sentences  of  dismissal  and  of  death,  impood 
in  time  of  i)eiue,  and  of  some  death  sentences  adjudged  in  time  of  wir, 
as  also  of  nil  sentences  '"respecting  general  officers,'^ — while  the  cob- 
vening  officer  (or  his  successor)  is  the  original  reviewing  authority? 
with  the  same  i)ower  to  approve  or  disapprove  as  in  other  cases,  y«^ 
inasmuch  as  it  is  prescribed  bj-  Arts.  105,  106,  108  and  109  that  the 
sentence  shull  not  l)e  cvtcuted  without  the  confirmation  of  the  Presidenli 
the  latter  becomes  in  these  c^ses  the ^/mi/  reviewing  officer,  when— Al 

^  Compare  6  Comp.  Dec,  W7. 

'  It  (x'cruru  also  in  Sec.  1^8,  Rev.  8tB. 
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nenU-nw  having  been  a^/jfrin'td  hy  the  coiunitinder  (for,  if  dMapprrnu'd 
by  him.  tht-re  is  ootliing  left  to  he  acted  upon  hy  the  superior) — the 
ivcoitl  U  transmitted  to  him  fur  his  action.  A  simihir  diviaion  of  the 
r^cwtng  fanetioti  exiHt»  in  ouea  in  which  sent^-nco'i  an.  approved, 
but  the  exeoutioD  of  the  uime  is  Huspended,  and  the  cjuejition  of  their 
OXMutioii  n-fcrred  to  the  President,  under  Art,  111.  The  Mime  function 
is  ah«o  Hbarcd  between  inferior  and  superior  commanderH,  under  Art. 
Iu7.  in  enM>«  in  which  itentencea  are  imposed  by  divieion  or  seperate- 
brigitde  cMurtfi. 

Where  a  general  court  martial  is  convened  directly  hy  the  President 
as  Commander-in-chief,  he  is  of  course  both  the  original  and  final 
reviewing  aiitliorUy. 

S388.  It  is  no  longer  necessary  that  the  JindLng»  ot  a  court  martial 
nbould  )h'  expressly  approved.  Formerly  the  104th  Article  of  War 
preMribcd  that  no  sentence  of  a  court  martial  should  lie  carried  into 
execution  until  the  whole  proceedings  were  appmved  by  the  reviewing 
authority,  but  now  a«  auiended  hy  act  of  July  27,  X^^"!,  it  simply 
requires  that  the  sentence  shall  lie  approved  by  ouch  officer,  and  thia 
allies  a"  Well  in  (»!W«  requiring  confirmHtion  of  the  President  a»  in 
those  that  do  not     Card  2844,  January,  1897. 

2SS9.  While  'i/ywrt// gives  life  and  ojH-ration  to  the  jientom-e,  rfw- 
ajijmritil,  on  the  other  hand,  (juite  nullitie:*  the  same.  A  disapproval 
of  th«i  lenience  of  a  court  martial  by  the  legid  reviewing  authority  is 
Dot  a  mere  expression  of  disapprobation,  hut  a  linal  determinate  act, 
putting  an  end  to  the  procee<ling!<  in  the  particular  cast>  and  rendering 
them  entirely  nugator>'  and  iMoj>erative;  and  the  legal  effetl  of  a  dia- 
spproval  is  the  same  whether  or  not  the  ofticer  diisapproving  \a 
authorized  finally  to  confirm  the  sentence  But  to  be  thus  ojjcrutivo,  a 
diApproval  i>huuld  he  tiepn-K".  As  frequently  remarked  in  the  opinions 
of  the  Judge- Ad\'ocate  General,  the  mere  absence  of  an  approval  is  not 
a  diflBpproval,  nor  i-au  a  mere  reference  of  the  proceedings  to  a  superior 
without  words  of  approval  operate  as  a  disapproval  of  tlic  s<^nteuce.* 
The  effect  of  the  disapproval,  wholly,  of  a  sentence  is  not  merely  to 
annul  the  mxan  a.s  such  but  nUu  to  prevent  the  accruing  of  any  disa* 
bility,  forfeiture,  &c,,  which  would  have  been  incidental  upon  ao 
approval.'  XXVI,  5fiS,  Jufu,  1868;  XXX,  497,  July,  1870;  XXXII, 
1.  XWvBtiw-,  1S70;  U  121,  March,  J886;  60,  8tf,  Jun^.  JS9J;  Card 
21W.  AprU,  J896. 
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Where  the  original  reviewing  officer  disapproves  a  sentence,  to  tl 
execution  of  which  the  confirmation  of  superior  authority  is  mac 
requisite  by  the  code — as  where  (in  time  of  peace)  the  departmei 
commander,  who  has  convened  the  court  in  the  case  of  an  officer,  dii 
approves  a  sentence  of  dismissal  adjudged  thereby — the  sentence  beinj 
nullified  in  hiw,  there  remains  nothing  for  the  superior  authority  t 
act  upon  and  to  transmit  the  proceedings  to  him  for  action  will  h 
improper  and  unauthorized.  Ill,  537,  Angtuit^  1863:  VII,  479,  AprH 
ISGi;  XXX,  497,  July,  1870;  XXXII,  630,  May,  1872. 

A  reviewing  officer  cannot  disapprove  a  sentence  and  then  proceec 
to  mitigate  or  commute  the  punishment,  since,  upon  the  disapproval 
there  is  nothing  left  in  the  i*ase  upon  which  any  such  action  can  be 
based.     XXII,  456,  (M^^fftrr.  1866. 

It  is  quite  immaterial  to  the  legal  effect  of  a  disapproval  whethei 
any  rvH^fm^  are  given  therefor,  or  whether  the  reasons  given  are  well- 
founded  in  fact  or  sufficient  in  law.     XXVIII,  198,  October,  1868, 

2230.  A  reviewing  officer  cannot  himself  correct  the  record  of  i 
court  martial  by  striking  out  any  part  of  the  finding  or  sentence, oi 
otherwise  (see  g  2256,  j>fMf);  nor  can  he  in  general  change  the  order  ii 
which  different  penalties  are  adjudged  bj'  the  court  to  be  suffered  (sw 
§  1146,  (ifift)]  nor  can  he  add  to  the  punishment  imposed  by  thecoma 
though  deemed  ])y  him  quite  inadequate  to  the  offence.  (See  §  iStt 
post.)  He  may,  however,  in  general,  specify  the  reasons  for  theadioi 
taken  hy  him,  without  transcending  his  authority.  Thus,  where  i 
department  commander  disapproved  a  sentence  as  inadequate,  and,  ii 
stating  his  grounds  for  so  doing,  commented  unfavorably  upon  th 
conduct  of  the  accused  as  indicated  by  the  evidence,  hdd  that  sod 
comments  were  a  legitimate  explanation  of  the  action  taken  and  did  d0 
constitute  an  adding  to  the  punishment.*     XIX,  676,  Augiiat,  1S66. 

2231.  AVherc  the  reviewing  officer  deems  that  the  proceedings  ^ 
the  court  are  in  any  material  particular  erroneous  or  ill  advised,  w 
proper  course  in  general  will  be  to  reconvene  the  court  for  thejnff 
pose  of  having  the  defect  corrected,  at  the  same  time  furnishii^J^ 
with  the  grounds  of  his  opinion.  Thus  if  he  regards  thesentead 
inadequate,  he  should,  in  reassembling  the  court  for  a  revision  of  th 
same,  state  why  he  so  considers  it.  XI,  41K),  Fthruary^  1865.  WhI 
he  cannot  compel  the  court  to  adopt  his  views  in  regard  tothesoj 
posed  defect,  he  may,  in  a  proper  case,  express  his  formal  disappN 
bation  of  their  neglect  to  do  so.  Thus  where  a  court  martial,  on  bcii! 
reconvened  with  a  view  of  giving  it  an  opportunity  to  modify  a  *i 
tence  manifestly  too  lenient  for  the  offence  found,  decided  toadta 

*  See  as  a  marked  instance  of  such  oomnientB,  G.  C.  M,  O.  104,  Snm  DaL,  8i| 

13,  1897. 
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I  thv  itentence  as  adjudged,  tiiid.  un  being  ugaiii  reawicuiblcd  to  ood- 
lider  further  grounds  presented  by  the  reviewing  commander  for  the 
infliction  of  a  80veri.>r  penulty.  aguJn  declined  to  inen^use  tho  punish- 
ment.— /«■/(/  that  it  wan  within  the  authority  of  the  reviewing  officer, 
and  would  }»  no  more  than  proper  und  dignitied  for  him.  in  taking 
tinal  action  upon  the  case,  to  reflect  upon  the  refusal  of  the  court  m  ill- 
jtidgt-d.  and  luf  having  the  effect  U)  imiMiir  the  discipliiio  and  prejudice 
tht*  int4.Tctet*  of  the  military  service.'  IV,  57H.  January,  ISGIf;  XII, 
t*W>.  AwjuAt,  ISGf,. 

883S.  Ill  pilling  upon  the  findings  and  seutonce  of  a  court  martial, 
the  reviewing  officer  will  pmperly  attach  npeiial  weight  to  it**  conclu- 
sions where  the  testiniuny  \m»  t>een  of  h  conflicting  character.  Thi^ 
for  the  reaHoii  that,  having  the  witnesoejii  before  it  in  iierijon,  the  court 
was  qualitiiHl  to  judge,  from  their  manner  in  connection  with  their 
ntatementM,  an  to  the  proper  mcaaure  of  credibility  to  l»e  attached  to 
Uiem  individually.'  XXX,  8s8.  447,  J%  and  Jwu^,  1^70;  XXXV. 
642.  A'lgiut,  IS74;  XXXVIII,  272,  326,  Atu/iut  and  Sfptfniber,  JS7S. 

S233.  The  reviewing  authority  should  properly  authenticate  the 
action  taken  by  hiui  in  any  case  by  subscribing  in  h'm  own  hand  (add- 
ing hU  rank  and  command,  as  indicating  hiu  legal  authority  to  act) 
ibv  oflicial  stMtvtiieut  of  the  »auiu  as  written  in  or  upon  the  record. 
(8e«  S  213li,  i;  auU:)  Impressing  the  signature  by  means  of  a  stamp 
itt  nut  favored.  IV,  M~k.  January,  ISSi:  XXU,  513.  JitVfmht-r,  ifitiG; 
WW.  JaifHtry.  1H67. 

8SM.  A  military  eumuiandur  cannot  of  course  delegate  to  an  inferior 
or  other  officer  his  function  as  reviewing  authority  of  proceedings,  or 
woteiMre  of  a  vourl  iiuirtinl.  iLt  conferred  by  the  104th  or  U>dth  Article 
of  War  or  other  Htatutc  Nor  can  he.  regularly,  authorize  a  staff  or 
otbor  officer  to  sutwcrilK-  for  biin  the  iicti<m,  by  way  of  appmval,  dis- 
approval, Ac.,  which  ho  has  decided  to  take  upon  such  proceedings. 
An  •ppro\'al  pur|)orting  to  Ih>  subscri)>ed  by  the  commander,  "iy'^ 
hilt  slatf  judge -advocate  or  other  staff  offii-er,  would  bo  open  to  qucs- 
liuu  and  quite  irregulai';  sw  would  also  Ih>  any  action  subncribed  by 
!>uch  an  olliivr.  purporting  to  l>e  taken  "in  the  absence  and  by  the 
direction  of"  the  commander.  IV,  5ti7,  Januari/,  ISO^f  VII,  ll>,  and 
VIU.  «ty.  -/v/y,  ll>Gi;  IX,  27,  May.  186J,;  XV,  54S,  J<ily,  186$;  XVII. 
Itfl.  Au<j»^t.  JtidS;  XXVn,  2y7,  Oet-ler,  ISGti. 
^^nSS.  Action  taken  by  a  reviewing  officer  upon  the  pnxroediugs  and 
^H^teiwe  of  a  court  martial  may  be  recalled  and  luodilied  before  it  u 


^^  tbc  Mriy  ^  uf  L'«pt,'  W<;Un«r.  Am.  Archiv. ,  Stfa  Uttim.  vol.  I  ] .  ]>.  8W.    ^ 
rirllmvrto  vill  rarely  inlvriiTr,  rxc«<pl  in  <wa  of  clear  iajuMicc,  wiUi  vtmlicla  at 

!iuiM  witlch  liavi^  tiinml  uii>>ii  \h.v  crvilibllitj-  u(  witoot*     Wright  r.  Stair,  M  Ga. 
10;  WliitteD  I.  ^iBti-.  IT  Id  S»7. 
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published  and  the  party  to  be  affected  is  duly  notified  of  the  same 
After  such  notice  the  action  is  beyond  recall.  The  power  of  remimm 
indeed  ma}'  bo  exercised  so  long  as  any  part  of  the  punishment  imposec 
remains  unexecuted.  (See  §  ^4A^ante.)  But  when  the  final  approval 
of  the  sentence  (or  other  action  taken)  has  been  once  officially  commn- 
nicated  to  the  accused,  the  function  and  authority  of  the  reviewing 
authority  as  such  over  and  respecting  the  same  is  exhausted  khA  cannot 
be  revived.  An  approval  cannot  then  be  substituted  for  a  disapproTsI, 
or  ?vVv  vtrna,     VIII,  556,  Jutie,  ISGJ^;  XXXI,  15,  October,  1S70. 

2236.  It  is  an  established  principle  that  when  the  final  action  of  the 
reviewing  officer  has  been  published  in  orders  to  the  command  and 
notitied  to  the  accused,  his  power  of  approval  and  disapproval  in  the 
case  is  exhausted,  and  his  action  cannot  be  recalled  or  modified.  31, 
125,  March,  ISHO;  40,  220,  April,  1890;  60, 179,  Jurie,  189S,  Where 
a  department  commander  applied  to  the  War  Department  for  the 
return  of  the  proceedings  of  a  case  in  order  that  he  might  modify  his 
action  thereon,  //^/^  that  as  the  same  had  been  formally  promulgated 
in  orders  and  had  duly  taken  effect,  the  power  of  the  reviewing  officer 
over  the  case  was  exhausted,  and  the  application  could  not  legally  be 
complied  with.     31,  96,  March,  1889. 

2237.  Where  a  reviewing  authority  has  approved  a  sentence  which 
is  in  excess  of  the  legal  limit,  but  which  can  be  reduced  to  the  same  by 
simply  cutting  off  a  part  of  the  punishment  without  changing  it  in  kind, 
it  is  within  his  power  to  thus  reduce  it.  This  should  be  done  ioaa 
order  by  the  reviewing  authority,  or  his  successor  in  command,  setting 
aside  as  void  and  inoperative  that  portion  which  is  in  excess  of  the 
legal  limit.  The  preceding  section  should  not  be  construed  as  pre- 
cluding such  action.     Card  7308,  Xoreniher,  1899. 

2238.  7/rA/  a  good  ground  for  the  disapproval  of  a  sentence  that  the 
court  denied  the  recjuest  of  the  accused  to  have  summoned  a  clearly 
material  and  important  witness  whose  testimony  would  not  have  been 
merely  cunnilative.^     XLIX,  18,  Aprils  1886. 

2239.  It  is  lieyond  the  {>ower  of  the  reviewing  officer  to  change,  I? 
his  own  action,  a  finding.  Thus  where,  in  a  i*ase  of  conviction  of  deser 
tion,  the  reviewing  authority  approved  so  much  only  of  thefindingol 
guilty  of  (l(*srrtion  as  convicted  the  ai*cused  of  absence-without-lcaire, 
held  that  he  thus  substituted  a  finding  of  his  own  for  that  of  thecooit, 
and  that  his  action  was  unauthorized.  XLVII,  291,  August,  188Si 
49,  445,  Ortohrr,  1S91;  62,  454,  Decembtr,  189S. 

2240.  It  is  within  the  authority  of  a  department  conmiander,  s 
reviewing  officer,  in  a  case  in  which  a  soldier  of  his  command  has  beet 

» See  G.  C.  M.  O.  128,  A.  G.  O.  of  1876. 
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enteno^d  to  confinement  in  a  penitentiary,  to  designate  a  particular 
•enitentiarA'  within  such  command  as  the  place  of  confinement.'  63, 
3r>,  Jan  Wiry ^  1894. 

8941.  A  sentence,  to  forfeit  certain  pay,  was  approved,  and  such 
pproiral  promulgated  in  orders  of  Feb.  18,  1H*>,5.  On  March  10th 
ollowing,  the  reviewing  offic(»r  '•  reconsidered"  his  action  and  by 
another  order  disapproved  the  sentence,  and  this  ord(»r  was  also  pro- 
Dulgated.  field  that  the  latter  ordiM*  was  of  no  effect.  The  first  order 
executed  the  forfeiture,  making  the  amount  forfeited  pu])lic  money, 
ind  exhausted  the  power  of  the  reviewing  authority.  40,  853^,  Aprils 
1890. 

2242.  But  where,  after  the  reviewing  commander  had  approved  a 
sentence  in  general  orders,  and  the  court  had  lH>en  ^//wf >//>//,  it  was 
discovered  that  there  was  a  Jyital  ih'j\vt  in  the  proceedings  in  that  they 
did  not  show  that  the  court  and  judge-ad V(K*ate  had  bet^n  sw^orn  in  the 
CMC,  Md  that  the  commander  would  properly  issuer  a  supplemental 
order  declaring  the  proceedings  a  nullity  and  the  original  order  inoper- 
•tireand  withdrawn  on  account  of  the  defe(*t.'  XLIX,  HOS,  Amjujuff, 
188o;  81,  125,  Marcft,  1889;  41,  81>,  May,  ISfH);  42,  481),  X^phmhrr, 
m.    (See  §  2143  tf  71^^.) 

2843.  In  acting  upon  the  proceedings  of  a  court  martial,  the  legal 
reviewing  officer  acts  partly  in  a  judicial  and  partly  in  a  ministerial 
capacity.  He  '^decides^and  --orders"  (par.  lo41,  A.  K.— 1>5.5  of  1805; 
1057  of  1901),  and  the  due  exercise  of  his  jirojHU-  functions  cannot  be 
revised  by  superior  militai*y  authority.  Thus  //////  that  a  reviewing 
officer  who  had  duly  ac*ted  upon  a  s(nit4»nc(»  and  ])ronuilgated  his  action 
in  orders,  could  not  1^  re<|uired  })y  a  higluM*  commander,  or  b}- the 
Secretary'  of  War,  to  revoke  such  action.  If  tlu»  sentence  be  deemed 
unwarranted  or  excessive,  relief  may  ]h\  extcMided  through  the  power 

^See  A.  R.  941  ( 1042  of  1901 ),  which  niakefl  api)roval  of  Sivn*tary  <»f  War  necensary. 

'See  G.  C.  M.  O.,  23,  Dept  Dakota,  1888,  Hettinj?  a.Mi<le  v(>i<l  Heiiteiu-wi  and  restoring 
to  duty  the  prieonerp,  both  of  whom  were  Herviiij^  I'onlineinent,  and  had  l)een  under 
the  terms  or  the  void  sentences  dinhonorably  diwharj^ed.  See  alno  Ci.  (\  M.  0. 20, 
I^t.  C'al.,  1890,  wherea  void  sentence  wa><  set  atiide,  the  dinhonorable  discharge  '* can- 
celled ''  and  the  prisoner  restoretl  to  duty. 

If  however  the  court  has  not  l)een  di8W)lved  it  may  Ixj  reconvened  U)  amend  its 
Kcord  to  conform  to  the  actual  factH,  that  Ih  to  make  it  speak  the  tnith.  hn^e  i>ar.  19, 
8. 0., 99,  A.  G.  0.,  1900,  in  which  the  followin^r  is promulgate<l:  **  By  direction  of  the 
P^wident,  the  sentence  in  the  case  *  ♦  *  publiHhe<lini>ara(?raphl,Si)ecial(>nler8, 
1^0.  214,  Headquarters,  Septarate  Brigade,  Provont  (iiiard,  Manila,  PhiIip]>ino  IsIaiidH, 
S^ovember  8, 1899,  is  set  aside.  The  hm^ohI  of  the  trial  faihxi  to  show  that  the  mem- 
lereof  the  court  and  judge-advocate  were  nworn,  and  on  being  rt'turned  [by  the  War 
)epartment]  for  necessary  action  the  court  wiw  not  reconventnl,  as  contemplati'd  by 
aragraph  2,  page  56,  Court-Martial  Manual,  1898,  but  the  iu<ljre-advo{'ate  interlintMl 
statement  in  tne  record  that  the  membi^rs  of  the  court  and  tiie  judge-adwHate  were 
aly  sworn.  This  action  was  unauthoriz«»<l  and  invalid.  A  deft^ctivt?  record  returned 
»r  correction  can  only  be  amended  to  conform  to  the  actual  fact»  ami  by  the  court 
9elf  on  revision  when  duly  reconvened  for  the  puri>ot*e." 
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of  pardon  or  remission;  if  void  for  want  of  jurisdiction  or  other  cause, 
it  may  l>e  set  aside.     XLIX,  20i,  August^  ISSo;  L,  553,  July^  1SS6. 

2244.  The  publication  in  oixlers  of  the  sentence  of  a  court  martial  k 
not  essential  to  give  it  effect.  The  final  approval  and  orders  of  the 
proper  reviewing  authoritj'  are  the  essential  things,  and  actual  or  cod- 
structive  notice  of  this  may  be  given  to  the  person  affected  otherwise 
than  by  its  public^ation  in  orders,  which  is  in  fact  simply  for  the  sake 
of  convenience  and  example.     Card  1226,  Aprils  1895. 

2245.  The  formal  disapproval  by  the  reviewing  authority  of  an 
acquittal  is  a  naked  non -concurrence  in  the  conclusions  of  the  court 
and  is  without  leyal  effect  upon  the  status  of  the  accused.  He  still 
remains  legally  not  guilty.     Card  1418,  Jnne^  1895. 

REYISSD   STATUTEb. 

2246.  The  Revised  Statutes  are  a  single  act  of  Congress,  which. 
in  the  absence  of  any  special  provision  as  to  the  date  on  which  the 
same  (or  any  pirt  of  the  same)  should  take  effect,  went  into  openitiofl 
on  the  day  of  its  approval  by  the  President — June  22,  1874.*  The 
date  of  the  certificate,  published  with  the  same,  of  the  Secretary  of 
State,  viz.,  Fel>.  22,  1875,  simply  fixes  the  time  at  which  the  contents 
of  the  printed  volume  l)ecame  evidenc*e  of  the  laws  therein  contained 
XXXVI,  680,  Augiuft,  1875. 

2247.  The  laws  relating  to  the  arm}',  embraced  in  the  Revised  Stat- 
utes, became  oi)emtive  as  to  the  aniiy  upon  the  approval  by  the  Presi- 
dent of  the  body  of  the  revision,  irrespective  and  independently  of  any 
publication  of  such  laws  in  general  orders.  XXXVI,  666.  Septet- 
bc?\  1875. 

2248.  Ilc/</  that  an  act  of  1856,  authorizing  the  transfer  of  certain 
lands  in  Florida  (which  had  been  reserved  for  military  purposei^lto 
the  Secretarv  of  the  Interior,  with  the  consent  of  the  Secretarvof 
War,  and  their  disjx)siti()n  and  sale  as  public  lands — belonged  to  the 
class  of  ••  provisions  of  a  local  or  temporary  character""  indicated  in 
the  proviso  to  S»c.  r>.'>l*6,  Kev.  Sts.,  and  was  therefore  not  repealed  by 
such  statutes,  })ut,  having  remained  unexecuted,  might  legally  be 
executed  at  this  time  (1878).     XLI,  215,  Apri/.  1878. 

*  Since  the  date  of  this  opinion,  the  revision  of  1874  has  been  itaelf  revised,  und«f 
an  aot  of  Con^fresH  of  March  2,  1877,  and  the  re-revision,  published  in  1878,  and  ctf^ 
tified  to  by  the  S!>ecretary  of  State,  constitutes  ** legal  evidence  of  the  laws  therein 
contained."  This  second  revision,  however,  is  not  a  new  statute,  but  merely  a  "ne* 
edition'*  of  the  Revised  Statutes  of  1874,  with  additions  and  corrections. 

Under  a  joint  resohition  of  Congress,  of  June  7,  1880,  and  an  act  of  April3,18W, 
a  supplement  to  the  Kevise<l  Statutes  was  published,  dv  which  the  revia(»n  wtf 
brougnt  d(^wn  U >  March  3, 1891 .  By  a  secona  volume  of  the  supplement,  the  reviaon 
has  Ixjen  brought  down  to  March  3,  1899. 


KXTISIOV. 

Where  the  record  of  a,  trial,  an  forwarded  tn  the  reviewing 
imthurity  for  Iii^  Motion,  is  deemt-d  by  him  to  exhibit  some  error, 
omission,  or  other  defect,  in  the  proceedings  capable  of  being  supplied 
or  remedifd  by  the  court;  as,  for  example,  an  inadMjuate.  illogal. 
or  irregular  sentence,  or  a  finding  not  authorized  by  the  evidence;  or 
an  oniiBsion  of  some  material  matter— as  a  failun;  Ut  prefix  to  the 
record  a  copy  of  the  convening  order,  or  to  authenticate  the  proceed- 
injfsi  by  the  signatures  of  the  president  and  judge-advocate,  or  t*) enter 
the  prx>|)er  statement  as  to  the  membero  present,  or  to  recite  as  to 
the  offering  to  the  at-cu^ed  of  an  opportunity  to  object  to  the  same  or 
an  to  the  qualifying  of  the  i-ourt  by  the  prescribed  oath^,  or  to  fully 
re«-ord  the  plea,  finding  or  sentence;  or  some  mere  clerical  error  in  a 
m»tt«r  of  form;— the  court  may  and  in  general  properly  Vp-ilt  be  recon- 
vened by  the  order  of  the  reviewing  officer  (the  convening  authority  or 
hii^  HUwcawr  in  the  cotnmnnd)  for  the  piirpos*-  of  correcting  the  rcoord 
ID  the  faulty  particular,  provided  a  correction  Iw  ])ra<-ticable.  In  a 
c«M!  of  an  nmi/ain„,  the  object  of  course  iw  that  the  re*'ord  may  In* 
made  to  fonfonii  with  the y-icf.  If  the  fait  is  that  the  pnx-eeKling. 
njijMtrtntiy  merely  oniitteil  to  be  recorded,  was  actually  not  had.  the 
propo^d  rorrectiou  cannot  of  course  be.  made.  There  is  nu  limit  to 
the  number  of  times  that  a  court  may  be  reconvened  for  a  revision  of 
it*«  pr^H-eedingH.  It  is  not  often  however  rea9s«>mbled  a  second  time, 
where  it  declines  on  (he  firt<t  occasion  Xa-  make  the  correction  desired. 
I.  4S7,  Decemhrr,  IHG.!:  H,  LW,  April,  IUGS;  XI,  4itO.  F,i>ru>ny, 
IMCr,:  XVI.  ah!,  Mn;,,  ini)r.:  XXVIII.  2««.  Thxvi»f>a:  ISetl;  304, 
JiiiiHiirij.  !ii60. 

82M.  The  ortler  reaf«einbling  the  court  will  properly  indicati*  the 
particular  or  particulars  as  to  which  a  nn'ision  or  correction  is  dewired, 
or  refer  Xn  pH|)ers,  accomptinying  it,  in  which  the  supi)osed  omlsMion 
or  other  defect  m  set  forth.  XI.  US,  X"vrinbfi\  l)i>!\.  Whether  to 
make  or  not  the  proposed  correction  will  be  in  the  discreti<in  of  the 
court.  The  reviewing  autliority  cannot  of  course  compel  and  would 
scarcelv  Im  authorized  to  itiminand  the  court  to  make  it.  VII,  1 1^. 
X'f-,».'f.^.  ISOJ;  XXXIV.  4;J5,  .Sejffemfkf.  /*7.J. 

tS5L  A  correction  can  Ih'  made  only  by  a  legal  court.  At  l)>ast  live 
therefore  of  the  memU-rs  of  the  court  who  aete<l  upon  the  trial,  must 
be  present.  That  there  are  fewer  memlterM  at  the  re-wwembling  than 
at  tbe  trial  is  immaterial,  provideti  five  are  present.  XXXV,  <15t). 
{M<ilrr,  JS7i.     The  judge-advoi-ate  should  l>epreBent.'     1.  4S".  I>«vm- 

isae. 


I 
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2252.  It  is  not  in  general  necessary  or  desirable  that  the  accused  be 
present  at  a  revision.  Where,  however,  any  possible  injustice  may 
result  from  his  absence,  he  should  be  required  or  permitted  to  be 
present,  and  with  counsel,  if  preferred.  Thus,  where  the  defect  to  be 
coiTected  consists  in  an  omission  properly  to  set  forth  a  special  plea 
made  or  objection  taken  by  the  at*cused,  it  may  be  desirable  that  be 
should  >K>  present  in  order  that  he  may  be  heard  as  to  the  proper  form 
of  the  proposed  I'orrection.  Where  the  error  is  clerical  merely,  or, 
though  relating  to  a  material  particular,  consists  in  the  omission  of  a 
formal  statement  only,  the  presence  of  the  accused  is  not  in  generJ 
called  for.     IX,  k\bZ,  Sejftemher,  1S6J^ 

2253.  It  is  now  settled  in  our  law  that  a  court  martial  is  not  empow- 
ered, at  this  proceeding,  to  take  or  receive  testimony.*  XVI,  562, 
SeptemlMi\  l>iOr,;  XIX,  41,  October,  1S65;  XLII,  275,  April,  1S79. 

2254.  The  amendment  can  only  be  made  by  the  court  when  dulj 
reconvened  for  the  purpose,  and  when  made  must  be  the  act  of  the 
court  aA  ^urh,  A  correction  made  by  the  president  or  other  member, 
or  by  the  judge-advocate,  independently  of  the  court,  and  by  means  of 
an  erasure  or  interlineation  or  otherwise,  is  unauthorized  and  a  grave 
irregularity."  XXVIII,  304,  January,  1S69,  The  correction  must  be 
wholly  made  and  recorded  in  and  by  the  formal  proceedings  upon  tbe 
revision.  The  record  of  the  correction,  as  thus  made,  will  refer  of 
course  to  the  page  or  part  of  the  record  of  the  trial  in  which  tbe  omis- 
sion or  dcfi'ct  oi'curs;  but  this  part  of  the  record  must  be  left  precisely 
as  it  stands.  The  court  is  no  more  authorized  to  correct  the  same  by 
erasure  or  interlineation  on  the  page,  or  by  the  substitution  for  the 
defective  portion  of  a  re-written  corrected  statement,  than  would  be 
the  judge -ad  vcK-ate  or  a  member.  II,  97,  March,  1S6S;  XI,  93,  Xontf^' 
her,  JS64;  XVI,  l>02,  Jfit/,  I860;  XXXIV,  416,  August,  1873;  XLV, 
439,  Septemhr,  1882,     (See  g§  2136,  I,  and  2143,  ante,) 

2255.  Where,  after  a  sentence  had  been  duly  adjudged,  and  the  record 
forwarded  to  the  reviewing  oflBcer,  a  majority  of  the  members  of  the 
court  transmitted  to  him  a  written  statement  to  the  effect  that  the  sen- 
tence was  intended  to  have  a  certain  meaning  not  conveyed  by  its 
terms — /.  t.,  was  not  intended  to  operate  as  a  forfeiture  of  certain  pay 
clearlv  forfeited  bv  it  as  recorded — h^dd  that  such  irreeular  statement 
could  have  no  effect  as  a  correction  of  the  sentence;  that  the  proposed 
correction  could  only  Ihj  made  by  the  court  itself,  after  having  been 
reconvened  to  reconsider  the  sentence.    XXXIII,  347,  Septerrlher,  lS7i* 

2256.  The  reviewing  officer  himself  can  have  no  authority  to  make  a 
correction  in  any  part  of  the  record.     Thus  where,  upon  a  specific*- 

*  See  G.  O.  47,  Hdqrs.  of  Army,  1879. 

''  See  par.  19,  S.  O.  99,  A.  G.  O.,  1900,  quoted  in  note  to  |  2242,  aiUr. 
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t!n^  forth  ii  military  ofTcDt-L'.  a  court  nutrtial  found  an 
ilty  but  without  criminality."  and  the  reviewing  rawn- 
iimii'ler.  in  (lisapproving  thix  c-ontrudirtory  finding,  ordered  thiit  the 
words  after  "guilty''  l««  treated  as  ^truekout  of  the  record,  /u-liJ  that, 
howp\Tr  ohjw-tionHWe  the  finding,  the  reviewing  officer  could  not  him- 
fwlf  B><hume  to  correct  it.  If  he  desired  it  amended,  he  should  have 
fonniilly  reconvened  the  court  for  the  purpone.  XII,  250.  Janumy. 
Ht6o.  Nor  has  the  War  r>epartment  authority  to  corrwt  the  findings 
Mire  of  a  conrt  murtinl.  Otrd  1634.  AtwnAfr.  J>i.9n. 
S267.  Where  the  court  has  Imwii  <f(»v>/>\t/.  or.  by  reanon  of  any  i-ait- 
Halty  or  exigency  of  the  i«ervi<-e,  cannot  [tractically  be  reconvened, 
then?  can  of  eourwo  be  no  correction  of  its  proceedings.     XXXI.  108. 

D.cMh.r,  mo. 

22S6-  The  procedure  here  contemplated  iis  of  courxe  quit«<  distinct 
from  the  ordinary  reriMon  and  correction  of  itsproi-eedingsbyacourt 
nutrlinl  from  duv  to  day  during  a  trial  and  U'fon'  the  record  i*  com- 
-ted.     XXVIl'.  581,  knr.-h.  /VW. 
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■^letet] 

^B^  S269.  Where  an  H<-t  of  Oongrc^n  gmut^  to  an  individual  or  corpura- 
^Bon  a  right  of  way  (or  other  franchise),  no  formal  ai\<fj>tiu»y  iif  the 
^Httnc  is  necessary.     By  simply  acting  under  the  grant,  the  grantee 
■cceptfl  the  same  with  all  it«  <'Oiiditions.     69,  41S,  itfl/y.  M.fti. 

2260.  Where  ii  grunt  of  a  right  of  way  iri  made  by  the  t'nited  Stateti 
to  a  particular  gninlee  over  laiid^  of  the  United  States,  but  without 
dp«ignating  the  precifte  rtrip  of  land  in  the  entire  Ixidy  of  land  which 
ia  t<»  be  oc<-upied,  it  is  held  by  recent  authority  that  if  the  grantee 
(H'lccdt  HUch  way.  and  the  gninlor  does  not  objwt  (<i  such  iteleclioii  but 
silently  actiuiewes  therein,  he  sulwitantially  conntitufes  the  grantee  hii> 
agf^itl  for  «uch  ■election,  and  himwlf  joins,  in  law,  in  tho  «election, 
and  the  title  to  the  tract  selected  pnsfics  to  the  grantee.'  This  ruling 
htUl  applii-uhle  to  the  cn»*  of  the  right  of  way  through  the  Fort  I^eav- 
enworth  nulihir>'  rt^ser\'atioa,  grunted  to  the  Kansan  and  MisMiuri 
Bridg«  Coropanv,  liv  the  act  of  .lulv  20,  1M!«,  c  17fl.     60,  SW."!,  A-orm- 

^w,  mi. 

^ft  tML  The  right  of  way  granted  to  the  Northern   PaciHc  Kailroad 

^Rbtnpany  by  kpc-.  tj  of  the  m:\.  of  July  2. 1804,  c.  217.  unlike  the  grant 

^of  laiida  by  «<*«■.  B,  wan  subject  to  no  exceptions  or  limitatioim.     So, 

hehl  that  the  fact  that,  wubi^-fiuently  to  the  date  of  the  act.  the  Priw!- 

dent  reserved  land  on  the  line  of  the  railroad  for  military  purpoHea, 

Uie  comimny  liad  dclinitely  fixed  ita  linu  and  tiled  iti^  map», 
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way  waH  not  interrupted  }>y  such  re8er\'ation.*     XLIX,  357,  Oddxir^ 
1885. 

2262.  AVhere  an  enactment  of  Congress  (the  River  and  Harbor 
Appropriation  Act  of  Sept.  10, 1890)  required  the  Secretary  of  War 
to  *' acquire  the  title''  to  certain  lands  sufficient  for  a  right  of  way  for 
a  canal,  held  that  a  contract  of  conveyance  made  with  the  owner  of 
the  land,  a  niilroad  company,  by  which  a  use  was  granted  of  such  war 
jointly  with  the  company,  was  not  a  compliance  with  the  law,  aodthat 
if  no  better  title  could  be  obtained  by  agreement,  the  Secretary  should 
proceed  to  the  alternative  (authorized  in  the  act)  of  causing  the 
premises  to  be  condemned.     61,  184,  January^  1893, 

2263.  The  act  of  September  10,  1888,  c.  999,  relating  to  rights  of 
way  of  railroads  through  water- reserve  lands  in  Wisconsin,  confirms, a.< 
to  that  State,  the  rights  of  way  given  by  the  act  of  March  3,  1875,  c. 
152.  32,  223,  Jfat/,  1889.  But  the  act  of  1888  leaves  these  rights 
still  subject  to  the  right  of  flowage,  which,  under  the  authority  of  the 
United  States,  mav  need  to  l>e  resorted  to  in  connection  with  the 
improvement  of  the  Mississippi  River,  and  subject  also  to  the  condi- 
tion that  no  railroad  company  shall  take  material  for  construction  from 
the  water-reserve  lands  outside  the  right  of  way.  33, 489,  e/w/y,  1^' 
Where  the  location  of  a  railroad  has  been  approved  by  the  Secretary 
of  the  Interior,  and  its  right  of  w^ay  perfected,  under  the  act  of  1875, 
it  is  not  required  that  there  should  Ix*  a  re-approval  by  the  Secretary 
of  War  under  the  act  of  18S8.  31,  352,  April,  1889;  33,  156,/tf«<*. 
1889.  An  approval  h\  the  Se<Tetary  of  War,  under  the  act  of  1S8S, 
of  the  IcH-ation  of  a  right  of  way  for  a  certain  railroad,  not  rewmmendd 
until  the  company  file  with  their  applic*ation  a  perfect  profile  and  full 
and  minute  description  of  the  proposed  line.     29,  253,  January^  1SS9. 

2264.  Questions  of  rights  to  the  use  of  water  in  States  and  Ter- 
ritories, \vhere  the  rainfall  is  not  sufficient  to  supply  the  land  with 
water  for  irrigation,  are  determined  by  rules  not  found  in  the  comiDon 
law.  In  England  and  generally  in  this  country  the  right  of  one  person 
to  condu<t  water  over  the  land  of  another  is  an  interest  in  real  estate 
which  nm.st  })e  conveved  bv  deed.  In  districts  where  there  is  suflScient 
rain  to  fertilize  the  land  there  is  no  reason  for  distinguishing  this 
interest  from  other  easements  in  the  soil.  In  I'egions  where  the  fer- 
tility of  the  soil  is  dei)endent  upon  irrigation,  a  different  principle 
arises.  By  it  the  right  of  a  person,  who  cannot  otherwise  secure* 
necessary  supply  of  water,  to  enti*r  the  land  of  another  for  such  pur- 
pose, is  recognized.'     The  use  of  this  right  is  secured  and  regulated 

»Sei»  Railn)ail  Co.  r.  f^Mwin,  103  U.  S.  426;  18  Opiiw.  At.  Gen.  357. 

'  Yunker  r.  Niiholn.  1  Col.,  551.  But,  it  seeinSf  that  in  the  abeence  of  etatatetbe 
person  would  hiive  no  ri^ht  to  const  met  a  ditch  on  the  lands  of  another  withoattbs 
owner's  consent.    Gould  on  Waters,  3d  edition,  |  233. 
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by  statab)  in  the  western  Suites,  tmd  is  further  recognized  hy  Con- 
gnwH  in  the  act  of  Mareh  S.  1891.  <■.  Sfil.  s.  18-20.  which  exteiitla  to 
individuulxund  as^ooiiitions  tberiglit  to  enter  the^i/V«V  lands  nnd  res- 
enationw  of  the  ['nited  Statet^,  and  have  n  right  of  way  upon  the  suine 
for  the  t-onst ruction  of  irrigating  ditehiw.'  8o/i<^/ that  where  an  indi- 
ridual  ha<l  constnuted  wiich  n  diteh  o\-er  the  soil  of  a  military  resierva- 
tion  in  Wyoming,  after  filing  the  initp  of  the  line  uf  the  »unie  ri>quired 
by  s.  20,  of  the  act,  bis  use  of  the  water  could  not  lie  controlled  or 
ioternipted  hy  the  tnititary  authoritieit  so  long  as  he  did  not,  liy  the 
location  of  his  right  of  way  '"  interfere  wnth  the  proper  occiiiiation " 
of  the  rwwrvBtlon  by  the  (lovemnient  (see.  IS  of  the  net).  XLIX, 
97.  May.  IfiSS;  68,  2ti8.  Stjtfejnhrr,  JS92. 

lUMlt.  Hy  xections  IK  and  -JO  of  the  act  of  March  3,  1891  (:^6  Stjita. 
Ill"-2),  the  right  of  way  is  granted  wro^is  the  puMic  lands  and  i-eser- 
xiitionH  of  the  United  States  for  the  construction  of  irrigating  ditcher, 
Kuhject  to  the  approval  of  the  loi^ation  of  right  of  way  acro^o  a  reser- 
vation by  the  department  of  the  Government  having  jurisdiction  of 
BiR'h  rejwr\'ation.  Where  the  Secretary  of  War.  under  this  statute, 
approved  the  location  of  a  right  of  way  across  a  military  reservation, 
but  subject  to  certain  conditions  for  the  benefit  of  a  third  purty, 
hrh{  that  the  Secretary  of  War  was  without  authority  to  coni]>ei  the 
gmnteoof  the  right  of  way  to  comply  with  the  conditions,  or  to  deprive 
him  or  hiH  aKsigns  of  ench  right  of  way  on  account  of  his  or  their  fail- 
ure to  (■omply  with  the  i-onditions.     Card  UH!3,  May,  t89C. 

S966.  The  vesting  of  «  right  of  way  in  the  United  States  does  not 
merely  authorize  the  Government  to  send  its  agents  and  employees  on 
the  land  for  purposes  of  construction,  &e.,  but  endows  it  with  such 
right  nnd  control  as  to  cnsble  it  to  keep  the  way  open  and  ensure  its 
continued  use  for  the  purposes  designed.  But  where  it  was  proposed 
to  cede  to  the  United  StHt««  a  right  of  way  from  a  city,  by  one  of  its 
laiil-ont  streets,  to  an  adjacent  national  cemeten-,  ^<^f/ that  the  munici- 
pality, in  the  a)>si>ncc  of  spc<-itlc  authority  conferred  by  the  legislature, 
was  not  empowered  to  convey  snch  a  right,  but  that  the  legislature 
alone  could  do  so.  JH.'«t  as  the  legislature  alone  could  vacate  or  discon- 
_  tinue  a  street'     80.  45.  January,  1/fSO. 

^»  tS87.  So,  /it-it/  that  an  appropriation  made  hy  Congre«s  for  construct- 

^ppig  a  road  from  a  city,  through  one  of  its  streets,  to  a  national  ceme- 

I"  tery.  could  not  legally  Ite  expended  upon  a  right  of  way  grantetl  by  a 

'ity  ordnance,  the  legislature  not  having  delegated  such  jurisdiction 

"vcr  itn  Htreets  to  the  municipality,  which  could  not  therefon^  transfer 

I'Aa  to  the  opa-niliini  iif  !>»■  act  o(  July  26.  1888,  and  olhcT  nriiir  i-nactDinnl*  rrlat- 
I  to  Ihix  ■Qbirrl.  ■»■  ilriKli-r  r'.  Watit  CVimpanv,  I(>1  V.  A.  ST4;  l^tnrr  r.  Herk.  I!I3 
'Ml.  Km.  s1k>.  liLiililon  WHlvm,  3il  edition,  t  :;40.  muI  kuihuritim  died. 
»Df"  •- -■-    ■■     


I'DUkM)  on  UnnicipiU  t-urporBiiun*.  M7.  tl52.  AM:  Krci^b  r.  Cliioiito.  H  IIU.  407. 
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to  a  third  party  a  permanent  property  therein.  64,  423,  Jidy^  1892* 
Held  that  where  such  a  municipality  had  not  been  empowered  to  con- 
vey a  right  of  way  outside  its  coiporate  limits,  the  conveyance  should 
be  made  directl}'  to  the  United  States  from  the  individual  owners  of 
the  land,  and  that  for  the  latter  to  convey,  mediately,  to  the  city  would 
be  an  unnecessary  proceeding.     29,  68,  69,  Decemie?*^  1888. 

2268.  Without  express  authority  from  Congress,  the  Secretary  of 
War  cannot  grant  to  railway  companies  rights  of  way  over  the  lands 
of  the  United  States  under  his  control,  but  he  has  frequently  by  revo- 
cable license  granted  permission  to  lay  and  maintain  railway  trackd 
upon  such  government  lands.     Cards  241,  August,  1894;  6539,  June^ 

1899. 

EIVEE  COMMISSIONS. 

2269.  Ildd  that  the  maps  prepared  by  the  Mississippi  commission, 
under  appropriations  by  Congress,  may  legally  be  disposed  of  at  the 
discretion  of  the  commission;  it  being  evidently  intended  by  Con- 
gress that  the  infoimation  therein  contained  should  be  made  public 
and  circulated  for  the  public  use  and  benefit.     33,  326,  Jvly^  1889. 

2270.  i?^Z<?  that  the  Mississippi  River  Commission  derived  no  author- 
ity from  the  statutes  relating  to  its  functions  to  make  allotments  of 
the  moneys  appropriated  by  Congress  for  the  improvements  proposed. 
Its  province  is  to  indicate  to  Congress  what  improvements  are  needed 
and  how  much  should  be  appropriated  therefor.  It  has  no  authority 
to  disburse  money  appropriated.  An  allotment  made  by  it  is  to  be 
treated  by  the  Secretary  of  War  as  a  recommendation  only.  The  Sec- 
retary  may  adopt  the  recommendation,  but  in  the  disbursement  should 
not  omit  any  of  the  works  specially  designated  by  Congress  in  the 
appropriation  act.     43,  187,  Octohe)%  1890. 

2271.  Held  that  the  allowances  for  the  traveling  expenses  of  the 
civilian  members  of  the  Mississippi  and  Missouri  river  commissions 
were  not  regulated  by  an}'^  ordpr  of  the  War  Department  regulating 
the  allowances  of  civil  employees  of  the  military  establishment,  but 
were  such  as  are  fixed  ])y  statute.  They  are  not  thus  necessarily  four 
dollars  per  diem^  since  the  statute  law  provides  for  the  reimbursement 
of  their  actual  necessary  outlay,  which  may  be  more  or  less  than  this 
allowance.     44,  477,  Jannani^  1891. 

2272.  The  duties,  under  the  law,  of  the  Missouri  River  Commission, 
composed  partly  of  civilians,  relate  exclusively  to  certain  work  quite 
other  than  the  establishing  of  harbor  lines.  It  is  therefore  not,  as  a 
body,  subject  to  the  directions  of  the  Secretary  of  War  in  the  matter 
of  establishing  harbor  lines,  nor  are  the  civilian  members  subject  indi- 
vidually to  his  orders.  Thus,  while  they  may  consent  to  establish 
such  lines,  it  is  preferable  for  the  Secretary  to  cause  such  work  to  be 
done  through  engineer  oflicers  of  the  army.     56,  218,  October^  1899. 


BALB  OF  ASMS,  AO.,  BT  SOLDIESs. 


BALS.  Ac..  OF  ABH8.  &c..  BT   S0LDIEB6. 

8»73.  IMd  that  the  provisions  of  s.  aS.  o.  75,  B*'t  of  Mupuh  «,  1863, 
proiiifiiting  the  nale,  dec,  of  their  srui!*,  &c. ,  by  aoldiers,  and  detlariug 
that  no  right  of  propertv  or  posweasion  should  be  wcquired  thereby, 
&<•..  wern  not  limited  in  their  operation  to  the  period  of  the  civil  war, 
hut  were  tftill  in  force.'  and  that  an  officer  of  the  &vmy  would  there- 
fore be  authorized  to  seize  arms,  &c..  disposed  of  eontrary  to  such  pro- 
hibition, whenever  and  wherever  found.  XXII,  h-ih,  ItecmJiri;  ISGG. 
hut  intL-ituucb  as  there  have  been  sundry  authorized  tales  of  anus  and 
other  ordnance  stores  since  the  end  of  that  war,  adi^Ued  that  officers, 
Ix'fore  making  HeizurcM.  should  aviiirc  theniiH'lve»  that  the  imrties  in 
poMMTHsion  have  not  ac(|uired  title  in  a  legal  manner.     XXIX,  IS7,  204, 

2274.  A  person  who  illegally  purchases  army  clothing  from  a  soldier 
oinuotnow  l»e  proceeded  against  for  merely  purchasing  or  rewiving, 
under  the  exb>ting  law  (Seen.  1242  and  3T4S,  Rev.  Sts.);  but  if,  in  tto 
purcluising,  he  aids  a  soldier  tj>  desert,  he  i--«  subject  to  trial  and  pim- 
islmient  un<ler  Sec.  54.5S.  Kev.  Sl».     00,  ^U,Jidy,  JS9J. 

2275.  Sec.  UT4-'S.  Rev.  Sts..  provt(.les  that  clutliing  furnished  by  the 
I'nited  States  lo  a  soldier  nhall  not  >n>  bartered,  exchanged,  pledged, 
loaned  or  ifiven  away,  ami  tliat  no  [jer^fon  not  a  soldier  or  otGcer  of  the 
I'nited  States  who  has  ponseiwion  of  any  such  clothing  so  furnished 
and  which  hasUvn  the  su)ijc<-t  of  such  sale,  barter,  etc.,  shall  have  any 
right,  title  or  inleivst  therein,  but  that  the  same  may  be  seized  and 
taken  wherever  found  by  any  officer  of  tiie  United  States,  civil  or 
military,  and  shall  thereupon  be  delivereid  to  any  (luartt^nnaster  or 
niber  officer  uuthorizMl  to  receive  the  same,  that  the  possession  by  a 
civilian  of  clothing,  etc.,  fiimi>hc4l  to  u  soldier  shall  lie  presumptive 
evidence  of  the  Hide,  barter,  exchange,  etc.  The  language  of  this 
•tatute  indicates  tliat  a  summary  seizure  is  int4.>nded  to  l>o  authorized 
and  the  fa4-t  that  the  nuHtary  officer  is  authorized  to  seize  the  proiM^rty 
shown  that  no  writ  or  other  process  of  the  courts  is  requirtHl.  Rut 
while  the  power  to  Nunmiarily  make  the  seizure  exists,  the  officer 
authorized  U)  tjtke  [)osM.'M^ion  of  the  property  may  also  K»aert  his 
rights  through  the  courts,  and  this  latter  course  may  be  in  many  caaes 
the  preferable  and  better  one.     C«rd  5303,  Mxwnicj-,  /.«.«*. 

*^wi  these  provinloiiB  v  n>iw  iticnrtHmtnl  in  the  Reviwd  KuUut«a.  In  Hecs.  1242 
mhI  XT*H.  Tbf  fimli^r  i>n>t-ui(>n  ■•!  the  oh^iial  Act  niakiiu^  punishable  with  fliw 
uKlinipruunniPiii  ivniuiiM  purvtiamDK (rom  sulijiera Ihelr  arms,  «>)ui|>iucuU.  clolhltiK, 
Ac,  baa  nol  bmru  rvtainnj  in  the  Reviaed  Statutes. 
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2276.  A  soldier's  title  to  clothing  issued  him  is  a  qualified  one,  requir- 
ing that  he  use  it  in  the  service  while  it  is  serviceable  and  he  is  yet  a 
soldier.  But  on  his  discharge  his  title  to  such  clothing  becomes  abso- 
lute and  he  may  then  sell^  etc.,  the  same  to  a  civilian  and  give  a  valid 
title  to  it.  Hdd^  therefore,  that  Sec.  3748,  Rev.  Sts.,  did  not  apply 
in  the  case  of  such  sale,  barter,  etc.,  by  a  discharged  soldier.  Cwd 
5303,  Xovtmh-r,  189^^, 

SALE  OF  COHDElOrED  STORES. 

2277.  In  view  of  the  general  authority  vested  in  the  President  and 
Secretary  of  War  by  the  provision,  in  regard  to  the  sale  of  military 
stores  damaged  or  unsuitable  for  the  public  service,  of  the  act  of 
March  3,  1825  (now  contained  in  Sec.  1241,  Rev.  Sts.),  Iidd  that  such 
stores  might  legally  be  sold  on  credit^  if  such  mode  of  disposition  wi8 
deemed  for  the  public  interest.     XXIX,  330,  October^  1S69. 

227&  Held  that  an  officer  of  the  army,  duly  charged  with  the  dutj 
of  making  a  sale  of  damaged,  &c.,  medical  supplies  under  the 
authority  of  Sec.  1241,  Rev.  Sts.  (by  which  the  President  is  empow- 
ered to  order  such  sales  in  certain  cases),  could  not  lawfully  be 
required  to  take  out  and  pay  for  a  license  as  a  merchant  under  the 
laws  of  the  State  in  which  the  sale  was  to  be  made.  Such  a  require- 
ment would  be  a  restriction  upon  the  regular  and  legal  execution  of 
the  powers  of  the  general  government,  and  therefore  beyond  the 
authority  of  a  State.     XXXIX,  6,  May,  1876. 

2279.  The  word  **  unsuitable,"  as  used  in  Sec.  1241,  Rev.  Sts., 
evidently  refers  to  some  unfitness  for  use  other  than  that  caused  by 
being  "'damaged.'-  Uniform  clothing,  for  instance,  of  sizes  tW 
could  not  be  used  would  l>e  ufisuitable.  But  held  that  the  meaning  d 
the  word  could  not  properly  be  restricted  to  things  of  a  quality 
inferior  to  that  which  is  required  for  the  service.  A  thing  may  be 
unsuitable  by  reason  of  its  being  of  such  superior  quality  as  not  to  be 
adaptable  for  the  purpose  for  which  it  was  intended.  And  hdd  tW 
military  stores  can  not  properly  be  deemed  uti8Uit<d>h*  under  this  stat- 
ute for  th(*  snh'  reason  that  they  are  in  excess  of  the  quantity  required 
for  use.»     64,  21S,  March,  189^;  Card  77%,  March^  1900. 

2280.  G?rtaiii  government  property  (a  quantity  of  cord  wood  and  a 
hay  scale)  was  left  on  hand  at  a  military  post  which  had  been  aban- 
doned. The  property  was  no  longer  needed  there  and  the  expense  o( 
transporting  it  elscwh(»re  would  largely  exceed  it«  cost.     Hdd^  theie- 

*  See  Coiuptniller's  opinion  cutUra  of  December  4. 1900  (7  Ck>mp.  Dec.,  260),  whkht 
however,  cannot  be  reganleil  as  having  the  weight  of  authority,  inasmucn  as  the 
Comptroller,  in  n>iulerin>^  the  opinion,  was  not  acting  ¥rithin  the  jurisdiction  con- 
ferred upon  him  by  the  act  of  July  31, 1894. 


SALK  OF  POKDEMMED  KTORIW. 


641 


■,  tlim  it  was'  "uiiintiitable  for  the  pnblii-  i<erv\ce"  within  the  moan- 
J  nf  .Spc  11141  Rev.  St.s,     C«nl  «7HS.  Au^mt,  lUOO. 
SSSl.   //'W  that  under  Sou.  I:i41,  Rev.  Sui..  utiHerriccalilo  tooU  and 


which  htui  l>rpn  i 


itioTwl  < 


nid  I 


S'Bieterv, 

'  If^'ullr  be  orderod  to  be  sold  upon  tho  mere  inspection  and  n'jHjrt  of 
ihrir  iin»«TviiM.'«blenes8  made  by  the  s>nH'rintfndeut  of  iJip  ccinetprj-, 
iHit  that,  as  r(M)uired  in  the  section,  there  mu«t  Ik-  first  tin  inx|x-(-tion 

yby  iin  officer  {i.  <■-.  eoniini!<8ionwl  oftivpr)  dewignat«d  liy  the  Secretary 

■f  War."     LIV.  (5iJ«.  Ft^riuiri/.  JSfi^. 

^r  ttS2.  Old  mutorial,  tromiemnpd  »itores.  Hf.,  in  the  department!*  can 
not  legally  l>e  disiXNUKl  of  in  ex<;hangu  for  new,  or  in  part  iMytiienl  fur 
now,  Brticl<>«,  but.  under  Se<-.  .StllK,  Ke\.  StM.,  munt  \ie  »t>Ul,  and  the 
prorvods  "coverod  into  tlie  Treasurj'  aa  misreilKni'oui*  nvuiptf^."  So 
ArJi/  in  n>gard  to  an  iri8er%'icoalile  nteam  lithographic  press  in  the 
Si|^al  l>jSce.  which  had  Ix-vn  duly  inspe^'tod  and  condemni'd.'  lAl, 
3I«,  y-fHr.  I8it7;  87,  2IM,  />rv.w«ir^.  ISH9. 

2883.  Books  for  a  p(»«t  library  purchased  out  of  i>ost  exchange  funds 
or  donated  to  the  library  are  not  "public  property"  within  (he  mcan- 
injf  of  Sw.  3tll»,  R*^^v.  St*<.  Proceeds  from  a  -sbIc  of  them  may 
ihcrefore  legally  be  expended  in  the  puivbai^e  of  new  l)ooki>.     Card 

SSM.  //r/'/  that  a  non-commissioned  oflicer,  who  a^ted  as  nuctionwr 
at  a  public  latle  of  iiindcmn^Ml  igimrtvmiHKtor  slurcK,  could  not  leifally 
t>e  paid,  out  of  the  prot»eds  of  the  sale,  a  commiiwion  of  ten  per  cent, 
or  any  other  commission  or  couipi-nsation.  for  his  aervice«  aw  auc- 
tioneer. The  pay  and  allowances  of  all  enliHU>d  men  are  fixed  by  law, 
and.  in  tbi-  altsencc  of  any  authority  in  the  '•iHlutc  pidvidin^  for  .-iuch 
>dili-H  or  other  statutory  provision,  such  a  compensation  must  nece*- 
h«rily  Ik-  without  leH  wtnction.  00,  .mS,  July.  IHS.i;  62,  VK  Ort'A^; 
If&J.  (See  iS  1330,  ./wA.)  Itut  /i^M  that  a  civilian  cmployw  hiivd  by 
Ihr  Quartermaster'"  l)c[Mirlmcnl.  under  llie  provision  for  "hire  of 
leaiiisters  and  other  employees  "  in  the  appropriation  for  "  trHns])orta- 
lion  of  the  army  and  its  supplii's,"  whose  pay  it*  not  fixed  hy  "  law  or 
regulatitms."  may  legally  1m>  jmid  for  H(>rvi<-(-H  as  an  auctiontn^r  at  a 
public  xNle  of  (XMtdemni'd  (|uartcnnnster  pniperty.     C^rds  2&tt7.  ^p- 

SI86.  Se<-t!«n  IjMI,  Iteviwd  Statutes,  providw:  "The  President  may 

er  to  be  sold  luiy  militury  Hlore^  which,  upon  proper  inM|ie>'tioii  or 
ey.  appear  to  be  damaged  or  unMuitablc  for  public  service.     Such 
ivlioii  or  surveyit  nhall  be  made  by  ofBcfrs  dmignatcd   by   Ibe 
St>(rr«lary  of  War.  and  the  Nairn  Mhall  Im-  uuide  under  n-gulalions  pr«- 
<C<iRi|«n-a  ■miliar  oM- in  !•%  Oi>ini>.  .U.  <iun.  :i£t. 


ll 
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8criJH?d  hv  him/'  ILUh  that  before  a  sale  can  be  made  under  this 
wtatute,  the  property  nm.st  Im?  innpei'ted  and  pronounced  unsuitable 
for  public  service,  and  the  regulations  (A.  R.  679  of  1805)  require  the 
sale  to  be  at  pu))lic  auction.  Cards  965,  Fehrtiary,  189'};  2127,  Mank 
ism;  8184,  JA/j/,  Um;  ^m>,  8675,  July.  1900]  ^TiV^.AugmU  1900. 

2286.  Par.  ♦m9,  A.  R.  of  1895  (761  of  1901),  relates  only  to  public 
property  in  the  custody  of  the  military  establishment  and  not  to 
property  held  by  the  War  Department  proper,  which  Ls  a  civil  estab- 
lishment. So  ////</,  that  the  regulation  did  not  apply  to  public  property 
for  which  the  C'hief  of  the  Supply  Division  of  the  War  Departoieot  is 
responsible.     Card  3774,  JaniMrt/^  1S98. 

SALE  OF  nrroxicAVTS. 

2287.  The  act  of  June  13,  1890,  c.  423,  provides  *^that  no  alcoholic 
liquors,  beer  or  wine,  shall  be  sold  or  supplied  to  the  enlisted  men  in 
an\'  canteen,  or  post  tnider's  store,  or  in  any  room  or  building  at  aoT 
garrison  or  military  post,  in  any  State  or  Territory  in  which  the  .^te 
of  alcoholic  li(iuoi"s,  beer,  or  wine,  is  prohibited  by  law.-'  Thii*act 
applies  to  all  posts,  whether  or  not  on  military  or  Indian  re^rvation:?- 
It  is  also  applicable  to  counties  in  which  under  a  legal  ** local  option 
law"  the  sale  of  intoxicants  is  prohibited.  Card  4785.  Angwt^  ISSH- 
It  is  ojKM-ative  in  North  Dakota,  a  State  in  which  the  sale  of  such  liq* 
uors  is  "prohibited  hy  law."  Under  the  act  of  July  23,  1892,  c.  i34. 
amending  Sec.  2131^,  Rev.  Sts.,  the  Secretary  of  War  may  give  author- 
ity in  writing  for  the  introduction  of  intoxicating  liquors  into  the 
Indian  country.  But  this  authority  is  subject  to  the  restriction  of  the 
existing  act  of  June  13,  Isi*o,  so  that  the  Secretary  could  not  properly 
permit  tlu»  introduction  of  such  liquors  into  Indian  country  within  » 
prohibition  State  with  a  view  to  their  being  sold  or  supplied  to  enlbjtea 
men.  Where  certain  "Hop  Tea  Tonic,"  alleged  to  be  intoxicating- 
was  attenipt(»d  to  )>e  introduced  at  the  post  of  Fort  Yates,  situated 
uix)n  iin  Indian  reservation  in  North  Dakota,  exclusive  jurisdiction 
over  which  is  vested  in  the  United  States,  held  that  the  admission  or 
sale  of  such  li<|uor.  if  intoxicating,  would  l>e  an  offeni'e  against  the 
United  States,  not  against  the  State,  since  the  act  of  August  8, 18^0, 
providing  that  intoxicating  liquor  shipped  into  a  State  shall  be  subject 
to  the  oiM'ration  of  th(»  State  laws  as  soon  as  it  enters  the  territory  of 
the  State,  can  not  apply  to  a  district  over  which  the  United  StateshiS 
exclusive  jurisdiction,  and  therefore  that  the  State  authorities  would 
not  1h»  enipowiM'ed  to  make  a  setzur*'  of  such  liquor.  62, 4(>5,  Xo^ymh^^ 
ISthJ, 

2288.  The  act  of  June  13,  18Jn>,  forbida  the  sale  of  intoxicant-* to 
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inli'^tFtl  iiH-n"  »t  iiiiliturvpostH  in  prDhibition  .States  i>r  Temtonca; 
but  Mii  that  therp  wa*;  mi  existing  Ihw  prohiltititi);  tho  s»K>  of  liquors 
(onii-  kj^lly  introduced — sec  ii  1501.  anU)  Ui  officers  of  the  anuy  orto 
civiliaDNat  «iu-h  pouts  by  post  traders  or  otlierwise.    68.  'iW,  t/un^.  1^9^ 

2280.  It  liHvin^  Ik'Cii  reported  that  the  iinrestrietod  >4alc  hy  civilians 
of  opium  was  musing  injury  to  the  military  service  at  Fort  Sherntuti, 
Idaho — W'-iVv/  that  su<'li  salt*  might  t>e  restrained  hy  (.ingress  under 
it-  general  power  of  legislation  over  the  Torrifjries:'  or  that,  in  the 
alntenw  of  iietion  by  C-ongn-ss.  [he  legislature  of  the  Territory  would 
!>•■  authorised  to  regulate  the  name:  and  that  through  one  of  these  two 
ni'-an.-'  Uu>  evil  might  probably  he  abate*!.     30,  li.  F^TMrij.  !SS9. 

2290.  fieetion  IT  of  the  act  for  ineri^asing  the  efficiency  of  the 
anny  of  the  Tnited  States.  cX*-..  approved  March  d,  1899.  provide!* 
"that  no  officer  or  soldier  shall  )>c  detaileil  U^  sell  intoxicating 
driiikis  an  a  bartender  or  otherwine,  in  any  post  exchange  or  can- 
teen    •     •     •     ",     //M,  that   beer  is  an  intoxicating  drink  within 

^i-  niiiining  of  tlii;*  section.     Card  bSii-2,  M-inh.  J8S9. 

■  SALTAOE. 

2291.  It  i.i  a  genei-al  principle  of  law  that  public  prnperty  stands  on 
th>-  Hiime  footing  with  private  property  as  n^gards  n-t/ luu/t:  and  upon 
Ihi-  principle  the  goods  of  the  (tovernment  are  ordinarily  held  liable 
to  th»  nnmo  rate  of  ifulvagv  as  l.ho.-«*  of  individuals,  and  may  l>e  arrested 
and  proceeded  againnt  in  like  manner.'  But  to  this  rule  exceptions 
have  lM-«n  o^tMblii^^hed.  It  Iuim  tH>«9n  held  that  tho  nmils  <-annot  1)6 
detained  for  salvage.*  and  it  has  also  lieen  considered  that  our  national 
•hi[n  of  war  should  not  l>e  liable  to  arreut  and  detention  at  the  suit  of 
■rttlvor.-*.  "on  account  of  the  injury  and  inininvcnience  wbicb  might 
ruxult  to  the  public  inlere-'»ts  therefrom."'  Thin  reaauniog  would 
appear  to  be  equally  applicable  to  a  ca»e  of  supplioa  en  route  to  armies 
in  th*'  fii-ld  in  time  of  war.  So  lu-l^l  where  certain  subsistence  and 
ijuarlertnaMter  -tores,  in  transit  to  our  annicfi  ami  needed  for  their  use, 
•Kvn  detained  by  the  United  States  ma^^h«]  at  CWro.  Illinoi.^.  at  the 

t  of  the  salvors  of  a  steamer  sunk  with  her  cargo  (including  these 
ipllMi)  in  the  MlHsinsippi  Hirer.      XXJ,  '241,  Fi^mary,  t/iG6. 

,  A  citi;ien  of  a  Stat^-  within  tho  theatre  of  the  civil  war.  in 
:  to  prevent  the  i^pture  by  the  enemy  of  a  steamer  belonging 
B  bim.  eatuod  it  to  be  run  up  a  small  streau  and  concealed.     It  waa, 

t«llN  XaU.  Rk. '.  ( 
i*roIud  »laln<  r. 

'Vm  SclMmncr  Mon-hani,  4  A.  R.  OXt;  MAnHn.  Law  nt  Wrnrk  aod  SalvaRc,  \  122. 
r  *Mitnb),  fl.,  mpni:  2  Paraoiu'  Maritime  l«w,  (ttfi. 
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however,  discovered  by  a  {^artisan  fon*e,  by  which  it  was  dismantled 
and  partly  .sunk  but  not  held — the  owner  continuing  to  assert 
through  an  agent  who  remained  with  it,  his  right  of  property  therein. 
Subsequently  it  was  taken  possession  of,  raised,  refitted  and  used  in 
the  war  by  the  Federal  military  authorities,  l^pon  an  application  bv 
the  owner  at  the  end  of  the  war  for  its  restoration  and  compensatioD 
for  its  use,  fte^/d  that  not  having  been  in  fact  taken  from  the  possession 
of  the  enemy  it  was  not  subject  to  a  claim  for  Mihxige^  such  as  tint 
allowed  for  property  recaptured'  or  recovered  from  pirates;*  but  that 
the  sums  expended  by  the  Government  in  raising  and  refitting  it  might 
proptM'ly  1m^  offset  against  the  amount  claimed  for  it  use.  XX,  473, 
485,  JAz/v//,  h^OO. 

2293.  The  capture  from  an  enemy  of  enemy's  property,  though  by 
civilians,  does  not  entitle  the  captors  to  salvage.  Thus  where  a  steamer 
belonging  to  the  enemy,  and  which  had  been  used  by  them  in  the 
prosecution  of  the  war,  was  removed  from  New  Orleans  just  before 
its  occupation  by  the  Federal  forces,  and  concealed  in  Bayou  Jacques 
where  it  was  found  and  taken  possession  of  by  a  detachment  of  United 
States  troops  and  military  employees,  by  whom  a  claim  for  salvage 
was  thereupon  interposed, — held  that  such  claim  was  quite  without 
legal  sanction,  the  steamer  having  become,  upon  capture,  under  the 
provisions  of  s.  1  of  the  act  of  March  12, 1863,  c.  120,  the  property  of 
the  United  States.     XX,  565,  Apr!l,  1866. 

8ECRETABT  OF  WAB. 

2294.  It  is  a  fundamental  general  principle  of  our  public  lawthatall 
acts  (lone  hy  and  directions  emanating  from  the  heads  of  the  executive 
deiMrtments  in  the  coui-se  of  their  administrative  duties,  are  in  law  the 
acts  and  directions  of  the  President,  in  whom  is  refK>sed  by  the  Con- 
stitution the  entire  executive  power  of  the  Government,  and  whom  the 
heads  of  dc^ixirtments  (except  where  specially  invested  by  Congre^ 
with  distinctive  authority  of  their  own')  simply  act  for  and  represent 

'StH'  \\\v  Anu-lia.  4  IhiUa**,  ;>4:  Baa ».  Tm\ty,  id,  37;  Talbot  r.  Seeman,  1  Cnuich,!; 
Tilt'  A^lfliiuN  H  /'/.  244;  Marshall  r.  IMaware  Ine.  Co.  2  Wash.  c.  c,  54  (F€d.c». 
9,1271. 

M)aviHui  /.  Sful-skins,  2  Paine,  324;  Lea  r.  The  Alexander,  id,  466. 

'That  a  Secretary  may  have  sjHX'ial  powers  devolveti  upon  him,  independentlT oi 
the  President,  hv  iui  ae't  of  rou>fre»*,  nee  United  Statee  r.  Kendall,  5  Cranch,  C  C, 
H«  (Fed.  ('as.,  lA,.-)l7). 

♦  I^H'kinjrton  r.  Smith,  Peters  C.  C,  472;  Uniteil  States  r.  Benner,  1  Baldwin,  238; 
Wileox  r.  Jaekson,  l.J  Peters,  4iW,  518;  United  States  r.  Eliason,  16  iVf.,aQ2:  TheOoo- 
fis<ation  Ca.H's.  2()  Wallace,  1(W;  V.  S.  r.  Farden,  99  U.  8.,  10, 19;  Wolsey  r. ChMmaa, 
101  uL,  755,  7H9;  Rankle  / .  V.  S.,  122  id.,  543,  557;  l'nite<l  States  r.  Webeter,  DiW, 
:«J,  59  (FtKl.  (a.-.,  ie>,*w>S);  Tniteil  States  r.  Freeman,  1  Wood.  &  Minot,  45;  Lock- 
injrton's  Uase.  Hri^'htlv,  2SS;  TnittNl  States  r.  Cutter,  2  Curtis*,  617;  Hickev  r.  Hwe, 
5»i  Maine,  495;  Mi-Call's  Ca.se,  5  Philail.,  289;  In  matter  of  Spangler,  11  ^ich.,322; 

I  Opins.  At.  (ien.,  :^);  6  id..  :V26,  587,  682;  7  u/.,  453,  725;  9u/.,&a,  465;  lOML,5a7; 

II  id.,  898;  13  id.,  5;  14  id.,  453. 


SBCRETABT  OF  VAB. 

Tlnis  hII  (iHon  tiiwli*  ftnd  iwiM-d  hy  the  Strnrtftrv  of  Wnr  in  i-onm-ftion 
wilh  Ihi"  goverument  and  rejrulation  of  tht-  military  PHtaldishnient — 
"iirh  tm  onlcrs  coiivcninn  UPiicnii  nmrt**  nmrtiftl,  or  iiiijiroviuff  und 
directing  the  c xpctition  of  the  sentences  or  otherwise  acting  ttpon  the 
pnxfwliiijfs  of  !*iich  i-ourlii.'  or  iiiitigHtiug  or  wholly  or  pnrtinlly  remit- 
ting puniKhmentN  iui]XM4(>d  thrrvby:  or  ordeiv  suiiiiimrily  disiijisning 
otEcerM.  or  dropping  for  desertion,  i-etiringora^^peptiiig  the  iv.sigrmtion 
of.  ofticftns:  or  onler*^  ostablishing  uiilitKr^'  r«>iwr\'Hlion)«.  or  promulga- 
ting amiy  regnlstionfi,  <&<■.. ^arc  to  be  regarded  as  the  orders  and  arts 
of  the  President,  whom  tlii>  Sffcrt>t«ry  of  War  n»pn'j»t(nt*i  in  tho  HdminiH- 
tration  of  hU  department;  the  same  being  presumed  to  bo  made  and 
iwuM  with  the  knowledge  and  by  fiiodin-ction  of  the  President. whether 
or  not  he  be  referred  to  therein  a»  having  directed  or  romtiianded  the 
^me:  and  IwingnqiMlly  h»  valid  and  operative  ni«  if  signed  by  the  hand 
of  ibf  I'r<widcnt  hinuBlf.'  V.  31!t.  .\'-trfmf>f>\  JSSJ;  IX,  44.  Afm/.  /.V6"4; 
XXIII.  tL^4.  J«f/«<  W67;  XXXVII,  (150.  Juw,  }»7G:  XXXVIll. 
H»7.  343.  JiiHg  Hnd  Aiitfu»t,  lti7ti:  XXXIX.  iltfi.  .Viw^tber.  IS77;  XLI, 
i&,  S^j>t^-»,hrT.  1S77;  tU  I.  Juht.  1879;  XLII.  SOit.  J/iirc/..  187S;  XLIII. 
UW.  Drry-mh^.  11*79. 

88W.  It  is  an  entabliNbed  rule  of  our  administrative  law  that  a  det-i- 
dioii  upon  It  <-lHiiii  onw  arrived  at.  ujion  whiit^-ver  grounds,  by  the  heiid 
of  a  depArtmeiit  of  the  Oovernment,  in  a  Anality  so  far  tiiat.  in  the 
ali>M!n<-e  of  m-w  evidence?.  I'rror  of  i«lcnbition.  or  fraud,  it  rannot 
(wttbout  the  authority  of  (.knigress)  l»e  rc-opened  hy  a  oui-oetutor.* 
U,  13*1,  AV>,r;/iA.r,   /^W;  58.  -tH.   J/.»y.   lH&i;  t^rd  tl87.  JJ,w>i,h^. 


D  I  837,  anU,  Mid  niite. 
■TF  .. ilios  r.  Jat'kson.  13  P*1oi»s  4»S;  ll.S.r,  Eliawm,  l«i</,.3(tt;  I'. a ». Fanlen. 
IT.  tt..  10.  V):  U'oImv  r.  Chauiuaii,  101  i-i.  TM,  760;  Hu-km-  r.  Hiue.  56  Mains. 
^8  (Vm.  At.  (ieu.;  «-;  13  .rf..  5;  U  id..  *M;  IS  id..  WO,  *S3;  «.  O.  35.  W.  D., 

nA  Prasb 

|"»5;  U  ul.  L'TS;  l.".  iJ.  1»2:  IS  ../.  4S2;  1  Cmin.  Dw.  ISSj's  id'.  2tM,  401;  *  id. 
H;  •  M*.  KW,  24R.  In  ttnllinii  wiri  Plwbrpy  r.  V.  S..  *«/»«,  it  wm  ht-lil.  ((Uirlinc 
•t  eylUliuM,  ihat  "any  iHiblio  ufllcf  r  hi  aii  i?XM.-ulivv  deuarlnittut  niav  corm't  tun 
I  erron  »xi J  open,  ivcoiuiiiJ>!r,  or  rrvrnr  «ny  i*se  il«-i<lM  lir  hiuiirtlf.''  In  dcttv- 
^ ttw 'ipioinn  of  (he  miirt,  riiipf  Jiistitv  Richanioon  Mitt:  "It  has  long  been 
^,_aln  the  pxrcutli-e  (lcT«rtDiriilc  tliatfiWia  eklni  >ir  fHitrovervy  hclwevci  iIip 
Fbtlwl  ^UI«H anil  LnUivliliuUit Uii^mn  {"ndinicbaf  oui'-  l-in  (ullv  <  I'TiKiilvn^l.  and 
Bnal  arliun  and  iMfmiinalion  hod  thcrron  by  any  rm-i  miu  .tlJi.i  h.uing  inrinlie- 
liitn  (i|  till-  MUne,  it  r«n  noi  he  re-ojiemvl.  wt  iulde,  aiirl  ..  .liir. n  rit  n  -nii  i<r<lpn:«l  hy 
any  mtvi.'vnrir  fl  mii-li  utStvr.  iMCppI  [or  inuil.  liuiiiili-Fi  i  rr<.r  <>i,  ili<  \;i,-<-  .if  ||it-  pri>- 
mittnipi,  nurh  m  a  niatbrmalical  miwalrulallon or  uculy  rlm'..i\vr>'U  lUiIi-tiif.  {irr- 
k-nird  withiti  a  rnunnatilo  lime  anil  nniior  fuch  clrruninJuici'H  aa  wuuld  Iw  milllinont 
ram*-  for  grmnllnit  a  new  trial  In  a  cotirt  ol  law.  Tlil«  mlliiit  and  pntt-licc  of  tlie 
(t#)anuiM)ta  hai>  Ixvii  «ii|>r(ivcd  pliivwiienr  and  luw  ht-i-ii  tinirtainnl  hy  tlir  tixirbi. 
IV  Oiin.  AU'y.  I>n..  »4;  12  id..  17».  .W8;  14  Id.,  »87,  4.W:  H  id-,  27»:  l.'V  Pft.  401; 
IMliiWWiKi"!  f-lMT,  I  V.  CU.  R.,  147:  Jafkumt'i  f  ^ur.  19  id..  tM:  .'V-Uf  of  lUiiioi*  Oam.  90 
Wtt^  MX;  MtKm't  Our,  13  id..  MU;  iAiy'j  Our  21  id..  SOi,  and  Uie  oiilnlou  of  the 
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189 J^.    Hfhl  that ' '  now  evidence,"  to  be  available  to  change  a  determina- 
tion upon  a  claim  arrived  at  by  a  previous  Secretary  of  War,  mast  be 
evidence  a«  to  its  merits.     A  mere  re-argument,  upon  a  subsequent 
application,  with  citation  of  authorities  or  precedents,  is  not  such  "new 
evidence,''  or  evidence  at  all,  and  cannot  avail  to  reverse  the  origimd 
decision.     58, 110,  F^rnary^  1893,     Where  an  order,  fixing  the  status 
of  an  officer  on  the  retired  list,  was  issued  bv  the  Secretarv  of  War  in 
the  execution  of  a  statute  which  it  was  his  duty  to  execute,  heldtiaHi 
such  order  was  resjiidicuta^  and  could  not  be  re-opened  or  set  aside 
by  a  succeeding  Secretary,  in  the  absence  of  fraud  or  manifest  error 
on  the  face  of  the  proc*eedings.     41,  358,  June^  1890. 

2296.  Held  that  the  Secretary  of  War  was  not  empowered,  without 
the  authority  of  legislation,  to  re-open  the  action  taken  by  one  of  bis 
predecessors  upon  the  proceedings  of  a  court  of  inquirj'  in  the  case  of 
a  former  officer  of  the  army  who  had  now  been  twenty  years  a  civilian. 
42,  438,  Stptewher,  1890. 

2297.  The  Secretary'  of  War  is  not  authorized,  without  the  authority 
of  Congress,  to  turn  over  property  of  his  department,  in  his  clarge, 
to  another  department  for  its  permanent  use  and  disposition.  61, 4H 
Jan  If  art/,  1892.  See,  also.  Card  1623,  August^  1895.  But  such  tranj«- 
fer  may  be  made  with  proper  debit  and  credit  of  appropriations.* 
Cards  3t;71>,  January,  1898;  7840,  March.,  1900. 

2298.  It  is  an  established  general  rule  that  a  head  of  a  department 
of  the  Government  will  not  make  public  or  furnish  copies  of  confiden- 
tial oflficial  reports  or  papers,  the  disclosure  of  which  will  rather 
prejudice  than  promote  the  public  interests.  In  a  case  of  an  officer  of 
the  army,  who,  having  l)een  dismissed  the  service  by  sentence  of  court 
martial,  applied  to  l)e  furnished  with  copies  of,  or  to  be  allowed  to 
examine,  the  report  of  the  Judge- Advocate  General  and  the  remarks 
of  the  General  Conmianding  the  Army,  in  his  case, — adri^ted  that  the 
application  be  not  acctxled  to  by  the  Secretary  of  War,  the  same  being 
no  pjirt  of  the  record  of  trial  of  the  officer  but  confidential  communica- 


Judiciary  Conimitttv  of  the  Senate,  reported  bv  Senator  and  Jadge  David  Davis, 
qiioteii  ill  Jarkson'n  Ca.*H'  al)<)ve  R»ferre<l  to.)  6ut  it  \\»»  never  b^n  doubted  th»t 
any  public  nllitvr  in  tlie  department  may  correct  his  own  errore,  and  open,  recon- 
eider,  an<i  reverse  in  whole  or  in  i)art  any  t^ai^e  decided  by  himself.**  As  to  reopenjnf 
final  settlements,  which  have  l)een  foHowe<l  by  receipt  and  acceptance  by  thecUiin- 
ant  of  the  amount  awanltni,  set*  §  76.S,  nnte^  and  note. 

The  act  of  July  .H,  1S94  (28  Statn.,  208),  provides  that  **any  person  accepting ptf" 
ment  under  a  setthiiient  by  an  auditor  shall  be  thereby  precludeil  fTom  oDtainiiai 
revision  of  such  wttlement  lu*  to  any  items  uptm  whicli  payment  is  accepted."  w 
view  of  this  statute  the  accounting  officers  have  no  jurisdiction  to  reopen  a  settte- 
ment,  upon  newlv  discovi-red  evidence,  as  to  any  item  upon  which  payment  of  tb« 
amount  allowiMl  'l)v  an  auditor  has  l>een  accepted.  7  uomp.  Dec.  (decision  dated 
March  lo.  IWl.) 

» See  Pars.  610  and  671,  A.  R.  i69S  and  753  of  1901),  and  3  Comp.  Dec,  602. 
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tiuni*  luldrfi^sed  to  tbc  Pre«ideiit  through  tho  Sern-tjiiy  of  Wnr.  4S, 
45->.  S^tmtbtr,  JH90. 

S2BB.  Wh«re,  by  an  mt  i)f  Congress,  the  President  was  ■•  autliomed 
to  dUpose  of"  certain  reserved  tanddof  the  United  States,  Imt  was  not 
in  frins  rc<|uircd  to  execute  the  transfer,  hrhi  tliat  the  execution  of 
th>'  dc^dti  wait  B  ministerial  act  and  that  the  snnie  tiiii^hl  lefrally  Ix* 
fxeciil4Hl  hv  Uie  Secretary  of  War.     48.  4-2<).  Amtuat,  IH'Jl. 

2300.  IIM  that,  in  thp  abavnee  of  any  siiitutory  authority  or  appro- 
priation for  the  purpOMp.  the  Secretary  of  War  would  not  be  euipow- 
epwl  to  iasue  to  the  Hvifferer^s  from  wind  and  hail  utorni-x  in  Ijafayette 
Co..  ArkaoaaB.  any  jiart  of  the  regular  supplies  purchased  for  the  sup- 
port of  tbv  army  under  the  annujil  appropriation  act,  or  to  allot  for 
the  purpose  any  part  of  the  public  funds  appropriated  thereby.'  80, 
473.  Jfdy.  J8&J. 

aaOl.  Sec.  3  of  the  River  and  Harbor  Act  of  Aupunt  II.  1K8K.  madf 
it  the  duty  of  the.  Secretary  of  War  to  apply  the  money  appropriated 
by  the  act  *'  in  carrying  on  the  various  works  by  contract  or  otbcr- 
wi*)?  Hi>  may  l>e  most  «H'ononiicuI  and  advantttguoNs  to  the  (ioverument," 
//rli/  that  he  waf>  thu"  empowered  to  authorize  the  enginei'r  oflicer  in 
cJmrge  of  tJie  work  for  the  prott^ction  of  the  levees  at  New  Orleans.  Ut 
hire,  without  formal  contract,  a  HteanilKuit  for  transporting  material, 
and  for  other  u»<w  in  connection  with  such  wtirk.  40.  ItS.  Jfiirch.  lUffO. 
Held  that,  under  the  general  appropriation  in  the  Army 
rupriation  Act  "'for  the  hire  of  buildings,"  tlic  Scu-remry  of  War 
emjiowered  to  rent  stables  for  the  use  of  the  army:  the  existing 
liwr  precluding  tlio  renting  of  itables  for  the  i:ivil  establishment  not 
afftM-ting  his  authority  in  the  matter,  and  the  accounting  officers  of  tJie 
Tre«»ury  not  t>eing  warranted  in  exeepting  to  the  wisdom  or  expedi- 


'.siwcilic  kiithoriiv  f« 
iwtv— w>  tiVBTt  .ii  Mar 
lmtaturtlii>  amiii  |N-niunH<l 
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t  Cii, 


_ Wnr  to  )iurcliuv 

■  by  IIoihIm  ill  ArluuiHu.  Misrii^ 

V  ibi-n-'for;  anil  hv  joiiil  riwolntion  oj 

Ai.  ■     M«'i!"l  by  th..S«-n-Ur,v.,(  \V»rin 

Tl  I'll  ]i(>m>iii  HiiHeriiuc  from  ll'iuilfl 

III  ti  •■(  IXi'.  25,  \^R.  ■mliormiiK 

..   ;  .  .    ,.  .  i.u.in'if  tho  SocretaryW  War.  ui 

Ui>  '■  ■         ..',' ,■■ '■■■>  i  ■I'i  -  l'lti«crv  diM0t«r. 

But  BOili  ii-i-ii-luino  \ytuE  111  -f\irul  nistiuiL-^a  bt-i-n  tcivtui  vrllhaut  flwi  obtaininK 
aalbtiritv  fmni  Comrrcaa.  tor  nxuople,  t>i  the  mtftpron  by  ntnrm  in  (ieoTfria  ana 
FlorfaU  in  IHnt;  In  iW  Soiniii'ik'  Nivm  InilLan«  at  Kurt  Clark,  Texw,  anil  <itlieni  in 
tliat  Itxalily,  In  Jiuiu  \Wi.  and  in  AuKUnt  »t  lliat  ynu  bi  tlio  eii((vn'r«  by  lonuuln  in 
Pntlo  IUn>:  al»)  b>  HuHen^ra  fnim  tbo  (ialvtatnn  nlorm  in  IWD.  Anil  hv  {larBKraiibR 
1440.  l4Han']  14411,  A.  K.{16S3,  1K(H  an-l  llWdnl  \W\i. 

Whfa  reftfTvDo- Ui  lhi.<  <  teurvia  aiiil  tloriiiaoane.fupra,  iiiLiropiRiiiN  uf  Ai-tiiii>  Alloniry 
(tMiml  Eictuml*  c.(  <k-t.  IS,  IHOH,  in  wliirh  it  waa  brM  ihat  th<'  n-lii-f  .-..iil>l  l« 
vilatHJed  under  the  Rviitml  ez«cntii'e  power,  then  bcdng  iiu  MUtuinr^  iirotiibitiua 
^;ala«  >ucb  aa  exercue  o(  It. 
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ency  of  his  orders  or  acts  in  the  exen^iseof  such  authority.'    31,  281 

2303.  Where  the  title  to  a  small  portion  of  the  land  acquired  for  a 
military  reservation  and  post  was  disputed  by  a  private  individual, 
helfi  that  the  Sei^retary  of  War  had  no  jurisdiction  to  pass  upon  and 
decide  such  a  question.  He  could  not  surrender  such  portion,  e^eo 
if  he  believed  the  claim  to  be  sound,  anv  more  than  he  could  surrender 
the  entire  reservation,  to  a  claimant  who  could  show  evidence  of  an 
outstanding  title  in  himself.  It  is  not  for  the  executive  officers  of  the 
Government  to  determine  whether  the  United  States  ha8  a  good  title, 
or  any  title  at  all,  to  lands  placed  under  their  char^  as  property  of 
the  United  States.  Such  questions  are  for  the  courts  to  decide. 
62,  44:>,  and  63,  1*0,  Decein}>er.  1S9S. 

2304.  The  a<»t  of  Congress  of  Aug.  10,  1890,  vested  in  the  Secretary 
of  War  a  simple  authority  to  purchase  land  for  the  purposes  of  die 
Chickamauga  and  Chattanooga  National  Park,  without  direction  or 
indication  as  to  the  terms  of  such  purchase.  Deed«  were  offered  br 
its  owners  containing  two  conditions — 1,  a  tx)ndition  subsequent  to 
the  effect  that  unless  certain  improvements  should  be  made  the  grant 
should  l)ecome  null  and  void;  2,  a  proviso  that  in  case  the  United 
States  should  at  any  future  time  condemn  other  land  of  the  grantor, 
he  should  then  }>e  paid  for  the  same  an  amount  to  be  measured  by  die 
value,  determined  by  appraisement,  of  the  lands  conveyed  by  the 
presiMit  deed — an  arrangement  which  would  be  equivalent  to  giving 
him  a  claim  on  the  United  States  for  an  unliquidated  amount.  HM 
that  such  conditional  conveyances  could  not  legally  be  accepted  by  the 
Se<Tetary  of  War,  no  authority  l)eing  given  him  by  the  statute  to  bind 
the  Cjovcrnment  hy  conditions  or  stipulations  in  regard  to  the  title  or 
purchase*.     56,  ^♦JS,  XorcitJH^r^  1H92. 

2305.  lit  Id  that  an  officer  who  had  been  improperly  paid  mileage 
for  travel  over  a  hmd-gmnt  railroad,  in  contravention  of  par.  2417  of 

•  It  wa.-*  \w\i\  l>y  the  Court  of  CiainiM  in  BillingH  r.  U.  S.,  23  Ct,  Cle.,  16H,  that  Sec 
191,  Kt'vii^Nl  Statutes,  which  <Uvlarej*  that  the  balanoe8  stated  by  the  aoo<>aDtinf 
oftitvrs  "k/m///  hf  rniirhijtin'  iifton  the  Kreriitirf  branch  of  (he  (iovemmetit^^  did  m>t  con- 
ehide  tlie  Sern*tary  of  War  in  the  exereine  of  his  legal  discretion  as  to  onlere  wswi 
to  his  sulM»rdinateH;  tliat  under  tliat  se<*tion  thedei'isionof  theat*t*ountingofl5ce«»* 
eon<»lusive  an  to  the  "  balances"  statt*<l  hy  the  a<vountinff  officers  and  their  ^'deiTsioD 
thercM^n  ''  for  the  purpose  of  detennininjr  for  what  amounts,  if  any,  warrants  niaybc 
drawn  on  tlie   Treiisury:  l>ut   that  when   the  ac(*ounting  offitvrs  report  an  officef 
indebtinl  to  the  TnittMi  States,  it  is  a  matter  wholly  within  the  discretion  of  thtjSec- 
retar>'  of  War,  under  Sih'.  1 7(>H,  Revised  Statutes,  and  the  Army  Re^^ulations  "whether 
to  order  a  stoppage  of  i>av  or  not."     See,  also,  McKee  r.  U.  S.,  12  Ct,  Cls.,  oW; 
Ixm^will  r.  r.  S..  17  /</.,  iHU;  Hartson  r.  U.  S.  21  id.,  4,W;  5  Opins.  At  Gen.  386. 
The  accounting  otfi<'<»rs  of  tlie  Trea»*urv  have  not  thebuitien  (*ast  upon  them  oi  revB- 
injj  the  action,  corn'ctin^  the  supi>os<h1  mistakes  or  annulling  the  orders o(  the  beids 
of  departments.     V.  S.  r.  Jones,  IS  Howard,  96;  U.  S.  r.  Hahn,  107  U.  S.  402;  Bro¥B 
r.  U.  8.,  113  id.  508.     Stn-  §  198,  aide. 
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1bi>  Army  R«)^ilati<iiiK  nf   IKSI— in  fnnv  wl  thi*  liiiic — iin  Ins  tiuving 
,   hU  imy  Ktopiteti.  could  not  (as  ruled  by  tho  C/ourt  of  CIhIdih  in  the 
Maw  of   Hilliiifn*  <■■  I'-  S.,  2»  C't.  CU.  Id^)  have  the  iiue^ion  of  tlic 
l0tfplily  uf  llm  Kloppu)!^^  ri-fi'mKl  to  tkut  court  by  the  Sovn'tary  of  War 
i|mdt>r  Ser.  lU(i3.  Rev.  St».     The  Secretarv  might  indeed  refer  such 
qiieHlloii  to  the  court  for  his  uwii  guidimce  Hiid  uctioii  under  the  act 
of  March  3,    ISKS.  c.    U«.  s.  2  (the  NO-mlled  llowmaii  Actl.  but  the 
dwiHion  of  th*  Secretary  Uicreupuii  would  not  hind  the  a«-t<ounttrig 
officerc  who  would  still  be  authori^.ed  to  proceed  as  pn>vided  in  See*. 
■mt  (|»r.  4)  and  ITtW.  Rev.  Sts.     48.  2(mi,  ,/«/,/,  JS.90.     Where  it  elaim 
bi  liarrpd  by  resHon  of  not  having  been  presented  either  to  the  pi-oper 
dt'pHrtmeiit  or  U>  the  {.'.ourt  of  Clainis  within  the  »\x  years  prcHcriltod 
by  law,  the  liead  of  lliat  department  i^innot  revive  tho  claim  by  refer- 
ring it  to  the  Cflurt  of  fUinw.'     48,  6».  JiJj/,  1H90. 

8306.  I'nder  See.  Iil76.  Ri'v.  St».,  th«  Secretary-  of  War  (or  other 
head  of  a  department)  may  refuse  or  omit  tu  comply  with  a  oill  of 
the  Court  of  riuiniK  for  information  or  papers  when  ho  considers  that 
it  would  l>e  pn'judtcial  to  the  public  interests  to  furnifih  them:  the 
Malule  timkoM  him  the  nole  jndg'e  on  tho  subject.  Scuw/viVf/ here  that 
a  <>?rtain  athdavit,  thus  called  for.  Ijc,  on  account  of  the  peculiar  natuiv 
of  itM  r»nteDt«  (an  well  a.t  it«  apixireiit  immateriality)  withheld.  86. 
4'.»7.  S^pl.-mfMT,  ISHff. 

tSOT.  nic  S«cretary  of  War  if*  authoriiH^d  to  iu-quin>.  by  purchase 

fel■oDdemnatio^,  laml.  right  of  way,  or  material,  needed  to  maintain, 
srale  or  proHeciite  works  for  the  iuipn>vem<^nt  of  rivers  and  harbors. 
I  when  provltion  for  the  same  has  l>een  made  by  law.  Card  801.  K-p- 
fruihf/;  ISOi.  But  he  niniiot  lea.se  land  unlestt  appropriation  Iihh  Iteen 
tiintle  lo  («y  the  rental  thereof.  Card  lt)5.  A'l^unt.  JSSi.  I[e  may 
liermit  the  uw  I'f  land  undei  hin  control  by  revo<'able  liceni*e,  or  by 
lease  under  the  ml  of  ,tiily  :>s,  is;ti,     Cunl  ill.  Jur,„^t.  is:^. 

BEHTBMCE  AND  PUNISHKEHT— IH  OEMXRAL,' 

SS06.  The  lie»t  approved  pra*^tice  of  military  courts  in  deteriiiininB 
upiin  thotr  tentenceii  is  believed  to  be  ng  follows:  For  each  memlH-r  U) 
write  a  sentence  and  depa-*it  it  with  the  judge -advocate;  and  (notten- 
ti-noc  having  iRHrn  adopted  by  a  majority  of  vote.-*)  for  the  court,  after 
all  the  oentencea  have  been  read  to  it  by  the  judge-advocate,  to  pro- 
lo  vote  upon  them  in  (he  order  of  their  severity,  beginning  with 


E 


jbIv  r,  r.  H..  22  Cl.  CU.  lull;  Unn  >■.  V.  tS..  123  T.  S.  237. 
'A»  to  jiartknlar  i>uuiahuit<Dti<.  «««■  rW)<«-ially  Nixarv  Siith  Articlb — InMcnABo*— 

—  I«AL  at    ««J(TK3(.1t— I>l»UI*UriCATHIS  — Fl»»— FoMBITiBS   BY  «NTa»i-»— Im- 

nwu!>Mt)n— LoMi  »r  Kakk  hr   Fit.n»— KaiwcTtuK  to  Tm  iu>kb — BarautAXD— 
SiuTiiT  (wiinKDiasT— SinnExvioN. 
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the  least  severe,  until  some  one  of  those  proposed  is  agreed  upon  by 
a  majority  of  votes/  It  is  not  eMHtrntial^  indeed,  that  this  form  of  vot- 
ing should  be  pursued — it  being  open  to  the  court,  in  its  discretioiu  ta 
adopt  a  different  one.     XXI,  551,  July^  1866. 

2809.  That,  upon  a  conviction  by  a  majority  vote  of  the  court,  ill 
the  mem})ers  of  the  court,  those  who  voted  for  an  acquittal  eqcudlj 
with  those  who  voted  for  conviction,  must  vote  for  some  sentence- 
though  formerly  doubted — has  long  been  established  as  a  principle  is 
our  military  law.  While  a  member  who  voted  for  an  acquittal  aa- 
not  of  course  be  aHHjkfUed  to  vote  a  punishment,  yet  his  persistent 
refusal  to  do  so  would  be  a  neglect  of  duty,  rendering  him  amensble 
to  a  charge  under  Art.  62.     XXX,  145,  March,  1870. 

2310.  Where  the  Article  of  War  under  which  the  charge  is  laid  is 
mandatory  as  to  the  punishment  (as  in  the  cases  of  Arts.  6,  8,  13,  li 
15,  18,  2(>,  37,  38,  50,  57,  59,  61,  65),  and  the  sentence  imposes,  in  con- 
nection with  the  mandatory  punishment,  a  further  penalty  or  penal- 
ties, this  addition  to  the  sentence  does  not  affect  its  legality  so  fans 
relates  to  the  mandatory  punishment:  as  to  this  it  is  valid  and  open* 
tive,  though  as  to  the  rest  it  is  a  nullity.  IV,  283,  October^  lS6i; 
VIII,  296,  Ajrnl,  1864. 

2311.  A  punishment,  adjudged  upon  conviction  of  the  accused  on 
several  charges,  is  valid  and  operative  provided  it  is  a  punishment 
legally  imposable  on  conviction  of  any  rme  of  the  charges  of  which  the 
accused  has  })een  duly  convicted."     XXV,  1(>4,  September^  1867. 

2312.  A  s(»ntence,  to  be  valid,  must  of  course  rest  upon  an  approved 
finding  of  guilty  of  an  offence  for  which  the  accused  has  lieen  tried. 
Thus  a  duly  approved  finding  of  guilty  on  one  of  several  charges,! 
conviction  upon  which  requires  or  authorizes  the  sentence  adjudged, 
will  give  validity  and  effect  to  such  sentence  although  the  similar  find- 
ings on  all  the  other  charges  are  disapproved  as  not  warranted  by  tf»e 
testimony.  Where  such  a  sentence,  though  legally  supported  by  the 
finding  upon  the  single  charge,  is  deemed  too  severe  a  punishment  for 
the  one  offence,  it  may  of  course  be  mitigated  by  the  proper  authority. 
XI,  (>7,  and  XII,  30,  OcU^b^r,  186^;  XVI,  70,  Apn7, 1865.  But  a  find- 
ing of  guilty  of  a  sptcijicatlo))  to  a  charge  but  not  guilty  of  the  charge 
itself  will  not  supix)rt  a  sentence,  unless  indeed  there  is  added  acon- 

'  Th"  praitice  hen'  refemMl  to  is  now,  of  course,  modifieil  to  conform  to  the  requiie* 
mentu  of  tho  a^t  of  July  27,  1892,  excluding  the  judge-advocate  from  closed  HefiBJoofc 
SiH'  §§  1547  and  1548,  *//<//'. 

*ThuH  if  uiM>ii  a  convictitai  \\\Hm  three  chargefr^f  violations  of  Arts.  38,  61  and 
62,  rt't'pei'tivoly — an  oltifer,  in  connei'tion  with  dismissal,  is  sentenced  to  forfeitiirt 
of  pav,  thin  nunishnient,  i>ein>r  authorized  upon  I'onviction  of  the  third  cbaiA 
thouglh  unautnorize<i  uiMm  conviction  of  either  of  the  others,  will  be  supported  bf 
the  conviction  on  the  third  charpe.  ^^ee  also  Carter  r.  McLaughrv,  105  Fed.  Rc^i 
614. 
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rictionof  HoraelfosenilTi^ucciiu-liKlcd  in  th«t  chiir^p.     VII,  ( 
/.«-(,■   IX.  ll».  May.  J.St,%     (St-c  g  135y.  aid^..) 

831S.  In  a  cast?  when;  ite  I'entence  it*  dWretiorwry,  a  court  mailia] 
nwy  iiiipCMw  miy  puiiishuit-nt  thut  i«  sHnetium'd  l\v  iiHtiKf  (llio  "oustotu 
of  the  servii-e"  referred  to  in  Art.  84),  ulthough  (in  cases  of  HoldierH) 
tb«  '4U)ie  timy  not  b«  included  in  thc^  list  of  tlic  more  tiKual  punish- 
m«n(x  contaioMl  in  the  Arniy  Uegulation».  IV,  131.  217,  Srptemhtr 
and  Oc(,A^,  1HG3;  XXIJ.  ab:K./munry.  IS67;  XXIV.  Vi%  479. ./<m- 
tary  and  April,  ISH7.  Where  for  an  offence  not  peculiarly  aggra- 
vated, a  court  martial  imp«)sed  u[xin  a  aoldier,  in  conne<'tion  with  a 
forfi-iturv  of  pay  for  six  months  the  further  penalty  of  carrj'ing  a 
losdM  knapnack  weighing  twenty-four  pounds,  every  alternate  hour 
from  i^unriw;  to  !<un»et  of  cui'h  day  (Sundays  excepted)  during  that 
period,  hfld  that  tbi^  puni-shment  wao  excessive  and  exceptional,  and — 
the  (Wine  having  Int-n  wuflered  hy  the  soldier  for  three  monthri — tvmiik- 
MMfWrv/ that  its  unexpired  term  be  at  once  remitted.'  XXVI,  5SW, 
A/tn'i.  JN6^. 

1314.  The  puniDhment  of  ball  and  chain,  though  sanctioned  by  the 
luage  of  the  service,  ihould.  in  the  opinion  of  the  •Iudge-.\dvoi-ate 
Grnenil.  be  imposed  only  in  cxlreuc  caries.  IIm  remission  has  in  gen- 
eral been  reoommendeil  by  bini  except  in  cu^^  of  old  otfenderH  or 
a^^j^nirated  crimes,  where  deemed  serviceable  as  a  means  of  obviating 
rioleiK-e  or  preventing  escHtx-.  XXVI.  5ns.  u.Sl.  t)6il,  Mit4.  April  and 
Jiltf,  ISdfl:  XXVIlt.  Hi,  H3,y«/yand  August.  IStiS;  5Ul,  532.  ,l^r*V, 
1SG9.  Thin  penalty  ha»  (a.*)  have  al»o  thoi^e  of  shaving  the  head  and 
dramming  out  of  the  Hcrviee)  Itecouie  niro  in  our  army,  and  thn  fur- 
ther corporal  punii^hment  of  branding  or  marking  ba^  been  expressly 
prxthibiled  by  sUlute.'     <.:Brd  3773,  Junt\  Itif/S. 

2316.  Military  duty  Ih  honoruble,  and  (o  imixise  it  in  any  fonn  a»  a 
j-uuiiJiHunt  must  tend  to  degrade  it.  to  tho  prejudice  of  the  licH  inter- 
est* of  the  servn-e.  Thus  mlriiuii  that  si>ntences  imposing  "guard 
duty"  for  certain  periods  should  properly  Ih'  disapproved.  IV,  i\v-l, 
Ifecemier,  JSGi;  XXVI,  M7,  AyrU,  18C8.  So  nih-intd  of  a  sentence 
inpariaK,  in  connection  with  a  term  of  coufinouivnt  in  chai^>  of  the 


.  'ArtW»VIII  of  ihc  .iro.-ii.l.. 
"cnuJ  Mul  luiDMial  |>atilBliiii<?iii 
euiuls  martiaJ  liunntim-li  ua  tliry 
{■«•  \  9K.  nnf'K  it  hIkxiI.I  U'  nl 
Vlh.  Vlit,  a>"l  VMIili  Ainenih 
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guard,  the  penalty  of  ** sounding  all  the  bugle  calls  at  the  post  darin{ 
the  .^anie  pc^riod."  XXXVII,  4*.>9,  May^  1S7G.  So  adri^ied  in  regan 
to  a  sentence  which  required  a  deserter — not  for  the  purpose  of  makini 
good  the  time  lost  ))v  his  desertion  but  an  vl  jHtnlshmtrtit—to  serve  foi 
an  additional  \'ear  after  the  expiration  of  his  term  of  enlistmeDt 
XIV,  8iH],  Ajfvil,  1865. 

2316.  Also  h*^hl  that  a  sentence  cannot  legally  extend  the  time  ol 
the  service  of  a  soldier  as  such  beyond  the  term  for  which  he  origiD- 
all}'  conti-act^^d.  40,  110,  J/arcA,  1890.  Thus  the  existing  law  fixing 
the  term  of  a  soldier's  enlistment  at  five  years,*  a  court  martial  csb 
have  no  power  to  prolong  it  by  adding  to  such  term  an  additioml 
period  by  way  of  jnniiMhment.  So  a  sentence  **  to  make  good,  at  the 
expiration  of  his  term,  a  period  of  fifty  seven  days  during  which  his 
services  were  last  to  the  United  States  by  being  held  in  hospital  ob 
account  of  pistol  wound  received  by  him  while  in  the  commission  of 
a  disorder  in  violation  of  the  62d  Article  of  War/^  hdd  unauthoriaed 
and  propi^rly  disapproved.'     L,  413,  June^  1886. 

2317.  Where,  while  an  ofiicer  or  soldier  is  undergoing  a  certain  sn- 
tence,  he  is  again  brought  to  trial  for  a  militarv*  offence^  and  a  furtber 
sentence  is  adjudged  him,  imposing  a  punishment  of  the  same  specitt 
as  that  which  is  being  executed,  it  is  the  general  rule  of  the  service 
that  the  second  sentence  is  to  be  regarded  as  ciimulatice  upon  the  first, 
and  that  its  execution  is  to  commence  when  the  execution  of  the  fint 
is  completed.  This,  whether  or  not  the  court  in  the  sec'ond  seotencf 
may  have  in  terms  spei^itied  that  the  second  punishment  should  be 
additional  to  the  first;  such  second  punishment  being  made  cumula- 
tive by  operation  of  law  irresi)ective  of  any  direction  (and  such  dirw- 
tion  is  in  fact  rarely  expressed)  in  the  sentence.  XXXVIII,  4(>9, 
550,  Junuanj  and  ApriL  1877;  XLIII,  102,  December,  1879;  Card 
16<)<.>,  Afupi^t.  lSf)r,,    (See  gS  1479-1481,  antt.) 

2318.  While  upon  the  conviction  of  an  officer  or  soldier  under i 
charge  of  a  crime,  such  as  manslaughter,  robbery,  larceny,  &o.,totbe 
prejudice  of  good  order  and  militar}'  discipline,  the  statute  of  the 
United  States  or  State,  providing  for  its  punishment  as  a  civil  offence, 
may  well  he  referred  to  as  indicating  the  nature  and  extent  of  the  pun- 
ishment deemed  proper  for  the  same  by  the  civil  authorities,  the  punish- 
ment to  be  imposed  by  the  court  martial  should  nevertheless  ]>emea!?urw 

^*H»e — ap  in  afc(»r<l  with  the  njiirit  of  this  paragraph — the  following:  onlere:  iJ-C. 
M.0.32^,  War  lh'\>x.,  1M>4;  (J.  O.  17,  Dept.  of  Uie  Missouri,  1861;  Jo. 56,  Armyol 
the  Potomac,  m\2\  do.  :^,  I)e])t.of  the  Northwest,  1864;  do.  49.  Middle  Dept,  18W. 

^Now  fixnl  at  thi'tt'  yea?*s  hy  the  art  of  August  1, 1894. 

'That  the  Hahility  to  make  szihA  time  lot*t  by  desertion  results  from  a  violaUona 
the  enhstmeiit  contract,  that  it  is  inde^^eudent  of  any  punishment  which  mty  bl 
adjiKlged,  and  that  it  nee^l  not  l>e  adjudged  or  mentioned  iu  the  sentence,  MJ 
64,  autc. 
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les*  hy  the  criminality  of  the  act  an  a  cixil  offpiit-e  iban  hy  itw  gravity 
«»  a  breach  of  military  diM-iplino.  Thus  where  a  eoldier.  hsviaj;  been 
brou|;bt  to  trial  Itefore  a  civil  court  for  thf  huniici'lc  of  another  sol- 
flier,  ami  inadi'quatHy  sentenced,  was  MiittHcqiiently  tried  by  a  gfiieral 
(-■ourt  martial  for  the  niiUtttr>'  offence  involved  in  his  act.  /iM  that  the 
court  would  only  properly  impose  upon  him  a  penalty  proportiiied  to 
the  injury  done  to  the  ^hxI  order  and  discipline  of  tlie  »i>r^'ici'.  and 
fchould  not.  by  nn  exn»»ive  puiii»hinent,  attempt  to  compenxatc  for 
the  over-lenient  judgment  of  the  civil  court.     XLI.  ISH.  Ajirtl.  /fi7S. 

1319.  The  word  "  month  "  or  "  monthf*,"  employed  in  a  Hentenco,  ia 
to  he  eon.4trued  a:^  meaning  'vh-mliir  month  or  months;  the  same  sig- 
ni&-ance  being  given  to  the  term  sh  is  now  commonly  given  to  it  in 
tfaa'  i-oii-struction  of  American  »riit»itri  in  which  the  word  i.-;  cmploytsi.' 
The  old  doctrine  that  "  month."  in  a  sentence  of  court  uiartial,  meant 
luimr  month,  hait  long  since  ccawHl  to  be  accepte<l  in  our  military  law. 
XXVI.  »74.  January.  JStiS. 

tSflOi  It  i»  a  principle  of  military  law  that  no  military'  authority, 
wbrlher  the  reviewing  officer  or  other  commander,  can  mhi  l<>  a  /nm- 
inliinrtit  as  imposed  by  a  court  ni.trtial.  Neither  forfeiture  of  pay.  for 
example,  nor  fine,  nor  a  (^■orp«)ral  punii^ihmont,  can  be  iuflicUHl  upon  an 
offietT  or  iwldier  where  the  sentence  fails  to  adjudge  it.  And  neither 
the  fact  that  the  punishment  awarded  by  the  court  in  regarded  ».->  an 
iHudf^uate  one.'  nor  the  fact  that  the  periixl  b»  a  lime  of  tmr,  can 
affert  the  appli<iilian  of  the  principle.  VIII.  444,  ah".  Mat/  and  June, 
i^i;  XX.  430.  F.f>nt.mj.  1^66;  XXl.  :t:>7,  Mnnh,  ISf!6.  Thus. 
where  the  puniBbment  impo»ed  by  the  iientence  was  to  carry  a  weight 
of  twenty  poundit.  Mi/  thai  it  would  l»e  illegal  for  the  officer  charged 
with  the  execution  of  the  sentence  to  iuci-eaiie  the  weight  to  thirty 
ponndfi.  XXVII.  .ill.  J't'knmn/.  }fi09.  So  where  the  jsentence 
impoaed  tdmpir  a  forfeiture  of  pay,  heiJ  that  it  was  adding  to  the 
pani»hmenl  to  order  it  to  \m'  executed  at  a  military  prinon.  XI.  MH, 
Xot^fb^,  lUGi  ;  XX.  340.  t^hriuiry.  !StiO.  So  hM  that  a  sentence 
of  Mmple  "confinement"  for  a  certain  time  did  not  authorize  the 
imposition,  in  connection  with  ilit  exc«-utlon.  of  hard  labor.'  XXI, 
iti't.  Ajtril,  IfiGG.  Where  an  officer,  on  conviction  of  the  embezzle- 
ment of  a  et'ftain  sum.  wai>  Hcnti^'nivtl.  without  further  penalty,  to  l>e 
tii^miMHed  the  wrvic-e,  A^-IJ  that  the  de|»artment  commander,  in  appnjv- 
ing  the  wnlenee,  coiikl  not  legally  order  him  to  l>e  confined  at  hiit  f^ta- 
tioa  till  he  should  make  good  the  uinouot  emiiezzled.  since  this  would 

>£lM  Mocir*  r  Hmiol'-n,  :t  Srrttl.  A  Kawl<-.  IM;  Swigwick,  0>n».  Sut.  A  CV.nal.  L  M 
fiJiUoB.fcSW:ia»vi  1  K*v.  Sto. ..(  Nf«  Yi.rk  f  4.    See  B.9.  N.  V,.  iJflW.C.IIinp,  vul.  I. 

'OmpatT  B*rwi«  r.  KcjtwI,  2  Wilmm.  3H. 
'Hce  NKMV  |jariii-ulsrlv.  «•  to  aihllnic  to  Uie  iranUiiiiMit  In  omwi 
•VMhMMM,  If  IWi-lMS.  anU. 
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Ik*  an  adding  to  the  punishment  imposed  by  the  c*ourt,  as  well  as  an 
ille^l  exercise  of  power  over  a  civilian.  XXVIII,  122,  Sej}Umhr, 
ISfjS, 

2321.  A  mitigated  sentence  can  no  more  be  adde^l  Up^  in  execution, 
than  can  an  original  sentence  approved  without  mitigation.  82,  M^ 
Nitvaiih^i\  ISOS, 

2822.  A  military  punishment  can  legally  be  imposed  only  by  sentence 
of  court  martial  after  a  regular  trial  and  conviction.  Such  a  punish- 
ment cannot  l>e  imposed  by  a  mere  irrder}  VI,  105,  May^  lS6i:  VIll, 
344,  5<)5,  620,  Aj/r/l  and  Jult/^  186^.  Thus  a  reviewing  officer  who 
ha*j  disapproved  the  sentence  imposed  by  a  court  martial  in  any  wbe, 
c^annot  thereupon  order  an  independent  punishment  to  be  suffered  by 
the  accused.  II,  446,  525,  May  and  June^  1863:  XI,  310,  DtteitM 
1864'  So,  such  an  officer,  in  disapproving  an  acquittal,  cannot  order 
that  the  accused  )w  confined  or  othen/v'ise  punished.  XII,  249,  Jdn- 
ttary^  I860,  So,  a  commander,  in  restoring  a  deserter  to  duty  without 
trial  according  to  the  Armj'  Regulations,  is  not  authorized  to  require 
him  to  submit  to  a  punishment,  as  a  condition  to  his  being  so  restorei 
or  otherwise.     XVI,  83,  Jfay^  I860, 

^  We  have  in  our  military  law  no  eyeteni  of  mimmary  puniehment^.  Except  ioi 
few  ca.«c»H,  uninip<  >rtant  in  tnemselves  or  of  rare  occurrence  in  practice  ( see  Auk  3, 

52,  5^^  and  54),  our  code  reix>^izefl  no  punishments  other  tnan  such  u  maybe 
adjucl)re<l  uiM)n  trial  and  conviction  by  a  military  court.  In  the  general  oniere,  pm* 
iHhn)ont.*4  inrticte<l  merely  at  the  will  of  military  commanden*,  have  been  reputedly 
condemncHl  as  illtyul  an<l  forbidden  in  practice.     SeeCi.  0. 81  (A.  G.  O. ),  1822;  da 

53,  Hd(irs.  of  Arinv,  1H42:  <!(».  2,  4,  War  I>ept.,  1843;  do.  39,  Hdqrs.  of  Annv.  1W5; 
do.  <>45,  War  I)ei>t.,  mi5;  do.  49,  Northern  Dept.,  18«>4;  do.  22,  Dept.  of  the  Platfe 
1S«7;  do.  44,  ///.  1871;  do.  *«,  I>ept.  of  Dakota,  1868;  do.  106,  id.  1871;  da 40,  Deft 
of  thr  F:a**t,  ISiiS;  ii.  C.  M.  O.  112,  iW.  1870;  do. 90,  iW.  1871;  G.  0. 14,  Dept  of  the 
South,  1S*>9;  do.  1.  23,  93,  id.  1S73;  do.  9,  Mil.  Div.  of  the  Atlantic,  1869;  do.  31.  »A 
1873;  do.  23,  Dept.  of  the  Ukes,  1870;  (i.  C.  M.O.  50,  Dept.  of  the  Miaeoari,  187L 
OtticrFH  who  have  resorteil  to  nuch  puni>(hments  have  been  repeatedlv  brought  to 
trial  aiwl  st-nteiieiMl.  Set»  (J.  O.  (  A.  A  1.  G.  O. )  of  June  'M\  1821;  do.  8  (A.  (i.O.), 
182*);  <!(►.  2S,  ///.,  lH2t»;  do.*i4,  id.,  18,32;  <lo.  2,  6,  68,  War  Dept.,  1843;  do.  39,  Hdqii 
of  Arinv,  lS4o;  d.».  53,  IVpt.  of  Va.  &  N.  C.  1864;  <lo.  22,  Dept.  of  the  PUtte, 
1867;  do.  •<  Mil.  Div.  of  the  Atlantic,  1869;  do.  14,  Dept.  of  South,  1869;  (i.C.M.O. 
50,  Dej>t.  of  the  Mi.nsouri,  1871.  And  eniinted  men,  trieti  and  i«entenci?d  for  inwbj 
ordinate  etniduct,  when»  such  con<luct  ha**  been  in<luced  or  aggravated  by  ilWjrf 
corjKjral  j»uiiishinents  iiiriicte<l  n\um  them  bv  puperiorp,  have  ci»mmonly  had  thcb 
KMitencen  re!intte<l  or  initi>rate<l.  or  alt(«et(ier  di8appn>vei!.  Set*  G.  0.  49,  78, 
Northern  Dept.,  lsi)4:  do.  40,  lk'|>t.  of  the  East,  1868;  (i.  C.  M.  O.  90,  lU.  1871;  G.O. 
m,  Dept.  ot  Dakota,  ISiW;  <lo.  76,  id.,  1871;  <i.  C.  M.  O.  45.  id.,  1880;  do.93,I>ept 
of  the  Soutli,  1S73.  In  i)ro|H*r  caK*sof  course,  an  where  violence  is  employed. e«i|* 
attenipte<l,  ikr..  by  M»I«lierH  who  are  mutinous  or  disonierly,  or  in  amfri  uwlff 
charjfeH,  fonv  mav  l>e  ust»<l  a^aiib<t  them  a(*t.\)niing  to  the  neceHsitieii  of  the  c«*- 
See  J  1636,  nnh;  also  <;.  ().  53,  lldqn*.  of  Armv,  1842;  do.  2,  War  Dept..  \^ 
G.  C.  M.  ().  47,  lld<irs.  of  Armv,  1877;  G.  O.  5:i,  l)ept.  of  Va.  and  N.  C,  1864; ikK 
40,  Dept.  of  the  V^sX,  1S<>8;  <;.  C.  M.  O.  112,  id.,  1870;  do.  90  id.,  1871;  G.0.3, 
Dept.  of  the  Uikes,  1870:  «lo.  106,  Dept.  of  Dakota,  1871;  do.  93,  Dept.  of  tbeSoBtk 
1873;  do.  31.  Mil.  Div.  of  the  Atlantic,  1873;  G.  C.  M.  O.  37,  Dept.  of  Texas,  18M 
This,  however,  is  jn'mntiim  and  rtstrniut,  not  pnni^hnieut:  the  authority  to  086  th 
needful  fonv  in  such  eai*es  will  not  justify  the  huperior,  when  the  offender  i^  repitiBBe 
or  a|)prehende<l,  in  subjecting  him  to  arbitrary  punitory  treatment.  See  §|U8S 
1195,  ante. 
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2323.  A  legal  sentence  of  court  niartiaU  when  once  duly  approved 
md  exeA^ded^  cannot  be  reached  ])y  a  j)ai'don,  nor  revoked,  recalkni, 
nodified  or  replaced  by  a  milder  punishment  or  other  pr(K*eeding, 
dther  by  the  Executive  or  bj'  Congress.*  The  only  remedy  for  a  party 
fho  has  suffered  injustii^  from  such  a  sentence  is  either  a  new  appoint- 
nent  to  the  armj^  by  the  President  or  some  legislation  within  the  prov- 
nce  of  Congress '  relieving  or  indenmify ing  him  for  and  on  account 
thereof.  XLI,  538,  ApriU  1^79;  XLIL  820,  Jim^,  1S79;  LIII,  148, 
0ct4jber,  ISHG;  Cards  44W,  Jiuw,  180S;  (JoOO,  Jime.  1H99, 

2324.  Where  a  sentence  in  excess  of  the  legal  limit  is  divisible,  such 
part  as  is  legal  may  be  approved  and  executed.  Thus  where  a  sentence 
of  an  inferior  court  iiiposes  a  tine  or  forfeiture  l)evond  the  limit  of 
the  88d  Article  of  War,  the  sentence  may  l)e  approved  and  executed 
an  to  so  much  as  is  within  the  limit.'  66, 84J^  Sej)ft'mhi\  189^;  69, 27, 
kpril,  1S9S;  Card  439,  Octiiur.  189^. 

2325.  The  rule  prescribed  in  pars.  1025  and  1082,  A.  R.  (J*44  and 
951  of  1895)/  to  the  effect  that  confinement  and  forfeiture,  when  the 
Hentenc*e  is  silent  as  to  the  time  of  their  taking  effect,  shall  )>e  opera- 
tive from  the  date  of  the  pronuilgation  of  the  sentence  in  orders,  is  an 
exception  to  the  general  rule  that  orders  affecting  the  status  or  rights 
of  officers  or  soldiers  shall  take  effect  from  notice.  But  where  a 
sentence  of  dismissal  of  a  cadet  of  the  Militarv  AcAdemv  was  on 
October  31,  1893,  commuted  to  suspension  fnmi  the  academy  without 
pay  until  Aug.  28,  1894,  hM  that  the  general  rule,  in  the  absence  of 
iny  specific  exception  of  such  a  case  by  the  Anny  Regulations,  applied, 
and  that  the  sentence  as  commuted  took  effect  uix)n  and  from  jiofJrt\ 
the  forfeiture  commencing  to  run  from  its  date.     64,  280,  A/fvi/^  JS94, 

S326.  The  suspension  of  the  si^ntence  of  a  court  martial  l>efore  or 
pending  its  exei*ution  is  a  proc*edure  without  pi-ecedent  in  our  military 
service.     Card  8838,  August,  19iXK 

SENTINEL. 

2327.  Respect  for  the  pi^rson  and  office  of  a  sentinel  is  as  strictly 
enjoined  by  militar}'  law  as  that  required  to  be  paid  to  an  officer.  As 
it  is  expressed  in  the  Army  Regulations  *'all  persons  of  whatever  rank 
in  the  service  are  required  to  observi*  resjXH-t  toward  sentinels." 
Invested,  as  the  private  soldier  frecjuently  is  while  on  his  post,  with  a 
grave  responsibility,  it  is  proper  that  he  should  b(»  fully  pr()te(t4Ml  in 

'The  well  establishefi  prinoiplen,  that  inoro  irrejfularitie,**  in  tlu*  ]>n>(MH'<lini:s  will 
not  affect  the  validity  of  an  e.ifi*uteil  Ht*iit«MH'o,  iiinl  that  a  lepil  H<Mitenct'  nncc<hily 
confirmed  and  executed  in  **no  l<>njr«'r  yuhje<'t  to  review  hy  tht'  Pre.-^idfiit."  so 
pointedlv  set  forth  (in  1843)  in  4  Opins.  274,  are  further  ilhistrated  in  1  ">  ///.  l><h),  4;>2. 

'See  i\  IIW,  1200,  13W,  1869,  2(H1,  and  22:V>,  nnte. 

•See  are.  No.  12,  A.  G.  O.  1892. 

«Paragnphfl  1046  and  1052  of  Wm. 
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the  discharge  of  his  duty.  To  permit  any  one,  of  whatever  rank«  to 
molest  or  interfere  with  him  while  thu8  employed,  without  l>eeoniiDg 
liable  to  a  severe  penalty,  would  obviously  ei^tablish  a  precedent  highij 
prejudicial  to  the  interest8  of  the  service.  So  where,  in  time  of  war, 
a  lieuti^nant  ordered  a  soldier  of  his  i*egiment,  who  had  been  placed  oo 
duty  as  a  sentry  by  superior  authorit\*,  to  feed  and  take  care  of  his 
hoi-se,  and.  upon  the  latter  respectfully  declining  to  leave  his  poet  for 
the  purpose,  assailed  him  with  abusiv^e  language — hdd  that  a  sentence 
of  dismissal  imposinl  by  a  court  martial  upon  such  officer,  on  his  con- 
viction of  this  offence,  was  fully  justified  by  the  requirements  of 
military  discipline.     XVIII,  hS^%l Fthruary.  1866. 

SOLDISBS'  HOKE. 

2328.  Sec.  4824,  Rev.  Sts.,  subjecting  the  inmates  of  the  SoWierf 
Home  to  the  Rules  and  Articles  of  War,  is  unconstitutional  and  a  ddd 
letter.  These  inmates  are  no  part  of  the  army,  nor  are  they  supported 
by  the  Tnited  States.  They  are  civilians  occupying  dwellings  and 
sustained  bv  funds  held  in  trust  for  them.  The  territorv  of  the  home 
being  within  the  District  of  Columbia,  and  not  having  been  exempted 
by  Congress  from  the  op<*ration  of  the  criminal  laws  of  the  IHstrict 
the  inmates  are  subject  to  those  laws  like  any  other  residents.*  56,406, 
Sept^f/ithrr^  1S92, 

2329.  An  inmate  is  not  required  to  remain  at  the  home  if  he  wishes 
to  leave  it.  Th<»  privileges  of  the  institution  may  be  renounced  by  any 
act  showing  an  intention  to  renounce  them — such  as  direct  notice  of  such 
intention,  or  by  absenting  himself  with  the  evident  purpose  of  not 
returning.  In  February,  1864,  a  certain  inmate  was  transferred  from 
the  home  to  the  (iovernment  Insane  Hospital,  and  was  discharged 
thence  as  sane  in  .June,  lSrt4.  He  did  not  return  to  the  home  and  wis 
not  again  heard  of  till  March,  IS86,  when  it  was  ascertained  that  he 
was  at  the  State  Insane  Hospital  of  Pennsylvania.  As  he  was  sane 
when  he  left  the  government  hospital  and  did  not  return  to  the  home 
within  a  reasonable  time,  but  remained  absent  nearlvtwentv-two  vears, 
//</// that  he  nuist  be  deemed,  in  the  absence  of  contrarv  evidence,  to 
have  intended  to  permanently  separate  himself  from  the  institution, 
and  that  he  therefore  was  not  now  an  inmate  or  member  of  the  same. 
L,  167,  .ly//v7,  AsVsy;. 

2330.  Contracts  for  the  home  should  be  entered  into,  not  bv  the 
''Soldiers'  Home."  which  is  not  an  incorporated  institution,  l>ut  by 
the  Board  of  Commissioners,  who,  as  representing  the  I'nited  States 
in  the  management  of  the  home,  may  authorize  contracts  which  wiB 
bind  the  Cnited  States.     58.  137,  Fehmary^  1893. 

^  Coin{>aiv  <)[)iiiion  of  Atty.  Gen.  in  20  Opins.  514. 
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2331-  The  fiiitil"  for  tlip  i^upport  of  thr  Soldinnt'  Hoint?  ure  not  uf 
lb<*  •Ihw  of  pitlilic  ntciMi'vn  AiiniiHlly  n|)propriHt4xl  for  a  M[)oi-iti4i  oltjivt, 
fur  ttio  piLv  of  the  itrmy.  tint  ii  Hpm-ml  trust  fund  I'oiniuiUml  to  iind 
bdmini»t<>rt>d  hy  Ihi-  Ikiard  of  C4»iiiiiissioiit!rs  for  thn  tienefit  of  tli<> 
'tittilion.  Fnxu  an  curly  poritMl  in  tht^  bistory  of  the  hoiiif  it  htm 
eii  Ihf  UKH^p  for  tlio  iximinitwionftrn  to  ppmiit  the  officers  of  tlu- 
lUif  <rc'tir<'<[  offi(-ur«  of  thv  wnny  rft>idint;  tlivreat),  jrrHtuitotuly  to 
i-eivp  and  uw  a  reajto liable  portion  of  thn  ordinary  f<upplit»  of  fuel, 
tight,  tiiiHce,  milk.  Un-  mid  vv^tubl''!*.  <.-itiivr  prodiu-pd  at  the  faunu-  or 
obtained  for  itM  oonnumption.  /InM  that  sucli  allowaix-e  w&»  not  in 
eontmvfntion  of  liiw;  that  tli<^'  artick-s  tliiis  issued  an*  not  of  tjtt-  Amvi 
niilitarr  pay  and  emoluinpntr.,  mid  Iht^rcfore  unauthurixcd  U'lause 
t  alloweil  by  liiw  (o  n'tircd  offiwrs,  Imt  un-  n  rL-M«onaldt:  :thar>'  of 
'  quppli^M  for  the  umi?  and  benetit  of  the  home-,  the  dii^jtositiori  of 
Wbii-h  i:.  properly  within  thf  dii<or^ti<ni  of  llw  (-omntib^iom-rK  m  i-Imrgixl 
by  law  with  the  "(fovernment  andinterestii"  of  the  home.  And  cinii- 
^Tarly  A.-W  in  i-ejirard  to  the  Amount  of  #l,iMm,  nUowtsI  nnnnnlly  out  of 
HUrh  fundn  to  the  tmuuriT  of  tlie  lioiilc,  aa  a  compenriation  for  hi^ 
■IMvial  -Mtrrit'eM  and  in  con-iidt^mtion  of  hiu  p<>(-uniar^'  r(^|ion»ibility  us 
m  iHindwl  offiwr.'     61,  aVW.  Jaiotary.  /^»^. 

8332.  //f W  that  a  medii-al  officpr  of  the  army,  owupying  quarters 
«t  thr  S»idien('  lIoDic,  wiif  not  ihen-hy  prpcluded  from  nweiviny  <-oiu- 

»inuUtion  of  i|uart«^rs  at  New  Yi»rk.  on  tx'injr  ordon-d  to  duty  there  il- 
«  lueinK'T  of  a  iiiodioil  oxainining  iNMrd.  The  ([uartcrH  on-npicd  l>y 
hiui  at  the  home  are  not  "  puMit-  i|uait«n>"  in  the  ix'nm;  of  par.  14^t<, 
A-  K.  1  hv  does  not  ixi-upy  thi-ni  at  thi-  expt-nw  of  tlie  Unitwl  StuU}*; 
and  liy  allowin^r  him  the  ('omniutntion.  the  <>ovcniment  U  not  put  to  a 
doulilr  expfnm'  for  hi»  »(iwrt<>r>.     56.  174.  fht<iher,  WW. 

t838.  ScH.'.  4HIM.  Kev.  StM.  .appropriateHajioneuf  thvfumln  forthcMip- 
port  of  theSoldiem'  Home-  ■"all  furfvittinwoniuvoiiDl  of  desertion", 
/^/r/ that  tliifi  appropriation  inrluded  x\i*;  rrtuiticfi ptnj  tit  noldit-ro.  as 
forfeitt^  by  de.-ertion  under  the  provisioiw  of  Sees.  I2»I  and  15ft:i, 
Rev.  .Sl«..  and  of  tin-  act  of  June  Hi.  Ijiiyii.  c.  42«. ».  I.  The  retahnJ 
p«y  14  merely  a  frai-tion  of  the  monthly  pay  of  the  wjidier,  earned 
with  the  rej.1  of  hi»  monthly  imiv,  iis  a  i»art  of  the  entire  eoiiiidenoion 
fur  wrricf!  rendered,  but  of  whiih  the  iNiyiiient  -the  right  to  n^-eive— 
i»  tlrfeired.  The  thi'ory  that  it  i>-  not  to  )>e  i-ej^rded  a.-<  earned  till  the 
»oldi«T's  serviee  is  roneludefl  and  he  rect^iven  an  hunumtili*  diM-harife. 
U)  rpbutlnd  by  the  »tatittory  provixiont  above  i;it4Mi,  and  eH|ierially  by 
(be  pruvuioii  of  the  at-t  of  1k!H),  which  treats  the  retained  pay  a»  pay 
coosUnUy  an-ruin^  and  m  u  continuing  d^putit  for  the  um>  of  thr  Mot- 
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dier  dniwing  intorost  from  the  end  of  ea<-h  year  in  which  it  accn« 
The  rulinji;  of  the  Supreme  Court  in  U.  S.  r.  Landers  (92  U.  S.  4 
is  not  opi>osed  to  this  view,  hut,  as  construed  by  the  same  court 
U.  S.  r.  Kingsh^y  (18S  V,  S.  87)  shows  that  the  ** forfeiture"  refem 
to  in  S(H's.  V2H1  imd  12S2,  Rev.  Sts.,  was  regarded  liy  the  court  1 
meaning  a  h>ss  of  an  aequlrtd  right.  And  the  act  of  1890,  passe 
since  this  ruling,  has  continued  this  interpretation.  Thus  a  soldiei 
in  dt^serting,  forfeits,  with  the  main  |X)rtion  of  his  pay,  the  portio 
which  has  been  MahwiU  his  right  to  this  lesser  portion  being  as  muci 
acquired  and  p^M-fected  as  his  right  to  the  greater  portion.  Both  for 
feitures  rest  ujion  the  same  Imsis,  and  the  aggregate  forfeiture  of  botl 
is  appropriat4»d  by  tlie  statute  to  the  support  of  the  Soldiers'  Hoiue. 
eO,   18,  Junr.  IS9,):  61.  4sr>,  Ocftiht-r.  1S9S. 

2334.  A  stoppage  of  twelve  dollars  was  made  against  a  soldier  oo 
ac<'ount  of  the  loss  of  a  revolver.  Sul>sequentl\'  he  was  tried  for  pawn- 
ing the  revolver  and  for  desertion,  and  sentenced  to  dishonorable  dis- 
charge, forfeiture  of  all  paj'  and  allowances  and  confinement  for  three 
y cat's.  I^ter  the  revolver  was  recovered.  Hddu,  that  the  stoppage 
should  be  removt»(l  but  that  it  would  go  to  the  Soldiers'  Home  a<  • 
forfeiture  under  the  senten<'e  and  could  not  therefore  be  returned  to 
the  man.     Card  ir)<M».  .//////,  y.V.9-'>. 

2335.  There  is  no  law  expressly  relating  to  the  subject  but  the  Sw* 
retary  of  War  in  the  exercise  of  his  general  power  over  the  movemente 
of  members  of  the  army,  may  order  a  hospital  attendant^  an  enlisted 
man,  to  accompany  an  invalid  discharged  soldier  to  the  Soldiers'  Home. 
Card  2r>liL>,  S,ptrinhri\  A'e%*. 

2336.  Section  474r>,  Revised  Statutes,  should  not  be  construed  as  pro- 
hibiting the  practiee  by  which  transportation  to  the  Soldiers'  Hom^i* 
furnished  })y  it  to  a  needy  discharg(>d  soldier,  with  the  understanding 
that  the  honu*  will  rej)ay  itself  out  of  his  pension  when  collected. 
This  is  not  a  pU^dge,  et4\,  of  his  {tension  by  a  discharged  soldier  witto 
the  meaning  of  S»<-.  4745,  but  a  repayment  by  a  governmental  agencf 
to  itself  out  of  money  In^longing  to  him  and  plac^  in  his  hands bf 
law.  of  nionev  advanced  bv  it  to  him  solelv  for  his  interest    CW 

2337.  1  Ih'  law  of  the  Tiiited  States  for  the  District  of  Columbia  i» 
to  the  (itfect  that  wh(»re  a  j)erson  dies  intestate,  leaving  an  estate  w 
the  District  and  then*  is  no  relation  of  the  intestate  within  the  fif» 
degree,  the  estate  shall  belong  to  the  United  States.  Under  thislaf* 
whenever  an  iimiate  has  died  in  the  Soldiers'  Home,  at  Washingto^i 
D.  C,  leaving  money  in  bank  in  that  city,  or  other  moneys  or  ptf 
sonal  ettects,  in  the  District,  the  same  become  the  property  of  tih 
United  States;  and  all  such  property  and  effects  other  than  nionfii 
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8hould  (by  the  proper  proc*f»ediiijfs  in  court)  1m»  ron verted  into  money, 
and  then  thw,  together  with  the  moni^y  left  ])v  the  soldier  in  bank  or 
elsewhere  in  the  District,  .should  Ik*  turned  into  the  United  States 
Treasurj'  by  order  of  eouil,  its  money  of  estates  esc'heated  to  the 
United  States.     Section  3*>8I»  of  th<^  Unitinl  States  Kevised  Statutes 
appropriates  for  the  Soldiers'  Home  "Umt  of  any  nunu'ifH  hi  th-  TretiH- 
ury^     *     *     *     all  moneys  ]i«'lnn^in^  to  the  estates  of  deeeasiKi  sol- 
diers''.    After,  therefore,  tlie  mon(»vs  and  the  proceeds  of  the  other 
effects  of  iimiates  of  the  home,  have  be(»n  paid  by  order  of  court  into 
flie  United  States  Treasurv  as  monevs  of  esi^heatinl  estates,  the  Sol- 
diers'  Home  is  entitled  to  receive  the  same  from  the  Treasurv.     The 
home  is  not  however  entitled  to  it  until  it  shall  have  jrone  into  the 
Treasury  so   that   section  3»)^9  can   apply  to  and  apjiropriate  it  to 
the  use  of  the  home.     It  is  not   the  duty  and  pn>l>al)ly  not  within 
the  power  of  the  Soldiers'  Home  to  move  in  the  matter  of  enforc- 
ing the  law  with  regard  to  the  moneys  or  property  of  any  estate, 
whether  the  dec^ents  were  iiunates  of   the  home  or  not.     But  as 
iti8  the  duty  of  the  Attorney  (lenenil  of  the  United  States  (through 
the  United  States  attorney  of  this  district)  to  look  after  and  collect 
ill  moneys  and  property  the  l'nit(»d  States  is  entitled  to  under  the 
liw,  whether  the  decedents  are   inmates   of   the   home  or   wh(»ther 
they  are  civilians  who  reside  elsewhere  in  the  l)istri<*t,  Advmfl  that 
kebe  informed  by  the  pi"oix»r  officials  of  the  home  of  the  death  of  all 
inmates  who  leave  any  money  or  i)ropei'ty  in  the  district  and  the 
whereabouts  of  the  same,  which  it  may  ))e  in  his  iK)wer  to  colUvt  and 
turn  into  the  Treasurv  as  a)K)ve  indicated.     Monev  so  turned  in  should 
he  obtained  by  the  home  ))y  direct  appli(*ation  to  the  Treasury  for  the 
«me.     Card  3493,  Septanhr.  JS07, 

8S88.  On  the  questions,  (I),  whether  the  Board  of  Commissioners  of 
the  Soldiers'  Home  has  authority  to  establish  u  l>raneli  home;  (2), 
whether  the  Secretary  of  War  has  b»gal  authority  to  grant  to   the 
Soldiers'  Home  the  right  to  l<M*at<»  a  hnmch  of  the  home  on  a  military 
Teservation  and  to  occupy  buildings  erected  for  the  military  establish- 
ment; and  (3),  whether,  if  such  right  were  granted,  the  ))oard  of  com- 
missioners would  have  authority  to  expend   funds  of  tlic  Soldiers' 
Home  in  keeping  such  buildings  in  reimir-  -//</</,  tii*st,  that  it  was  the 
intention  of  the  original  legislation  relating  to  the  Soldiers'  Home  to 
establish  it  at  one  or  more  places,  and  no  subsec^uent  legislation  has 
interfered  with  this,  except  as  to  one  locality,  and  that  under  the  legis- 
lation as  it  now  stands  it  would  not  be  illegal  to  esta))lish  a  branch; 
lecond,  that  the  Secretary  of  War  has  no  authority  independently  of 
congress  to  g^rant  away  any  interests  in  buildings  erected  on  military 
reserratioiis,  but  that  he  may  do  so  under  legislation  of  «July  28,  1892 
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(27  Stats..  821),  whi4-h  vests  him  with  authority,  '*  when  in  hL?  discre 
tion  it  >vill  1m*  for  the  public  ^ood,  to  lease  for  a  period  not  exceeding 
five  years,  and  revcniihle  at  any  time,  such  property  of  the  United 
States  und«»r  his  control  as  may  not  for  the  time  he  required  for  public 
use  and  for  the  leasing  of  >vhi<*h  Ihere  is  no  authority  under  existing 
law'":  and  third,  that  if  the  Soldiers'  Home  may  thus  lease  buildings 
on  a  military  reservation,  to  be  used  as  a  branch,  the  expenditure  of 
funds  of  the  home  in  keeping  the  buildings  in  a  condition  fitting  them 
for  this  puriK)se  would  be  a  legal  expenditure  notwithstanding  that 
the  home  could  not,  on  the  termination  of  the  lease,  recover  anv  moner 
so  expended.     Card  t)Hl8,  Jubj,  1899. 

SOLDISES'  HOME— STATE. 

2339.  By  act  of  Congress,  approved  Aug.  27,  1888  (25  Stats.,  450) 
it  is  provided:  •"'That  all  States  and  Territories  which  have  established, 
or  which  shall  hereafter  establish^  State  homes  for  disabled  soldiers 
and  sailors  of  the  United  States  who  served  in  the  war  of  the  Rebel- 
lion, or  in  any  previous  war.  who  are  disabled  by  age,  disease  or 
otherwise,  and  by  reitson  of  such  disability  are  incapable  of  earning* 
living,  provided  such  disability  was  not  incurred  in  service  against  the 
United  States,  shall  be  paid  for  every  such  disabled  soldier  or  sailor  who 
mav  be  admitted  and  cared  for  in  such  home  at  the  rate  of  one  hun- 
dred  dollars  per  aniuim.-'  Under  this  statute  and  the  current  appro- 
priation (28  Stats.,  t^55),  the  State  or  Territory  establishing  a  home  is 
to  be  paid  for  caring  for  the  persons  designated,  and  the  United  Statesis 
not  concerned  with  the  application  of  the  moneys  so  paid.  Aside  from 
verifying  the  numlxn*  of  inmates  cared  for,  the  general  government 
mak(»s  no  insj)ections  of  or  exercises  any  supervision  over  such  State 
or  Territorial  home.     Card  2222,  Aprils  1898. 

2340.  The  act  of  Aug.  27,  1888  (26  Stats.,  450),  further  prescribes 
that  the  luimber  of  pi^rsons  for  whose  care  the  State  or  Territory  shall 
receive  payment  "shall  l)e  ascertained  by  the  Board  of  Managewof 
the  National  Home  for  Disabled  Volunteer  Soldiers,  under  such  regu- 
lations as  it  may  prescribe,"  and  the  board  has  adopted  a  regulation 
recognizing  the  right  of  the  States  to  payment  for  insane  memberscarw 
for  in  insane  asylums.     /A///,  that  such  regulation  is  legal  and  proper. 
The  word  '•home,'*  as  used  in  the  statute,  should  not  be  narrowly  con- 
strued.    The  insiine  man  is  still  a  member  of  the  home  and  taken  cait 
of  in  it,  within  the  nn'aning  of  the  statute,  when  he  is  sent  to  vA 
kept  at  an  asylum  at  the  exjxMise  of  the  home.     There  is  a  markrf 
difference  hi'tween  the  case  of  such  insane  inmate  and  that  of  aninottte 
who  voluntarilv  leaves  the  institution  to  live  with  others.     The  latter 
abandons  his  right  to  the  care  of  the  home,  while  the  former  !*iniply 
continues  under  its  can*.     Card  :^,12l.  AprtK  1897. 
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2341.  Tho  art  of  Miiivh  a,  1891,  c.  542,  provides  that  ''the  accountn 
rohitin^  to  tho  expenditure  of  sueh  .sums''  (appropriated  for  the  sup- 
|K)rt  of  the  National  Volunteer  Home),  "as  also  all  rei*eipti<  by  .said 
home  from  whatever  .source,  Mhall,  in  addition  to  the  .supenision  now 
provid«Hl  foi*,  1)0  re|K)rted  to  and  supen'iseil  by  the  Secretary  of  War." 
///'/,  that  this  j)rovision  c*alled  for  an  examination  of  the  accounts  by 
the  StHTetiirv,  with  a  view  to  the  correction  of  errors  or  unauthorized 
uses  of  the  funds,  and  a  formal  approval  in  case  none  such  were  dis- 
covered: also  that  by  the  tenu  ''receipts"  were  included  receipts  not 
onlv  from  outside  but  from  interior  .sources — as  from  the  sale  of  flowers 
and  provisions — so  long  as  such  continued  to  accrue.     61,  IW,  Dtvein- 

2342.  By  the  act  of  March  8,  1S98,  c.  2lU,  it  is  provided  that  "the 
S<»4n'tury  of  War  shall  hereafter  exercise  the  same  supervision  over 
all  receipts  and  disbursements  on  account  of  the  volunteer  soldiers' 
home>  a>  he  is  re(|uired  by  law  to  apply  to  the  accounts  of  disbursing 
officer^  of  th<»  army.''  /A'///,  that  the  supervision  here  indicated 
shouhl  1k^  analogous  to  that  presi^rilnMl  In-  the  act  of  April  2o,  1S74, 
c.  117,  entitled  "an  act  to  provide  for  the  inspiM'tion  of  the  dis])ur.se- 
ments  of  appropriations  made  by  oflicers  of  the  army/'  and  should  Ikj 
n»gulat«»<l  by  the  provisions  of  titles  LVIH  and  LXXIl  of  the  Army 
Ki*irulati4)ns,  so  far  as  applicable.     68,  4.S4,  A^riL  1S9.L 

2343.  //"///.  later,  that  certain  project^nl  legislation,  proposing  to 
ve-t  in  the  S»<'retary  of  War,  a  tjrUrniJ  sup*  rrtMinn^  that  is  to  say, 
hU{X'rintendence,  dire<*tion  and  control,  of  all  the  atfairs  of  the  national 
volunteer  homes,  would  Ik?  in  direct  conflict  with  the  existing  pro- 
vi>ion  of  S(H*.  482.5,  Rev.  Sts.,  fixing  and  defining  the  corporate  jww- 
ers  «»f  "The  National  Home  for  Disabh^d  Volunteer  Soldiers'":  and 
that,  if  such  h»gislation  1k»  adopted,  it  should  pro|H»rly  provide  for  a 
rejM^al  of  so  mu<'h  of  this  sc»ction  as  gives  the  cor]M>nition  contn>l  of 
it**  afTairr*.  It  may  indeed  well  ]h»  <|uestion<»d  whether  the  recent  pi"o- 
vi-^ion  of  March  8,  lsii8,  <•.  2lo,  giving  the  S4vretarv  of  War  "  super- 
vi«*ion  over  all  receipts  and  disbursements  on  account  of  the  volunteer 
M»ldirrs'  home>,"  does  not  vest  him  with  an  authority  greater  than 
i?*  <onsistiMit  with  the  said  coqioi-ate  iM)wers.     63.  HI,  Ihcember.  IHOL 

2344.  S»4-.  4s8,'i,  Rev.  Sts..  providing  that  the  inmates  of  the 
"National  Home  for  Disabled  Voluiite«M*  .Sol(lier>"  •^hall  ]h»  "subject  to 
the  ruK*«*  and  Articles  of  War,"  //#///,  to  be  ch»arly  an  unconstitutional 
eiuK'tincnt.  such  inmate^  not  In^ingany  jiart  of  the  armies  (»f  the  Tnited 
Statf«».  but  rirllinuM,  Tln»  fact  that  thev  had  once  Invn  memlHT>  of  the 
voluntct'r  fon'c^  couhl  not  attach  to  them,  after  their  final  <li*icharges, 
anv  am4*nabilitv  t<»  thr  militarv  juriMliction.'     XXX.  i'^»i.  .1/////.  /v?^/. 

'.S««*  }  10.'^.  niiti ,  uij<l  iiotc;  iil*Mi.  iL-  t<i  juriHiictioii  of  I'mirtft  martial  over  (*iviliaiii«, 
\  lii:;i.  'f#i/r.  atnl  iiot«'. 
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2345.  Ilvhl  that  u  sentence  of  two  months'  confinement*  which  pre- 
scriU»d  that  the  continement  for  two  davsoiit  of  everv  three  should  lie 
solitary,  was  unauthorized  as  transcending  the  proportion  fixed  hvtbe 
Army  Rcj^fuhitioiis;  such  sentence  in  fact  re(|uiring  that  the  confine- 
ment should  he  solitary  for  forty  days  out  of  sixty,  while  the  rela- 
tions autliorizt*  hut  eighty  four  Avlx^  of  solitary  confinement  in  an  entire 
year.     XXVIII,  :W,  Jmniary.  1869. 

SPY. 

2346.  S'c.  l.*U:^,  Rev.  Sts./  is  one  of  the  few  provisions  of  our  statute 
law  authorizing^  the  trial,  in  time  of  war,  of  clviliana^  by  military  courts. 
The  majority,  however,  of  the  persons  brought  to  trial  as  spies  dur- 
ing the  civil  war  were  meml>ers  of  the  anny  of  the  enemy.  The 
gravamen  of  the  offence  of  the  spy  is  the  treachery  or  deception  prac- 
tised--the  luMng  in  disguise  or  acting  under  false  pretences.'  An  offi- 
cer or  s<^)ldier  of  the  enemy  discovered  '*  lurking"  in  or  near  a  campor 
post  of  our  army,  disguised  in  the  uniform  or  overcoat  of  a  U.  S.  sol- 
dier, is  iniimi  fncn  a  spy,  and  liable  to  trial  as  such.  XIV, bl^^'hnr, 
lS6o,  So  an  officer  or  soldier  of  the  enemv  who  without  authoritA*  «h1 
covertly  penetrates  within  our  lines  disguised  in  the  dre^«  of  a  civiliiD? 
may  ordinarily  he  presum«Kl  to  have  come  in  the  character  of  a  spy* 
unless,  by  satisfa4t()rv  evidence  that  he  came  for  .some  comparatively 
venial  puri)ose.  as  to  visit  his  family,  and  not  for  the  purpose  of  obtaiB- 
ing  information,  he  may  rebut  the  presumption  against  him  and  show 
that  his  offence  was  a  simple  violation  of  the  laws  of  war.  II,  '^' 
Jhih^   AV;./;   IV.  .SOT,  and  V,  815,  3"//v///Ar^/\  lS(iS\  V,  572.  andVll. 

2347.  Where  an  officer  of  the  enemy's  annv,  arrested  while  lurking 
in  the  State  of  New  York  in  the  disguise  of  a  citizenV  dress,  was  shown 
to  have  been  in  th«»  habit  of  i^assing,  for  hostile  purposes,  to  and  from 
Canada,  where  he  held  communication  with  agents  of  the  enemy,  and 
conveyed  iiit(»lligence  to  them — hrld  that  he  was  amenable  to  trial asa 
spy  before  a  military  court  under  the  statute.     XI,  474,  Ftirxtnt^^ 

isa-i, 

2348.  An  officer  of  the  enemy's  army,  having  come  secretly  within 
our  lin«'>.  ])ro(eede(l  fron)   I^iltimore  through  a  part  of  the  country 

'  Thin  Ht'ctiuii  pn»vi<les:  "All  perm)nH  who,  in  time  of  war,  or  of  rebellion  agaiiu!t  the 
Biipreme  authority  (»f  tlit'  rnittMl  Staten,  {<hall  be  found  lurking  or  acting  as  spitt^,)* 
or  alxnit  any  of  thr  fort itirat inns,  iK)Ht.s  quarters,  or  encampments  of  any  of  tht?arflW* 
of  the  I'liittMl  Statt's.  or  **lst»\vhere,  shall  l)e  triable  by  a  general  i*ourt-maitial,orby* 
mihtary  coinniissioii,  and  shall,  on  convictiou  thereof,  suffer  death." 

»IIallei'k,  Int.  Law,  4(K5^7. 
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conUuiiin^r  iiiiiiiiToii.i  iiiilitury  jKLstj^,  &t:,  to  Uetroit.  whi>rr>  ho  riiUm^ 
CbiuwIh.  t-imiiituiik-uh-d  willi  tho  vneiiiy'it  ngctite  tlu-ro  and  received 
fiYiiu  ibcm  letterN  to  Ins  conveyed  to  Kichitioud.  On  hi.-s  return,  while 
travelling  utid'T  an  Hft^^uineil  nuiiie  iind  diN|;ui»cd  t>y  eitixi^n's  drotw  and 
an  artiliL-ial  i-olorin^  of  the  bair,  he  wan  rwognized  and  arrewt*«i,  and 
upon  hill  HrrKdt  dei^troyed  at  oneu  hi!<  [mper!^.  //*■/</  (lint  he  might 
properly  be  brought  to  trial,  and  Wm  otTence  invetitigated  under  a  charge 
of  lirioK  a  Mpy;  and  that  his  cltiini  ihnt,  hi;  was  merely  a  Ix-Kivr  of 
nffirial  diMpatehes  wan  entitled  t*i  hut  Klight  eons ide ration,  in  view  of 
the  fiurt  that  he  had  taken  the  tir.-t  opiMirtuiiity  to  destroy  the  evideuco 
on  whieh  such  claim  wtw  Imaed.      XV.  14.  ty^ruttry,  W6'5. 

2349.  Where  a  »«>ldier  of  the  enemy 'n  army,  sejiarHted  from  it  on  itM 
retreat  froui  Maryland  in  1SU4.  was  arretted  after  wandering  aWtit  in 
diiguiHe  within  our  line."  for  a  month,  seeking  for  an  opportunity  to 
make  him  way  to  thu  enemy'"  forcu^and  join  hiK  regiment.  AW<2that  ho 
was  not  properly  chargeable  with  the  otTence  of  the  spy  but  nhould. 
tiet'nuw  of  his  disguise.  t>e  punished  for  n  violation  of  the  laws  of  war. 

tUO.  \  merr  violation  of  the  law  of  war  prohibiting  inlei\-om-8e 
between  Ijelligorents.  committed  by  a  civilian  in  i-oming  without 
anthority  within  our  liner«  from  the  enemy  V  i-ountry,  cannot  properly 
Im- regarded  as  attaching  to  htni  the  character  of  the  spy.  IX.  U5.  Mai/, 
!Sf;\. 

8351.  The  spy  must  lie  taken  in  _1^^ufnlntf  i/riicb).  It  he  sueceedn  in 
making  his  rrturn  l«  his  own  army  or  i-fmntry.  the  crime,  at-eording 
to  a  well  settled  principle  of  public  law.  does  not  follow  him.  and,  if 
«ulisei]uently  captured  in  battle  or  otherwUe,  he  i-annot  properly  be 
brought  to  trial  as  a  spy.'  V,  'MS,  'MH.  .Vrnvrnfjer.  IStiS;  IX,  100, 
May.  ISGi;   XXI 11.  4.V.t.  .V'l;/.  /.W7  ;  Card  L>ti44.  S.j>f<ruih,T.  Ifi96. 

■  STATEMEKT  OF  ACCUSED. 

"■  S85S.  In  any  fiisi' tried  by  couri  martial  the  acciistvl  niay.  if  ho  thinks 
prt>|»er  (and  whether  or  not  he_  has  taken  the  stand  wt  a  witness*), 
pn-M>nt  to  the  court  a  statement  or  addreR<*  either  verbal  or  in  writing. 
.Such  Ktalement  is  not  fi^itletut^:  *  a«  a  personal  defence  or  argument, 
however,  it  may  and  property  should  he  taken  into  eonaideration  by 
the  «.urt.     XX.  48a.  /■'.J>rmnj.  ISGG. 

,  While  the  statejiient  is  not  evidence,  and  the  accused  ih  not  in 

kadingnMenothiBpoiiit  lutliunHiniry  w,  tnthti  tiwtbn-ul  Martin,  reported 
larb.  (K.  v.),  NL',  ami  HI   How.   Pr.  ^     Sn>  ■!•»  lar-  IM.  (i.  O.   10D,  A. 

I).  <T.  M.  (>.  3.  lirpL  •>!  ihr  Mlwonri.  ISM. 

marti  autpiiii'tit  ixnnol  In-  nm<lv  tn  wrvp  >*  llir  trrtimooy  of  ih<^  an-tuvd 
aniler  the  ad  of  .March  10,  1878.  w«  uul«  V)  {  iMM,  ;"•«. 
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geii<»nil  to  1k»  held  V>ound  by  the  argumentative  deolarationi*  contained 
in  the  sjiine,  yet,  if  he  clearly  and  unequivocally  admits  therein /a<^ 
material  to  the  prosecution,  such  may  properly  be  viewed  by  the  coart 
and  reviewing  officer  as  practically  facta  in  the  case. ^  XXVII,  4<)7. 
Decifinhei\  186S,  So,  where  the  accu£ied,  in  his  statement,  fullv 
admits  that  certain  fact^  existed  substantially  as  proved,  he  may  be 
regarded  as  waiving  o])jection  to  any  irregularity  in  the  form  of  the 
proof  of  the  same.     XXVII,  385,  N(fveinher^  1868. 

2354.  A  large  freedom  of  expression  in  his  statement  to  the  court  is 
allowable  to  iin  accused,  especially  in  his  comments  upon  the  evidence. 
So,  an  accused  may  be  permitted  to  reflect  within  reasonable  limite 
upon  the  apparent  anhnm  of  his  accuser  or  prosecutor,  though  a 
superior  officer  and  of  high  rank.  But  an  attack  upon  such  a  superior, 
of  iijftrMon/tl  chamcter  and  not  apposite  to  the  fact^  of  the  case,  is  not 
legitimate;  nor  is  language  of  marked  disrespect  employed  toward  the 
court.  Matter  of  this  description  ma^'  indeed  }ye  required  bv  the 
t^ourt  to  Ih?  omitted  by  the  accused  as  a  condition  to  his  continuing hi^ 
address  or  tiling  it  with  the  record.     XXVII,  520,  Ftiruary.  1S69. 

2355.  It  is  settled  in  our  militarA'  procedure  that  the  dming^ti^ 
ment  or  argument,  where  addresses  are  presented  on  both  sides,  shall 
l)e  made  on  the  jmrt  of  the  prosecution.  The  judge-advocate,  how- 
ever, may,  and,  in  practice,  not  rarely  does,  waive  the  right  of  offer- 
ing any  argument  or  remarks  in  reply  to  the  address  of  the  accused. 
On  the  other  hand,  the  accused  may  waive  the  right,  and  the  judge- 
advocjite  jilone  present  a  '•statement.'*     XI,  377,  January.  1866. 

2356.  The  jnihlimflnn  by  an  officer,  after  his  acquittal,  of  the  state- 
ment presented  by  him  to  the  court  on  his  trial,  in  which  he  reflected 
in  viol<»nt  and  vituperative  language  upon  the  motive  and  conduct  of 
an  officer  of  the  same  regiment,  his  at*cuser,  and  denounced  him  a» 
devoid  of  the  instincts  of  a  gentleman  and  a  disgince  to  the  service.- 
luhl  to  constitute  a  serious  military  olTence,  to  the  prejudice  of  good 
order  and  military  discipline,  if  not  indeed  a  violation  of  Art.  61;  wd 
further  that  it  was  no  defence  to  such  a  publication  that  the  court  on 
the  trial  had  permitted  the  statement  to  })e  made  and  recorded. 
XXXIIl,  58l>,  iKrrinher.  1S7;^:  XXXTV,  lb6,  March,  1873, 

STATUTE— CONSTKUCTIOH  OF. 

2357.  In  applying  the  Articles  of  War  to  particular  cases,  a  case 
should  not  be  treated  as  within  the  penal  provisions  of  an  article  unleas 

*  That  a  fact  clearly  admitted  or  ai4tfume<l  in  the  couTBe  of  a  trial  may  be  conadert^^ 
as  iiuich  in  the  ca^^e  as  if  it  had  ]>een  expressly  proved,  eee  Paige  »•."  Fazackerlv,  3& 
Barb.  (N.  Y.).392. 


STATUTK— ooM8Tkironuir  or. 
ii  is  i|uiU'  flearlv  iiu-liided  hr  the  woiiln  of  deM^ription  <-iiipli)vi-cl. 

xxxviii.  iint..V«/y.  wrc. 

tSM.  It  is  well  settled  that  thi-  woitl  "  niay."  iii  n  ftatiitn  coufcrritii; 
power  Upon  11  public  officer,  is  to  )ki  cormtruMl  nn  eqiiivHiont  to  "  liiiwt '' 
or  '■  "hall."  where  the  enactment  inipoiw.s  a  public  duty,  or  inakei*  yntt- 
virion  for  the  tieuclitof  individuals  who.'rie  rig'hts  cannot  1m>  effentualiNl 
without  the  exercise  of  the  power.'  So  where  the  Secretary  of  War 
wa«  ■•authorized"  by  an  act  of  CVjnjfnvss  to  reop«n  a  aeltlenicnt  pre- 
viously made  with  a  railroad  company  for  (government  tranHportation, 
At:.,  u4lj11.it  the  winic  upon  a  t.»>rtaiii  stjituc]  l>aiiiN,  and  i.'wui-  hi>'  wnrmnt 
on  the  Treasurj'  for  such  amount  as  might  Im-  found  due  the  com|uny 
on  Huch  re-adju^tnient,  /u/'i  that  tbi:  istntiito  did  not  oonfrr  a  men-  dis- 
cretionary authority  but  wa*  mandatory  upon  the  Socretarr.'     XLII, 

2359.  The  proper  couBtniction  of  appropriation  a<-t«  providing  that 
a  (i-rtiiiii  Mini  or  no  much  of  it  as  may  Im*  ncre-s.sary,  lu/iij  Iw  e.xiH'ndcd 
on  a  ceruin  work  for  the  tienetit  of  the  public  is  in  general,  if  there 
Iw  no  modifying  clause,  thai  it  was  the  intention  of  Congrww  that  ho 
much  i>f  the  appropriation  as  may  l>f>  nccesioary  for  the  work  nhnll  lie 
«x|w>iidcd  on  it.  In  loich  case^i  it  <-annot  l>e  pretiumed  nieri'ly  from 
the  uw  of  the  word  "  may  "  in  thi>  m-Im  that  it  was  the  intention  to  vest 
the  one  whose  duty  it  in  to  expend  the  appropriation,  with  a  tiim-retion 
to  do  or  Dot  to  do  the  work  appi*opriat«d  for.  The  word  may  have 
Mich  a  meaning  but  it  U  not  to  Im3  inferred  from  lh«  word  alone  when 
used  in  act*i  of  thi-f  charactt-r.     t  Jird  ii473.  Jith/.  I^!>S. 

S380.  While  there  in  n  distinction  l>etweeii  n  .statute  in  which  a 
pulilir  ofHcial  is  "authorized."  and  one  in  which  he  in  "required"  or 
'"din^'ti-d."  to  |)erform  a  eertain  art,  in  that  a  diwretion  is  in  genci-«l 
conferrc"!  by  a  statute  of  the  former  ehi»»;  yet  where  the  Sccrelarj'  of 
War  vm*  authorised  by  an  act  of  Congre»<  to  »ell  a  portion  of  a  inilj- 
tary  re>*ervalion  "at  xuch  time*  a."  he  may  deem  most  advnnlugeouH  to 
the  inlere-aln  of  the  (ioveniment,  and  in  sm-h  manner  as  hereinafter 
provided."  and  further  pruviKiun  nur-  miule  in  the  act  in  regard  to  the 
laying  out  of  a  ]>art  of  the  land  in  lotM  before  .sale,  and  as  tfi  the  mode 
of  sale  and  the  notice  to  tw  given  of  the  miine,  /nM  that  it  wa.s  evidently 
contemplated  by  t'ongresH  that  the  sale  nhould  Iw  made  at  some  time — 
apuMir  duty  l>eing  thu-  fur  iiujiOM'd,  and  ai'conliiigly  that  rhe  Secre- 

^Bw  Mlsarr.  Mvchx.  Bk.,  I  IVten,  4ili  Haxminimnr.  t'nltoH  ttUlN>>,4  Wallmiv.  «», 
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tary  fould  not  pi-opiM-ly  omit  to  proceed  with  such  sale  for  any  consid- 
erable period,  unless  it  was  found  to  be  clearly  for  the  public  interests 
to  postpone  the  same.     XXVII,  525,  February^  1S69. 

2361.  Ift4<l  that  the  remarks  of  members  of  Congress  in  a  debate  on 
a  bill,  as  to  the  pui-pose  of  the  proposed  measure,  the  reasons  for 
adopting  the  same,  &c.,  did  not  ordinarily  constitute  a  safe  basis  for 
the  accumte  construction  of  the  same  after  it  had  become  enacted/ 
XXXV II,  r>56,  Jum^.  1876. 

2362.  Where  a  statute  clearly  requires  a  thing  to  be  done  in  a  par- 
ticular uKKie  and  form,  the  same  cannot  legally  be  varied  from  in  mate- 
rial details  })y  the  officer  charged  with  the  performance."  Thus,  where 
Congress  appropriated  certain  funds  for  a  bridge,  which,  it  ww 
expressly  specified  in  the  act,  was  to  be  erected  according  to  a  certun 
designat(»d  plan  which  had  been  recommended  for  the  purpose  by  the 
Chief  of  Ordnance, — held  that  the  construction  of  the  bridge  in  accord- 
ance with  su<li  a  plan  was  a  condition  to  the  due  expenditure  of  tie 
money  appropriated,  and  that  the  plan  could  not  legally  be  departed 
from  in  the  construction.'     XXVIII,  6W,  Jutw^  1S69. 

2363.  An  act  of  Feb.  28,  1892,  ''authorized'' the  President  to  issue 
to  an  officer  of  the  army  a  commission  of  a  date  prior  to  his  existing 
commission.  Ifthi  that  this  was  a  case  where,  because  of  the  individ- 
ual right  involved,  the  language  of  the  statute,  though  in  form  per- 
missive, should  Im*  <*onstrued  to  l)e  mandatorj'.*    68,  309,  MarcK  1S93* 

**'Iii  i•xIH>lln<lin^r  a  law,  tlie  jud^nentof  the  i*ourt  cannot  V)e  influenced  in  mj 
(lecret?  by  the  <  "oust  met  ion  plactHi  uiK>n  it,  of  individual  members  c»f  Congress,  in  the 
debate  which  took  place  on  its  pansage,  nor  by  the  motives  or  reasons  aeeigned  ^ 
them  for  Hiij>i)ortin>?  or  o]>i>osin)^  amendments  tliat  were  offeree!. **  Tanev,  C.  J.,  in 
AMridge  r.  WilHaiiiH,  .S  Howard,  24.  So,  in  L<K'kington*8  Case,  Brightly/289,  itwH 
held  by  the  Siipn*iiie  Court  <»f  PeiniHylvania,  jfier  Yeates,  J,  as  follows:  **I  regard  the 
tnie  nH.»aniii>j  of  the  law,  to  Vk»  collecte<l  rx  risrerihus  «im,  as  the  onlv  correct  poond 
of  det'inion  thoreon.  It  is  of  no  monent,  in  my  idea,  how  it  was  treated  bv  different 
gentlemen  on  the  tUutr  of  ('(mjrr(*t*H.'*  And  see  United  States  v.  Union  P.  It  R  Co-j 
1  Otto,  79;  Ja'^mw.  (lark,  2()  Cal.  388;  Keypjort,  Ac,  Co.  r.  Farmers,  Ac.,  Co.,  18N. 
Jersey  ¥ai.  liJ;  lit  Opius.  At.  ( ien.  .•5<i8.  Biit  it  is  said  by  Mr.  Justice  Field,  in  Ho  Ah 
Kow  r.  Nuiian,  5  Sawyer,  5«i0,  that  while  **8tatements  in  deliate  cannot  be  resorted 
t6  for  the  juirpoK*  of  explaining  the  meaning  of  the  tenns  used,"  the  same  *'ctnbe 
ret<orted  to  for  the  i>urj>ose  of  a.s'ertaining  the  general  object  of  the  legislation  pro* 
pose<l  and  the  niis<'mel.s  sought  to  l)e  nMne<lie<l. 

In  an  opinion  of  Aug.  28,  1S79  (16  0pins.  378),  the  Attorney  General  remirto 
that  the  c<>nstnicti<wi  <»f  a  Htatute,  when  doubtful,  may  l>e  aide<l  by  a  reference  to  the 
delate  when  the  nieinlHTH  concurrtnl  as  to  the  purpose  of  the  measure,  but  scarcely 
sfj  when  they  expre!*si»<l  differt»nt  views  on  the  subject.  In  an  earlier  opinion  (l^ 
Opins.  625),  the  S>licitor  (ieneral,  in  referring  to  tne  general  rule  (as  held  in  the 
text),  viU^  the  case  r)f  Bank  of  Pa.  r.  Commonwealth,  19  Pa.  St.  156,  to  the  efiert 
that  "it  in  delunive  and  dangerous  to  admit  messages  of  governors,  joumals of  the 
leginlatun*,  or  reiH)rtH  of  committees,  to  aid  in  construing  statutes." 

*See  C<nnini8.**ionerH  r.  (laines,  3  Rrev.  396. 

•See  concurring  opinion  of  the  Attomev  General  in  13  Opins.  78;  also,  later  ownio* 
in  20  Opins.  <w>3. 

*Sn[)ervi.»*ors   '.  rnit^^l  States,  4  Wallace,  436;  Endllch  on  the  Interpretatu  n  v 
Statutes,  §  3(H». 
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ml  HituilHi'iy  iuld  HH  to  rhi-  ftfi-i't  of  the  word  "aiiihoriwil"  in  .Sec. 
M.  Kf  V.  Su..  HuthoriKiiig  thv  SociX'tur}'  of  Wur.  in  <^ww?  of  the  losft  of 
M'I'licr's  dischat^.  to  issuo  to  hini  a  duplicatp.     36,  409,  ^V*»wn/>«T, 

1  act  of  Sept.  ^tl,  1890.  aiitboriKing  a  mJlroad  conijMiiiy  to 

liridfft'  (frtHin  navijfahlR  watciv.  it  yum  provided  that  Ihv  iiuthority 

»)ttm)d  cvaw  and  be  inoperative  if  after  tlie  expiration  of  two  yearn 

tlx-  work  waM  not  oommenciMl.     The  work  wan  not  in  fact  cuiiiiMeneud 

within  the  period  limited,  hut  on  Febniary  2^,  1SU8,  aftpr  mxeh  |K>riod 

had  elajiMHl,  n  further  tut.  whn  ])H!i>ed,  whieh,  without  i-e-eiiu«'ting  Ui(> 

former  act.  liiiiiiply  extended  the  time  within  which  the  conNtriK'tion 

mi^bt    tH>  commenrtHl  and  complet^^tl.      //'-/'/  that    sueh  net   hiul  the 

effect  of  reviving  th<'  former  aet.     59,  ai,  .l/>ri7,  !89d.' 

9366.  The  Army  Appropriation  Ait  of  Sept.  £2,  IMMS.  and  the  ^m\>- 

iqufnl  MimiUr  lu-I*.  provide  that,  "after  advert iwment."  army  niip- 

"shall   Ihi  purrhased  where   the   '<ame   can    Im'   puri-hn-s^d   the 

'  fbrnpTMl,  ipialily  and  eowt  nf  tmni-portHtton  considered."     Urlil  that 

thin  pruvtHion  did  not  repeal  that  of  See.  «7IH,  llev.  Sts,,  to  the  effect 

tliat  in  udvertiwrnentw  prefeivmvs  .ijioiiM  1h'  given  to  n-rtain  nrtieles; 

^_tbe  later  enaetmeiitN  i-elating  to  piirehaNing  only  and  the  earlier  to  the 

HftHtti  of  advertiM-iiient  before  piirehiiM-.     60,  b'kl.  Jitn^,  IS!)g. 

^^ftC866.  It  IH   a  uniform  pnneiple  in  the  construction  of  statutes — 

^^Bleb  do  not  expreNiily  pn-Kcribft  n  diffen^nt  nilt> — thai  where  time  in 

^^B  he  enmputed  from  an  aet  done,  the  day  on  which  the  act  \h  done 

Hpill  iN'excIud.Hl.'     (lard  Um.  MarrA.  im. 

ITATUTZ  OR  BILL  FOR  RESTO&ATIOH.  Ac.  OF  DISIOSSEI)  OFFI- 
CBE8' 
2307.  I'pon  a  hill  by  whiiti  it  wio  pri'|Mjn4rd  to  restore  ii  dinmiswd 
olbi-<-r  to  the  army  by  declaring  his  "  reeurd  amended  »o  that  he  should 
api»eiir  to  have  li«»n  continuously  in  .lerviee," — ivrnnr^w/  that  suili  bill 
wa-  n<it  in  u  iioual  i>r  proi>er  fr)rni  for  effecting  the  ohjwt  designed; 
that  the  obliteration  of  the  record  of  an  officer's  dismissal  on  the  hfniia-t 
or  rolls  4if  the  War  Depwrtnu-nl  would  In-  wholly  inoperative  jxr  >ur  to 
rfinstale  the  officer;  moi-eoverthat  thelegislative  department  of  the  gov- 
enitiient  wa«  witiitnit  authority  t<j  restore  »ueh  an  offii-er  to  tlie  anny 
but  rould  only  authorize  his  restoration   by  the  appointing  power.' 


n  polaud 


Ibe  upinlijii"  unilvr  Uiia  head  were  rMiilivfd,  the  klad  of  le^nbtl'in 

_   M  ohJirtiniuiWi'  ban  \xvn  m*>rtnl  lo  wllh  lnet«Mlni;  (rvfiiwnfy. 
*T1wt«_wa«  ■DbH>|iu>nii  V  «ilwtitut«l  for  tiiti  bill  imt>  anthonxintc  XW  u|i|H)inuuiint 
>l  iiiitiiiipr,  which  liHwme*  !■«'.     Bui  mv.  \u  Im*  nmnoiv 


>rf  thaolftcer  in  tlit-  \\ 


tiim,  then|riiikin  □<  ttif  AUurui.-)-<i<^ii«inl  in  a  abnlUr  cmw  in  H  Ot>ii 
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2368.  Upon  a  }>ill  to  authorize  the  Secretary  of  War  to  give  an 
**  hoiiomhle  discharge ''  to  a  dismissed  officer,  as  of  the  date  of  the  order 
of  the  President  approving  the  dismissaU — re?/i arked  thsit  aj?  this  officer 
had.  by  his  dismissal,  been  completely  separated  from  the  army  and 
had  Ix^coino  a  civilian,  he  could  not  be  discharged  from  the  army  with- 
out l)eing  i-eadmitted  to  it,  and  that  he  could  not  be  so  readmitted 
without  a  now  appointment  (see  §  12<X),  ante);  further  that  while  the 
bill  might  possibly  be  construed  as  authorizing  the  Executive  to 
reappoint  the  officer,  such  construction  would  be  a  forced  and  unnatural 
one — the  bill,  as  it  stood,  being  really  repugnant  to  the  provisions  of 
the  Constitution  in  regard  to  appointments^ — and  that  it  would  there- 
fore be  prefemble  that  the  bill  should  be  so  amended  as  simply  and 
directly  to  authorize  the  appointment  of  the  officer  according  to  the 
approved  precedents  of  legislation  in  such  cases.  XXXVIII,  5^, 
Jaunanj^  1S76. 

2369.  V\>o\\  a  bill  in  which  the  ** Secretary  of  War"  was  authoriied 
and  directed  to  restore  a  dismissed  officer  to  the  rank  of  captain  as  of 
the  date  of  his  dismissal, — remarked  that  while  such  bill,  if  enacted, 
might,  in  order  to  give  it  a  legal  effect,  prol>ably  be  deemed  sufficient 
to  confer  upon  the  Secretary  as  the  head  of  a  department  an  authority 
to  exercise  the  appointing  power,  yet  that  the  same  was  in  terimmi- 
missible  ami  tended  to  establish  a  bad  pi-ecedent,  and  would  therefore 
preferably  bt»  amended,  so  as  to  confonn  to  the  usual  and  proper 
course  of  legislation  in  such  cases.'     XXXVlll,  61,  January^  1S76. 

2370.  Where  an  act  of  Congress  authorized  the  President  '*to 
restore"  a  person,  des<*ril)ed  as  late  a  payniiister  of  the  army,  "to the 
Army  Regist<M-,  f<»r  the  purjxise  of  l)eing  placed  on  the  i"et i red  list,"— 
/ic/d  tlvdt  thisenaetuient,  though  inaptly  expressed,  might  properlybe 
construed  as  intending  to  exercise  the  power  con  fenced  upon  Congress 
by  Art.  J  I,  Sc^c.  2.  par.  :i,  of  the  Constitution  of  '"vesting  in  the  Pres- 
ident alone"  the  ap|>ointnient  of  an  ** inferior"  officer;  and  therefore 
that  a  simple  apiK)intnient  by  the  President  of  this  officer,  withoutaoy 
nomination  to  or  contirmation  by  the  Senate  (followed  by  his  retire- 
ment by  the  President  with  the  rank  of  major),  would  lie  a  legal  and 
constitutional  exercise  of  authority,  constituting  as  valid  and  effectual 
an  appointnuMit  and  reinstatement  as  if  the  officer's  name  had  been, id 
the  first  instan((\  sent  to  the  Senate  and  favorably  ac»ted  upon, anda 
commission  had  thenuipon  been  issued  to  him.  XLII,  178,  J^ehntar^* 
1870,  And  similarly  Jnld  in  a  ciuse  in  which,  by  act  of  Congress,  the 
President  was  ''authorized  to  reinstate''  a  '* major,  late  of  the  United 

*ThiH  bill  <li<i  not  Uh'oiik'  law,  hut  there  wa«  subeequently  pamed  an  act  aolhor 
izinff  the  President,  in  his  discretion,  to  ap|X)int  the  officer,  with  the  eoncurrence  o 
the  Senate. 
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states  arm\\  and  to  retire  him  in  that  grade  as  of  the  date  he  wits  pre- 
iously  mustered  out'' ;  and  mmirkid  that  such  construction  was  espe- 
ially  justified  in  a  case  like  the  present,  where — as  gathered  from  the 
"eports  of  the  committees  of  the  two  Houses,  upon  the  recommenda- 
ion  of  which  the  act  wa**  jmssi^d — the  evident  intent  was  simply  to 
uive  reinstated  in  his  former  iX)sition  an  officer  who  had  been  displaced 
rom  the  same  through  injustice  or  error.^  XIjH,  196,  March,  1S79. 
See  §  410,  ante,) 

2371.  In  the  case  referred  to  in  the  preceding  section,  the  act  (as 
ited)  authorized  the  reinstatement  of  the  officer  *'as  of  the  date  he 
fas  previously  mustered  out,  charging  him/'  as  it  was  added,  **  with 
ill  extra  pay  and  allowances  paid  him  at  that  time."  JIdd  that  this 
)ffieer,  upon  his  reinstatement,  was  entitled  to  the  pay  of  a  major  from 
lie  date  of  his  muster-out  (under  the  act  of  July  15,  1870),  less  the 
)xtra  "one  year's  pay  and  allowances''  then  paid  him  in  accordance 
irith  the  provisions  of  sec.  12  of  the  same.*  XLII,  192-196.  March^ 
1879. 

8872.  An  act  of  Congress,  in  declaring  in  substance  that  an  officer 
^a.s  unjustly  and  erroneously  nuistered  out  of  the  ser\'ice  in  January 
1871,  proceeded  to  authorize  the  President  ''to  restore  him  to  his 
proper  rank  and  promotion  in  the  army  with  directions  to  the  Secre- 
tary of  War,  on  account  of  his  disahilities  incurred  in  the  line  of  duty, 
to  place  him  on  the  retired  list."  The  officer,  had  he  not  l>een  nuis- 
tered out  (as  a  captain),  would  have  attained  the  rank  of  major  on 
Dec.  10,  1873.  Held,  on  construing  this  act  in  connection  with  the 
emphatic  favorable  reports  upon  the  case  by  (committees  of  the  two 
buses  of  Congress,  that  the  intent  of  the  act  clearly  was  to  reinstate 
^mpletely  this  officer  so  far  as  his  rank  was  concerned,  and  that  the 
President  was  therefore  authorized  (by  appointment  without  the  con- 
currence of  the  Senate — see  §  2870,  (mie)  to  restore  the  officer  to  the 
^rmyasa  major  with  rank  from  Dec.  lo,  1873,  and  thereupon  to  cause 
Mm  to  be  placed  upon  the  retired  list  as  an  officer  of  the  army  of  this 
rank.    XLII,  246,  April,  1879, 

2878.  An  act  of  Congress  required  the  Secretary  of  War  to  order  a 
court  martial  or  court  of  incjuiry  *'  to  inquire  into  the  matter  of  the 
lismissal"  of  a  certain  officer  who  had  been  summarilv  dismissed  bv 
ie  President  in  1863,  and  further  empowcM'cd  such  court  *'to  confirm 
>r  annul  the  action"  by  which  he  was  dismissed,  adding  that  its  ''find- 

^See  the  concurring  decision  of  the  Court  of  Claims  in  this  <'Hst' — Collin.s  / .  UnitcHi 
tates,  14  Ct.  Cla.  5ft8;  the  Solicitor  (ienonil,  however,  in  an  earlier  opinion  ( 1»>  Opine, 
t.  Gen.  624) ,  held  amtra, 

'This  opinion  was  also  concurred  in  by  th(»  Court  of  Claims  in  a  second  decision  in 
e  same  caae,Collin8  v.  United  States,  15  Ct.  CIh.  22.  And  see  the  niniilar  conclusion, 
to  the  right  to  pay,  of  the  Solicitor  (ieneral,  in  KJ  Opins.  At.  (ien.  t>24. 


670  8TOFPAOE. 

ings"  should  '*  have  tho  effei't  of  restoring"  the  party  '*to  hw  rank 
with  the  promotion  to  which  he  would  be  entitled  if  it  be  found  that 
he  was  wrongfully  dismissed,  or  to  confirm  his  dismissal  if  it  be  other- 
wise found."  Tnder  this  act  the  Secretary  of  War  ordered  a  court 
of  inquiry  which  found  that  the  officer  had  been  *"  wrongfully  dis- 
missed,*' and  declared  the  dismissal  to  be  a  nullity.  The  act  and  rec- 
ord  of  the  court  haying  })een  referred  by  the  Secretary  of  War  to  the 
Judge- Advocate  (Tcneml  for  opinion  as  to  the  executive  action  proper 
to  ])e  taken,  if  unw  -/tt/d  that  the  only  manner  in  which  a  dismissed 
officer,  or  otlier  civilian,  could  be  admitted  to  the  army  was  bvan 
appointmcMit  made  pursuant  to  the  provisions  of  Art,  II,  Sec.  2,  par.  2, 
of  the  Constitution;  that  Congress  was  not  empowered  to  appoint  a 
civilian  as  an  officer  of  the  ann\\  or  to  authorize  a  military'  court  to 
make  such  an  appointment:*  that  the  act  in  authorizing  the  restoratioD 
of  the  (»fficer  by  and  uix)n  the  favorable  finding  of  the  court,  was 
clearly  unconstitutional  and  inoperative;  further  that  no  implied 
authority  for  an  ap)K)intment  of  the  officer  by  the  President  could 
properly  Ik?  gathered  from  the  act.*  And  added — that  the  principle 
of  that  extreme  instance  of  a  lil^eral  construction  of  a  statute  in  ftvor 
of  the  exercise  of  the  ap{x>inting  power,  presented  in  the  opinion  of 
the  Attorney  General  in  the  case  of  Lieut.  Von  Luettwitz  (14  Opin- 
ions, 448),  could  not  be  extended  to  the  present  case,  since  by  this  act 
the  function  of  the  executive  department  was  in  terms  confined  to  the 
ordering  of  the  court;  the  authority  to  appoint,  so  far  as  any  was  con- 
ferred, being  expressly  reserved  by  Congress  to  itself,  or  rather  to  the 
court.     XLII.  2t*7,  J%,  1S79, 

STOPPAGE. 

2374.  The*  pay  of  an  officer  or  soldier  c*annot  be  subjected  to  stop- 
page ex((»j)t  by  the  authority  of  a  statute  or  regulation  specifically 
authorizing  the  same  or  of  a  sentence  of  court  martial  imposing* 
forfeiture  or  tine  as  a  punishment,  or  where  the  part,y  has  become 
indebted  to  the  Tnited  States  <pn  acanint,  XXXni,445,  October^Wi- 
The  Attorney  (T«Mieral  has  also  held  (21  Opins.,  465)  that  ^^stopp^ 
of  pay  against  a  soldier  is  unauthorized  unless  it  is  made  in  executioD 
of  the  sentenci*  of  a  court  martial,  or  in  pursuance  of  a  statute,  or  in 

*A  military  court,  beinj?  no  part  of  the  IT.  8.  judiciary  (see  §  ^^.  aji<<),  isoj 
course  not  incUKlfHl  in  the  "courts  of  law"  to  which  a  power  of  appointment  of 
"inferior*'  officern  iH  autliorize<l  to  be  pven  by  Art.  II,  Sec.  2,  par.  2,  of  tiieOow^ 
tution.  Moreover  thin  |»ower,  as  interpreted  by  the  authoritieB,  properly  eite»^ 
only  to  the  appointment,  by  the  V.  S.  Courts,  of  their  own  inferior  officers,  80(A« 
clerks,  reporters,  or  bailiffs*  See  4  Opins.  At  Gren.  164;  11  id,  213;  Ex  park  Hen- 
nen,  13  Peters,  258;  Story's  Com.  on  the  Const,  f  1636. 

'This  conclusion^  however,  was  not  accepted,  and  the  appointment  was  made  and 
confirmed. 
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nformitr  to  the  re^lationti  of  the  amiy  which  hiive  the  tonx  of 
The  poVer  of  the  StH-retarv  of  ^V»I■  i>vi'r  the  subject  of  ntop- 
page  of  pav  is  loo  narrowly  rfstricU-d  in  tlio  opiiii«ni»  ubovt'  quoted. 
It  i.-.  not  iM».-«ihl*>  to  forei*e.  and  liy  retfulatioiin  to  provide  for.  all  cnaen 
Khi<-h  iiuiy  liTisp  within  the  army  in  whii-h  it  would  U*  rt^iLsonnble  and 
pn»I»er  that  the  pay  of  a  wtldier  xhould  lie  ntxtpped  in  order  to  cover 
(wtiie  Itnlitlity  which  he  lias  inciirrod:  and  on  tin-  h»p]M>iiiii);  of  any 
dUcb"  eawe  it  would  he  reasonable  and  proper  that  the  Secretary  of 
War.  repri^^senting  the  conistitiitional  ptiwer  of  the  Pifsident  over  the 
army,  nhnuld  exercise  the  same  jxiwer  with  reference  to  such  ca«e, 
which  would  l>e  oxeivined  in  the  niakinf;  of  n  j^neral  refutation  relat- 
ing to  stopinges.  The  rei^ult  would  simply  Ite  the  satisfaction  of  a 
pecuniary  obligation  to  the  I'Dilt-d  States,  which  the  wddier  had 
incurred  in  his  military  relation,  but  which  it  had  not  l>een  practicable 
ti>  provide  for  in  mlvunce  by  a  regulation.  The  practice  of  the  War 
[>e[«rtnient  is  lielieved  to  lie  in  accord  with  thi-  view,     61,  l*i!t,  A-u/nnt. 


■S76.  The  I'nited  Statcn  is  not  authorized  to  stop  against  the  pay  of 
B'tT  or  Boldier  an  amount  of  per)^ii8l  indebt«lneHs  to  another 
r  or  soldier,  tliough  such  indebtedness  may  have  grown  out  of  the 
nlalions  of  the  military  t^crvii-e.  Thu».  in  the  absence  of  a  sentence 
"f  court  martial  forfeiting  the  name,  an  offit-er's  pay  cannot  legally  lie 
ntopjM'd  with  II  view  tA>  the  reimbursement  of  enliste»l  men  who  huvo 
dep«>Hited  witli  him  money  for  safe  keeping,  which  he  has  failed  to 
return  when  rei)iiired,  the  officer  being  accoiintable  for  tlu*  same  in  a 
nal  rapacity  only.     XII.  510,  Aufftut.  IfitSo;  XVI.  (B7.  Oct.Jt^. 


^oldi< 


tSn.  IM'l.  (hat  for  a  liability  ineurreil  during  one  enlistment,  a 
Idier  may  under  the  provisions  of  Sec,  17iifi,  Kev,  Sts,.  legally  lie 
mbjected  to  a  «top)i»ge  againxt  the  pay  due  him  under  a  isiihHequent 
enlistment,  C«rd:ni:7.  .V-ry.  IS97:  tSRiNl.  Yni,.  IS'ja.-  78»5,  D«fvtnh.r, 
IS99. 

tSn.  A  -topimge  differs  from  a  tine  or  forfoiliire,  in  that  the  latter 
\a  impTMeil  as  punishment  for  an  offeiii-e  while  the  former  i»  a  m<wna 
n'ilii)iur>M^-mcnt  or  a  "charge  on  account"  to  make  gotxl  a  losh.  A 
i-annot  therefore,  in  the  absence  of  a  statute  or  regulation 
lorixing  it.  h^gally  )ie  im}M>i^-d  as  a  punishment  for  an  '•fffHc.  36, 
',  ^M'A<r,  IH89.  Hut  it  is  entirely  legal  to  sto])  agaiiint  a  wildier'tt 
umler  the  Anit}'  Kegulationx.  an  amount  reiiutn'd  to  i-eimbunw 
l*nited  States  for  loss  on  account  of  damage  done  to  public  prop- 
wbilc  at  the  wann'  time  bringing  tlie  Muklicr  to  trial  by  court  mu*- 
for  the  offence  involved.  «8,  4>*1.  D^ctnlrT.  IS93. 
ISSTt.  /M'f  Ihal  the  (iovcniment  waj-  entitled  to  retain  »o  much  of  a 
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soldier's  pay  as  would  cover  his  indebtedness  to  it,  even  though  the 
pay  due  consist  in  whole  or  in  part  of  '* detained"  pay.*  82,4%, 
Draimht'i\  1893. 

2379.  A  soldier,  who  deserted  from  Jefferson  Barracks,  surrendered 
at  Chicago,  where  the  sum  of  four  dollars  was  expended  by  the  United 
States  for  his  meals  while  in  jail.  TMd  thxit  this  sum^  &s  substantiallv 
included  within  the  item  of  *•  expense  of  apprehending  deserter.^ 
specified  in  par.  1523,  A.  R.  (1S89),  was  properly  charged  again!>t  him 
on  the  muster-and-pay  roll.     60,  167,  June^  1893. 

2380.  The  amount  of  the  allowances  of  the  witnesses,  or  other 
expense  attending  the  trial  by  court  martial  of  a  soldier,  cannot 
legally  he  stopj>ed  against  his  pay,  whatever  the  offence  of  which  be 
may  be  convictcnl.*     64,  301,  April,  189 J^. 

2381.  Pay  due  an  officer  or  soldier  cannot  legally  be  stopped  to  reim- 
burse a  telegraj)h  company  for  mone\'8  received  by  a  sergeant  of  the 
then  Signal  Coi-ps  for  tmnsmitting  pvivate  messages  over  its  line,  the 
same  not  being  a  line  •'oi)erated  by  the  United  States,'**  in  thesenseof 
the  act  of  March  3,  1888,  c.  143,  and  the  indebtedness  of  the  sergeant 
being  to  the  telegraph  company  only,  not  to  the  United  States.  61, 185, 
August,  1893.  An  officer  or  soldier  cannot  legally  be  mulcted  of  any 
part  of  his  pay  for  the  satisfaction  of  a  private  claim.  S3,  171, «/»/«, 
1889;  Cards  5446,  Dec^mhtT.  1898;  8365,  June,  1900. 

2382.  Ihdd  that,  under  Sec.  1766,  Rev.  Sts.,  an  amount  of  feesill^ 
gaily  received  by  a  retired  officer  of  the  army  while  acting  in  the 
capacity  of  a  U.  S.  consul  (a  landed  officer)  in  a  foreign  countir, 
could  legally  be  stoppc»d  against  his  army  pay;  the  liability  to  the 
United  States  referred  to  in  the  section  including  a  civil  equally  with* 
military  liability.^*     50,  1.  Ortober,  1891;  Card  5356,  N(ycemher,  1S9S. 

2383.  The  Army  Appropriation  Act  of  June  16,  1892,  provides  that 
^Hhe  pa}'  of  officers  of  the  army  may  be  withheld  under  Sec.  1766, 
Rev.  Sts.,  (Ml  account  of  an  indebtedness  to  the  United  States  admitted 
or  shown  by  the  judgment  of  a  court,  but  not  otherwise,  unle.<s  upon* 
special  order  issued  according  to  the  direction  of  the  Secretary  of 
War."  //r/(f  that  the  last  part  of  this  provision  was  to  be  construed 
not  scjMinitcly  hut  in  connection  with  the  former,  and  could  not  be 
interpreted  us  empowering  the  Secretary  of  War  to  stop  the  pftvof 
officers  of  the  urniy  to  satisfy  private  debts  or  claim  for  alimony,  ti 
154,  Morr/i^  ISUJ^:  Curds  35(M>,  S*fpt^mber,  1897;  6882,  August  1S99; 
7685,  Frhrtiurfj.  lUiKK 

2384.  ////</,  that  ])uy  due  un  officer  or  soldier  may  legally  be  sto{^ 

'  Tlu'  puiiiHliiiuMit  of  fhtainlitg  jmy  was  abrogate*!  by  G.  O.  25  of  18W. 

a Siv  (  in*.  1*^  A.(t.().   lHt)8. 

'Sw  <irati«»t'r.  l'.  S.lo  IVtors,  3;i«:  McKnight  r.  U.S.,  98  U.S.  180. 
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>  reimburse  losses  to  post  rxch&oge.  company,  hnnpital.  Imkcrv.  rtc, 
fnndw,  all  thcAO  ^iikIj*  tuning-  wsecl  t<>  i:«rrv  on  publk'  Kgt'iicics  or  huttni- 
menlHlities  of  the  (iovprnmenL'     Card  S171,  Ortii/ter,  1897. 

238fi.  A  rwruit  absentvd  himself  fmm  a  dptiichmpiit  of  nwniits  at  n 

placo  in  Ohio,  while  *fi  rmdi  from  the  ri'cniiting  depot  to  his  proper 

Ktalion.  Fort  Yates.  N.  D.,  and  wati  taki-n  Ui  Fori  Niagara  and  triL-d 

npon  a  charge  of  desertion  hut  convicted  of  absence- without -leave  only. 

Il'-lii  that  ihp  only  idip^unji^M  to  which  he  couUi  Icgiilly  be  subjufl<^^ 

wi.-re— the  amount  of  llic  pay  anti  allowances  atvniing  during   his 

ftbwDce.  under  par.  1 32.  A.  U.  (we  144  of  IlKll),  and  the  amount  of  the 

C)cpen.-MM.  incurred  in  tnins[Kirting  him  "to  his  proper  station."  under 

par.  Ii4.  A.  K..  m  amended  by  O.  O.  14  of  18»0  (see  137  of   IWH). 

But  hri/t  further  that  the  words  "to  his  proper  station."  in  the  last 

{«rt  of  the  amended  regulation,  were  lo  be  construed  as  equivalent  to 

the  exprei<o<ion,  in  the  lirwt  part^ — "to  the  station  of  his  company  '"■  to 

the  place  of  hi»  trial":  that  it  would  not  \w  legal  to  xtop  against  him 

the  expenses  of  the  transportation  to  both  places;  that  if  the  place  of 

^nrU  was — as  here — ditferenl  from  the  station  of  the  company,  it  would 

^Bm  proper  to  ntop  the  expensei  of  transportation  to  the  former  and 

^not  to  the  latter:  and  thai,  tliis  lieinjr  done,  the  stoppage  of  the  expeniw 

^np(  transporting  him  to  the  station  of  his  company,  after  the  trial, 

^Rmitd  not  be  authorized.     %^^iM.  A/>r!l.  lH9i. 

SS86.  A  civilian,  then  at  Pittstield,  Mai^s.,  was  duly  employed,  hy 
tbe  engineer  officer  in  charge  of  a  Kiver  Improvement,  as  an  aitsistant 
at  a  eompensntioii  of  tlSO  per  month,  and  ordered  to  report  at  Mont- 
—  gODiery.  Alabama.  In  subsequently  w-ttling  with  him  for  hisservioes, 
■Mw  officer  allowe<I  and  {mid  him,  in  addition  to  his  salary,  the  amount 
^Btrf  his  expeuM-s  of  travel  lietween  MasMichusetts  and  Alabama.  Ifdd 
^BbU  such  allowance  was  unauthorised  as  being  in  exce.-w  of  the  eon- 
^^■■cl.  which  i>tipiitatc>d  only  for  the  payuient  of  the  tslary  named,  and 
^Bhu  therefore  legally  stopped  hy  tbe  accounting  officers  against  the 
•  '  flajrineer  offiwrV  pay.     43,  18i!.  OftDix-r.  Iii90. 

S387.  See.  17)W.  Rev.  Sts..  which  prescril»es  that  "no  money  shall 
be  paid  to  any  jterxon  for  his  compenMtioii  who  is  in  arrears  to  (ho 
United  Stales,  until  he  has  accounted  for  and  paid  into  the  Treasury 
all  Hum.-)  for  which  he  may  Ik*  liable",  has  not  in  practice  (wn  so 
slriirtly  construed  as  to  preclude  the  making  of  stoppages  against  the 
pay  uf  tifficers  and  enli^te<j  men  in  Huch  monthly  amounLii  as  to  leave 
a  margin  for  necessary  living  expenses.  Thus  where  the  slop[Migo 
against  an  enlisted  man  wax  (lOi,  udi'tMrd  that  it  be  collected  at  the 

Eof  ten  dolhtr»  per  month.     Card  7415,  December,  1S09. 


■  8w  1  U34,  KoA  noU  to  |  aOU, ' 
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2388.  Where  subsistence  stores  were  sold  by  a  post  commisijarv  of 
subsistence  to  a  mess  of  three  officers  of  the  post,  and  charged  to  the 
mess  as  such,  held  that  such  mess  was  not  in  the  nature  of  a  commer- 
cial partnership  in  which  each  meml)er  was  lx>und  for  the  joint  indebt- 
edness, but  was  simply  an  association,  for  purposes  of  convenieoce 
and  economy,  of  three  individuals,  each  of  whom  was  bound  to  the 
United  8tates  only  for  his  proportion — one  third — of  the  account 
And  htld  that  a  member  who  had  paid  his  proportion  to  one  of  the 
other  members  who  acted  as  caterer  but  who  had  deceased  without 
paying  over  this  amount  to  the  commissary,  remained  liable  for  such 
projwrtion  to  the  United  Stiites.     XLI,  155,  MarvK  1S7S. 

2389.  Ht'hl  that  the  ''ten  per  cent,"  directed  by  the  Army  Appro- 
priation Act  of  June  23,  1879,*  to  l)e  added  to  accounts  for  sub- 
sistence stores  *'sold  to  officers  and  men"  of  the  army,  could  not 
legall}^  l)e  added  to  the  cost  of  the  subsistence  stores  furnished  for  the 
prisoners  at  the  Leavenworth  Military  Prison;  such  prisoners  not  being 
embraced  in  the  class  referred  to  in  said  act,  but  being  provided  for 
by  a  separate  and  distinct  appropriation  for  the  support  of  the  priijon, 
contained  in  the  act  of  March  3,  1879,  c.  182,  and  which  is  unaccom- 
panied by  any  such  requirement.     XLI,  651,  August^  1879. 

2390.  Jleld  that  the  ten  per  cent,  required  by  the  act  of  June  :S, 
1879,  to  be  added  to  the  cost  of  subsistence  stores  sold  to  officers  and 
soldiers,  **to  cover  wastage,  tmnsportation,  and  other  incidental 
charges,"  was  to  be  added  in  every  instance  of  such  sale,  whether  or 
not  there  had  been  any  wastage,  &i*.,  in  the  case  of  the  particular  article 
or  articles  sold;  the  '* charges"  intended  to  be  covered  being  under- 
stood to  b<»  charges  incurred  in  connection  wnth  the  stores  sold  or  kept 
for  sale  us  a  whole.     XLIJI,  ICX),  December^  1879. 

2391.  I/t/d  that  the  provision  of  the  act  of  June  23,  1879,  in  regard 
to  the  adding  of  ten  per  cent,  to  the  cost  of  subsistence  stores  sold  to 
officers  and  soldiers,  was  to  \ye  viewed  as  qualifying  the  provisiondof 
Sees.  1144  and  1145,  Kev.  Sts.,  and  thus  as  applying  only  to  stores 
sold  by  the  Tnitcd  States,  through  the  Subsistence  Department  ^ 
held  that  it  did  not  apply  to  sales  made  directly  to  officers  and  ^Idiers 
by  contmctors  under  contracts  expressly  stipulating  for  such  sales  to 
be  made  by  them.     XLIII,  100,  December,  1879. 

2392.  On  the  quivstion  whether  the  Secretary  of  War  has  leg>l 
authority  to  issue  a  regulation  authoiizing  the  sale  of  quartermasters 
and  subsistence  supplies  to  civilians  at  remote  posts  who  are  employei 

*  This  provision,  also  in  Amiy  Appropriation  Act  of  May  4,  1880,  was  repealed^ 
the  act  July  5,  1884  (23  Stats.,  108). 
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for  services  in  connection  with  the  arniv,  such  for  instance  as  civilian 
tailor,  shoemaker,  laundrynian,  meat  contractor,  etc.,  it  was  hehl^  that 
there  is  no  express  statutory  authorization  for  issuing  such  a  regula- 
tion, hut  a  precedent  for  such  action  is  found  in  General  Orders  No. 
106,  Adjutant  General's  Office,  l8i>N,  which  amends  paragraph  1284  of 
the  Army  Regulations  to  read:  '"Civilians  at  rates  of  pay  of  sixty 
dollars  or  more  per  month,  employed  with  the  army  at  remote  places 
or  in  the  field  where  food  can  not  otherwise  be  procured,  may  be 
allowed  to  purchase  from  the  Subsistence  Dejiartment,  in  limited  quan- 
tities for  their  own  use,  for  cash  at  cost  price,  such  articles  of  the  ration 
or  of  stores  kept  for  sales  to  officers  and  enlisted  men  as  can  l)e  spared 
from  the  supplies  on  hand/'*  The  Scvretar}-  of  War  has  the  same 
legal  authority  to  promulgate  the  regulation  proposed  that  he  had  to 
make  the  one  quoted;  but  advised  that  the  '*  meat  contractor"'  }>e  not 
included  among  those  to  whom  sales  are  to  be  authorized.  Card  6505, 
June,  1899. 

SUICMAET  COTTET. 

2393.  The  act  of  October  1,  181)0,  c.  1259,  substituted  the  summary 
court  for  the  regimental  or  garrison  court,  in  time  of  peac»e,  nmch 
as  the  act  of  July  17,  1862,  substituted,  for  the  latter  court,  the  field 
officer's  court,  in  time  of  war.     43,  422,  Xortnuber^  1890, 

2394.  Where  a  post  commander  sits  as  a  summarj-  court,  no  approval 
of  the  sentence  is  required  by  law,  but  he  should  sign  the  sentence  and 
date  his  signature.'  84,  36,  Fchnuinj,  1891^,  A  certific»ation  bj'  the 
pmt  adjutant  of  the  approval  b\'  the  post  commander  of  the  sentence 
of  a  summary  court  is  irregular,  and  should  not  be  permitted.  Card 
32,  July^  189i,.  The  commanding  officer's  approval  should  l)e  over 
his  own  signature,  and  as  forfeitures  adjudged  are  operative  only  upon 
pay  accruing  subsequent  to  the  approval  unless  otherwise  directed  in 
the  sentence,  the  date  of  approval  should  }>e  entered  on  the  record. 
Cards  854,  January,  1895;  21>71,  MYv/,//>r/',  JS9fJ. 

2395.  The  provision  of  the  act  that  arcused  soldiers  shall  l)e  brought 
before  the  summary  court  for  trial  *' within  twenty-four  hours  from 
the  time  of  their  arrest"  is  not  a  statute  of  limitations  nor  jurisdic- 
tional in  its  character,  but  directory  only — directory  uiK)n  the  officers 
whose  duty  it  is  to  bring  otfendi^rs  bt»fore  the  court.  The  procec^dings 
will  thus  be  legally  valid  though  the*  accusiMl  does  not  appear  for  trial 
within  the  period  specified.     So  ////^/,  in  a  case  of  an  accus«*(l  soldier 

^Thifl  regulation  before  ainondinent,  ))rovi<l(Hl,  uinon^  othvT  thiii^'H,  that  the  huIc  to 
A  civilian  employed  with  the  aniiy.rtc,  should  U'  "ut  invoice  or  (-ntitnu-t  pricfH  with 
10  per  cent  added."  It  ha^  betm  further  ameiKhMl  hv  ( i.  ().  1  is  <.t  isin).  Sec  A.  U. 
1430  of  1901. 

>See  A.R.  932,  938  of  1S95  (1031,10.T2  of  P.m)1);  al-n  Court-Mar.  Manual  (IWl), 
p.  74,  par.  16. 
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arrested  on  Saturday,  that  the  court  did  not,  by  not  sitting  on  Sunday, 
lose  jurisdiction;  and  therefore  that  it  is  not  necessary  that  a  summarv 
court  should  ever  sit  on  a  Sunday.*     61,  151,  Decemht-r^  1S91. 

2396.  The  provision  in  the  act  in  regard  to  the  trial  being  had 
within  twenty-four  hours  of  the  arrest  being  director\'  only,  a  trial 
held  after  that  time  is  entirely  valid.  Thus,  where  a  soldier,  by  reai»n 
of  drunkenness  or  otherwise,  is  not  in  a  condition  to  be  tried  within 
that  time,  his  trial  may  be  postponed  till  he  is  in  proper  condition.  6i 
108,  March,  ISOJ^. 

2397.  Ilrlil  that  the  provision  of  the  94th  Article  of  War,  relating 
to  the  hours  of  cession  of  courts  martial,  was  not  applicable  to  sum- 
mar}*  court*!.     54,  804,  July^  1894^. 

8398.  The  procedure  of  the  summary  court  should  be  similar  to  that 
of  the  older  courts  martial.  The  charges  and  specifications  should  be 
read  to  the  accused,  and  he  be  required  to  plead  guilty  or  not  guilty, 
and  the  witnesses  should  l>e  sworn.  But  the  testimony  is  not  set  forth 
in  the  record.'    44,  13,  17,  Xovemher^  1890. 

2399.  The  act  of  181K),  in  providing  that  the  trial  officer  '* shall  have 
power  to  administer  oaths,""  has  reference  to  the  oaths  of  witness^ 
The  officer  hhnsclf  is  not  sworn.  But  the  witnesses  must  be  sworn; 
and,  in  a  case  in  which  it  appeared  that  they  were  not  in  fact  sworn, 
hdd  that  the  proceedings  and  sentence  were  invalidated,  and  that  a 
forfeiture  imix)sed  was  illegally  charged  against  the  accused,  who 
should  Ik?  credited  With  the  amount  of  the  same  on  the  next  muster- 
and-pay  roll.  But  the  record  need  not  state  in  terms  that  the  wit- 
nesses w(»re  sworn;  it  will  })e  presumed  that  the  law  has  been  complied 
with  unless  the  contran'  appears.     48, 7,  e/w/i-e',  1891;  63, 301,  May^ ISX- 

2400.  A  suinnuiry  court  is  not  empowered  to  issue  process  of  attach- 
ment to  roinpi*!  the  attendance  of  a  civilian  witness.  61,  468,  Junc^ 
1892, 

2401.  For  a  summary  court  to  impose  a  forfeiture  of  ten  dollars, 
when  the  soldier  is  receiving  only  nine  dollars  a  month  because  of  the 
retention  of  four  dollars  under  the  act  of  June  16,  1890,  is  not  in 
excess  of  authority.'*  The  true  monthly  pay  is  thirteen  dollars.  The 
retention  does  not  atfect  the  amount  of  the  pay  but  simply  the  time  of 
payment.     44.  28S,  Ihainher,  1890. 

2402.  A  suniiiiiiry  court  is  not  empowered  to  impose  a  sentence  of 
dishonorable  dischjiiye.     Such  punishment  is  not  in  terms  authorized, 

'See  Circ.  No.  2,  A.  (i.  ()..  1891;  do.  of  1892.  The  present  summary  coart»ct. 
approval  June  18,  18W,  dirtK'ti*  tliat  the  a^'ciwed  ''shall  be  brought  to  trial  within 
twenty-four  hours  of  i\w  tinit*  of  the  arrest,  or  as  soon  thereafter  as  practicable." 

'  As  to  the  prootnlure  and  form  of  record  of  summary  courts,  see  Court-Mar.  M«nw 
(1901),  pp.  73-75  and  148* 

*See  now  83d  Article  of  War,  as  amended  March  2, 1901,  set  out  in  note  1,  page  ft 
ante. 
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l<r  Art.  H8.  to  W  Hdjudtfrd  by  ififiitu'iilul  or  ^in'i.M>ti  court'*,  luid  it  b 
rf-strieU-d  to  ^■nvml  i-uurti<  uiattlitl  by  tlic  4th  Artk-b-  of  Wur.  46, 
Mf-i.  April,  IHOl:  CBrdSSu,  S-ptifinhrr,  IfiOi. 

9403.  ny  rh>>  iict  of  .Inly  27,  ISthi.  i-.  :>T^.  ^.  h.  ■■cuniumnding  i>ffi- 
cen>  Rutbanz<>d  to  approve  the  Henteiicp-i  of  nummary  court«"  are 
enipowtTiHl  to  '■  remit  or  itiitiguto  the  >«ame."  /AW  thul  wln-iv  a  i*ol- 
dier.  who  hud  tneti  fonvii-t«d  by  a  (fiimiuary  court,  liud  [Nishud  iuto 
another  i-oiuniaiid,  »o  that  the  ofHeer  who  appnivinl  bin  m^iiti'iice  wag 
DO  longpr  his  i-omutanding  offit^r.  such  oHrh^t  could  not  Ic^lly  i-xer- 
ci«e  the  power  of  remiKo^ion  or  tnitij^tion  of  the  sentence.'  63.  337, 
Jartutiry.  IK9i. 

M04.  General  courts  marlml  have  excUwive  jurL^dtction  to  try 
offcoceH  punUhablo  (-apitally.  A  trial  therefore  by  a  Miiiiiiiary  court 
forn  violation  of  the  2l«t  Article  of  War  or  for  de»ertion  in  litue  of 
War,  would  l>e  void,  and  the  )ierit4>tice  adjudged  should  \»  set  aaide  as 
aurfa.     Cards  «ISB,  Apn'U  ItiOO:  73ya,  D>v^ib>-r,  IfSS. 

MOB.  Tbn  Summary  Court  Act  of  Juue  18, 189$,  provides,  itttrralia: 
"That  tho  ^■oinnianding  oflicer  of  each  garrl-wn,  fort,  or  other  place, 
nginient  or  oorps.  deta<'hed  Imttalioti,  or  compauy,  or  other  dela<-h- 
mpnt  in  tho  army,  .-ihull  have  powt>r  to  a[i|K)iiit  for  AUch  place  or  com- 
mand, or  in  his  diwrelion  for  each  Imttalion  thereof,  a  summary  court 
to  coiiAtHt  of  one  officer  to  be  dc!iignat«>d  by  him."  for  the  trial  of  enlisted 
men,  and  "that  when  htit  one  commi.->Hioned  oIKeer  \»  present  with  a 
command,  he  shall  lu-ar  and  finally  determine  such  cases".  This  was 
int«nd4-d  to  provide  for  the  trial  of  enlisted  men  under  all  conditions 
of  <>i>r\'ice.  Iffhl.  Ihcrefurc,  thul  the  surgi^ion  in  conunand  of  the 
Anny  and  Navy  (lencml  Hospital,  Hot  Springs.  Ark.,  Wing  an  officvr 
of  the  anny.  ha:"  authority  under  this  act  to  appoint  a  nummary  court 
for  the  trial  of  cnltHted  men  of  the  army  under  his  [-ontmand.  Card 
8M,  F'iinionj,  1900.  And  hrlil.  that  if  ihr  I'.  S.  general  hospiul  at 
Fort  Myer.  Va..and  at  Fort  McPherson,  fia.,  wore  not  included  in  the 
tvuttnand  of  the  n'i<pecti\'e  ptMt  I'omnumderK,  the  surgeons  conuuund- 
iofc  the  hospitals  would  l>e  comp«>t«>nt  under  the  act  cited  to  appoint 
aummary  rourts.  Cards  4Ni!fl,  Aut/ti*t.  IS9S.-  5718.  Ftimitry.  IS'J3. 
Ittli],  also,  where  the  division  field  hospital  and  the  di\nsion  field  ambu^ 
lance  company  were  independent  <-omuiandH  and  responsible  din-ct  to 
tbe  division  surg<Hin  and  divi:>ion  conununder.  that  their  reHjiective 
commanders  were  competent  to  appoint  summary  courts  for  the  Mame.* 
Card  *1««.  ai'^HT,  Ifm.     And  the  siirg.-xm  in  comnwnd  of  ii  V.  S. 

'  Tb»  Mnninary  crnin  rrtnrmt  \a  In  thi*  ami  jirpcwlina  panLirraiili"  Ih  ihp  i>uinRiary 
ravft  artablWw«1  bv  Hw  aol  ol  Auit.  1.  \ma.  An  pxamiiiatinn  ui  tin-  |in«nit  Kuai- 
manr  Coart  Art  u(  June  U.  18W,  will  nhuw  huwevor  that  tlic  npinimu  arv  ■|ii|iliraMii 
to  Ihv  tatter  kL 

■tiwCin;.  40,  .\.  O.  (>..  lsi». 
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hoBpital  ship  is  a  commanding  officer  within  the  meaning  of  the  Sum- 
mary Court  Act  and  may  appoint  such  court  for  the  trial  of  enlisted 
men  on  such  ship.     Card  4931,  September^  1S9S. 

2406.  y/////,  that  the  summary  court  is  a  court  martial  within  the 
meaning  of  the  acts  making  appropriation  *'for  expenses  of  courts 
martial,  ♦  ♦  ♦  and  compensation  of  witnesses,  ♦  ♦  ♦  attend- 
ing the  same.''  The  summary  court  officer  would  make  the  necessary 
certificate  as  to  the  fact  of  attendance  in  the  case  of  a  civilian  witnese 
and  administ4»r  the  oath  respecting  his  expense  account.  Card  7890, 
Apr!!,  1900, 

SUPEEHUIEEEA&T  LIST. 

2407.  //</</,  that  it  was  clearly  contemplated  by  sec.  12,  act  of 
July  15,  187U,  c.  2t#4,  that  the  President,  though  not  absolutely  in 
terms  retjuired  to  transfer  officers  to  the  supernumerary  list  prior  to 
January  1,  1871,  would  in  fact  do  so,  so  that  nil  the  officers  classed  M 
supernumerary  would  l)e  equally  eligible  to  appointment  to  vacancies 
occurring  prior  to  said  date;  preference  only  being  given  to  those  of 
superior  rank,  length  of  service  and  fitness.  So,  adinsed  that  the  case 
of  an  appjirently  meritorious  officer  who  was  placed  on  the  supemumer- 
ar>'  list  and  uuistered  out  on  one  and  the  same  date,  Januarv  l.lSTli 
and  thus  deprived  of  all  claim  or  opportunity  to  be  so  appointed,  was 
not  e(|uitahlv  disjxxsed  of,  and  for  this  reason  would  commend  itself 
to  the  favorable  consideration  of  Congress  in  connection  with  an  appli- 
cation on  the  i>art  of  the  officer  for  relief  and  restoration.     XXXC, 

SU8PEH8I0H. 

• 

2408.  Tlu*  punishment  of  suspension,  as  imposed  by  sentence,  i^ 
usually  in  the  form  of  a  suspension  from  rti/tk  or  from  command i^^ 
a  stated  tenn,  sometimes  accompanied  by  a  suspension  from  payfoT 
the  same  period.  SusjMMision  from  rank  Includes  suspension  from 
command.^     VII,  s,  JnnKary,  ISfJJf, 

2409.  A  susjx^nsion  from  rank  does  not  affect  the  right  of  the  officer 
to  his  njirr.  III*  retains  the  same  as  l)efore,  and,  as  an  officer,  remains 
subject  as  hc»forc  to  military  control  as  well  as  to  the  jurisdiction  of  a 
court  martial  for  any  militiiry  offence  c'ommitted  pending  the  term  of 
susi>ension;-  XXX,'  1.57,  ^f<mh.  1S70;  XXXVII,  53t;,  May.  1SJ6; 
XXXVIII,  L>L>1,  Afu/usf,  IS7fJ;  XXXIX,  U6,  Fehruary,  1S7S. 

2410.  The  effect  of  a  suspension  from  rank  (beside  detaching  the 

'  McXajrhten,  Annotations  of  the  Mutiny  Act,  p.  17,  rf  tieq, 
2  See  5  Opine.  At.  Gen.  740;  6  tV/.  715. 


officer  from  the  pcrfonimni-o  of  the  duties  incident  to  his  rank)  h  to 
deprive  him  of  any  right  Xa  jttytiiotum  to  a  vii<-ancy  in  a  highnr  grade, 

irrin^  pending  (ho  t«nn  of  «iupt>nHion  and  which  he  would  Imve 
ntitlcd  to  receive  by  virtue  of  f*pniority  had  hi>  not  l>oen  »u»- 

led;  Much  rijfht  accruing  to  tbi'  officer  next  in  miik.  VII.  K, 
Jaiiwint.  lUfii;  XXVIII.  1«4.    OctdMr.  JSDH;  XXXVII.  538.  May, 

Mil.  SiK^ponr'ion  from  rnnk  do4!8  not.  however,  deprive  the  officer  of 
tbe  right  to  riw  in  tiles  in  hin  grade,  upon  the  promotion,  for  example, 
of  the  senior  officer  of  such  -gnide.  The  nunilH'r  of  an  officer  in  the 
lint  of  his  grade  in  not  an  incident  of  his  rank  but  of  hin  apjiointment 
to  office  tm  conferred  and  datcid.  mid — as  we  have  wen  -suspt-nsion 
d(M>n  not  atfect  the  "_/#<■'.  .Moreover  loss  of  tiles  \i*  a  fimfitiutiii/puti- 
inhmftit,  and  if  held  lo  In-  involved  in  nuspcnsion  from  mnk,  the  result 
would  lie  that,  for  an  indefinite  |)eriod  after  the  tcnii  of  HUHpeiision 
liid  expiretl.  the  offiwr  would  remain  under  puniidiment,  the  wntenco 
iiupo-tetl  by  the  court  lieing  thus  ndd.d  tu  in  execution,  contrary  to  a 
well  knowti  principle  of  military  law.     XXXIII.  «».  Urtt.  Jan.'.  t^2. 

MU.  It  in  further  the  effect  of  a  sHNpension  from  rank  that  the 
officer  lone*"  for  the  time  ihe  minor  rights  and  privileges  of  priority 
and  pri>cedence  annexed  lo  nmk  or  i-ommand.  Among  the^-  is  tbtt 
right  to  -teW-t  quarters  ndatively  to  other  oflicers.  And  where  quar- 
ters are  to  be  selected  by  several  officers,  one  of  whom  is  under  wntence 
of  Muspenilon  from  mnk.  the  suspended  tifficer  neceiuMrily  has  the  last 
choice.  Or  rather  he  haf  no  choice,  but  qiiarters  are  a»»ignetl  him  by 
the  commander;  for,  iH^ing  still  an  officer  of  the  army,  though  without 
rank,  he  io  entitled  lo  mim*  quarten;.  But  ath-Ut^i  ttmt  an  officer  sen- 
u-nced  lo  lie  suspended  from  rank  could  not.  iKH-aiise  of  such  suspension 
alunc.  lie  deprived  of  quarters  previously  duly  Molei'ted  and  occupie<l 
at  the  time  of  tbe  nuspension;  such  n  sentence  not  affecting  a  right  pre- 
rioiwly  aeorue<I  ami  vested.'  XXVII.  24:.  Septti>,/>,r.  IflGS:  XXIX, 
rt7i.  F.hrwiry,  IH70:  XXXVIl,  hM,  May,  IrfTG;  80.  371,  Xorrmb^, 

1418.  I'nder  existing  usage  (iNtiS),  an  officer  suspended  by  senlenee 
from  mnk  andcomiiinnd  Lsdi^'Uied  entitled  t4>  retain  hii<  quarters.  But 
•neb  rule  may,  in  some  cases,  work  a  considerable  incon%'enience  as 
well  as  prejudice  to  discipline.  As  where,  for  example,  the  suspended 
officer  is  a  post  commander,  and  conlinueji.  pending  the  t4>nii  of  his  *\i»- 
pension  and  while  another  officer  has  Hucre«ded  bitn  as  commander,  to 
oorupy  tbe  pru|H>r  conunanding  officer's  quarters.     An  army  regula- 

'  Hoi  Ihe  Pdcrrtary  o(  \'iu  .lecirfeH,  M»y  '27,  1B7«.  thai  an  itffVcer  qiiHrr  >ti)i|irfwian 
jM  ilpufivol  ol  liE*  uaual  ri)(li<  lo  'inanen  ai-cotdiUK  lu  rank.  Ttiln  H-aa  ruullnneit 
Ibd  W«r  DeiMUinu-nl  in  I«rj.    s«.  nnr.  VII,  Circ.  1.  A.(i.«..!8W. 
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tion«  prescribing  that  an  officer  in  .such  a  status  shall  not  be  entitled  to 
retain,  or  to  select,  quarters  by  virtue  of  rank,  but  shall  have  assigned 
him  any  cjuarters  that  are  available  at  his  late  station,  or  elsewhere— 
advised  as  desirable  to  be  adopted.     53,  322,  J/iiy,  J892. 

2414.  Suspension  from  mr.k  does  not  involve  a  status  of  confinement 
or  arrest.  VII,  242,  /'W/rffart/^  186^.  In  sentencing  an  officer  to  be 
suspended  from  rank,  it  is  indeed  not  unusual  for  the  court  to  require 
that  he  be  confined  during  the  term  of  suspension  to  his  proper  sta- 
tion, or  that  of  his  regiment,  &c.,  /.  e'.,  that  the  sentence  be  executed 
there.  Where  this  is  not  done, — while  the  suspended  officer  is  not 
entitled  to  a  leave  of  absence,  it  cannot  affect  the  execution  of  his  sen- 
tence to  grant  him  one,  and  leaves  of  absence  are  not  unfrequently 
granted  under  such  circumstances.     XXXVl,  226,  February^  1875, 

2415.  Suspension  from  rank  or  command  does  not  involve  a  loss  or 
authorize  a  stoppage  of  pay  for  the  period  of  suspension.^  Pay  cm- 
not  >H»  forfeited  b}'  impl legation.  Unless  therefore  the  sentence 
imposes  a  sasptnision  from  rank  (or  command)  *^^w^/wy,"  or  in  terms 
to  that  effect,  the  suspended  officer  remains  as  much  entitled  to  hispiy 
as  if  he  had  not  }>een  suspended  at  all,  and  to  require  him  to  forfeit 
any  pay  would  be  addhuj  to  the  punishment  and  illegal.  XXIII,  4^1, 
April,  1801;  XXVUI,  164,   October.  1868;  62,  340,  Xoi^mber.  IM 

2416.  A  sentence  '"to  be  suspended  from  the  Militarj'  Academy," 
in  the  case  of  a  cadet,  does  not  deprive  him  of  pay  during  the  term  of 
the  suspension.  XXIII,  427,  April,  1807.  Nor  does  a  commutatioi 
of  dismissal  to  sus]M»nsion  affect  pay.  Thus  where  a  sentence  of  dis- 
missal of  a  cadet  was  commuted  to  suspension  for  one  year,  hM  that 
he  was  entitled  to  full  pay  during  the  year  of  suspension.*  88,  3W, 
Noveinhr.  ISflJ;  Card  322i),  Jlat/.  1897. 

2417.  Where,  however,  the  suspension  is  in  terms  extended  by  the 
sentence*  to  pufj,  the  pay  is  forfeited  absolutely,  not  merely  withheld 
And  idl  {\w  pay  is  forfeited,  unless  otherwise  expre^ssly  indicated  ifl 
the  sentence.  XXI II,  55t),  Jidy,  1867.  The  forfeiture',  imposed  byi 
sentenct*  of  susixMision  from  rank  (or  command)  and  pay  for  a  desig- 
nated ti^rin,  is  a  forfeiture  of  the  pay  of  that  specific  term,  the  suspen- 
sion of  th(»  rank  and  that  of  the  pay  being  coincident.  Under  such» 
sentence  the  ollicer  cannot  legally  be  deprived  of  pay  due  for  a  period 
prior  to  the  suspension.  XXII,  113,  May^  1866.  Where  an  officer 
was  sentenced  to  suspension  from  rank  and  pay  for  three  months,  W<» 
that  his  entire  pay  for  those  months  was  absolutely  forfeited,  notwith- 
standing that  the  pay  of  officers  of  his  grade  was  increased  by  statute 
pending  the  term.     XXIV,  4r,2,  April.  1867. 

2418.  A  sentence  of  suspension  from  rank  and  pay  doe^  not  affeci 

*See  4  Opins.  At.  Gen.  444;  «  »*</.  2a3. 

'See,  sustaining  tliis  opinion,  Conrad  r.  U.  S.,  32  Ct.  Cls.,  139-146. 
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the  rit,'bt  tif  ibo  officer  to  the  allowHUct-s  which  aro  no  part  of  his  pay,' 
s>  thf  uUowuni'o  for  rent  of  quiirtvrs.  us  itlso  tho  Hlluwani-e  fur  fui^l.* 
XXIX,  <i73.  F.hr'Ktry.  JS7S .-   XXXVIII,  42t(.  Jnnuary.  tH77. 

3M19.  Thf  HtatUN  of  an  officer  under  HiiMpensiun  j.s  tho  Hame  whether 
such  Mi.-iK'n>iion  hiu  ln-cn  imposed  direcllv  liy  wntont*  or  hy  wwy  of 
commutation  of  n  more  severe  punishment.  Thus  where  u  sentem^ 
of  diHiiixsal  WHS  roinniutfcl  to  saspi-nsion  from  rank  on  half  [«v  for 
one  year.  Wrfthat  the  officer,  while  forfeiting  the  rijfhlw  and  privileges 
of  rank  and  command  during  such  term,  was  yet  luucnnlile  to  trial  hy 
court  martial  for  a  military  offence  committed  pending  the  same. 
XXXVITI,  221,  January,  J.S77. 

S4S0.  Where  an  oflii-er,  when  under  a  t^ntence  of  !>utt{)eni«ion.  itt 
ordered  hy  the  commander  who  approved  the  sentence,  or  some  higher 
comjM'tent  authority,  to  rewmne  his  conmiand  or  the  p»"rfoniuinco  of 
hi»  regular  military  duty.  «uch  order  will  in  geneml  o()cr8te  tu*  a  con- 
structive remiwiion  of  the  pusiuhment  and  thu«  terminate  the  xu-ipcn- 
sioii;*  but  allowing  an  officer  while  under  suspension  t<»  i>erfonn 
certain  xlight  duties  in  closing  his  accounts  with  the  I'niteil  States 
wouW  not  have  such  effect.     XXXVII,  liW),  lM-etuh^,\  m.',. 

94S1.  A  sentence  of  suspension  from  duty  an<I  pay  for  fifteen  days 
4l<ie4not  imply  confinementto  quartern,  or  involve  a  condition  of  arrest. 
It  is  cii8tumar>'  for  un  <ifficer  undergoing  i»ent*Mice  of  au8[K'nsion  from 
pay  and  duty  to  Iw  allowed  the  limits  of  his  comnund.  V'lt,  ^2  Ffh- 
rtfiry.  l/t€i. 

948S.  Where  a  wntenee  suspended  an  ofHrer  "fi-om  the  service  for 

Um"  term  of  six  month;*,"  hrid,  in  new  of  the  general  principle  that 

poy  may  not  Ite  forfeited  by  implication,  that  such  sentence  eonirl  not 

jiroperly  be  construed  ajt  intending  a  forfeiture  of  ])ay,  hut  should  be 

regarded  at  imposing  a  suspension  from  rank,  pmmotion,  and  cora- 

f —lid  only;  that  a  larger  meaning  should  not  l>e  ascri)>ed  to  itn  Ian. 

^■Rn^  merelv  Iwcause  it  wait  expretused  in  general  ti>rnut.'     XX.III, 

Wbfl,  April,  isb-7. 

tUS.  Like  dismisnal,  «us[ienHioii  takes  effect  upon  and  from  notice 
of  the  approf'al  of  the  sentence  officially  communirated  to  the  offi««r,* 

'  McNwhten.  27. 

*AmL  ■■n  1h^  Mine  priiii-ipl<^.  tin-  liilcr  mi''  pzistiiiif  iirivilritv  nt  [iiirrluiaiiii;  fiirt  at 
a  mliuval  rattt  wimM  not  im  ftttFnnt. 

•firr  Mr.Vaghtm,  ■•2. 

'TlK>l"niM,  "  to  bi- 8U!ipeiiil(>'l  (nun  M-rvlcc  "  anil  "Irotn  ilnty,"  arc  ranr I y  employed 
In  Iht-  loUitarv  •eni™.  Thi*  Innii.  "to  Ix-  nutu-nilvd  from  nutk  and  iluty,"  infiiTg, 
liovrnr,  bi  <i.  r.  M.  0. 10.  A.  <i.  O.  of  18K^.  Rimppntnon/nnii  duly,  v  •tvtintroUbpil 
Iriiiii  RHpt-turiuii  from  raiik,  if  a  n<oii|t"iieil  imnlnnnifnt  in  the  fmiitiJ  lervin^.  Navy 
raloUniM.  Art.  32.  an-.  2;  EtajTWOod,  IH-A. 
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either  by  the  promulgation  of  the  siime  at  his  station,  or,  where 
is  absent  therefrom  by  authority,  by  the  delivery  to  him  of  a  copy 
of  the  order  of  approval  or  other  form  of  official  personal  notification 
of  the  fact  of  the  approval. »  XX VIL  1>41,  Strptetirher,  1S6S;  XXXIIL 
\0\K  Jnm.  1S72;  XXXVIII,  Wl,  OcUjber,  1876. 

2424.  Under  the  ruling  of  the  Secretary  of  War,  as  published  in 
Circ.  No.  8,  A.  (i.  O. ,  1H88,  an  officer,  under  suspension  but  not  required 
by  his  sentence  to  Iw  ""confined  to  the  limits  of  his  post,'^  is  not  entitled 
to  forage  for  his  horse  or  horses  during  the  term  of  his  suspeosion. 
68,  458,  J^//,  189.2. 


T. 

2425.  The  authorities  of  a  State  or  Territory  (or,  of  course,  of  i 
county,  town,  &c.)  are  not  empowered  to  tax  an  officer  or  soldier  of 
the  army  on  account  of  his  pay,  or  for  any  personal  property  in  his 
possession  proj^tMly  n»quired  for  the  due  exercise  of  his  office  or  per- 
formance of  his  militarv  duties.  Officers  and  soldiers  of  the  armvare 
instrumentalities  provided  liy  law  to  enable  or  assist  the  President  to 
exercis(>  his  constitutional  function  of  Commander-in-chief  and  Execu- 
tive of  th(*  nation.  The  pay  and  emoluments  furnished  them  by  Con- 
gress are  means  to  make  their  services  passible  and  effective,  and  their 
right  to  receive  and  enjoy  the  same  cannot  Ix?  in  any  degree  impaired 
or  infrin<ir«Hl  \\\)o\\  by  the  authorities  of  a  distinct  and  inferior  sover- 
eignty. And  the  same  ])rinciple  of  exemption  properly  applies  to 
their  arms,  ecjuipmrnts,  horses,  and  other  personal  propert}'  required 
to  1m»  iKKsscsscd  and  employed  by  them  in  the  military  service.'  XXX, 
L>ir>,  ^fitrrl,^  lS7(t:  XXXix,  5Jj8,  Junt,  1878. 

»Cc»in|>ari'  §§  111»7,  1S48,  and  1849,  (tnte. 

^Iii  th(;  leuilin^  cane  a|)pli(.*Hble  to  this  subject — Dobbins  r.  Commissionera  of  £m 
county,  IT)  IVters,  4:55 — the  Supreme  Court  of  the  United  States,  in  declaring  to  be 
uii(^>n^titntional  a  State  statute,  so  far  as  it  authorized  the  taxing  of  the  o/Rcr  of  A 
captain  in  the  V .  S.  ri'vt^nue  service,  held  a**  follows:  **The  compensation  of  tn  officer 
of  the  TnittMl  Statt-s  is  tixed  ))y  a  law  made  by  Congress.  It  is  in  its  exclusive dk»- 
cretinn  to  <U*rIare  what  nhall  Ik»  given.  It  exercises  the  discretion  and  fixes  the 
amount,  and  ('<»iifi'rs  u|M»n  the  otiii^r  the  right  to  receive  it  when  it  has  been  earned. 
Any  law  of  a  State  iiiijM  sin>;  a  tax  u]>on  the  office,  diminishing  the  reoompenfle,i8^ 
conflict  with  the  law  nt  the  TnittHl  States  which  secures  the  allowance  to  tneofficer." 
Further:  "Taxation  l>y  a  State  cannot  tuci  u(>on  the  instruments,  emolmnentB  sod 
jtersons  which  the  Tnited  Statet^  may  use  and  employ  as  necessary  and  proper  meioB 
to  execute  their  sovereign  j)<>wer8.  ♦  ♦  ♦  Tne  State  governments  cannot  Ity* 
tax  upon  the  constitutional  means  employed  by  the  government  of  the  Union  to  exe* 
cute  Its  constitutional  powers."     In  a  later  case,  Society  for  Savings  r.  Coite,  6 
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9426.  The  prim-iple  exempting  from  tnxatioD  tl»>  offiw  r>r  mlnry  of 
Mti  tiflii'i-i-  of  tiio  I'liitpd  States  upplicu  to  oftiirei's  on  thn  i-etinKl  list 
vquallv  with  thoM-  on  the  active  list  of  tho  Hriiiy.  Itctirud  offip^rfi, 
hoiiig  H  iwi't  of  the  nrnty,  are  a  part  of  the  machinery  of  tb«>  Govcrn- 
mpnl.  tlioti|fh  a  part  not  oftvii  i^l11p<1  into  ai-tivo  operation.  XXXVI, 
IM.  />«ie»,<Arr.  /.S74;  L'Hl,  March,  187'',.  Hut  thoiijrh  a  retired  officer 
<miinot  If^lly  l>c  taxitl  l>y  State  or  munieipal  authorities  on  ai'cuunt  of 
hu  artny  pay  as  property  or  ineoine,  he  is  subject  to  lie  taxed  foi-  other 
property  «>wn«l  and  held  at  his  place  of  resident.  like  any  other  citi- 
zen. XLII.  *Mi!>,  JuM,  JSfiO.  Similarly  held  with  respect  to  enlwted 
men  on  thp  retired  list  of  the  army.  Cartls  Wp16,  J/arcA.  1S.97;  8799, 
Ju/t,.  !fi!)'J. 

SiUt?.  The  f|uestion  of  re,sidenee  i.s  one  of  perM>nai  intent;  an  act  of 
will  being  net-CfiHary  to  ucipiire  it.  An  officer  or  soldier  on  the  active 
list  cannot  properly  be  taxed  as  a  tmidnit  of  a  State  or  Temtory  on  the 
eolc  gmunil  that  he  is  stationed  at  a  lK>6t  or  plaeo  within  »ueh  State  or 
Territory.  A  member  of  the  army  is  lommorant  at  his  militan,-  sta- 
tion not  by  bin  own  volition  but  in  piirsuanct^i  of  the  orders  of  u  mili- 
tan,- superior.  By  further  orders,  also,  he  is  lialile  at  any  time  to  be 
retiiovtHl  to  u  difTerent  station  and  one  in  anotber  State.  His  abiding 
at  bis  station  is  thcrefon-  Iwtb  involuntary  and  temporary,  and  it  is  in 
Ifenenil  much  mon^'  reasonably  pn'i'umable  that  an  officer')*  station  ia 
not  bis  residence  than  that  it   U  smb.'     XXX,  215,  Jf,in:ft.  l/iTO; 


WaQac*.  006,  the  Miiitr  court  JmImw:  "All  inib}wlji  ihit  wliicU  Iho  RivnrMon  power 
ol  a  ftuir  vxtmdii  aiv,  w  a  gunml  rul<-,  prnjit^r  siihjrelB  of  Uutinti,  hut  In«i  jioirvr 
td  *  Sialt^  lo  Ui  Aof*  lint  pitenri  to  fhow  mesne  which  are  ^ninioyed  by  Cun^rem  to 
rmrty  Into  esenition  Iht*. )Kiweni  cunfprnsl  ir  •'—  »■■-■<—"■•.■—•.•"•!"-      " —'■ — 


n  Uiv  t'tsleial  CoiiBtitation. 
*bly  1b«  taung  jmwnr  iif  the  St>to«  ia  very  (»in|)rehcn8ivr  uid  pcrvnding, 


not  without  hniitii.  Stitt«  i«x  Uwe  cwinot  niatnMD  tta«  action  of  the  natiunal  jpivem- 
meni.  nor  an  tliry  abridge  tiw  u|i«tation  ul  anv  law  which  ( V>nKrt»i  amy  coosUtn- 
liunally  pwM."  TliiH  i^'nvral  il(H-trii»  is  appliwi  hy  Alty.  Gen.  Black  {V  Opina.  477), 
■fhillnwn:  "Thv  authorJtJwalaKuilf  nuinot  im|K»iea  tuc  nni>n  thei«lary  of  a  F«d- 
enl  odleer,  or  uihui  Die  ooniiwiuatioii  \mt\A  by  the  Uuit«4  .Statnt  to  any  penon 
Hirnril  Inllir  irri  I'  ii  r  "  AridaBtlliuiIratiogtbe  prindpIrinTolved,  Mwalao  MiOil- 
kirlir.  Marvlana,  4  Whiwlon,  31t!;  Wcrtcn  ».  ('h»rlwto»Ti,  2  PWeni,44«;  Searigbtn. 
MakM.S  Ilowafl,  M>\:  Bank  »r  Couiiiioree  r.  N.  Y.  iAU.  'i  Black,  fil'Oi  Provhkent 
liMt.  r.  Mao.,  fl  Wallaiv.  Oil;  Tli<>  Itankn  v.  The  Mayor.  7  id.  IS;  Bank  •'.  Kupoi^ 
nmn.  id.  2ft;  Hailroa.1  f...  -,  |Viiirt"n,  I»  i>l.  h.  Carrol  r.  ferry,  *  Mcl*«in.  26: 
ttctMn  r.  BaniioT.  .Vi  Maitif.  .'74;  li|.iciioii  «f  Jiini«»s  53  N.  Hanin.  634;  ['uitvd 
StMMv.  Weiw.  6  (■«.  I.,  J.  It.  01;  Wart.  t'u.  TeL  tV  t- Bklimowi.WlinH.  I;  KUto 
c  Gartim.  32  Iml.  1;  7  Upino  At.  tieo.  ATH;  14  trf.  ISO.  In  the  cw  of  Kailnwd 
Cam[wiy  t.  T**ni>4nn,  ni/im,  it  \»  RpM-lfM  by  8tmiw  J.  that,  "ibe  Staiw  tnay  not 
Itnrv  Wttm,  the  ifirrrt  tfrri  ol  which  xhall  be  to  binder  the  exerdBr  u(  any  powen 
which  balnng  Ut  the  National  ^venuuciiL" 

'Thataperpon,  howfvcr,  #hnll  branviilent  or  inhabitant  (t«Tnia  liaviiix  prsctj- 
«ally  the  aame  meBniufr  in  Imh  i  of  a  State,  i*  not  ewentlal  to  t«n<lrr  liiui  or  hia 
prrjierty  taxable.  The  |»>wfr  of  a  Sute  ti>  tu.  which  is  "one  of  it«  attriliulnnf 
wiwil^ty,"  ntcnihi  to  all  «i1>ii-ct!< — {iciwnji,  prnptrrty,  or  burinew  triffiin  it*  mri»> 
darfiua,  aoa  It  niay.  aa  a  ttviit-nil  nilc.  leitally  fax  )Nfm>ua]  pr*i]ierl)'  heiil  or  twlny 
wilbin  it*  liiuita.  williout  nionl  to  the  •lominl  of  thi-  owner.  Her  i-aae  of  State  Tkz 
on  Panrign-Ilehl  Bonili,  15  Wallaw.  '11»;  Uailiuad  Co.  r.  Pvnialon,  IK  id..  2»:  Dn«r 
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XXXVII,  3im,  ^^orrh    ISrO:  XXXIX,  503,  e/ww^, /c97.9;  XLL120, 

2428.  An  officer  or  soldier  of  the  army,  though  not  taxable  officially, 
may  be  and  oft(»n  is  taxable  |)ersonally.  He  is  not  taxable  by  a  State 
for  his  pay,  or  for  the  arms,  instruments,  unifonn  clothing,  or  other 
proiHM-ty  p(»rtaining  to  his  military  office  or  capacity,  but  as  to  house- 
hold furniture  and  other  jx^rsonal  property,  not  military,  he  is  (except 
where  stationed  at  a  place  under  the  exclusive  jurisdiction  of  the  United 
States)  equally  subject  with  other  residents  or  inhabitants  to  taxatioa 
under  the  local  law.^  LIII,  598,  Aj/nf.  ISSS;  LV,  H2:3,  ./w/*r,  im; 
49.  217,  Srpfrmhrr.  JS91;  Cards  472,  October,  J894;  3521,  Septemhr, 
ISO?;  3:)74,  Xf^rrmhrr.  1H07;  4888,  S^jpfemht-r,  1S98. 

2429.  The  fa<t  that  a  man  has  formerly  been  a  soldier,  or  is  now  in 
the  receipt  of  a  jwusion,  or  is  an  inmate  of  a  national  home  for  rolua- 
teers,  can  atfect  in  no  manner  his  liability  to  taxation  in  the  State  A 
his  residence  or  habitancy,  unless,  and  only  so  far  as,  he  may  belong 
to  a  class  sjK»cially  exempted  from  taxation  by  the  laws  of  the  Slitoi 
There  is  nothing  in  the  laws  of  the  United  States  to  relieve  sucha per- 
son from  ])eing  taxed  for  his  poll,  or  on  his  property.  00,  325,  /m^, 
1803:  66,  1*U.  J%,  180^;  Card  2513,  Augmt,  1896. 

2430.  The  sovereignty  and  jurisdiction  over  reserved  lands  in  a  Ter- 
ritory, so  long  as  it  remains  such,  reside  exclusivel}'  in  the  United 
States.  So  /<</</,  that  the  Territorial  authorities  of  Wyoming,  thea 
a  Territory,  had  no  legal  authority  to  enact  a  license  fee  or  other  tax 
for  the  selling  of  Ihmt  on  the  militar>'  reser\ation  of  Fort  D.  A.  Bus- 

r.  Sniall,  4  Blatch.,  'liYM  Pe<>ple  r.  McCreery,  34  Cal.,  432;  Hanson  r.  Vernon,  27  lom^ 
48;  City  of  Phila^i.  r.  Tryon,  .iT)  Pa.  St.,  404;  14  Oj)in8.  At.  Gen.,  200.  In  theopmioa 
latrt  cite^l,  the  Attorney  (leneral,  ujxm  the  question  of  the  authority  of  the  State  of 
New  York  to  tax  the  projjerty  of  wldiere  held  by  them  upon  a  part  of  thesoTWii- 
ment  lands  at  \\\^X  Point  a>»  to  whioli  a  eewion  of  the  State  jurisdiction  haa  notia 
fact  then  be«*n  ohtaininl,  held  a»<  follows:  **If  the  personal  projierty  referred  to  i« of 
a  kind  subject  to  taxation  by  the  laws  of  the  State,  and  its  «7ti4»  L<«  Vithin  the  teni" 
torial  jurisdiction  of  the  State,  I  <lo  not  think  that  the  fact  that  the  owner  tfaa 
enlistnl  man  in  the  service  of  tlie  TnittHl  StateH  and  has  done  nothing  to  gain 


dence  or  citizensliip  in  the  State,  is  in  itself  Hutficient  to  exempt  the  property  isott 
State  taxation."  And  it  is  added:  **In  repanl  to  land  owneil  l>y  the  Umted  Stttei 
within  the  limits  of  a  State,  over  which  the  State  has  not  parted  with  its  jurisdictkMi, 
the  TnittMl  States  stand  in  the  rt»lation  of  a  pn>prietor;  and  the  local  officers  have,iA 
my  oi»inion,  tlu*  same  rijrlit  tv  enter  uiK)n  such  land,  or  intt»  the  building?  locatei 
there,  and  s»'ize  tlie  iK^rsonal  pro|H»rty  of  individuals  for  non-pavment  of  tax«i 
thereon,  as  they  have  to  enter  uiH>n  the  land  or  into  the  buildings  of  any  other  pro- 
prietor for  the  same  pur|M>s<»;  it  InMng  understood  that  in  the  former  caise  thengtt 
must  \ye  so  exercist'd  as  not  to  interfere  with  the  operations  of  the  Creneral  Gov*!*' 
ment."  And  s«*e  14  opins.,  27.  Persons,  however,  residing  within  a  reeervation or 
j)lace,  ^'rr^/x//>'  jitri^ol'irtion  nnr  irhlrh  tun*  ffffn  reflect  to  or  referred  by  the  United  SMn^ 
are  not  taxal)Ie  bv  the  authorities  of  the  State  within  the  limits  of  which  the  post Ql 
].lace  is  situated. '  See  Mit«hell  r.  Tibbetts,  17  Pick.,  2U8;  Opinion  of  Justices,  I  Met, 
58<):  Commonwealth  r.  Youn^r,  Bright,  302;  0  Opins.  At.  Gen.,  577 — cited  in  note  ti 
'  «J7*),  niitt'. 

»See  Finley  r.  City  of  miila.,  32  Pa.  St.,  381;  also  Hilliard,  Law  of  Taxation, 67. 


»ll:  (be  only  tax  payiibic  therefor  being,  the  retail  dealer's  tax  of 
|8«i.  imp<weil  by  the  Inited  States  iindpr  Sot-.  3244.  Kov.  i^U.  L.,  71, 
F^r\Mry.  JffSO. 

M31.  /AVi/.  that  as  exoUt^iive  jtiritMlictioii  had  not  iKtiii  ceded  by  the' 
Stalv  of  NVbraska  over  the  military  n-'serv-ation  of  Sidney  Barracks. 
the  State  authorities  l'ouM  le^ly  levy  u  license  tax  for  the  i^elliiif;  of 
beer  at  the  i>Oi«t  oantei-ii.  L...  153.  March.  ISiiiJ.  And  similarly  held 
•H  to  the  authority  of  otficials  of  Michi^n  to  tax,  under  the  law^  of 
tint  State.  Uie  »ellin^  of  liquor  »t  thu  canteen  of  Fort  Mackinac,  a 
port  not  under  the  exclusive  iurisdietion  of  the  United  States.     36,  Itil, 

243S.  /A/'/,  that  the  officer  in  charge  of  a  canteen,  in  making  sales 
of  cigars,  would,  though  the  same  were  sold  to  the  canteen  in  the  lirst 
tBsUDci-  by  the  Subsistence  BoiHLrtiiient  of  the  Army,  be  a  dealer  in 
■wauhctured  tobacco  in  the  »eni«e  of  the  act  of  Man-h  H,  1K8-1,  and  oa 
nob  liable  lo  pay  the  government  tax  uf  t^AOj/er  anjittm,  prescribed 
thereby.'     L..  •ill.  Aj^rii,  JStiC. 

M33.  Ilie  Mackinac  National  Paik  wa^  e»«tHl)li8he<l  by  the  act  of 
Congrewi  of  Itlarch  'A,  1875.  which  also  authorized  the  Secretary  of 
War  to  grant  leases,  for  building  purpowx*.  of  certain  small  pureed  of 
hod  within  tlie  |mrk.  I'nder  this  authority  n  numtter  of  parcels  were 
Intoed  u[Nin  which  impnivcmcnb^  were  made  b}'  the  leiwecs.  and  the 
Stale  authorities  have  pi-oceeded  to  impose  taxes  upon  such  improve- 
tDentA.  By  U)e  act  of  C'-ougrcss  of  Juno  15.  lS3f{.  authorizing  the 
Bdminion  of  the  State,  lands  of  the  I'nited  States  within  tJie  State 
were  to  be  exempted  from  taxation.  But  the  State  has  never  ceded  t« 
the  L'nited  Staten  exclusive  jurisdiction  over  the  landa  of  this  park, 
•ad  therefore  never  |»rted  with  its  authority  to  tax  private  property 
located  therein.  JMd  that  the  improvements  referred  to  were  legally 
taxable  as  the  private  pntperty  of  individuals  under  the  laws  of  the 
SUle,      39,  m.  F'hntfiry.  ISVO. 

M34.  L'nder  the  act  of  (.'ongre-Hs  admitting  California  as  a  State — 
art  of  SeptemlM'rlt.lHSO.c.Sn— and  under  Hubscqucut  statutes  enai-ted 
by  the  State  Lt^islature,  all  land  of  the  l'nited  .Statea,  and  all  build- 
ings and  improvements  Itelonging  to  the  L'nited  States,  within  that 
Stale,  are  exempted  from  taxation  by  the  State.*     LIV.  189,  A'tgwit, 

IXJfl. 

MM.  In  ceding  to  the  I'nited  Stater*  exclusive  jurisdiction  over  a 
nilitary  rcML>n*alion.  the  act  of  the  legislature  of  tlie  State  need  not 


'Tbr  "ranl#««,"  n-fcrrwl  W  in  rlu» 
ma  M  the  "putt  «x(.-httiii(i>"  « tilth  i* 
t«  ooiniofi,  Ciiart  uf  (laiiiw.  < 


iKCi:- 


nit  the  two  precvdinK  Mvt)(l^l^  nas  ntir  the 
iialnlaiiw^  under  exiitiag  n^allutu  ( ItiOO). 
nute  tu  i  3011,  ante. 
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specitically  roHiKjuish  the  right  to  tax,  as  the  State  independently  c 
any  act  of  cession  has  no  right  to  tax  the  means  or  instnimentaliti( 
whereby  tlie  government  of  the  United  States  performs  its  function: 
64,  380,  Aprils  ISOJ^.  And  this  includes  and  applies  to  a  municipalit 
within  th(^  State,  as  l3eing  a  part  of  the  State  and  created  by  it  S 
heliL  that  a  tax  levied  bv  the  citv  of  Buffalo,  N.  Y.,  on  the  land^c 
the  Fort  Porter  military  reservation,  for  non-payment  of  assessment 
or  otherwise,  was  wholly  illegal  and  void.  31,  -4^0,  Aprils  ISf^'. 
Similarly  luhl^  that  the  city  authorities  of  Highland  Park,  Illinois,  wei 
not  emiH)wered  to  levy  on  the  Fort  Sheridan  resen'ation  for  tl 
improvement  of  adjacent  lands  or  for  other  public  improvements.  91 
183,  Jatnninj.  MX). 

8436.  Certain  land  was  conveved  to  the  United  States  bv  the  Citrc 
St.  Paul,  Minn.,  in  18^2,  for  the  erection  thereon  of  a  quartemmst* 
and  commissary  depot,  an  appropriation  having  been  made  by  Coi 
gress  for  the  purpose  on  condition  that  the  land  should  be  conveyi 
to  the  United  States  free  of  c*ost.  Hel<h  that  the  property  is  i 
instrumentality  of  the  United  States  government,  and  as  such  is  w 
subject  to  loi-al  t^ixation  of  any  kind,  and  therefore  not  subject  I 
an  assessment  for  street  improvements.  This  principle  declared  t 
Chief  Justice  Marshall  in  McCuUoch  i\  Mar}* land  (4  Wheaton,  31 
has  been  applied  in  a  large  number  of  later  cases  (25  Am.  and  Ei^ 
Enc.  of  I^aw,  lot>,  //  >'^.)*  and  «*n  no  longer  be  questioned."  Cm 
25J)8,  Srpft//t7fr/\  /'V.96\  Similarly  heM^  with  respect  to  assessment 
under  State  legislation  and  municipal  ordinance,  for  the  improvemw 
of  street  and  side  walks  adjacent  to  the  military  reservation  of  Jacksc 
Barracks.  Louisiana.  Card  2H87,  September,  1896.  And  tteld^  that 
tax  on  real  estate  purchases  under  the  laws  of  Tennessee  would  not  1 
operative  against  the  Uniteil  States  as  purchaser  of  lands  in  that  St« 
for  the  Shiloh  National  Military  Park.  Card  3^)62,  ApnL  1897.  Al 
held  that  the  United  States  was  not  liable  for  an  assessment  for  layii 
water  pi|^^s  along  the*  east  side  of  the  National  Cemetery,  Philadelphi 

*The  ('oniptroller  of  the  Trea#»un-,  in  an  opinion  dated  January  30,  1896  (Vol  1 
375),  wii<l:  *'  It  in  well  eHtablisheii  faw  that  the  property  of  the  United  States,  orti 
of  the  instninientalitit»8  employe^i  bv  tliem  in  the  performance  of  their  proper  fw 
tioiiH,  i.s  not  the  HuhitHt  of  taxation  hv  the  States  or  any  pulxiiviniona  thereof.  (M 
CuIUxh  r.  Marvlan<l,  4  Wheat.,  316;  bnl>om  r.  Bank  of  the  Unite*!  Stat«,  9  Wheil 
7:«;  Wt^jiton  v.  (  liarle>»ton,  2  Pet.  449;  Dobbins  r.  Gommissioners,  16  PeL  4^5;  Bb 
of  Comnienv  r.  New  York  City,  2  Black.  620;  Bank  Tax  Case,  2  Wall.,  200.)  M* 
of  the*H»  <-a.«eH  re]ate<l  to  the  taxation  of  instrumentalities  aiiopted  by  the  TiBl 
States  for  the 
The  prin< 
United  St 

States  in  which  the  question  has  arisen  (Andrews  r.  Auditor,'28  Grattan,  115;  C 
ca^o,  etc.,  Railway  Company  r.  City  of  Davenport,  51  Iowa,  451),  and  hasateob 
spei*ifically  applicMl  to  ansi'ftsinent.*'  for  public  works  from  which  specific  bene 
would  be  derived  (Fagan  r.  Chicajro,  84  111.,  227)." 
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Pa.  (Card  3930,  Marchy  189S)^  or  for  a  *' consumption  tax''  levied  on 
sugar  purchased  in  Porto  Rico  for  the  iwe  of  United  States  troops. 
Card  6054,  March^  1899.  Nor  is  the  post  exchange,  as  a  recognized 
instrumentality  of  the  government  of  the  United  States  (see  note  to 
§  2014,  ante)^  liable  for  local  or  nmniciixil  taxes  or  licenses  on  the  sale 
of  commodities  for  the  exclusive  use  of  persons  in  the  militar}"  sen'ice. 
Card  7324,  JS^m^mber,  1809. 

TEEEITORT. 

S437.  The  officers  and  soldiers  of  the  armv  within  a  Terr  torv  are 
subject  to  its  criminal  laws  equally  with  its  citizens,  except  w^here  the 
enforcement  of  such  laws  would  obstruct  the  operations  of  the  United 
States.     61,  199,  Jarmary,  1892. 

8438.  The  military  should  obey  the  subi^f  nas  of  the  district  courts 
of  Territories,  which,  under  Sec.  1910,  Rev.  Sts.,  are  vested,  in  all 
cases  arising  under  the  Constitution  and  laws  of  the  United  States, 
with  the  same  jurisdiction  as  the  U.  S.  circuit  and  district  courts. 
Sees.  877  and  911,  Rev.  Sts.,  prescri})e  as  to  the  form  and  effect  of 
such  subpoenas,  and  where  a  subjxiMia  served  uix)n  an  officer  or  soldier 
conforms  substantially  with  these  forms,  it  should  be  complied  with. 
UV,  194,  July,  1887^ 

M39.  A  Territorial  statute  is  oin^mtivo  uix)n  a  military  resen^ation 
within  the  Territory,  so  long  as  it  does  not  conflict  with  the  laws  of 
the  United  States,  or  with  the  military  administration  or  legitimate 
operations  of  the  Government.  Thus,  fuld  that  a  statute  of  Arizona, 
making  it  penal  to  sell  intoxicating  liquor  to  Indians,  while  it  would 
mhibit  a  post  canteen  from  selling  Ix'cr  (if  intoxicating)  to  Indians 
in  general,  could  not  legally  affect  the*  sale  of  such  beer  to  Indians  who 
were  enlisted  soldiers  of  the  United  States  and  therefore  within  the 
regulations  of  the  army  allowing  such  sale  to  soldiers  under  certain 
conditions.^    48,  464,  Augmf,  1891. 

TRIAL. 

S440.  Except  by  the  authority  of  exi)rcss  statute,  an  accused  can 
never  be  entitle  to  be  tried  bv  court  martial.  Where  he  is  amenable 
to  trial,  the  Government  mav  cause  him  to  be  tried  or  mav  waive  a 
triaJ,  at  discretion.    66,  259,  Jun,^  189]^. 


'See  U.  8.V.  Hnrshnuin  (53  Fe<i.  Rep.,  543),  in  which  it  wa^'  hoM  that  aii  Indian 
o#  tbe  Nez  Perces  tribe,  a  soldier  in  the  TnitiMl  States  Anuy,  wa^  an  Indian  under 
the  ehaiige  of  an  Indian  superintendent  or  a^ent  within  the  meaning;  of  Sec.  2139, 
Btfv.  Sts.,  which  provides  that  every  ]K>rHon  who  diH]N>seH  of  Hpirituoud  liquore  to 
uty  Indian  "under  the  charge  of  any  Indian  i<ui>erintendent  or  agt^nt  *  *  *  ghaU 
lie  panishable    ♦    ♦    •    .»* 
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2441.  The  fact  that  an  accused  soldier  was  tried  with  hands  or  feet 
in  shackles,  or  with  hall-and-chain  attached,  these  having  been  omitted 
to  be  removed  during  the  hearing  before  the  court,  does  not,  however 
reprehensible,  atfec»t  the  legal  validity  of  the  proceedings  or  sentence. 
L,  33,  Ftbruary,  1886;  LHI,  196,  October,  1886;  LV,  686,  July,  1888. 


u. 

XT.  8.  C0MMI8SI0HSB. 

2442.  Where  a  U.  S.  commissioner  in  Indiana  issued  to  a  U.  S. 
marshal  a  warrant  for  the  arrest  of  a  deserter  from  the  army,  aod, 
upon  such  deserter  being  brought  before  him,  adjudicated  the  ques- 
tion of  his  right  to  discharge  from  the  military  service,  and  ordered 
him  discharged  therefrom — held  that  the  entire  proceeding  was  coram 
nan  jiidiee  and  a  gross  assumption  and  exceeding  of  authority,  and 
advUed  that  the  facts  of  the  case  be  communicated  to  the  Attome? 
General  for  his  action,  and  that  the  deserter  be  forthwith  re-arrested 
and  brought  to  trial  by  court  martial.     68,  287,  March,  1893, 


V. 

YABIAHCE. 


2443.  A  material  variance  between  the  name  of  the  accused  in  the 
specification  and  in  the  sentence  should,  if  possible,  be  corrected  by  t 
re-assembling  of  the  court  for  a  revision  of  its  sentence.    If  this  be 
rendered  impracticable  hy  the  exigencies  of  the  service,  the  sentence 
should  in  general  be  disapproved  as  fatally  defective.    Thus  hdd,  int 
case  where  the   names  in   the  sentence  and  the  specification  were 
entirely  different,  the  one  being  John  Moore  and  the  other  James 
Cunningham  (XVII,  t>01,  February,  1866);  also  in  cases  in  which, 
while  the  surnames  were  the  same,  the  christian  names  were  quitiB 
different,  one  being  George  and  the  other  William,  &c.  (IX,  27, 18V 
May,  1864):  also  in  a  ea^^e  where  the  name  in  the  sentence,  thoiigk 
similar  to  that  in  the  specification  was  not  idem  9onans^  as  where  tl 
accused  was  arraigned  uix)n  charges  in  which  he  was  designated  ^ 
Woodworth,  but  was  .sentenced  under  the  name  of  Woodman.    II,  Si 
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/mw6%  186S.  A  difference,  however,  in  a  middle  initial  is  not  a  material 
niriance^  a  middle  name  not  IxMng  an  essential  part  of  the  christian 
name  in  law.^     XIII,  481,  Marrh.  ISOr,;  Card  906(>,  October,  1900. 

Y0LTJHTEER8. 

2444.  The  volunteer  force  during  the  civil  war  was  not  a  part  of  the 
militia,  but  of  the  army  of  the  United  States.  Though  assimilated  to 
the  militia  in  some  respects,  as,  for  example,  in  the  mode  of  original 
appointment  of  regimental  and  company  officers,  it  was  as  distinct  In 
law  from  the  militia,  as  was  the  so-called  *'  regular''  contingent  of  the 
Minv.*  Volunteer  officers,  once  nmstered  into  the  ser\'ice  of  the 
United  States,  and  while  the}-  remained  in  that  service,  did  not  differ 
substantially  from  regular  officei-s  in  their  status,  rights,  or  otherwise. 
Fheir  tenure  of  office  was  indeed  briefer:  this,  however,  was  not  a 
material  legal  distinction,  since  the  term  of  regular  officers  was  also  in 
K)me  cases  limited  by  statute  to  a  definite  period — as  the  duration  of 
tbe  existing  war.     XXXIV,  45i),  St^ptemher,  1H7S, 

S445.  In  a  case  of  a  volunteer  officer  unjustly  dismissed  by  sentence 

ar  order  during  the  civil  war,  and  applying  for  restoration,  there  is 

the  obstacle  (not  encountered  in  a  case  of  a  regular  officer)  that  the 

folunteer  contingent  of  the  army  has  l)een  long  since  disbanded,  so 

that  a  restoration  to  office  in  the  same  is  impmcticable.     And  as  a  dis- 

lussed  officer  cannot  of  course  l>e  granted  an  honoi'able  discharge  from 

tke  army  without  first  being  readmitted  to  the  arniy  by  a  new  appoint- 

Bient,  and  a  volunteer  officer  i^annot  (ta  nueh  be  so  readmitted,  advised^ 

b  a  case  of  a  volunteer  officer  applying  for  relief  on  account  of  an 

QDJast  dismissal,  that  the  form  of  relief  most  apposite  to  his  case 

^  Vould  be  a  special  enactment  giving  \i\\\\  pay  from  the  date  of  his  dis- 

Bisdal — reciting  that  the  same  was  based  upon  insufficient  grounds — 

lothe  date  of  the  final  muster-out  of  his  regiment,  precisely  as  if  he 

Idid  continued  regularly  in  the  service  during  the  interval.     XLllI, 

»,  Fimuiry^  1880. 

H48.  Officers  of  volunteers,  or  officers  holding  office  in  the  army  of 
t limited  tenure,  who,  without  change  of  rank,  were  incorporated  into 

insertion  or 

.  ^  jiny  proceed- 

ivdefective  iu  point  of  law,"  see  2  Opinn.  At.  (ien.,  :i32;  8  id,  467;  alno  Franklin  r. 
Sfikuidge,  5  Jooiis.,  84;  Rooeevelt  r.  Ganlinier,  2  Ck>w.,  463;  StaU>  r.  Webster,  :^ 

-  'ilailhiilniftiiig[the  distinction  made  in  Sec.  K,  Art.  I,  of  the  Constitution,  between 
pe  army  and  militia,  and  indicating  the  status  of  the  volunteere,  durinff  the  civil 
iar,  M  a  pari  of  the  former,  see  Kerr  r.  Jones,  19  Ind.,  861;  Wantlan  v.  white,  id. 
Wl;  la  tbe  matter  of  Kimtjall,  9  Law  Rep.,  503;  Bonoiwti-  "^  rtoQ,  16  Grat, 
lli^48ft. 

ie9oe--«i (4 
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the  military  establishment  at  the  end  of  the  civil  war,  by  the  aet  of  Juh 
28,  18H6,  or  other  statute,  !)eeame,  or  remained,  as  permanently  and 
completely  officers  of  the  rejpilar  army  as  if  they  had  been  originalK 
appointed  in  the  same;*  and  brevet  commissions  held  b^'  such  offiee^ 
prior  to  such  incoi*poration  remained  thereafter  as  valid  and  effectual 
as  did  the  original  commissions  to  which  such  brevet  commissions  wen 
incidental,  and  fully  conferred  in  the  regular  army  the  brevet  nmi 
specified  in  the  same.*     XXX,  1,  May^  1869. 

2447.  In  the  case  of  the  volunteers  during  the  cini  war,  the  muster 
in  was  the  regular  form  of  acceptance  into  the  ser\nce.  *"*  Enrol 
ment"  or  "enlistment''  was  a  mere  oflfer  of  sen'ice  not  complete 
till  acceptance  and  nmster-in.'  In  some  cases  indeed  there  was  no 
fonnal  muster-in,  l)ut  the  fact  of  acceptance  was  sufficient!}'  evideni'ed 
by  the  paying  of  the  soldier,  placing  him  on  duty,  or  availing  of  hfe 
service,  or  otherwise  treating  him  as  duly  in  the  military  service  of 
the  United  States.  54,  813,  July,  1892;  Cards  7050,  9159,  (kUikfr. 
1900. 

2448.  The  so-calhnl  Quartermaster's  Volunteers,  of  1864,  oompo^ 
of  clerks  and  other  civilian  employees  of  the  War  Department,  were 
not  authorized  by  statute  to  be  formed  into  a  volunteer  organizatioD, 
nor  were  they  authorized  to  be  paid  or  in  fact  paid  as  such  or  odiCT- 
wise:  nor  were  they  mustered  into  the  military  senMce  or  mastered 
out  or  discharged  from  it.  They  were  merely  a  civilian  body  oigiii- 
ized  with  a  view  to  ser\'ice  during  the  temporary  emergency  thl 
might  arise  through  the  inyasion  of  Maryland  by  the  enemj'.  So  hM 
that  the  application  of  an  officer  to  have  his  name  entered  on  tke 
Army  liegister  as  having  been  a  field  officer  of  such  organization  (ta 
a  part  of  the  volunteer  army),  should  be  denied.  Both  Sec.  1226,  Ref. 
Sts.,  and  sec.  :l  of  the  act  of  June  18,  1878,  c.  ^2^.,  authorizing  sucfc 
entries,  (>ontem[>late  that  the  officer  shall  have  held  volunteer  rank, 
and  shall  have  served  as  an  officer  of  volunteers  in  the  army  of  tl« 
United  States.     82.  42,  Ajrt^lL  1889;  S8,  435,  Fehritary,  1890. 

2449.  The  term  **  volunteer  army  "(as  comprehensively  used)  means 
that  temi)onirv  military  organization  or  body  of  men  which  theGor- 
ernment  usually  (Mnploy.s  and  maintains  in  the  militar\' senice  in  time 
of  war  or  othrr  j)uhlic  ibinger.  It  is  made  up  of  (1),  persons  who  vol- 
untarily make  their  engagements  directly  with  the  United  States  to 
serve;  (2),  persons  who  are  conscripted  directly  by  the  United  Stata 

^S^  tlu>  contiriiiatory  opinion  of  Attv.  Gen.  Hoar  (as  to  the  status  of  theiud^c 
a(iv(H»tes  of  thi»  anny),  in  V.\  Opinions,  &6-99. 

*  Sii*  <vm/ra,  17  Opins.  At.  (ien.,  3,  4(). 

'8oe,  to  the  same  offtx't,  opinion  t)f  the  Attorney  General,  dated  February  27,1901 
See,  alt*o,  §§  1751-1754,  m\k. 
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BSM  forced  to  serve:  (8).  persons  who  voliintaril_v  cngi^>  with  n  Static 
to  fterre  in  a  State  militia  organixation.  and  atv  (tt^rethcr  with  that 
ot:ipinixaiiont  <-ullpd  inli)  the  I'niltHl  Stntt^^  st-rvicn  an  Stute  militin  by 
tbi'  I'rwident:  (4),  persons  who  srr  drafted  hy  a  State  and  fon-ed  into 
■  SmI>^  niilicia  organ izntion.  nnd  are  (tu)^>tlicr  with  that  ur^nlKiitioii) 
called  into  the  L'nitttl  Statt>  jwrvtoo  an  Wtatt*  militia  by  the  I'rpsidfnt, 
Thfiso  who  makf  voUiiit<>cr  t'lipi^'nients  directly  with  the  I'niU'd  StHtt-a 
to  •*rvf,  »nd  thow  who  art-  twnwript*?d  directly  by  the  United  Wtatos 
ami  ft)ri-cd  to  Mervi<,  conftituK^  orgHniyjitioii^i  which  (as  woll  a^^  the  t^gu- 
Ur  anny)  arc  i-allcd  iyto  Pxiatcnco  by  Congress  under  its  conrfitu- 
liotial  power,  *"  (o  raise  and  support  armie.'*."  The  State  oi^innimlion.-^ 
arc  made  a  part  of  the  anny  of  the  United  States  under  iitilhority  of 
a  different  prnvision  of  the  Constitutinn,  which  provides  for  "  calling 
forth  the  militia  to  exwute  the  laws  ot  the  Union,  suppress  insurrec- 
tion and  repel  in^-a^ion."  These  organizations  are  usually  formed 
(oilber  by  volunte«*r  engagement  mi  the  part  of  the  men  or  by  e<m»crip- 
tton  hy  the  State  authorities)  to  serve  the  State,  but  the  President  t-an 
tmll  them  from  the  wr\'i«e  of  the  State,  into  the  service  of  tJie  I'nitvd 
States.  And  sometimes  the  StHt«  organizations  arc  formed  (either  by 
roluntrer  engagement  on  the  part  of  the  men  or  by  con!<4'ription  by  the 
State  autboritieis)  with  the  purpose  in  view  of  their  Iniing  transferred 
to  th«  "crvicc  of  the  UnlU'd  States  (under  the  call  of  the  President)  as 
soon  as  the  organizations  are  fonned.  Rut  und^r  all  of  these  eirciun- 
staiu<es  these  militia  organ izntion!^  retain  tlwir  clwiiu'ter  of  8tat«  mlli- 
tim.  and  yet  arc  at  the  same  time  (while  in  the  active  sen'ii-e  of  the 
United  States  under  a  call  of  the  Pn-sident)  a  part  of  the  army  »f  the 
United  Stal«-^.  and  for  gcncntl  purposes,  are  considered  as  lM>lotiging 
to  that  liranch  of  the  United  State's  army  known  as  the  "volunteer 
army  " '  and  this,  notwithstaniling  (he  men  may  have  Iteen  conscripted 
ami  forced  into  the  State  militia  organ JKiktion  by  the  State  (to  serve 
the  State  or  to  be  transferred  into  the  service  of  the  United  States), 
and  then  called  into  the  service  of  the  United  States  against  their  will 
and  und<*r  their  prot4-st.  After  Statu  militiamen,  called  into  the  United 
States  wrvice  by  the  President,  once  get  int<i  that  »er\i«',  no  distinction 
i»  niade  Im'Iwihmi  Uu>  two  rlawH'.«  on  a«^Y-ount  of  the  manner  in  which 
the  .'*UIe  got  them  into  its  organization — whether  hy  I'olmiteer  engage- 
m<-nt  or  hy  ronsi-ription.  .\ll  of  them  an-  dexigiuitcd  as  Stad-  militia 
called  into  the  ser\'ice  of  the  United  States.     C^rd  I^H.  Afiiy,  I'd*'': 

MSO.  The  term  "  voluntiiers "  i«  however  usually  applied  to  soldier, 
of  a  temimrary  United  Stalivt  army— an  army  raised  and  organized 

^^0d  supported  and  maintained  fur  a  limited  period  by  the  Uuited 

^^VCbmpaK  the  tiroviaioiu  tvUlliur  to  uisaaintiaii  of  tlia  "  vulunlver  anuy,"  in  tha 
^K  ol  April  12.  iSw*. 
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Stat<*s  indo|x»iulontly  of  any  State/  This  kind  of  an  army  the  Pre&i 
dent  oan  not  raise  and  maintain  at  any  time  without  express  authorit} 
of  Congnvss.  He  has  a  general  authority  ^ven  him  by  Congress,  t( 
call  the  militia  of  the  States  into  the  United  States  service  whenevei 
it  IxH'omes  neeessjiry  for  the  purposes  mentioned  in  the  statute.  Bai 
he  has  not  such  an  authority  to  engage  or  employ  what  are  usuallj 
called  •*  volunteers/'     It  follows  therefore   that  evidences  that  the^ 

w 

were  *'(*alled  into  service"  by  the  President  are  not  so  important  ir 
the  case  of  volunteers  as  they  are  in  the  case  of  militia.  If  it  be 
found  that  volunteers  actually  performed  st*rvic*e  at  a  time  when  ai 
act  of  Congress  authorized  them  to  be  raised  and  maintained  anc 
employed,  their  status  is  usually  determined  to  be  that  of  volunteers. 
But  if  there  }>e  no  statute  which  authorized  them  to  be  raised  and 
maintained  and  employed  at  that  time^  or  authorized  their  recognitk)f 
since^  their  <>laim  to  a  status  as  volunteers,  rather  than  militia  called  mtc 
the  service  of  the  United  States,  must  fall,  no  matter  how  often  thev  were 
paid  as  such  or  how  much  or  how  long  they  have  been  recognized 

by  the  executive  branch  of  the  Government.     Card  1377,  Jfiiy,  1S95, 

2451.  The  act  of  Congress  approved  April  22,  1898,  prescribed 
^Hhatall  the  regimental  and  company  officers  shall  be  appointed  by 
the  governors  of  the  States  in  which  their  respective  organizations 
[volunteer]  are  raised."  //e///,  that  this  included  not  only  the  origiml 
appointments  in  such  organizations,  but  appointments  to  fill  vacancies, 
thereafter  occurring.     Cards  40S4,  4228,  Af^il  and  June^  1S98. 

2452.  By  (;.  O.  18,  A.  G.  O.,  1899,  par.  148,  Army  Regulations,  wis 
extended  to  officei*s  of  volunteers.  Sec.  3  of  this  order  is  a  regulatioii 
in  aid  of  a  statute,  viz.,  the  **a<»t  granting  extra  pay  to  officers  and 
enlisted  men  of  United  States  volunteers/-  approved  Jan.  12, 1S99, 
and  with  A.  K.  148,  provides  a  means  of  determining  whether  an  offi- 
cer s  or  soldier's  service  has  been  honest  and  faithful.  Hdd^  therefore, 
that  when  under  these  regulations  a  board  is  appointed,  its  approved 
finding  should  be  held  conclusive,  as  should  also  the  decision  of  the 
conmmnding  officer  when  no  lK>ard  has  been  appointed  or  applied  for.' 
Card  <i4(>S,  JA/y,  Ism. 

*  For  iiistaiuvs  of  niich  ** v<>lunU»t*n</*  see  act  of  May  11,  1S98,  to  provide  for* 
volunttHT  bri>ra<U'i>f  en^iiu*fr>«,  and  an  additional  force  of  ten  thoumnd  men  ep^ 
cialiy  acciistoiiHMl  to  tropical  climates;  also  see.  12,  of  the  act  of  March  2,  1899,  hi 
incrca**in^  the  etticimcv  of  the  annv  and  for  other  purpoeeei. 

'Thin  opinion  vvas  eoncnrreil  in  \>\  the  War  Department  and  the  following  trtioi 
notetl:  *'  ilen^after,  in  the  c^.'ie  of  any  offiwr  or  enlisted  man  of  a  volimteer  oipMj 
xation  that  has  Uvn  niiu^'tcnHioutof  Her\'ioearecordof  *8er\'icenot  honest  and  ^thftil* 
that  hat4  Ix^en  made  a^rainst  such  officer  or  enlisted  man  at  the  time  of  hisdiscbaifIBi 
in  accr)nianc(>  witli  {mrairraph  148,  Annv  Regrulations,  and  sections,  of  General  OrM 
No.  13,  A.  (r.  ().,  18W.  will  U'  held  to  f)e  conclusive.  No  cancellation,  alteiation,  a 
amendment  of  such  a  nnoni  will  l>e  made,  and  all  applications  for  the canoeUstioa 
alteration,  or  amendment  of  such  a  record  will  be  denied,  reganilewof  anyandil 
testimony  that  may  l>e  submittiHi  in  support  thereof ,  on  the  ground  that  the  Wi 
liepartnient  hai^  n<^  lawful  authority  to  review  the  dedaion  that  was  made  in  rach 
case  or  to  change  the  reconl  of  that  detasion." 
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S463.  A  iHtard  appointini  under  the  proviKinni.  of  nee.  1+  of  thf  art  of 
April  2i.  If'.tfi,  "to  provide  for  temporarily  incppiising  tiip  military 
eetablLihnitmt."  i§  uot  rwjuired  either  by  statute  or  regulHtion  lo  Iw 
sworn  or  to  rei'ord  the  evidence  taken.  It  was  evidently  inteiidt-d  aa 
A  suiiiiimry  proceeding  adapted  to  tiniv  of  war.  and  may  l>e  reganlod 
merely  in  uid  of  llie  Prt^'sidcnt'd  authority  in  time  of  war  to  diNmiws 
officer  without  trial.  It  h  doulitful  whether  in  tlic  present  ttato 
the  law  it  would  Iw  proper  to  sweur  the  metiilier>s.  The  iMjardn 
appointetl  under  8ec.  1,  of  the  lu-t  of  .luly  15, 18iU(16  8tsl«.  818).  waro 
»w<>m  htii  thoMO  appointed  under  the  act  of  -luly  2i,  1.>^1  (12  SlAts. 
2tii).  were  not.  Those  Ke<-tionii  were  Niitiilar  to  the  one  under  c<in«i(i- 
cnittoii.  Where  the  prtK-eodings  of  a  iHiard  nppotiiled  under  this  lat«r 
Klatute  did  not  iiihow  that  the  iut>ml>er^  were  sworn,  and'did  not  con- 
lain  a  ri'port  of  the  evidence  taken,  /«-/*/,  the  Pivsident  having  approv  i-d 
ihc  report  and  in  ac<ordance  therewith  discharged  the  otKcer.  that  the 
.li-iharge  wa*.  legal.     Card  4841'.  Aw/mi.  /.V.W. 

2464.  The  (hite  on  which  a  volunt^-er  offii'er,  appointed  l>y  the  I'resi- 
ileiit,  formally  accepts  his  ap|M>iiittiii'n1  -iht'iild  In-  ^■l^n^idered  as  thi'  data 
of  the  comuiencement  of  hi>  niilitnry  -irvi<e,  Nn  •■ui'li  ofiiccr  should 
he  recognizi'd  a«  huviiig  liecu  in  lliiMtiililiirv  -iTvi<r  inid'-r  Ills  appt>iiit- 
Dienl  bocauw  of  any  sf-rvice  llnit  iimy  h!i\  e  U-m  tvndcrvd  l>y  him  prior 
to  hi«  funiial  acceptance  of  thatap]»oiiiti»enl.'     Card  MH.Jiir)t.Jtl99. 

S486.  The  War  IVpurtment  is  meridy  thi^  ciistixlian  of  the  rt-corda 
of  di»l)andpd  volunteer  organ i/jttion.s.  I'ndouMedly  there  wen?  many 
thinga  which  should  have  Wen  rtvorded  hut  which  wen>  not  ivcordod 
whilo  the  organ iKHtionti  to  whieh  the  records  ])erlain  wei-e  still  in  the 
-cr^'ice  of  tlie  fnit^Kl  Stales.  This  fart  however  does  not  hy  any 
UHwns  justify  the  Department  in  undertaking  to  alter  or  amend  the 
original  records  in  its  eustody  so  as  to  make  them  show  what  it  may 
iK>w  lie  thought  they  ought  to  have  lieeu  made  to  show  originally.  If 
Mich  a  procedure  were  permJMiiljIc  with  regunl  to  one  Huhjert,  such, 
for  iuatance,  as  that  of  eluirgcs  against  the  pay  of  i-nlislwi  men,  it 
woald  lie  <<<|ually  pormissilile  with  n'garrl  to  an  intlnile  numlier  o[ 
other  sulijectft:  and  there   would  )k-  no  end   to  th<>   alterations  and 


amendint*nts  to  which  the 
year^'    Card  I'lTn.  Oct>^>,- 


fjrds  might  be  solijocted  in  the  i 


(«M*  oiwnion  ..f  Aitji.  ti«-n.,  i-itn!  in  Oiil*-  to  f  2«r,  imif. 

'VttArr  'UtK  III  Mnn-h  a,  IWH,  Ihf  SirvlAry  i.(  War  hrl'l  IbiU  "areoinl  canuiitbe 
:1  tuiltw  llifiv  la  cxiimw  t<hivl»liiTi  <A  Ihw  sutlioniliix  nich  allt^nitiuii.  WLnni 
«lii,  h  ivpiimiiv-  I  111-  ■■ttin-r  n  Ihpm'  ilutyil  i*  hi  n-tHTt  upim  a  (iniatl 
II.;.    '  Mir  rmxird  will  tie  Ktatpi).  f'lllnwMl 

1<  '  r.vunl  nIiouM  Iw.     It  iMi-iititvly 

I  I  1  to  !«•  irninRisu,  to  t>hnw  wbat 

ii  I'-i^uiliali- Ih"  (act  iiiB.r  In- found. 

TliL-  •,"  .1- - -:  -.1,...,  :■■  ,... Li.r  iiirrrrlMi  of  |.TT>in>  Iti  a  njtutX 

tn  iMurl  ul  cuircitt  >.i  roviil  'luU:  nliun-  tlu>  ullii.-i;r  wlui  nia>li'  tlic  m-orO  iiuikiM 
■»iii^-tnry  ifxplaiiatinn  in  nriiinK  "f  *acli  munmw  nixml  iui>l  nuUii>riMB  ita 
ounwllou," 


694  WAR. 

VOTE  OF  THE  COTTET. 

2466.  A  tio  vote  iiiK>n  any  proposition  8iihniitted  to  the  court  is 
e(|iiivalent  to  a  voU*  in  the  negative — a  majority  vote  being  neeessarr 
to  Ji  detennination  in  the  affirmative — and  the  proposition  is  not 
approved.  Where  the  vote  i.*;*  a  tie  upon  an  objection  to  testimony, 
the  objection  is  not  sustained.  Where  it  is  tied  upon  a  certain  pro- 
posed finding  or  form  of  sentence,  the  same  is  not  adopted.  XXXL 
511,  Olo,  Jtift/m\d  Aiujmt,  1S71:  XXXIl,  l!>6,  XactnJH-r,  1S7L 


WA&. 

2457.  If*hL  in  a  case  in  which  a  State  judge- ha'^  discharged  a  sol- 
dier enlisted  for  the  war  on  the  ground  that  the  war  had  ended,  tkil 
the  Judiciary,  even  of  the  United  States,  would  not  be  empowered  to 
determine,  originally,  the  question  whether  the  war  had  termimM 
but  \x\yon  such  (juestion  would  properly  await  and  abide  by  the  action 
of  the  President  or  Congress.*     XVIII,  293,  (Jctoher,  1S65. 

2458.  The  joint  resolution  of  Congress  for  the  recognition  of  the 
indept»ndoiue  of  the  iKH)ple  of  Cuba  demanding  that  the  government 
of  Spain  n'linquish  its  authority  and  government  in  the  Island  of  Cuba, 
and  to  withdniw  its  land  and  naval  forces  from  Cuba  and  Cuban  watfiW 
and  directing  th(»  President  of  the  United  States  to  use  the  land  and 
naval  forces  of  the  United  States  to  carry  said  resolution  into  effect, 
was  approved  Ai)ril  2n,  1S98;  and  by  the  act  approved  April  :?5, 18^ 
it  was  declared  "that  war  has  existed  since**  April  21,  1898.  ^'includ- 
ing said  day."  If*lil  that  the  latter  date,  April  21,  1898,  was  thediy 
upon  wliicli  the  war  with  Spain  began.     Card  5424,  I^rcemher^  1S9S. 


Unite<l  Stiitt'M  '.  Anderson,  9  Wallat'e,  5«,  71. 


un<l  in  tliosi'  two  cxccptiNl  States  on  April  27to,  1861,  the  date  of  the  seooDd  MA 
pnN'Iuniution;  further  that  the  war  ended^  in  all  the  States  except  Texas  on  ApnlSAi 
lH(it>,  the  <late  of  tlu'  pnxlaniation  declaring  the  war  at  an  ena  ae  to  all  the  ota 
States,  and  in  Texas  on  August  2(>th,  18H6,  the  date  of  the  proclaniation  dedarincthii 
war  at  an  end  in  that  State  and  v:enerally.  And  see  Aoger  r.  Al^n,  15  Wausoe 
55o,  an<l  Burke  r.  Miltenl)erger,  19  iVf.  519,  in  which  title  ruling  in  The  Prelector i 
affirnuHl  by  the  same  court;  also  United  States  r.  Anderson,  supra. 


WITNESS.  6fl6 

WAR  POWSB. 

2459.  The  war  jhuvci-  of  tlir  I'liitrd  .SUite.s  is  vcsU?d  id  Congress 
hy  An.  I.  StK'.  s.  iiarw.  II.  12.  13.  14.  15  and  lit.  of  the  a)rislitu»ion. 
Th«'  Prrxident.  oit  Exwutivp  and  CoimiiHndpr-in-cbiff  of  thp  Amiy 
and  Navy,  hwonio--*  authorized,  in  time  of  war.  to  cxtritt^'  this  [Miwer 
unrttT  tbv  piiblio  Hcts  of  C(jngn.-s!i  initiiitlng  and  ilrfiniiig  tbc  '<aQiP. 
An  iifGi-ial  of  a  Statn  ran  no  mori'  lawfully  exercise  any  pail  of  MUt-b 
funotioii  tbaii  t-an  an  iiidividuiil  citizen.'  Thuis,  whvro.  during  the 
fii'il  war,  the  govprnor  of  a  .State  of  bi^  own  authority  raiiMKl  U> 
)>p  arn->tod  and  continod  at  hard  laUir  in  u  chHtn-gang  rorUiin  inhab- 
itauln  of  the  State  susperted  of  sympathizing  with  and  giving  aid  to 
tho  publif  enemy — announcing  that  tboy  would  In-  ho  confini-d  until 
certain  cii-iliuu.'^  and  military  officers,  who  were  reoidonts  of  such  SUte 
and  had  been  Heized  by  the  enemy,  should  Iw  released:  A^M,  that  such 
proceeding  wil>*  a  tnin*ccnding  of  the  police  jxjwer  of  the  State  and  an 
a->umption  of  nn  i-xeni-e  of  the  imr /ifirrr  belonging  exclusively  to 
the  government  of  the  L'nited  .States,  and  was  therefore  unaiithorii»»d 
and  illegal.  11,  hl\.Ju,„.  imi.  And  similarly  luH,  that  the  neixing 
and  holding  by  agovemor  of  a  State,  of  certain  persons  as  "  hostages," 
in  reprisal  for  citiwns  of  that  State  captured  by  the  enemy,  was  an 
exerciiw  of  the  war-making  |>ower  Ifelonging  to  the  general  govern- 
ment and  could  not  l>e  recognized  a-  l^al  by  the  Se<Tetary  of  War. 
III.  25.S,  Jiiftj.  ISGS. 

wiTirass. 

8400.  The  rules  governing  ihi- luiiiixiiTicy  of  witnesses  before  the 
criniiuuJ  courts  of  the  I'niled  .Sitilo  and  Ihc  .States  ^re,  where  apposite, 
generally  (though  not  always  necessarily)  followed  in  the  practice  of 
eourU  liiartial.  XXIX.  Am,  A^w/,A,»".  JtSG9;  XXX.  fi72.  OcUinr^ 
ltt70:  XUI.  74,  Ih^:^i.b,r,  Jtt7.S. 

SMI.  It  was  heietofore  an  established  rule  that  accuwd  parties 
couhl  not  legally  IcHtify  as  witnvs>ieM  befoiv  military  courts.'  XXIX, 
4«>.  /^<«-*»'«v.  Vwfl.  5«5.  Janmry.  lf(70:  XXX\' II.  tia4.  June.  tli76. 

'While  "war  ain  ■lorn-  Iw  a-nlcml  int"  l>y  natWiuil  mithnrilv,"  iHi"no  h<«riU 

ltl««nf  any  klml  (ex<.v)><  hi  iiis'<if«rv  xelf-ilt^ntel  cnn  lawluMr  (■«■  pracIiMd  \ty  one 

ImUvbliwl  lit  a  ualiun  «{>iui«t  an  in<livUlu«l  ii(  any  ulhiT  nation  at  enmity  with  it, 

bat  In  Tiilu^inliomnjiublti'BUllinrily."     Talbot  r.  Jannin.  3  DalUn,  IHO. 

■8t«n.C.  M.O.:),  Ilil'in.  of  Army,  IfHTD,  in  which  1«  incorpomtvd  an  oriinion  of  the 

-'-i-Ailvo(«le  llencnl  on  tl>i»  Mbject,     But,  now.  hy  the  art  o(  Marrh  Ifl,  ISTi*.  c, 

FKpmaity  pmvidvil  thai  at  trial*,  nut  only  belore  the  i-ourta  »(  th« 

K-(<ifi- ■ipiirt- iimniMl  ni.i!  •ipiirt"  !■(  ifninirv.  "the  iirrMin  charood 

...     1  .,   ...  1.    ...  :  ■  .  ;. •-      !•  1-  ...i.i.,.!. 


JOdp-Jtilvott 
ST,  fl  b  h«>  t> 
■'nltxl  ftolM  bii 

•tall,  at  hl>'>»r> 

■'AlMlhUtailur. 

Bm  nutia*  t.  -<  ' 

mm  ialwi)>v-t,, 


at  Ihr  aathorily  t<>  i<--iifj  '. 


It  in  Hilcl«il: 


:  4  liTOtiniale  rxerdm 

iiiniit,  Hinl  -mil  )i  >>uu>ni«int *hoiiUI  not 
(he  u«neral  Oidvni  died  la  uol«  2  to 


696  WITNESS. 

2462.  It  has  been  uniformly  held  that  the  wife  of  a  person  on  trial 
before  a  court  martial  could  not  properly  be  admitted  a.s  a  witnes^s  for 
or  against  him;*  and  the  statute  authorizing  accused  parties  to  testify 
does  not  affect  this  rule.  XXX,  672,  October,  1870;  XLVII,  521, 
Septt'uJh  i\  ISSJf,,  Where  a  court  martial  refused  to  admit  in  evidence 
(as  l)eing  incomix*tent)  the  testimony  of  the  wife  of  the  prosecuting 
witness,  held  that  its  action  was  entirely  erroneous,  no  legal  objection 
existing  to  the  competency  of  such  a  person.  XLIII,  106,  Deeemher^ 
1879. 

2463.  The  president  or  any  meml>er  of  a  court  martial,  as  also  the 
judge-advocate,  may  legally  give  testimonj*  before  the  court.  That 
the  court,  at  the  time  of  a  member's  testifying,  is  composed  of  but  five 
members  will  not  affect  the  validity  of  the  proceedings,  since  in  so  testi- 
fying he  does  not  cease  to  Im?  a  member.  It  is  in  general,  however, 
most  undesirable  that  the  judge-advocate,  and  still  more  that  a  mem- 
ber, should  appear  in  the  capacity  of  a  witness,  except  perhaps  where 
the  evidence  to  ])e  given  relates  simply  to  the  good  character  or  record 
of  the  accused.  II.  584,  Juhe.  1863;  VII,  202,  February.  186i;  XI, 299, 
Decembrr,  180%:  XLII,  472,  January,  1880. 

2464.  It  is  no  objection  to  the  competency  of  a  witness  that  he  is  the 
officer  uiK)n  whom  will  devolve  the  duty  of  reviewing  authority  when 
the  proceedings  are  terminated.     XXXIX,  518,  Aprils  1878. 

2465.  It  is  no  objection  to  the  competency'  of  a  witness  that  his  name 
is  not  on  the  list  of  witnesses  appended  to  the  charges  wheq  servei 
The  prosecution  is  not  obliged  to  furnish  any  list  of  witnesses,  but  it 
is  the  Vn^ttcr  i)nictice  to  do  so.*     XXV,  350,  Fehj^unry.  1808. 

2466.  A  iHTson  who  is  insane  at  the  time  is  incompetent  as  a  witness. 
An  o})jcction,  however,  to  a  witness  on  account  of  alleged  insanity  will 
not  properly  Im*  allowed,  unless  sustained  b}-  clear  pixx)f,  a  man  being 
always  prcsuined  to  Ik*  sane  till  proven  to  l)e  otherwise.     XXXIIL91, 

2467.  Except  where  their  testimony  will  Im?  mereh'  cumulative,  and 
will  clearly  add  nothing  whatever  to  the  strength  of  the  defence  (see 
§  27r>,  if/ift),  the  accused  is  in  general  entitled  to  have  any  and  all 
material  witiu^sscs  sunnnoned  to  testify  in  his  behalf.'  A  prompt 
oln^diencc*  to  a  summons  is  incuml)ent  upon  all  witnesses,  nor  is  a  c-om- 

*  Nor  will  tlu'  testimony  of  the  wife  of  an  aecui*ed  Ik?  admissible  in  favor  of  of 
againffit  a  party  j<untly  chanrtMl  with  him,  where  her  testimony  will  Ije  material  w 
the  merits  of  the  (piestinn  of  the  jniilt  or  innocence  of  her  hii8l>and.  S«  Territory 
r.  Paul,  2  Montana,  :U4. 

^  When  the  list  m  fnrniHiKHl,  tlie  proHeciition  is  not  obliged  to  confine  itselt  to  ibe 
witni^Hi*ei»  s|)trifie<i.  The  faet  that  material  testimony  is  given  by  an  unexpected 
witneHH  may  however  constitute  ^rround  for  an  apnlication  by  the  accueied  (uiuie! 
Art.  93)  for  further  time  for  the  preparation  of  his  defence. 

•See  (J.  C.  M.  0. 21, 24,  War  Dept.  1872;  do.  128,  Hdqrs. of  Anny,  1876. 
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niandin^!  or  superior  officer  in  general  HUtborized  to  place  any  ohslarlet* 
ill  tiiu  way  of  thn  pi'ompt  attoiidance,  a»  a  witness,  of  an  inferior  duly 
sumuionod  or  ordered  to  attend  n»  8iieh. '     XXXIIl.  liHj.  Junf,  1S7S; 

XLiii.  341.  Jutu-,  ism 

2468.  In  nillitHrr  law  an  nct-usi'd  party  cannot  l>e  deemed  to  tw  pnti- 
(led  to  have  a  witness  Hiiinmoned  from  a  diistaiire  who've  military  or 
admin  Intra  live  duties  are  of  kiicIi  u  character  that  tliey  i-annot  be  left 
without  fwriou-s  prejudice  to  the  public  int«re«ts.  Art.  VI  of  the 
Anivndmoiits  tu  the  Constitutiou,  dtH-larinj;  that  the  Hecu9e4l  tihall  l» 
entitled  "to  I»e  confront«i  with  the  witnesses  ajfainst  him,"  appHeit 
only  to  nts<»ji  In-fore  the  United  States  wurts.*  Thus  where  the  offeneo 
cliarfTcd  is  not  cHpitnl,  and  a  de{H>siti()n  may  therefore  legally  Ir'  taken 
under  the  Hist  Article  of  War.  the  Soci-etary  of  War  will  not  in  gen- 
eral authorize  the  pei-sonal  attendauw  at  the  place  of  trial  of  a  wit- 
ncM"  whose  office  or  duty  makes  it  necessary  or  most  important  that  fan 
should  renwin  elsewhere.  XIX,  35,  OcU>l^r,  IfHi.',;  XXXVIII.  141, 
July.  J.^6. 

M69.  An  accused  party  at  a  military  trial  can  rarely  Iw  entitled  to 
demand  tlio  atlciidanee,  as  a  witness;),  of  a  chief  of  a  siaO  corps,  much 
less  that  of  the  President  or  Secretary  of  War,— ^wpecially  as  »ome 
minor  official  ean  almost  invariably  furnish  (he  desired  facts.  If, 
however,  the  trHtimony  of  one  of  these  officials  be  found  to  l>e  neees- 
nary  or  ni'ist  desirable,  and  the  same  cannot  legally  Im  taken  liy  depo- 
{•ilinn.  the  court,  if  couvenod  at  a  distance,  may  properly  l>o  adjoured 
to  Washington  or  other  convenient  (loint,  in  order  that  the  witneaa 
mnv  lie  enabled  to  attend  without  detriment  to  the  public  interests. 
XXXIX.  617.  A/'rH.  If(7fi.     (Seo  §  357,  atiU.) 

8470.  A  summons  may  legally  l>e  served  either  by  a  uiilitary  or  a 
civil  iK-rson,'  but  will  in  gt^norui  preferably  Ije  .*er%'ed  by  an  officer  or 
mm-commissioned  officer  of  the  army.  A  judge-ad vcx-ate,  or  a  com- 
manding or  oilier  officer  to  whom  a  summons  is  wnt  for  ser^-ice,  will 
not  In-  authorized,  by  employing  for  the  purpose  a  I'.  S.  marshal  or 
deputy  iiiiin>hal,  or  otlier  civil  official,  to  commit  the  I'nitod  Stntoj^  to 
the  payment  of  fees  to  such  official.  XLIII.  a»4.  A/n-it,  JS-fO.  The 
action,  however,  of  a  judge -ad  v<H-ate  in  employing  a  deputy  uiHrNlin)  to 
'Q  a  sammonN.  where  apparently  the  service  i-ould  nut  otherwis<^'  bo 

effectually  or  eeonomically  made,  has  in  a  few  caseM  lieen  so  far  rati- 

"  by  the  Secrvtary  of  War  as  to  allow,  out  of  the  approprinlion  for 
army  contingencies,  the  payment  of  a  small  and  reasonable  account  of 
rbai^<?  rendered  by  such  official.     XXXVII.  r.70,  Jf„„.  IH76. 

■See  U.  C.  M.  n.  m.  Dopt. at  Um  PkUa,  187;. 

*8cen(iicUilS31.1.  unCr. 

•8«v  U.  O.  m.  Ildgra.  ot  Anny,  1888. 


actio 
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698  WITNESS. 

2471.  Thoro  is  no  foe  or  compensation  established  or  authorized  to 
l>e  jmiil,  l>y  statute  or  regulation,  for  the  service  of  subjxjenas  for  the 
attendance  of  witnesses  l)efore  military  courts.  Neither  a  command- 
ing  officer  nor  a  judge-ad voi»ate  is  authorized  to  employ  a  civil  official 
or  anv  civilian  for  such  service  or  to  commit  the  United  States  to  the 
payment  of  any  compensation  to  such  a  person.  But  in  a  case  where 
the  employment  of  a  civilian  for  such  purpose  had  l>een  resorted  to, 
and  it  clearly  apjKMired  that,  to  employ  him,  was  the  most  economical 
as  well  as  effectual  course  open  to  the  officer,  advised  that  his  reasona- 
ble oomi^'nsation  be  piid  out  of  the  appropriation  for  contingencies  of 
the  army.  32,  865,  May,  1889;  51,  407,  January,  1892;  Cards  428, 
Octfjbft\  ISOJi;  5549,  Drnmhtrr,  1898. 

9472.  A  witness  who  has  given  his  testimony  should  in  general  be 
allowed  to  modifv  the  same  where  he  desires  to  do  so  in  a  material 
particular.  But  where  the  court  has  refused  to  pennit  a  witness  to 
correct  his  statement  as  recorded,  such  refusal  need  not  induce  a  dis- 
approval of  the  proceedings  unless  it  appear  that  the  rights  of  the 
accusetl  have  thus  been  prejudiced.     VII,  451,  March.  186j^. 

2473.  A  witness  can  have  no  authority  to  discharge  or  relieve  him- 
self from  attendance  on  the  ground  that  the  testimony  desired  of  him 
is  immaterial,  or  for  any  other  reason.  In  the  civil  practice  such  an 
act  would  l>e  a  grave  contempt  of  court.  It  is  for  the  court  to  judge 
as  to  the  materiality  or  pertinency  of  the  evidence  of  witnesses;  and 
unless  a  witness  has  hoQw  determined  by  the  court  to  be  incompetent 
or  his  testimony  to  be  inadmissible,  he  should  remain  and  stand  his 
examination  till  duly  informed  by  the  c*ourt  or  judge-advocate  that  hi? 
attendance  is  no  longer  required  in  the  case.  XXXIX,  354,  Devei/ibtr. 
1877. 

2474.  The  privilege,  recognized  by  the  common  law,  of  a  witness  to 
refuse  to  respond  to  a  (juestion,  the  answer  to  which  may  criminate 
him,  Ls  a  jh  r.sonal  one,  which  the  witness  may  exercise  or  waive  as  he 
may  see  lit.     It  is  not  for  the  judge- advocate  or  accused  to  object  to 
the  question  or  to  check  the  witness,  or  the  court  to  exclude  the  q«^^^" 
tion  or  direct  the  witness  not  to  answer.'     Where  however  he  i^s  igno- 
rant of  his  right,  the  court  may  properly  advise  him  of  the  same.  XI- 
220,  Drt'rmht  / ,  /.S6*.J.     Hut  where  a  military  witness  declines  to  answer 
a  question  on  the  ground  that  it  is  of  such  a  character  that  the  answer 
thereto  may  criminate  him,  but  the  court  decides  that  the  question  i» 
not  one  of  this  nature  and  that  it  nuist  l)e  answered,  the  witness  cannot 
properly  further  refuse  to  respond,  and,  if  he  does  so,  will  render  hi©' 
self  liable  to  charges  and  trial  under  Art.  62."    XXXIV,  242,  Apri^ 
187S. 


*  Compare  $  l.ios,  ant*,  an<l  note. 

^fciee  G.  C.  M.  <).  2a,  War  IVpt.,  1873;  alw>  Brown  r.  Walker.  1«1  U.  S.,  391- 
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witnoK  to  the  purmt>nt  of  iees.  it  is  not  nl)»iolutL>ly 
>hnuld  prrxhio^'  a  foriiutl  Auiimioiiri  or  siilipifiiA 
atl(lrc>«s(.-«l  lu  and  i.-uiiiplicd  with  hy  him.  or  ihut  hi*  thoiild  Imvu  tx>i-n 
fonimlly  stininiom^d  in  thv  nu-x*.  It  will  in  j^neml  Ik>  MiQiripnt  if  hn 
b]u>  iluly  attirtKlitl  in  cuniplianco  with  ii  vrr)Htl  or  inforiiiiil  written 
rw|iif xt  f rvHn  the  judiff-a^ivooate,  or  evpn  at  the  instance  of  the  iuTui*ed, 
if  lhi»  lu'liun  Iihs  ficvn  iw<|iiivs&'(i  iji  }iy  tht^  jiidifc-advtxiilv.'  But  ti 
party  ninnot  entitle  himself  to  witnesH  fees  by  roon*ly  ap]>eanug  in 
fourt  on  hii*own  responsibility  nnd  not  at  the  instant*  of  either  party, 
XXIII.  IWl,  .Ui/)*./.  IHG6,-  Card  "81K),  Ajm'J.  1900. 

M76.  Where  a  pHrty  who  tutd  attended  an  a  witiieiw  Itefore  n  military 
rmin.  cluimed,  in  addition  to  thv  refjular  ywr  ilivin  compcnmlion.  to 
)n>  indemnitied  for  the  \rM»  of  time  and  injury  to  hj^  hiuiiiew  iiUeffi-d 
to  have  iKfn  ow-aMioncd  by  rt«!*on  of  hiN  l><?in(r  i>)>ligud  to  attend  wi 
"iH-h  witne»«;  h'lil  that  oneh  claim  i-oiild  not  l>e  allowed  by  the  exeeu- 
liv>'  bntneh  of  the  Ciovernnient ;  the  low  and  injiin-  com  plain  M  of 
lieinp  di^advantatfCK  to  which  citizens  were  liable  to  1»e  Nubjected  in  the 
of  the  <li!.churge  of  their  ohlifrutioiin  to  civil  wK-iety.  and  fi>r 

hich  the  law  has  provided  nn  remedy.     XXII.  264,  J^dy,  IStiG. 

8477.  It'lil  that  ]Htr(icM  who  appeared  and  te.iti(i«l  k'fore,  and  at.  the 
itv  of.  an  officer  charged  with  the  preliminar}'  inveetigation  of  a 
but  were  not  rtH[uirt'd  to  attrnd  at  the  «uhst.'(|ui'nt  trial,  were  not 

i^fally  entitled  to  witness  fees.     XXI.  4ti3.  Juiy,  tSCf,. 

8478.  '1  he  authority  to  \»»u<e  prtK-ei«s  to  com|>el  eivilian  witnesiw^  to 
apjM-ar  and  t^nlify.  is  vested,  by  Sec.  1202.  Rev.  Su*.,  In  "evpry  judge- 
nilvtN-nte  of  a  court  martial.'"'  A  judjre-advfK-at*'  of  an  infeHorc<>urt 
(see  i  1520,  iinU)  would  thus  be  empowered  for  the  purpoM-  equally 
with  ihe  jiidge-advot-ale  of  a  general  court.  The  prewnt  statute,  how- 
ever(unlike  the  original),  dwM  not  extend  the  uulhoritr  to  recorders  of 

rta  of  imjuiry.     XXXI.  15,  Awjmt,  IS70:  XXX'lV.  17k.  J/«»vA, 
(WJ;  XXXVn.  2Na,  .Hl«.  JaniMi-y  and  f'f&rmry.  1876;  XU.  4»M, 

il&TWMA.T,   IK7S. 

M78.  To  authorize  a  reiiort  to  an  attachment  there  must  have  lieen 
a  (■>niiml  .lummons.  duly  iHsued  and  served  ujmn  the  witne^,  and  not 
oooipttcd  with.     XXXVI.  I.^.S.  Aty//.A.-r,  /A7J. 

MM.  If'M  tliat  the  Htatute  could  not  propcu-ly  be  eonHtrued  aa 
ftUlborizing  the  isnue  of  an  utlachmenl  to  eunipol  a  wftne»>s  to  altend 

.  r   ,.f  Thr  Amty  H*ui)lali(>twwnulilua1ir.>rtl><<ii«iPol 
U-  I'  r<>  tilt-  witixwtvoii  IhiiIi  oiilra.  anil  it  in  rlic  lvtl«r 

|ir .  1 1 .  i-uiiMi  nui'li  t<i  Iw  M-rvnl  ill  i«i:l>  iiuiauce.  jiarUcn> 

.  .;->  ..   ..  .1 1'lduairclyaiiil  intU-peniti-nll.v  tn  Ihf  jiflit^Hdvncftie, 

_ li-Lil  I.)-  ilic  cijurt.     Tim  BllJM.'hluiriil  In  thua  mil  a  wnt  or  pntftia  <>( 

It  murt,  tnit  »ini|>lv  a  nimpnUorr  irummMtiitiiiiy  plwil  at  tho  ilUifwiuiin  ol  (tw 
Hlvoair  H  Ilic  iirawcutln^'offii-ial  n-iirutuuiug  Van  t'ultv>l  t^taU*. 


700  WITNESS. 

before  a  commissioner  or  other  person    and    give   his  deposition, 
XXXVI,  152,  Ihcemhei\  187^. 

2481.  A  judge-advocate  cannot  properly  direct  an  attachment  tot 
U.  S.  marshal  or  deputy  marshal  or  other  civil  official.  (See  §  iJ470, 
ajit<i,)  Some  military  officer  or  person  should  he  designated  by  him, 
or  detailed  for  the  purpose  by  superior  authority.'  XXVII,  147, 
Augml^  18(jS.  In  executing  the  attachment,  the  needful  force  maybe 
employeil.     XI,  234,  Dearmher^  186J^, 

2482.  The  authority  of  a  court  martial  to  punish  as  for  a  contempt, 
being  confined  by  the  code  (Art.  86)  to  cases  of  acts  of  menace  or 
disorder  committed  in  its  presence,  such  a  court  would  not  be  empow- 
ered to  punish,  as  l>eing  in  contempt,  a  witness  appearing  before  it, 
whose  attendance  it  had  been  necessary  to  compel  by  process  of  attach- 
ment*    IX,  2()S,  278,  June.  186^;  XXI,  215,  Fehmary.  1866. 

2483.  The  compensation  allowed  by  the  Secretary  of  War  for  wit- 
nesses summoned  as  exjx^rtH  in  handwriting  before  a  court  martial  (see 
Smith  r.  U.  S.,  24  Ct.  Cls.  201)) — held  payable  out  of  the  annual  appro- 
priation ''  for  compensation  of  witnesses  attending  upon  courts  martiil 
and  courts  of  inquiry."    49,  187,  September.  189 J, 

2484.  Jleld  that  dul}'  attending  by  a  civilian  witness  before  a  duly 
authorized  official  to  give  a  deposition,  to  be  used  in  evidence  on» 
military  trial,  was  to  Ikj  regarded  as  practically  equivalent  to  attending 
a  court  martial,  and  that  the  deponent  was  entitled  to  be  paid  the  U5U«I 
allowances  (/.  <?.,  the  same  as  those  of  witnesses  appearing  before  the 
court)  out  of  the  regular  appropriation  for  the  '*comf)ensation  of  wit- 
nesses attending  before  courts  martial,-"'  &c.     51,  468,  January. 


*  UiK>n  the  Hubjec't  of  the  execution  of  proceae  of  attachment  in  militar}*  cases,  see 
the  opinion  of  the  Atty.  Gen.  in  12  Opins.,  501;  also  the  directions— based  upontbe 
same— of  (J.  O.  9.S,  Hdqru.  of  Army.  1868. 

Prior  to  the  adoption  of  the  Constitution,  Congress  (then  the  Government)  appeert 

pel  the 


the  Mutiny  Act  in  the  year  IHOO,  witnesses  neglecting  to  comply  with  a  ?ummoo* 
requiring  their  pre«»nce  at  Huch  courts,  are  made  **  liable  to  be  attached  in  theCooJ* 
of  Queen't^  Bench,"  t&c.     This  provision  well  illustrates  the  close  connection  lietwec^ 
executive  an<l  the  other  governmental  powers  in  the  British  Oinstitution,  where  tb* 
Sovereign  i.s  a  j)art  of  the  Judiciarj*  as  well  as  of  the  Legislature.     The  fact  of  tb* 
expresH  dintinction  and  separation  of  the  three  powers  in  our  own  oi^nic  law,  o«** 
result  of  which  hia*  l>een  to  leave  courts  martial,  a**  agencies  of  the  exwutive  powe^» 
quite  independent  of  any  nn'iew  or  control  on  the  part  of  the  U.  8.  courti?  (?^ 
§  992,  ante),  has  also  no  doul)t  availed  to  preclude  the  devolving  ui>on  the  Fetiei^ 
tribunals  of  a  power,  titly  conferred  in  the  foreign  statute,  but  which,  with  us,  woi**^ 
be  exceptional  and  out  of  hannony  with  our  constitutional  system. 

It  may  Ih»  adde<l,  in  regard  to  the  exercise  of  the  authority  to  issiie  compul*]^^ 
process,  as  vested  in  jud)i^-adv(x'ates  by  the  act  of  1863  (Sec.  1202,  Rev.  Sts.),  thP-^ 
the  occasions  of  such  exercise*  have  not  been  frequent  in  practice,  and  no  case  is  kno^^ 
in  which  such  authority  has  been  abused. 

*But  by  sec.  1  of  the  act  of  March  2,  1901,  **to  prevent  the  failure  of  military 
tice,"  &c.,  provision  is  made  for  the  punishment  by  civil  authority  of  civilians  re 
ing  to  appear  or  testify  before  general  courts  martial. 

»S©e  Circ.  9,  A.  G.  0.,  1883. 
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2485.  ILhl  that  the  annual  appropriation  by  Congress  for  the  com- 
pen>ation  of  witnesses  attending  l)efore  courts  martial  was  evidently 
baMKl  upon  the  understanding  that  such  eoiiipensation,  not  Iwing  pre- 
scrilMMl  }»v  statute,  was  one  left  to  be  tixed  bv  the  Secretary  of  War 
(the  authority  charged  with  the  expenditure  of  the  appropriation),  and 
was  indeed  that  which  had  been  so  tixed  and  jniblished  in  army  regu- 
lHtion>.  Thus  the  appropriation,  made  as  it  is  from  3'ear  to  year,  is  to 
be  regarded  as  made  in  knowledge  and  recognition  of  the  rates  of  com- 
pensation as  established  by  such  regulations.  8ec.  84S,  Rev.  Sb*., 
prescri})i ng  witness'  fees,  and  constituting  a  part  of  the  chapter  entitled 
'^TiiK  JiDiciAKV,"  has  reference  to  snch  fees  in  the  Federal  civil 
courts  only,  and  has  no  application  whatever  to  courts  martial,  which 
•re  no  pait  of  the  judiciary  of  the  United  States.*     67,  4*.K),  Ftbruary^ 

2486.  Neither  the  appropriation  **  for  the  compensation  of  witnesses" 
attending  military  courts,  nor  the  appropriation  for  the  contingent 
exiH»ns4»s  of  the  army,  is  applicable  to  the  payment  of  allowances,  as 
witnesses  }H»fore  rlril  courts,  of  officers  or  soldiers  of  the  armv  or  of 
civil  employes  of  the  military  establishment.  For  such  allowances 
they  nuist  look  to  the  laws  and  appropriations  fixing  and  authorizing 
the  jmyment  of  witness  fees  in  thes(»  courts.*  66,  471,  and  66,  1*7, 
OrtJ»ft\  1S02;  Cards  5H35,  Xorrmhcr.  ISOS;  ^lA{\Jmni(try,  1900. 

*  For  the  exintintj:  re^fulation**  on  the  Hul)jiM-t  of  \vitneM«eH,  h«*  "Attendaniv  of  Wit- 
n«*eH."  **  Feet*  of  W  itnesset*,"  an<l  '*  Kxaniination  of  Witnesmn*,"  Court-Martial 
Maiimil  niM)l  I,  |>p.  X\-A\\. 

*  If.  liowever,  it  ii<  aliHolutely  nece»Har>'  to  furnish  them  trHnH[)<»rtation  in  kind  to 
enahh*  them  to  ap|iear,  an  witneiseo  for  the  liovernment,  U^foiv  a  civil  ctmri  0/  the 
Ihti/tfi  .V/i/*vt,  an  account  <»f  mirh  expenditure,  to^rether  with  the  evidence  that  they 
were  pn»|H'rly  Huh|Ki'na*H!  and  did  attend  the  court,  will  In*  forwarde<l  to  the  War 
Ilefiartment  for  j»re?*entation  to  the  Department  of  Ju!<ti<*i».  Officern  pn.>vi<linff  t«uch 
tnuu*ix»rtation  will  notify  the  cxuirt,  or  the  marshal  thereof,  that  it  wa»  fumi8he<)  to 
mahle  the  witne?*HeH  to  i»erfonn  the  requinile  journeyH  in  obedience  U)  the  9ummoni>. 
A.  K.,  7*J,  eiiition  of  ls*a5. 
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CHAITKH  I. 


0LAUI7ICATI0H  AVS   SOURCE   OP   AVTHORITT  OF   ARMT 

REGULATIONS. 

The  wonU  nijuhitf  und  rciiuliitliin  np'  u^d  Jti  stivenil  pliufs  in  the 
CooNtitutton  of  Uie  Ignited  States.  Than.  Conjfress  ha«  i>owcr  to 
"rejfulaU-"  conimercp.  to  "regiilnti-"  the  \-mIiip  of  mont-y.  to  makp 
rules  for  tfap  (Toi'^nimont  and  "regHlalion"  of  the  land  nod  naval 
forvti*,  lo  niak<.-  ■"ir-gtilution!'"  with  ii'^urd  t<i  tlii>  plections  of  Si'iia- 
toriiiuid  ReinviPwtathcH,  to  mako  "rc^ulatioiw"  with  rt-'ftrreni-c  to  the 
jtiri>^i<iioti  f>f  thf  Siiprcnn'  Couit  in  i-ertain  *ii.'««'«,  and  U>  niakc  nni«l- 
ful  ruk-H  and  ■■r»>((iilaIioHs"  rcniH-ctinu  the  territory  and  othi-r  prop- 
erly itf  the  t'nit*^  Stato.-..     In  all  thwie  <-a.4es  rpffulatlon  i.H  Ic^inlution. 

Ity  virtue  of  it^  |H)wer  to  make  rule.-*  and  n^ulatJon*  for  the  Und 
Ktid  naval  foreeH,  (.bn^reiv  eoverM  a  lar^^e  Held  of  leifiolation  relating 
to  the  adminhtratton  of  military  aSairh.  When  thin  '\»  done,  there, 
■pinain:-  a  ma>u  of  inatten)  app(>rtainin^  to  the  military  e»ta)j- 
lent,  whiuh  it  ifj  nucemanr  to  "  rogiUato."     Legi.'^lation  ean  not 
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enter  into  all  the  details  of  this  regulation,  and,  if  it  could,  it  would 
not  be  desirable,  because  a  legislative  code,  controlling  the  whole  sub- 
ject of  military  administration,  would  not  have  the  necessary  ek"*- 
ticity.  The  Constitution  provides  a  way  of  supplementing  thL**  power 
of  Congress,  the  President,  as  executive  and  commander-in-c»hief  of 
the  Army,  having  the  power  to  make  regulations  for  its  government* 
The  regulations  for  the  transaction  of  the  public  duties  and  haziness 
relating  to  the  military  establishment,  adopted  by  the  President  in  the 
exercise  of  this  power,  are  designated  as  the  Army  Regulations.  They 
may  be.  divided  into  several  classes,  viz: 

1.  Those  which  have  received  the  sanction  of  Congre^.  These  can- 
not be  altered,  nor  can  exceptions  to  them  be  made,  by  the  executive 
authority,  unless  the  regulations  themselves  provide  for  it.  In  reality, 
the  approval  of  Congress  makes  them  legislative  regulations,  and  they 
might  therefore  be  more  strictly  classified  with  other  statutory  regu- 
lations with  reference  to  subjects  of  militar}'  administration.  They 
are,  however,  included  under  the  general  head  of  army  regulations, 
as  approved  codes  of  executive  regulations.  Examples  of  regulations 
having  this  sanction  are  given  post. 

2.  Those  that  are  made  pursuant  to,  or  in  execution  of,  a  statute- 
meaning  by  the  latter  expression,  those  that  are  supplemental  to  par- 
ticular statutes,  and,  in  the  absence  of  sufficient  legislative  regulation, 
prescribe  means  for  carrying  them  out.  These,  if  it  be  not  prohibited 
by  the  statute,  may  be  modified  by  the  executive  authority,'  but  until 
this  is  done  they  are  binding  as  well  on  the  authority  that  made  them 
as  on  others.  It  has  l)een  held  that  a  regulation  of  the  Trea:>nry 
Department,  made  in  pursuance  of  an  act  of  Congress,  *•  becomes  a 
part  of  the  law,  and  of  as  binding  force  as  if  incorporated  in  the  body 
of  the  act  itself/'*  So  it  has  been  held  that  the  civil  service  rules,  pro- 
mulgated under  the  Civil  Service  Act,  **l>ecame  a  part  of  the  law,^ 
and  that  removal  from  a  position  placed  under  the  act  and  the  rules 
cAn  only  be  made  agreeably  to  the  terms  and  provisions  of  both 


' ''  Regulatiiftis  are  a<Iniini8trative  nilefl  or  directions  as  distin^ished  from  enact- 
ments. They  exist  in  all  the  Executive  Deportments  and  are  of  very  mateiw 
service  in  the  etfi<'ient  adminintration  of  the  Government.  Army  rfffHlatioM  M« 
authoritative  direetiona  as  to  the  details  of  military  duty  and  discipline.  TheautlM)^ 
ity  for  Army  n»jnilati(>n8  is  to  lie  found  in  the  distinctive  functions  of  the  Preadeot 
as  commander-in-<*hief  and  as  Executive.  His  function  as  commander-in-chief 
authorizes  him  to  issue,  jH^rsonallv  or  thrrmgh  his  military  subordinate«t,  suchorden 
and  diret'tionsasare  ne<'t»ssaryan<l  proper  to  insure  onier  and  discipline  intheAimy- 
His  function  as  Executive  emiH>wers  him,  personally  or  through  the  Secretary  oi 
War,  to  pres<Til)e  niles,  where  re<|uisite,  for  the  due  execution  of  the  statutep  relaV- 
ing  to  the  military  establishment."     (Winthrop's  Abridgment  of  Military  Law,p.B.^ 

*  **The  p<»wer  to  establish  implit*s,  necessanlv,  the  power  to  modify  or  repeal,  oi 
to  create  anew."     (rnittnl  States  r.  Eliason,  16  Wt.,  302.) 

•  United  Stat*»s  r.  Barrows,  1  Ablnjtt,  351  (Fed.  Cases,  14,629). 
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act  and  ihp  riilt-e.'  and  sn  iirmy  regulation  made  pursuant  to  a  pro- 
vision <-ontain»l  in  sn  act  of  C'-ongrpsif  is  of  the  samp  force.  Examples 
of  rr^letions  of  lliis  cla^  an?  those  n>Iating  to  tht?  examination  of 
t'nlii<t<vl  men  for  commiw«ionH,  under  the  act  of  Coiij^resii  of  July  30, 
lW*:i.  and  tho  Kxwutix'e  order  of  Man-h  80.  IsjiH,  prescribing  limite 
of  puniHhmont. 

3.  Tliose  (emanating  from,  ami  depending  on.  the  constitutional 
antbority  of  the  President  as  commander-iuHrhief  of  the  Armj-  and  aa 
ex<H-utive.  am]  not  made  in  t^uppleineiit  to  partirtilar  fttAtut«M.  These 
constitute  the  greater  part  of  the  Anuy  Regulations.  They  are  not 
only  modified  at  will  l>y  the  Prp!«ident,  hut  exemptions  frtHn  particular 


'  Butler  r.  While.  S3  tVd,  Rep..  fiTK.  Sw  aim<  ITniHil  SUI4«  t.  Wade.  75  Fed.  lU'p.. 
3ftl:  Boody  I'.  L'nitol  tiUlen.  a  Vcti.  Ca»r«.  xW:  Inited  t^tiUce  i--  Webtrter,  as  Fei). 
Owen.  ViO;  Allen  t.  Colbv,  47  N.  H..  M4;  The  Thuuiw  GihU>iu,  SCr..  421;  Pu-kwv. 
railed  StMUm.  1  P..  2»3.  »7:  l'niu>d  SWxm  v.  FrMmuui,  S-'S  Fed.  L^aww.  1211;  Lock- 
innton'e  Ciwe.  Bright,  Si»;  Uw  i:  Hanson,  72  Ml^,  104;  Uniwd  RUtm  >'.  WilUune, 
«  UodL.  .t7H;  Caha  r.  United  F^laleti.  152  V.  8.,  211,  221.  But  »  tn  the  ronclumon 
In  Butlirr  r.  While,  in  rcganl  to  nunovalii  (ruui  otUiw  under  tiie  dvil  Herviiv  act  and 
nile»,  (re  itoM,  i).  711*,  note. 

B}' ai-tolCuiiireMiot  March  I,  Kttfl,  It  was  prwx^hert.  "That  U any  t)oiwn» shall 
■«F«r  «r  afllmi  talivly.  tourliinK  the  expenditure  ol  piibtie  uiunev,  or  (u  luippurt  of 
•nv  I'Ikini  BKatnst  the  Unitttl  ^latm,  he  ur  shtr  nbnll,  ujion  eunvicUciu  themil.  niBer 
»»l(ir  wllUnl  and  iiirrH|iI  perjiirj-."  It  wu  hi'l.l  liy  the  Siiprvmc  (Viurt  that  under 
thi*  lefcislatldii  ihe  S^-retary  ul  the  Treasury  had  the  power  In  make  a  rvtrulaiion 
■nihoniing  justiir*  of  thi'  peai-v  uf  stales  ti>  ailitiiniiiU^r  cMthn  In  affidavits  in  HtipfN)rt 
tA  claitiui,  and  that  i>crjiiry  nilKhi  he  awlgned  on  «n  nflidavit  on  taken,  (I  tilled 
Btator.  Bailey,  »  I'el..  £»).     And  t«e  I'nile^l  iSlaiea  c.  Ureeii,  4U  Fed.  Hep..  402. 

MU'h  r<-)(ulati<>ni>  iiini't  uf  courve  Iwcviieistvnt  wilti  the  law,  as  in  jH)inI(<d  out  in  the 
(oIlfiKiniT  extnul  [rnm  ■  retxirt  «(  the  Judge- Advocate  General's  Offlrv,  dated  No- 
Vfnilrr22.  1KPB;— 

"I^U1^t^a|lh  2454.  Anny  Kegulatiunn  of  1B81.  nan  linrt  pruuiulmted  by  diroction  of 
the  Secretary  nf  War  nn  June  22.  IS72.  in  (i<'nere]  Ortlnni,  No.  SI,  A.  0.  O.  Then 
(inicn  prewrilied  nilee  f'>r  Ihe  execution  of  Ihe  pmvinions  ol  the  act  ol  Ci.<nirT«aa 
■ppcuvBl  May  15.  1872  (17  t^tal.,  116),  now  euibracwl  in  setUuiui  12H0-1SIM,  UeviMtl 
StatnloK.  Allhoiiich  this  rtatule  mm  nlent  as  to  the  exei'Utlou  uf  the  details  of  Its 
pRivfadons,  vM  a*  the  oiceiition  therrof,  from  the  nature  of  the  enacUnent,  reqiured 
tfi  be  >iieciDi>lly  uiethixlized,  the  authority  lor  preucribiog  rulen  to  effectuate  tba 
ab}i<(-t*  of  the  law  mnilted  by  Itiml  iiiipliratiun  in  i-oniieelion  with  llie  i-ooiitilu- 
tioiial  dntv  of  thcexcviulvedenartmeiil  to  'take rant  that  the  lawshpfBtlhtullyese- 
cut«).'  I'l  WlnUiruu.  1»:  McCall's  Caw,  2  Phila.,  26»;  10  WLmL.  42;  7  IVt.,  3;  0 
id..  238;  1  PH..  C  C..  471;  I  W.  A  M,.  1(H;  U  Mich..  »8;  16  W(»..  423;  6  Phila.. 
N'.  lt.,M4;  Cflolev'- 
Fi,.  22ft.24;t-a*5,42'l:  1  .....  ti..,«L,i  o.«..«wi  1. 

•  obvioUB  tliat  the  reRulationii  under  dl«ciwHlon  were  innde  in  aid  of  thu  taw 

•  I  ilirn-fon'  U4iing  III  the  claac  of  rrgtilalionii  Irrmed  by  tlrn  CViurt  of  Claimii 
!. .!■■  loentioneil.  w  ' M]pi>k'nicntary  Ui  the  statutes  which  have 

<  -■■  in  ri-lereiiiv  t>i  the  .Arrny.'  But  lix.nler  that  HUch  rtyula- 
'  <  ■'  iif  law.  they  uiuft,  under  Ihe  autliuritica  died,  be  rouiW/nl 
4  which  Ihry  «  ' 


pe|H>n  of  this  office  of  October  l>.  IVBS.  thai   jMnunii-h 

■"■"      luiuriginallyiMuediuideranilMppn-hrui-iouuttiiit 

•f  the  act  of  Con^ma appro vrd  llay  IS.  Ifl72  (mi 


1.   Anii/'l^ljlililtiiiluiof  18)il, 

III  and  eft«rt  of  the  provtMou 

I-12N4.  Rev.  SUI  ) .    T>i  niaki'  ihi*  iMrairninl. 

B4<  ani«ndmrul  ww  miIi»iUI>--I  and  •iilstaniially  adoirti^l 

:l>t-  [rulHirstioii  of  (tcnetal  Ohleo  No.  W,  td  Novrmber  l< 

iiUti<>u24M.-- 

'•  al*>  fl  4M,  4i)9,  pp.  IIU.  141,  ••nte. 

HS!««— Ol- 45 
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regulations  are  given  in  exceptional  cases;  the  exercise  of  this  power 
with  reference  to  them  being  found  necessary.  * 'The  authority  whiib 
makes  them  (regulations)  can  modif}"  or  suspend  them  as  to  any  tuse. 
or  class  of  cases,  or  generally.''* 

To  which  are  sometimes  added: 

4.  Departmental  regulations,  made  by  virtue  of  the  authority  con- 
ferred by  section  101,  Revised  Statutes,  on  the  head  of  each  depart- 
ment ''to  prescril)e  regulations  not  inconsistent  with  law,  for  the 
government  of  his  department,  the  conduct  of  its  officers  and  clerks, 
the  distribution  and  performance  of  its  business,  and  the  custody,  use. 
and  preservation  of  its  records,  papers,  and  property  appertaining 
thereto."* 

Mere  repetitions  of  legislative  enactments  ai-e  not  included  under 
any  of  these  heads. 

»5  Dec.  First  C^mptroHer,  29,  and  see  art.  1  of  Circ.  No.  4, 1897,  A.  G.  O.;  Circ.Xo.2, 
1885;  Uniteil  Staten  r.  Eliason,  16  Pet.  302;  DaWs's  Military  Laws,  146,  and  Milittrv 
Law,  6;  3  IKh-.  Coinp.  Treai*.,  3a5;  Smith  r.  Tnited  Stotes,  24  Ct  C?l8.,  209;  Arthur r. 
United  Staten,  16  Ct.  Cls.,  422;  Opin.  Judge-Advocate  General,  March  6, 1896,  con- 
curred in  by  the  War  Department  (2074). 

The  followuijj:  is  an  extract  from  the  opinion  last  cited: 

**  Regulations  may  Ix?  di\ide<l  into  dinerent  clasBiee  with  respect  to  this  qoestioiL 
There  are,  or  may  Ix*,  those  which  have  received  the  sanction  of  Congress,  and  it  is 
e\ident  that  the  Secretary  of  War  would  have  no  authority  to  make  an  exception  to 
one  of  these.  There  are  also  those  that  are  made  pursuant  to  and  in  aid  of  a  etatnte. 
These  may  be  modifie<i,  but,  until  this  is  done,  are  binding  as  well  on  the  aatboritj 
that  made  them  as  on  others.  (United  States  v.  Barrows,  1  Abbott,  351.)  Tberew 
also  a  large  }y*Ay  of  other  regulations  emanating  from,  and  depending  solely  on  the 
authority  of  the  President  as  commander-in-chief.  With  reference  to  such  regn^- 
tions,  it  hai^,  1  l)elieve,  l)een  sometimes  claimed  that  the  same  rule  should  beaprM 
that  isapplie<l  to  the  regulations  made  pursuant  to  statute.  But  this  has  not  oetsi 
done  in  practice,  an<l  I  do  not  think  that  it  should  1^  done,  for  the  reason  thitit 
would  seem  to  lH»an  unnecessarv,  eml)arrassing,  and  |)erhaps  unconstitutional  limita- 
tion of  the  authority  of  the  fn*sident  as  commander-in-chief.  To  exempt  froin 
<^)mpliance  with  a  imrticular  regulation  in  an  exceptional  case  would  seem  tobes 
lawful  exercist*  of  that  authority." 

In  rnite<l  States  r.  Burns  (12  Wall.,  246)j  the  Supreme  Court  held  with  referew* 
to  an  army  regulation,  prohiniting  i)ersons  m  the  military  service  from  making  con- 
tracts for  supplies,  etc.,  with  other  i)er8ons  in  the  military  service,  that  the regulati* 
did  not  apply  to  contracts  on  Iwhaif  of  the  United  States,  which  required  for  their 
validity  the  approval  of  the  Secretary  of  War;  that  though  contracts  of  that  fhw«^ 
ter  are  usually  negotiate*!  by  snliordi'nate  officers  or  agents  of  the  Government,  th^ 
are  in  fa<t  anil  in  law  the  ac'ts  of  the  Secretary,  whose  sanction  is  essential  to  bind 
the  Uniti^l  States;  and  that  the  Secretary,  though  the  head  of  the  War  Departmait, 
is  not  in  the  military  service  in  the  sense  of  the  recrulation,  but,  on  the  contrary,  is* 
civil  officer  with  civil  duties  to  jjerform,  as  much  as  the  head  of  any  other  of  the 
executive  departments.  This  decision  is  sometimes  referred  to  as  sustaining  the 
view  that  army  regulations  are  not  in  any  case  binding  on  the  authority  that  maktf 
them,  whereas  all  that  was  held  is  that  the  regulation  in  question  was  not  intended 
to  restrain  the  Secretar>'  of  War.  (See  the  case  of  Smith  r.  United  States,  24CtCb- 
209.) 

"Section  1059,  Revised  Statutes,  vests  the  Court  of  Claims  with  jurisdiction  to  hM^ 
and  determine  claims  founded  upon  any  regulation  of  an  execative  departinenV 
which  the  court  has  construed  as  meaning  any  r»nilation  within  the  lawiol  6xat 
tion  of  the  head  of  an  exe<'utive  department.     (20  Ct.  Cls.,  199. ) 

See  also  act  of  March  3,  1H87,  "to  provide  tor  the  bringing  of  suits  against  th 
Government  of  the  United  States." 
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A  long  continued  practice  ha8  been  held  equivalent  to  a  specific 
regulation.  * 

1  United  Stotee  t;.  Macdaniel,  7  Pet.,  1;  Unite<l  Stotes  r.  Webster,  28  Fed.  Cases, 
515;  3  Comp.  Dee.,  316. 

See  also  Martin  r.  Mott,  12  W.  19,  and  United  Staten  r.  Babcock,  24  Fed.  Cases.  928. 

**A  regulation  is  a  rule.  It  may  l>e  written,  and  no  reason  iH  perceive<i  why  it 
may  not  exist  in  parol  or  by  iisa^e.''  (IMrision  First  Comptroller,  Vol.  V.,  p.  311.) 
The  **custom  of  war,**  that* is  to  way,  the  custom  of  the  service,  is  rei^ognized  by  the 
Mth  Article  of  War  as  being  a  fmrtof  the  law  military. 

But  usage  can  not  be  reli^  on  in  justitii'ation  of  aii  act  forbidden  by  express  law. 
(Walker  r.  The  Transportation  Company,  3  Wall.,  150;  Clark*s  Browne  on  Usages 
ind  CHistoms,  p.  27,  note;  27  Am.  an<l  Kng.  Knc.  of  Law,  798. )  A  noticeable  instance 
>f  the  disregard  of  this  principle  is  to  \ni  found  in  a  work  on  **The  Military  Law  of 
Bnfrland,**  published  in  London  in  1810,  in  which,  after  stating  the  law  relatin^^  to 
laelling,  as  contained  in  the  Articles  of  War,  it  is  said  that  "there  are  cases  in  which, 
[lotwithstanding  the  explicit  declarations  of  the  written  law,  the  custom  of  the  service 
would  seem  to  demand  a  reference  to  anns,*'  and,  acconlingly,  "General  Rules  and 
Instructions  for  Seconds  in  Duels"  are  given. 

''A  usage  or  custom^  at  military  law,  munt  consist  of  a  lixe^l  and  unifonn  practice 
of  long  standing,  which  is  not  !n  conflict  with  existing  statute  law  or  ri^gulation. 
A  custom  of  the  service  can  not  l)e  estabUshe<i  by  pn)of  of  isolate<l  or  occasional 
instances,  but  must  be  built  up  out  of  a  series  of  prei'iMlents.  It  must  also  be  a  usage 
of  the  Army,  or  of  some  separate  and  distinct  branch  of  the  military  establishment. 
Moreover,  no  illegal  or  unauthorize<l  practice,  however  frequent  or  long  i^ontinued, 
can  make  a  usage.        (Winthrop's  Al)ridgnient  of  Military  Law,  p.  14.) 

In  connei'tion  with  the  alx»ve  clat^iflcation  of  Arniv  regulations,  see  the  decision  of 
the  Court  of  Claims  in  Maj.  William  Smithes  Case  (23  Ct.  Cls.,  452),  in  which  the 
court  said: 

"The  Constitution  provi<les,  in  Article  I,  section  8,  paragraph  14,  that  Congress 
shall  have  power  *to  make  rules  for  the  government  and  regulation  of  the  lana  and 
naval  forces.' 

**It  has  l)een  amied  here  and  elsewhere  that  this  provision  deprives  the  President 
of  authority  to  miuce  such  niles  of  hi.*^  own  motion,  or  even  when  previously  author- 
ized by  legislative  action,  on  the  ground  that  the  p<:)wer  is  exclusive  in  Congress  and 
can  not  be  delegated;  and  so  that  all  niles  for  the  government  and  regulation  of  the 
land  and  naval  forces  made  by  the  Executive  are  void  and  of  no  eff^t  without  the 
enactment  by  Congress  in  the  form  of  approval  or  otherwise. 

"Congress  has  eitablish^l  nilesand  articles  for  the  government  of  the  armies  of 
the  United  States,  commonlr  calkMJ  'Arti<'les  of  War*  (act  of  April  10,  1806,  chapter 
20,  2  Stat.  L.,  a59,  now  Rev.'Stat.,  st^c.  i:«2). 

"For  the  making  of  other  and  ordinary  regulations  Congress  has  from  an  early 
day  proc^jded  upon  the  idea  that  the  |)ower  might  Ik?  delegate<l  to  the  President, 
and  has  passed  several  acts  expresslv  conferring  such  authority  (ac^t  of  March  3, 1813, 
chapter  52,  section  6  (2  Stat.  L.,  819) ;  act  of  April  24,  1816,  chapter  69,  section  9  (3 
SUt.  L.,  298);  act  July  15,  1870,  chapter  2^14,  section  20  (16  Stat.  L.,  319);  act  of 
March  1,  1875,  chapter  115  (1  Sup.  Rev.  Stat.,  149),  an<l  the  act  of  June  23,  1879, 
diapter  35,  section  2  (1  Sup.  Rev.  Stat,  494),  un<ler  which  the  edition  of  1881  was 
pabliflhed) . 
"Co^resB  has  three  times  recognized  or  approved  existing  regulations: 
"1.  'file  act  of  April  24,  1816,  chapter  69,  section  9  (3  Stat.  L.,  298),  provided  that 
*the  regulations  in  force  before  the  re<luction  of  the  Army  be  nx^ognizeil,  as  far  as  the 
5  shall  be  foimd  applicable  to  the  wrvice,  subjet!t,  liowever,  to  such  alterations 


as  the  Secretary  of  War  may  adopt,  with  the  ap|>ro))ation  of  the  President.* 

"2.  The  act  of  March  2,  1821,  chapter  13,  section  14  (3  Stat.  L.,  616) ,  enacted  'that 
the  system  of  "general  regulations  for  the  Arniv*'  compileil  bv  Major-General  Scott 
shall  be,  and  thesameis  nerebv,  approviMi  mid  ailopte<l  for  tfie  government  of  the 
Anny  of  the  United  States  ana  of  the  militia,  when  in  the  service  of  the  United 
States.'  This  section  was  unconditional!  v  repealed  by  the  act  of  May  7,  1822,  chatv 
ter  88  (3  Stat  L.,  886).  As  to  this  act  Attorney  General  Wirt  advised  that,  notwith- 
fltanding  such  repeal,  the  regulations  having  rei^ived  the  sanction  of  the  Presi<lent, 
continued  in  force  by  the  authority  of  the  President  in  all  crises  where  they  did  not 
conflict  with  pomtive  legislation.  (1  Opin.,  549.) 
•*3.  The  act  of  July  28,  1866,  chapter  2t)9,  section  37  (14  Stat.  L.,  337,  338), 
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As  to  the  subject-matter  of  regulations  for  the  government  of  the 
Army,  no  distinct  line  can  be  drawn  separating  the  President's  consti- 

required  the  Secretary  of  War  to  prepare  a  code  of  regulations  for  the  government  of 
the  Army,  and  enacted  *the  existing  regulations  to  remain  in  force  until  Congres 
shall  have  acted  on  said  report.'    No  sucn  action  has  been  taken. 

**It  is  well  settled  that  Army  regulations  when  directly  approved  by  Ck>ngre8B  hare 
the  absolute  force  of  law  equally  with  other  legislative  acts  until  repealed  by  the 
same  power.  Congress  so  treated  them  when  it  passed  the  act  of  June  8, 1872,  chap- 
ter 348  (17  Stat.  L.,  3:^7) ,  providing  that  the  fifth  section  of  the  act  of  Mav  8, 1872 
]17  Stat.  L.,  aS),  should  not  be  held  to  repeal  that  part  of  paragraph  lOSOof  the 
Revised  Army  Regulations  of  1863  with  wnich  it  appeared  to  be  in  conflict,  thos 
recognizing  t^e  regulations  approved  by  Congress  in  that  year  as  having  the  saine 
force  as  Congrt^ssional  enactments. 

**0n  the  other  hand,  it  is  just  as  well  settled  that  regulations  not  so  approved  have 
the  force  of  law  only  when  founded  on  the  President's  constitutional  powers  as  com- 
mander-in-chief of  the  Army,  or  are  'consistent  with  and  supplementary  to  the  stat- 
utes which  have  l)een  enacted  by  Congress  in  reference  to  the  Armv.*'  (Svmond's 
Case,  120  U.S.,  46,  affirming  21  a.  Cls.,  161;  Reed's  Owe,  100  U.S.,  22;  Smith r. 
Whitnev,  116  id.,  180;  United  States  r.  Whitney,  120  tU,  47;  Wavman  v.  Southird, 
10  Wheat,  43;  Unite<l  States  r.  Eliason,  16  Pet,  291;  United  States  r.  Freeman,  3 
How.,  55<);  Kurtz  r.  Moffitt,  115  U.S.,  603;  United  Stotes  r.  Webster,  2  Ware, 66; 
United  States  r.  Maurice,  2  Brock,  103;  Ferren's  Case,  3  Benedict,  447;  Gatttf. 
Fletcher,  1  Minn.,  204;  1  Opin.  Attv.  Gen.,  469,  647;  2  id,,  225;  3  id.,  85;  6  id,  10, 
215,  365;  10  id.,  415;  16  id.,  38.) 

**  Whether  a  regulation,  the  validity  of  which  is  drawn  in  question,  is  within  the 
constitutional  [>owerof  the  President  to  promulgate,  or  whether  it  has  been  approved 
by  Congress,  or  whether  it  *  is  consistent  with  and  supplementary  to  the  suites,' 
are  judicial  questions  not  always  free  from  difficulties  of  determination. 

*'In  the  light  of  these  \'iews  and  the  adjudicated  cases  we  shall  examine  the  exit- 
ing regulations. 

"The  present  regulations  are  contained  in  the  edition  of  1881,  published  under 
authority  of  the  act  of  March  1, 1876.  chapter  116  (1  Sup.  Rev.  Stat,  149),  which  direds 
the  President  '  to  make  and  publish  regulations  for  the  government  of  the  Army  in 
accordance  with  existing  laws,'  and  under  the  act  of  June  23,  1879,  chapter  35,  sec- 
tion 2  (1  Sup.  Rev.  Stat.,  494),  which  further  directs  the  President  to  *  cause  all  the 
regulations  of  the  Army  and  general  orders  now  in  force  to  be  codified  and  publisbed 
to  the  Anny,'  and  provides  K>r  the  expenses  of  the  work. 

**As  proniulgatcii  in  this  edition  they  contain  orders  and  regulations  of  four  diiwj 
ent  cla«!«es  intermingled.  At  the  end  of  each  the  earlier  authority  for  it  is  specified 
by  a  note  in  brackets. 

"1.  (Jeneral  onlerH  which  he  (the  President)  has  a  right  to  issue  under  bis c<»* 
stitutional  prer(»gative  of  'commander-in-chief  of  the  Army  and  Navj*  of  the  United 
States.'     (Constitution,  Art.  II,  sec.  2,  par.  1.) 

**2.  Departmental  regulations,  under  section  161,  Revised  Statutes,  authorifing  th* 
hea<l  of  each  department  to  'prescribe  regulations,  not  inconsistent  with  law,ft>f 
the  government  of  his  dejiartment,  the  conduct  of  officers  and  clerks,  the  distribntioo 
and  performance  of  it**  business,  and  the  custody,  use,  and  preservation  of  its  records, 
papers,  and  proi>erty  appertaining  thereto.' 

**3.  Regulations  hot  appnived  by  Congress,  but  made  by  the  President  in  the 
exercise  of  h^jjislative  autriority  conferre<l  l|y  the  acts  above  cited. 

"4.  Regulations  expressly  approve<l  by  Clongress.** 

The  executive  rt»guiations  of  the  British  military' a^lministration  consirt,  priDO* 
pally,  of  the  Rules  of  Pn>cetlure,  the  Queen's  Regulations,  Royal  Warranto,  «nd 
Orders  in  Council.     The  Rules  of  Procedure  are  authoriied  bv  the  Army  Act,»nd 
prescril>e  the  regulations  for  the  formation  of  military  courts,  the  trial  of  offendeff, 
and  the  execution  of  sentences;  the  Quwn's  Regulations  relate  to  the  interior  economy 
<^)f  corps,  the  maintenance  of  discipline,  and  the  powers  and  duties  of  commanding 
officers,  and  suj)j)lement  the  Army  Act  as  to  offences  against  enlistment  andthedifr 
fKDsal  of  jirisoners;  Royal  Warrants  prescribe  the  permanent  reflations  as  to  the 
government,  <liscipline,  pay,  promotion,  and  conaitions  of  service;  and  Orders  in 
Council  are  regulations  made  by  the  Crown  with  the  advice  of  the  Ptivy  Council,  in 
regard  to  matters  of  great  importance,  such  as  the  duties  of  the  military*  when  oa 
Ixiard  public  ships,  the  duties  of  th<'  offi»»e  of  <»omraander-in-chief  and  other  greil 
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tional  powpr  to  make  tbem  from  the  constitutional  power  of  Con- 
'"to  makt^  ml<*s  (or  the  governnipnt  and  regulation'"  of  the  land 

■IlilKry  nffli-m.  etr.     Knynl   ^Vsr^atlIs.  (ivnenil  <Jr(U'n>  I  affvotintt  duty.  <li«cipliri(f. 

li  iRii'i^ral  frttt'iein'y ),  ami  aiuen'liueoU  of  ihe  ijiieeii's  Re(culnlj>iiii>.  utv  ]iiit)fishi-<l 

B  Anuy  (inU-ra.    Baililw  tliu  uluvu  there  are  Mjarale  rvti^ulaliMiui  for  the  Miliiio, 

^<K>iiiaiirr.  and  Volunteer  Kurt«a.     ( I'mtt's  MilitJiry  law,  Loutlou,  ISW;  Uuutf^r'n 

.'.(  Military  Uw,  IHH7,) 

-'  -■      '  --    '-'*---  -vntury  there appeare  tn harfi  lwpnin>auth<>ri«i»il 

n  exiHteiiLW  ill  biuclBDil.  «uh  uulmwl  haviiiv  his 
le  and  exttreim  ol  tht*  regiment,  )•»  thai  "tlnTF 

,  jrofefflcioncy  hy  whirh  pniffrww  in  thp  militarv 

FtnmM  IwtmtHl."     (Cbde's  STilltaryaml  Martial  Law,  2d  ed.,  p.  .W, )    in  ITW* 

fA  0>llprtiun  nf  R«fralatio[U'  and  Ordi^rs"  was  iwurd,  ani]  thiv  wriuM  tu  tiavi?  Iwi'ii 

e  Am  anihtiriutive  iwiie  nf  ^lu-h  a  systen).    The  war  nAcr  reKiil>ti<»u  wptp  i^I- 

!t«l  and  laMUod  in  1807.  and  t>ie  "Gt^riersl  Retfulaliona  and  Orden  (or  the  Anuy, 

:  (irncral'fl  OfHo',  lli>r«<iiuinl«,"  in  1811.    A  t-olltNrtiiKiuIanny  rwrukliuiu 

Thonw  (•imw  wim  nulilinhed  in  1772.  wndpr  thu  Utli>,  "The  Milituy  Quidntor 

Touiiic  Offii-en,"  but  thlH  uubliualioii  had  no  official  MUiction. 

By  thp  n-nn  "Myrtem  of  army  rcgulatioiui"  Ih  luMuit  an  authnrixwl  publiuatinii. 
nurh  w  our  Amiy  RepilatiQiiB,  c<iiiiiiiitin|[  of  general  rule*,  muilf  by  llif  PXM-Ulivi? 
authuHt^.  for  (lie  Kovemmeot,  interior  economy,  Mid  instniolinii  <■(  the  arniv.  and 


Until  toward  tlie  I'loM  ut  the  laHl  n 
it4-ni  iif  fp.tirt*\  army  nitulatlutiH  it 
a  Maoilmg  ordpre  for  the  dianplint 
M  nut  any  Htandanl  of  unifonuilj'  o 


the  adniittii4mtiuu  uf  ita  atbuni.    Tlie  niuot  nutnl 
military  Bcrvici*.  whioh,  within  a  Iraa  tmuprehi 


■.  but 


'  nKtilatiuno  uf  the  6r)li«li 
imjurtwit  Betd,  wvi 


ntoDt  tit  Uw  army  iliK-ipIine  act  of  1B7H.  (.-oiuAituted.  tOKelher  with  (he  mutiny 
cndf  of  diariplinn  by  which  thc>  British  army  was  govrmrd.    Th«  soveivign  atlil  Iiuh 
(undrribe  .(nny  \\i)  nower  to  make  Artii-lwof  War,  but,  nwing  tn  tho elabomti- 
I:.'.  r\  i'ikIv.  it  isreiisriledHiiiinprobabli)  that  theexetviseo(thi»  power. 
:  |<ri~<'ribinK  thi-  i>iinii>bninnt«  for  military'  uttetKtM.  will  ever  again 
:  •  -luin.  but  very  tTofl.  tiketrh  of  the  hinlory  of  this  lawmakini; 
I   li%i.-Ketulivere)!ulation  authorite'l  by  iiUtut«.  see  Eiicyclojwilia 
Military  l^w."     In  II18A  a  work  imtitieil  "An  AbridfEmwil  of  the 
lu-b  Miliiury  l>iM-i|>Une"  wa»  published.    It  oinai««<d  principally  ol  drill  rnniln- 
lait  ali»  ivlatrd  ii)enainiptii)E.  garriwMia,  ^uarda,  and  "oaunoela  of  war  orrourtA- 
SonK'intnnwtinKrnfrulationflofthetiuutiif  QunenAnne.fwvndydiiRiiivcipil 
the  ivri>ni  <>fHci>  of  the  Briti«h  Miiwuni.  am  published  in  the  Journal  of  the  Mill- 
jv  HcrVice  luNtKution  lor  Novendier.  I8»7. 

^r  Ruin  of  Pnieolnrc  mrv  authnrimt  bv  ihe  Anny  A<-I.  in  ihe  (i>l1ciwiiut  lerii.ii: 
Nuhjett  III  Ihe  proviMona  of  Ibiit  wl  flrr  Majrsly  may.  iiy  rulM  to  Im  xij^uilinl 
the  hand  of  a  (lertvtary  of  Mate,  from  time  to  tiniV'  make,  anil  whrn  inailr 
I,  altiT.  oroild  tu,  pruviaiiiuii  in  r»Ti(.i.-t  uf  the  fulluwineiuattoniur  any  u[  them; 
f  to  nay, 

i  Tht^B»winMy  and  procwlureofponrteof  inquiry; 
ih)  The  i-onveninir  ami  iiiniilitntlnkc  ul  <-ourt»-uiartia]i 

)  Thi-  adjoumiiH-ni.  diHaoliitL..i).  mid  niiiinu^  of  (Niurt»-maftial; 


1.1 )  Thcpp 


nl  cnnbliiiic  ibi-  outlioritv  li.' 
Hlteikivii  lo  -uliKtiliid'  a  valiii 
t/)  Tl.e.iirr.>,itfii.loWtr.L 
ig)  The  (onn»  "f  onlef*  i<i  I 
^tuanial,  iH'nal  Mnn-itudf, 


martial; 
-:<[id  M-Dtenrenof  nitirt»-manial; 
,'.tion  &T  of  tlila  act  t<>  i-uinniiitr 
...vl  Htintvncv  of  a  I'aun-niartial: 
-  .:i)irtial; 
iiii'li-  tinilir  ih<-  provlidoiu  o(  thl»  act  relati&ylo 
_. .     .  .         ,  .  itniirimnniMil; 

k)  Any  matter  in  thi*  ai-t  rlim-twl  lo  lie  prewribed: 
'i  Any  otlM-r  matter  or  tbliiK  vspMlient  ur  n«-MMr^  for  the  purmiie  of  rarryinK 
act  ini<(  pxM^itiim  ■u  far  a»  rclatm  in  tbir  inveatigation,  trial,  anil  |juiil*hniriit  ol 
JMi  triable  or  naniahable  by  niititary  law : 
2.  l^oviiM  alwaVH,  that  im  mu-li  niln  i>hal1  mntalii  anylhinu  i-onttsry  to  or 

with  lhi>  pmvtnonii  of  this  art. 
S.  All  roW  niaile  In  purmianiv  o(  this  sM-tinn  Rhall  lie  judirially  nnti.-ed 
4.  All  nilf*  mult-  in  imnnianiv  of  this  section  sitall  Iw  lai<l  bff-irv  i>BrliamMit  as 
prai-tii-alilit  after  Ui«vy  an-  niodr.  it  IVrlianieiit  Ix-  then  xlltinit.  an<l  if  farlia- 
'  ii»(  Ihi-n  •iiliotf,  ar  hhui  as  ptm'liivble  after  the  lnyinniug  uf  the  tbun  nest 
of  ("aHUinient." 
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forces.     Ret^uhitions  are,  when  they  relate  to  subjects  within  the  i-on- 
8titutional  jurisdiction  of  Congi*es.s,  unquestionably  of  a  legislative 
character,  and  if  it  were  practicable  for  Congress  completely  to  regu- 
late the  methods  of  military  administration,  it  might,  under  the  Con- 
stitution, do  so.     But  it  is  entirely  impracticable,  and  therefore  it  i.< 
in  a  great  measure  left  to  the  President  to  do  it.     So  far  as  Congress^ 
chooses  to  exercise  its  jurisdiction  in  this  respect  it  oi'cupies  the  field, 
and  the  President  can  not  encroach  on  it.'     But  when  it  does  not  see 
fit  to  do  so,  the  President's  power  is  of  necessity  called  into  action.   It 
is,  indeed,  of  the  commonest  occurrence  for  Congress  to  regulate  a 
subject  in  part  and  for  the  Executive  to  regulate  some  remaining  part, 
and  this  without  any  pretense  of   statutory  authority,   but  upon  the 
broad  basis  of  constitutional  power.    We  thus  have  a  legislative  juris- 
diction and.  subject  to  it,  an  executive  jurisdiction  extending  over  the 
same  matter.'     It  could  not  be  otherwise.     Congress  can  not  regulate 
all  the  details  for  the  execution  of  all  the  laws,  and  the  authority 
charged  with  their  execution  must  therefore  come  to  its  aid.' 

»2  Opin.  Atty.  Gen.,  231;  6  id.,  10,  216. 

*  The  War  I)t»|>artinent  hae  recojrnized  this  by  its  approval  of  the  following  view?: 
**  The  i«*ue  of  duplicate  dit^chargeo,  or  certificates  in  lieu  of  lost  discharges,  is  aruat- 
ter  over  which  Imth  Congress  and  the  President  have  control,  the  former  by  virtue 
of  the  iK)wer  'to  nvake  rules  for  the  government  and  regulation  of  the  land  and  ittyal 
forces,  and  the  latter  by  virtue  of  his  power  as  executive  and  comiuanderin- 
chief.  The  j)ower  of  Congress  is,  however,  the  superior  power,  and  therefore  noth- 
ing in  conflict  with  anv  regulation  on  the  subject  ma^ie  oy  Congress  can  legally  be 
pres<TilK*d  by  the  President,  but  the  fact  that  Congress  has  made  a  regulation  pwtly 
covering  the  }*ubject  does  not  take  awav  from  the  President  his  power  to  make  are^ 
ulation  relating  to  the  j»art  not  (*overen.'* 

'  Wintbroo's  Military  l^w,  j».  20,  note. 

'*  If  it  in  ititticult,"  wayn  Jmlge  Cooley,  '*to  point  out  the  precise  Ixiundarv  whicli 
separates'  legislative  from  judicial  duties,  it  is  still  mortMlifncult  to  discriminate,  in 
particular  cases.  U'tween  what  is  properly  lesrislative  and  what  is  properly  executive 
duty.  The  authority  that  makes  the  laws  has  Tai^discretionindetermuiingtheinetus 
through  which  they  shall  Ik*  exe<'ute<i:  and  the  jierfonnance  of  many  duties  which 
thevmaypnivide  forbylawtheymayrefereithertothe  chief  exei.*utive  of  theState,or, 
at  tVieir  option,  to  any  other  executive  or  ministerial  offit*er,  or  even  to  a  personjf^ 
cially  named  for  the  duty.  What  can  be  definitelv  said  on  this  subject  is  this:  That 
such  jMJwers  iUJ  are  si)ecially  cf>nferred  by  the  constitution  upon  the  governor, or upofl 
any  other  spccitie<l  otticer,  the  le^slature  c^an  not  require  or  authorize  to  be  perfortned 
by*  any  other  ofiiccr  or  authority;  and  from  those  duties  which  the  c<»nstitutioii 
ref|uires  of  him  be  can  not  l)e  excuse<l  by  law.  But  other  powers  or  duties  the 
executive  can  not  exercise  or  assume  except  by  legislative  authority,  and  the  power 
which  in  its  <liscreti(»n  it  confers  it  may  also  in  its  discretion  withhold,  or  conndeto 
other  han<  Is.  Whether  in  those  cases  where  power  is  given  by  the  constitution  to 
the  governor,  the  legislature  have  the  same  authority  to  make  rules  for  theexerci* 
of  the  power  that  they  have  to  make  rules  to  govern  the  proi^eedincs  in  thecoorts. 
may  pt^rhaps  l>e  a  (jiiestion.  It  would  seem  that  this  must  depend  generally  upon 
the  nature  of  the  power,  an<l  \i\Hm  the  Question  whether  the  constitution,  inconR'' 
ring  it,  has  furnished  a  sufficient  nile  lor  its  exercise.  Where  complete  power  to 
jjanlon  is  conferred  uiM)n  the  executive,  it  may  be  doubted  if  the  legidiitire  ctt 
impose  restrictions  unuer  the  name  of  rules  or  regulations;  but  where  the  govenwr 
is  made  commaufler  in  chief  of  the  military  forces  of  the  State,  it  is  obvious  that  h» 
authority  must  \ye  exennsed  under  such  proper  rules  as  the  leguslature  may  prescril*, 
because  the  militar>'  forces  are  themselves  under  the  control  of  the  legi^ture,  and 
military  law  is  prescribed  by  that  department.    There  would  be  this  clear  lioiitatioA 


0LA8KIPICAT1ON,  RTC. ,  OF   ARMY   REOtTLATIOItS.  711 

vSo.  alen.  Its  Iwtwwjn  tbe  logislativc  and  judicinl  howoi-m,  C-ongi^sa 
lay  reflate  thi;  proocduro  of  tho  Fedt-rul  <H>urt«,  Iml  in  i^o  fnr  tm  it 
doi-.  nut  drt  it  the  courto  niftj-  preHopibe  their  own  rptrulatioim.  And 
thi*  i«  in  fft*'t  the  exi^-ting  ninditiim.  Coiigrp«»  hiis  oxtrt-iswi  the 
power  ill  part,  Iraving  it  to  the  rourtH  to  ro^ilate  what  it  ha«  not  pro- 
vidi-*!  for.  Courls  f«n  not  I'XiTriwo  thi'ir  jurisdiction  without  mien  of 
ppo»i»dun%  and  necetwariiy  have  the  original  power  of  adopting  their 
own  when  thf  legislatitre  does  not  prewrilM'  them;  just  an  the  Pi-esi- 
denl  can  not  oxerci^e  his  power  il-*  commander- in-ehief  without  the 
powiT  to  iimke  orders  for  tht-  regulation  of  the  Amiy.  In  fm-t,  each 
branch  of  the  Govt^mraent  -the  legislative,  exwutivc,  and  judicial — 
biL"  tiie  original  power  of  making  regulationo  for  tbe  tranHAction  of  its 
buHinww^most  manifestly  "<i  when  the  lnii«ine'ir«  i-s  of  direct  comstitu- 
tionat  origin  —hut  the  legislative  has  HometimeH  a  juri^lietion  over  the 
regiilntionM  of  the  other  lininches,  and  when  thiw  Impix-nr"  it-*  jiiriMlir- 
tion  is  superior.' 

In  spealcingof  the  power  of  Congn-ss  over  the  arlminislmtionof  the 

atfairs  of  the  Army,  it  in.  of  course,  not  intendL<d  to  include  what  would 

pr<ipi-rly  come  under  the  head  of  the  direction  of  military  movement».' 

Thiti  )ielong»  to  command,  and  neither  the  power  of  Congress  to  raise 

^HImI  support  armie.i,  nor  the  jHiwer  to  make  rulen  for  the  government 

^■nd  reflation  of  the  land  and  naval  forceo.  nor  tbe  power  to  declare 

^Hkr.  gives  it  the  commnnd  of  the  .\nny.     Here  the  conHtiliitional 

^Bower  of  the  Prenident  as  commandcr-in-i-hicf  i»  exclusive, 

^H  When  CongrPWK  faiL*  to  make  regulations  with  refen^nee  to  a  matter 

'M  military  administration,  hut  either  expressly  or  nilently  leaves  it  to 

the  I*rewdent  to  do  it,  it  doon  not  delegate  itjt  own  legiHlative  power  to 

him.  In-i'kuw  that  would  In-  unconstitutional.'  htit  expret^sly  or  silently 


upuD  lh»  imwrr  -it  tlii>  liviHlBtiin*  ti>  pnwrihn  nilra  for  the  executive  department; 
tlial  itwy  miV't  ii'il  )n-  Hiich  a^v  iiiiili-r  (irvlviiw  of  rMEulation,  ilivtnn  lh«  exvcntJvp  ot, 
•yr  iifw-laJp  hin  I'xi-rptiiliijt,  aiiy  vl  hiH  cuiiBtitutlonal  pivroptivoi  ur  [lOweni.  Tbiiie 
uuUlami  wbii-h  ilu-  'iinMitntion  apM-iflnUly  innAdra  to  him  tht-  li-gtiilHtan>  nn  not 
•lir>vlly  IT  Inilini-ily  takp  fnmi  hV  ontrol."  (Cnolcy'a  OnnftltuiioiuJ  Umtutiona, 
I.    1.13.) 

'nilct  the  CirtwUtiiliiin,  <wh  hoiuc  at  Caugnm  iletenuuuw  lU  owd   mln  of 

IU.M.  1'  lIow.,iilA. 

L'  I'bilwI..  2mj,  tliF  Doan  aud:  "Ot  roum:  (.\iiignm  uui  not 

..ii<>  to  the  Prmdcnl  Uvjvlativc  po«on;  liul  it  may,  in  <viiifi-r- 

"iially  exerctMible  by  him,  [irvicrllie,  or  omit  |irM<cril>iii|i.  ap^ 

.'Miiiiitntiuu,  or  may  >]>t<cla]ly  autlionw  him  Ui  make  Itiu  nilen.^ 

ii.'i.'.v   iii'iiiifT  jimrrilxa  thctn,  nor  vsprvmly  antborinw   him  Ui  txmktl 

r,»-  ill,-  am  lion  ty,  inhercnl  in  the  powwfl  c«n[en«vl,  ol  making  n^nla- 

'■■•qirilv  liici'lcntat  tij  Ilii-ir  (•xprciife,  awl  of  chuoMDg  belwtvn  tei^ttiiiat« 

■■  Tiiinh*  of  tJitdr  pxpfruii;.     ft'ln-tlirr  liio  anthnrily  pxUmili  turtliw,  i  "  ' 


I,  wilhoul  »xpm«  anthnrily  from  <'-on|rm«i,  to  make  nitrulaliiitia  irhirh, 
Mtrily  «o,  la  a  liiltt-n-iii  iiiimliim.     wbc 
wbirli  it  u 


i-l<-ii(al,  an>  not  iiwrnntrily  «o,  la  a  liiltt-n-iii  ■|iimtii>n.     wtum.  however, 
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gives  him  the  opportunit}'  to  call  his  executive  power  into  play.  It  U 
perhaps  not  easy  to  explain  why,  if  regulations  niay,  under  the  Con- 
stitution, >>c  made  both  by  the  l^islative  and  executive  branches,  one 
should  have  precedence  over  the  other;  but  it  is  to  be  noticed  chat  the 
power  of  Congress  is  the  express  one  "to  make  rules  for  the  govern- 
ment and  regulation  of  the  land  and  naval  forces/'  whereas  the  power 
of  the  President  is  a  construction  of  his  position  as  executive  and 
commander-in-chief.  The  legislative  power,  by  the  words  quoted, 
covers  the  whole  field  of  military  administration,  but  it  is  not  slmxs 
certain  how  far  the  executive  power  may  go.  It  is  not  as  well  defined 
as  the  legislative  power,  but  it  is  undoubtedly  limited  to  so  much  of 
the  subject  as  is  not  already  controlled  by  the  latter.'  The  jurisdic- 
tion of  the  excutive  power  is  not,  however,  within  this  limit  coexten- 
sive with  that  of  the  legislative  power,  )>ecause  the  legislative  branch 
of  the  Government  has  a  constitutional  field  of  operation  peculiar  to 
it*jelf ,  and  yet  th(»rc  are  army  regulations  which  seem  to  be  of  a  legir 
lative  character.  It  is  )>ei»ause  of  this  that  difficultv  sometimes  occur!?— 
a  difficulty  which  has  in  the  past  quite  often  taken  the  form  of  a  dif- 
ference of  views  iH'tween  the  War  Dejmrtment  and  the  accounting 
officers  of  the  Treasurv. 


authorizes  him  to  make  them,  he  may,  within  the  limits  of,  and  consistently  with, 
the  legislative  (>ower  declared,  make  any  such  regulations  incidental,  thov^  not 
necessarily  so,  to  the  power  conferre<l,  as  Congress  misht  have  specially  prescnbeA" 

•*When  statutes  confer  powers,  impose  duties,  ana  provide  for  the  accomplish- 
ment of  various  ohjei'ts,  they  are  necessarily  couched  in  general  terms,  but  they 
carry  with  them,  by  implication,  all  the  powers,  duties,  and  exemptions  neceasay 
to  aiH*omplish  the  objects  thereby  sought  to  l)e  attained."  (In  re  \eagle,  39  Fed. 
Rep.,  834.) 

**The  difference  l)etween  the  departments  undoubte<ily  is  that  the  legislature 
makes,  the  executive  executes,  and  the  judiciar>'  construes  the  law;  but  the  maker 
of  the  law  may  commit  something  to  the  discretion  of  the  other  denartment«,  aw 
the  prei'isi*  lK>un«iary  <A  this  iM>wer  is  a  subject  of  delicate  an<l  difficult  inqoinr.  into 
which  a  court  will  not  enter  unnecessarily/'  ( Wavnian  r.  Southard,  10  W.,-*^ 
Marshall,  C.J.) 

'See  o])inion  nf  Attorney  (ieneral  Wirt,  1  Opin.,  549;  of  Attorney  iieneral  Be^ 
rien,  2  Opin.,  225,  and  of  At'torney  General  Cushm^,  6  Opin.,  10, 15.     ''The  authoritv 
of  the  Secretary  to  issue  oniers,  regulations,  and  mstructions,  with  the  approval » 
the  President,  In  n*feren<*e  to  matters  connected  with  the  naval  establu»hinent  b 
8ubje<'t  to  the  condition,  luH'essarilv  implied,  that  they  must  lie  consistent  with  the 
statutes  which  have  U'cn  enacted  l>y  Congretw  in  refert»nce  to  the  Navy.    Heroav, 
with  the  approval  of  the  President,  establish  regulations  in  execution  of.  orsapil*^' 
mentary  to,  Imt  not  in  conflict  with,  the  statutes  defining  his  powers  or  coafernn? 
rights  upon  other?-.     The  contrary  has  never  l)een  held  by  this  court.     What  we  no* 
say  is  entirely  con.^istent  with  Gratiot  r.  United  States,  4  How.,  80,  and  Ez  p^ 
Ree<l,  100  U.  S.,  l.S,  u|>on  which  the  (rovemment  relies.     Referring  in  thefiretci« 
U^  certain  arniv  regulations,  and  in  the  other  to  certain  navy  resrulations,  which  Itfo 
l)een  approvetf  by  Congress,  the  court  observed  that  they  hkii  tne  forpe  of  law.   ^ 
also  Smith  v.  Whitney,  UH  U.  S.,  181.     In  neither  case,"  however,  was  it  held  that 
such  regulations,  when  in  conflict  with  the  acts  of  CoiiffreaB,  could  be  upheld." 
(United  States  r.  Symonds,  120  U.  S.,  46-*9.)     And  see  Winthrop*8  Military  Uf, 
pp.  29, 30,  and  note;* and  §  494,  p.  140,  ante. 


SZEOUTIVE   REOULATIONS   IN   OENEaA.L.  718 


CHAPTER  II. 

EXECUTIVE  REOTJLATI0H8  IH  OEHERAL. 

Before  further  considering  the  regulations  relating  to  one  branch — 
he  military  branch — of  the  public  service,  it  will  perhaps  not  be  unin- 
itructive  briefly  to  examine  the  subjec»t  of  executive  orders  and  regu- 
atioDs  in  general/  There  is  an  important  distinction  which  should 
)e  kept  in  mind  in  this  connection,  namely,  the  distinction  l^etween 
}ffice8  created  by  statute  and  those  created  by  the  Constitution.  As 
to  the  former,  the  extent  of  their  authority  and  the  manner  of  its 
exercise  are  subject  to  the  control  of  the  legislative  branch;  but  as  to 
ftn  office  created  by  the  Constitution,  and  whose  general  powers  are 
named  in  it,  and  which  is  not  ))y  the  Constitution  made  dependent 
on  legislation  for  its  jurisdiction,  its  authority  can  not,  as  to  these 
constitutional  powers,  l>e  thus  controlled,  except  in  so  far  as  the  legis- 
lative branch  may  refuse  to  vote  the  means  or  furnish  the  opportunity 
necessary  for  their  exercise,  or  unless  the  Constitution  itself  vests  the 
legislative  )>ranch  with  a  superior  authority  as  to  some  subject- 
matter  over  which  both  it  and  the  executive  or  judicial  branch 
have  jurisdiction.  When  Congress,  liy  its  exercise  of  the  legisla- 
tive power,  creates  new  subjects  of  political  action,  it  ma}',  for  the 
execution  of  the  laws  relating  to  them,  vest  the  President  with 
new  powers;  but  where  tht  President  is  vested  with  a  distinct  power 
hy  the  Constitution,  Congress  can  not  control  it  otherwise  than  as 
indicated.* 
In  the  Neagle  Case  (89  Fed.  Rep.  S38)  the  Ignited  States  circuit  court 

*  See  article  on  **  Executive  RejiHilationH  "  in  tht*  American  I^w  Kevicw,  Novemljer- 
December,  1897. 

'"The  theory  of  the  Constitution  un(loul)te<lly  i»,  tliat  tlie  ^reat  ix)wer«  of  the 
^oyernuient  are  divided  into  separate  <U*|)artment*»;  and  ho  far  a?  the»«e  iwwers  are 
^rived  from  the  Constitution,  the  de|)artnient«  may  Ik?  rejrardetl  a**  independent  of 
^bother.  But  beyond  that  all  are  subject  to  rej^lations  by  law,  touchuig  the  dis- 
cbttge  of  the  duties  require<l  to  ))e  iH'rfonntNi. 

"The  executive  Dower  is  vestiMl  in  a  President;  and  as  far  an  his  powers  are 
<ierived  from  the  Constitution,  he  in  Unond  the  reach  of  any  other  de|>artment, 
owept  in  the  mode  prewribe<i  by  the  ('<)n»titution  thn^ugh  the  impeaching?  IK)wer. 
Bntit  by  no  means  follows,  that  every  olliccr  in  every  branch  of  that  dej)artment  is 
nnder  the  exclusive  diretrtion  of  the  IVcnidcnt.  Such  a  principle,  we  apprehend,  is 
not,  and  certainly  can  not  })e  claimed  l)y  tlu^  President. 

"There  are  certain  ]H)litical  tUities  i'mnosiMl  upon  many  officers  in  the  executive 
Jepartment,  the  discharjre  of  which  is  under  the  (lire<*tion  of  the  President.  But  it 
rould  be  an  alarming  doctrine,  that  Congress  can  not  imi>ose  upon  any  executive 
*ffioer  any  duty  thev  mav  think  ])rop<'r,  which  in  not  repugnant  to  any  rights 
ecored  and  protected  by  tfie  C-onstitution;  and  in  such  cases,  the  duty  and  respon- 
bility  grow  out  of  and  are  subject  to  the  control  of  the  law,  and  not  to  the  direction 
'the  Ireeident.  And  this  is  emphatically  the  ca^e,  where  the  duty  enjoined  if  ol 
Diere  ministerial  character.''     (Kendall  v.  Cniteil  States,  12  Pet,  610.) 
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said:  "The  power  and  duty  imposed  on  the  President  to  'take  care 
that  the  hiws  are  faithfully  executed/  necessarily  carries  with  it  all 
power  and  authority  necessary  to  accomplish  the  object  sought  to  be 
attained/*  And  on  the  appeal  of  this  case  the  Supreme  G>urt  (135 
U.  S.,  63)  said :  '"The  Constitution,  section  3,  Article  II,  declares  that 
the  President  *  shall  take  care  that  the  laws  be  faithfully  executed,' 
and  he  is  provided  with  the  means  of  fulfilling  this  obligation  by  his 
authority  to  commission  all  the  oflScers  of  the  United  States,  and,  by 
and  with  the  advice  and  consent  of  the  Senate,  to  appoint  the  most 
important  of  them  and  to  fill  vacancies.  He  is  declared  to  be  com- 
mander-in-chief of  the  army  and  navy  of  the  United  States.  The 
duties  which  are  thus  imposed  upon  him  he  is  further  enabled  to  per- 
form by  the  recognition  in  the  Constitution,  and  the  creation  by  acts 
of  Congress,  of  executive  departments,  which  have  varied  in  number 
from  four  or  five  to  seven  or  eight,  the  heads  of  which  are  familiarlj 
called  cabinet  ministei's.  These  aid  him  in  the  performance  of  the 
great  duties  of  his  office,  and  represent  him  in  a  thousand  acts  to 
which  it  c*an  hardly  be  supposed  his  personal  attention  is  called,  aod 
thus  he  is  enabled  to  fulfill  the  dutv  of  his  great  department,  expressed 
in  the  phrase  that  'he  shall  take  care  that  the  laws  be  faithfully 
executed.' 

*'Is  this  duty  limited  to  the  enforcement  of  acts  of  Congress  or  of 
treaties  of  the  United  States  according  to  their  express  terms^  or  does 
it  include  the  rights,  duties,  and  obligations  growing  out  of  the  Con- 
stitution itself,  our  international  relations,  and  all  the  protection 
implied  by  the  nature  of  the  Government  under  the  Constitution  T 

And  the  court,  Mr.  Justice  Miller  delivering  the  opinion,  then  give 
a  numlwr  of  exiunples  of  proper  occasions  for  the  exercise  of  this 
executive  power,  and  conclude  that,  while  there  is  no  express  statute 
authorizing  the  appointment  of  a  deputy  marshal,  or  any  other  officer 
to  attend  a.judge  of  the  Supreme  Court  when  traveling  in  his  circuit, 
and  to  protect  him  against  assaults  or  other  injury,  the  general  obliga- 
tion imposed  upon  the  President  of  the  United  States  by  the  Constitu- 
tion to  take  care  that  the  laws  are  faithfully  executed,  and  the  means 
placed  in  his  hands,  both  by  the  Constitution  and  the  laws  of  the 
United  States,  to  enable  him  to  do  this,  impose  upon  the  executive 
department  the  duty  of  protecting  a  justice  or  judge  of  any  of  the 
courts  of  the  United  States,  when  there  is  just  reason  to  believe  that 
he  will  be  in  personal  danger  while  executing  the  duties  of  his  office. 

In  Wilcox  i\  Jackson  (13  Pet.,  498),  the  Supreme  Court  held  that 
the  Presid(»nt  could  legally  set  aside  public  lands  for  a  military  post 
or  Indian  agency,  in  the  execution  of  laws  authorizing  him  to  c>uib- 
lish  them  at  such  places  as  he  might  deem  best,  but  not  expresdj 
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Bvnthorizin^  him  to  reserve  pitblio  IhikLs.  And  in  Oriaar  r,  McDowell 
(B  Wall..  881).  the  same  court  cull  attention  to  the  fact  that  from  an 
esriv  period  in  Ihe  history  of  the  (ioverniiient  it  had  been  the  practice 
of  tht-  President  to  order,  from  time  to  time,  as  the  exi^'ncies  of  the 
piitilic  service  required,  parcels  of  land  helotif^iii^  to  the  I'nited  States 
to  bo  reaer^'ed  from  '«lo  and  set  apart  for  public  usc^,  his  authority  in 
ihiH  respect  being  recognized  in  numerous  acts  of  Congi-ess.  Thu.-*.  in 
the  Preempt  ion  Act  of  May  29,  IKHi.  it  waa  proridcd  that  the  right  of 
preemption  contemplated  by  the  act  should  not  "extend  to  any  land 
which  i»  reserved  from  side  by  act  of  Congress,  or  Ay  unhT  of  the 
frenidrttt,  or  which  may  have  l»een  appropriated  for  any  purpose 
whatever,"  Again,  in  Uie  Preemption  .\ct  of  SepteinWr  14.  1841, 
"lands  included  in  any  reservation  by  any  treaty.  law.  or /j/vWa/wa- 
titni  ofthr  I'ra'iifent,  or  reserved  for  ialineu  or  other  purpose."  were 
exempted  from  entry.  So  by  an  oa-X  of  March  .3,  1853,  it  was  declared 
that  all  public  landj'  in  California  Hhould  be  subject  to  preemption,  and 
offered  at  public  sale,  with  the  exception,  among  others,  "of  lands 
rt»rTrril Iti/  ctjii/vtmt  luttfiorlly"  i\H\  the  court  say  that  hy  "compe- 
tent authority  "  wiw  meant  the  authority  of  the  President  and  officers 
acting  under  his  direction.  An  to  the  reservation^^  then  in  question  (he 
court  say  that  they  were  indirectly  approved  by  the  Icnislalion  of 
Cfin^rw  in  appropriating  moneys  for  the  construction  of  fortifica- 
tions and  other  public  works  upon  them.  And  in  the  case  of  Swaini 
r.  t'niti-d  .'^tnte^,'  it  has  k^en  tinally  settled  that  the  President,  as 
commander- i  II  H'hicf.  has  the  coniititittional  power  to  convene  courts- 
martial— a  striking  illustration  of  an  undefined  constitutional  power, 
for  it  i)>  nothing  less  than  the  power  to  constitute  tribunals  with  judi- 
cial jurii^ietion  extending  even  to  trials  for  capital  ofTenecs. 

The  Presidenl,  Mid  Mr.  CiLnhing,  "  is  limited  in  the  exercine  of  his 
powers  by  the  Con.«litution  and  the  laws;  but  it  dtteit  not  follow  that 
be  mu^t  "how  a  statutable  provision  for  everything  he  does.     The  Oov- 
^jwrnnicnt  could  not  be  administered  upon  such  a  contracted  principle. 
■■be  great  outlines  of  the  movements  of  the  F^xceutive  nuiy  be  marked 
Wppt,  and  limitations  imposed  upon  the  exercise  of  his  powers,  yet  there 
"WT  nunilNTlesH  things  which  must  lie  done,  which  can  not  bo  antici- 
pated and  deHne<l.  and  are  easential  to  u«etul  and  healthy  action  of 
govemmenl.'" 

■!165  V.  8..  (IM. 
M  Otdn.  Ally,  (Icn..  365.  e<«.  alw,  id..  10;  8  id..  343;  10  id,  413 
|b  tfniUHl  Wab-*  I'.  MnnlMiiH  (7  I'H..  11).  the  8upr«ne  Court  mad:  "A  iirartinU 
NHtMiir  «l  ih^  iKXum  of  any  him-  of  ih»>  ami  departmenia  of  the  riuvvniiiii-iit,  mii't 
RiBTlim  everv  (wmin  tliat  lb*'  lirwl  uf  ■  ile)«rtliieat.  In  tlw  ilintrlliiilKiii  ii[  lis  ilutim 
kwl  itapfiiurilnlltin.  la  nftpn  •iimpt'llnl  ■«  ruterriip  bin  iliH-rriinn.  Hi'  U  liiiiil«t  In 
IW  ru-rriiv  ol  hi'  imwi-ro  liy  tli<>  law:  )>nl  it  ilnc*  n<>t  t'tllDw  tlial  he  niuM  'how  ■ 
■atoturjr  iauvUon  (ur  vwry  tiling  liu  due*.    No  guvcrament  i-uulO  b«  aduiiulctervt 
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It  is  well  established  that  **•  the  Secretaiy  of  War  is  the  regular  cou- 
stitutional  organ  of  the  President  for  the  administration  of  the  military 
establishment  of  the  nation;  and  rules  and  orders  publicly  promulged 
through  him  must  be  received  as  the  acts  of  the  Executive^  and  as 
such,  )>e  binding  upon  all  within  the  sphere  of  his  legal  and  constita- 
tional  authority."* 

So  that  if  section  161  of  the  Revised  Statutes,  above  mentioned,  can 
be  said  to  have  anv  reference  to  the  administration  of  militarv  affairs, 
it  would  seem  to  be  to  this  extent  unnecessary,  the  President  already 
having  the  constitutional  authority  to  prescribe  regulations  for  this 
purpose  through  the  Secretarj"  of  War.*  An  act  of  Congress,  pro- 
fessedl}^  conferring  on  the  President  the  power  to  do  an  act  which  he 
alread}'  ma}-  do  by  virtue  of  his  constitutional  authority,  is  no  more 
than  a  declaration  of  the  existing  power.  But  the  Secretar}'  of  War 
does  not  hold  an  office  created  and  defined  bv  the  Constitution.  His 
office  is  a  statutory  one,  and  its  authority  is  subject  to  the  control  of  Con- 
gress, except  in  so  far  as  his  acts  are  acts  of  the  President,  in  the  exer- 
cise of  a  constitutional  function,  in  a  matter  over  which  Congress  has  not 
a  superior  constitutional  power.  Therefore,  section  161  of  the  Revised 
Statutes  maybe  regarded  as  conferring  the  authority  described  directly 
on  him  as  one  of  the  heads  of  departments  referred  to,  and  this  i:»  not 
to  be  regarded  as  a  delegation  of  legislative  power;  a  distinction, 
although  not  a  well-defined  one,  existing  between  those  important  sub- 
on  such  principles.  To  attempt  to  reflate,  by  law,  the  minute  movements  of  everr 
part  of  the  (*on)  plicated  machinery  of  government  would  evince  a  most  unpardomUe 
Ignorance  on  the  subject.  Whilst  the  great  outlines  of  its  movements  may  be  marked 
out,  and  liniitationn  iin|M>Hed  on  the  exercise  of  its  powers,  there  are  numberiai 
things  which  niunt  l)e  done,  that  can  neither  be  anticipated  nor  defined,  and  which 
are  essential  to  the  proi)er  ai'tion  of  the  Government.  Hence,  of  necessity,  unga 
have  l)et*n  ej^tabli8he<l  in  every  de|)artment  of  the  Government,  which  have  becoiw 
a  kind  of  (*onnnon  law,  and  regulate  the  rights  and  duties  of  thooe  who  act  within 
their  re»*|KK'ti  ve  limits.  And  no  change  of  such  usages  can  have  a  retrospective  dfert, 
but  niUHt  Ik?  limite<l  to  the  future.** 

In  Caha  i.  United  States  (152  U.  S.,  211),  the  Supreme  Court,  through  Justice 
Brewer,  said:  "The  niU*s  and  regulations  prescribed  by  the  Interior  De^«utment  in 
respe<*t  to  contentH  l)efore  the  Ijind  Office  were  not  fonnally  offered  in  e>'idence, nnd 
it  is  clainieil  that  this  omission  is  fatal,  and  that  a  verdict  should  have  been  instrocted 
for  the  defendant.  But  we  are  of  opinion  that  there  was  no  necessity  for  a  fonnil 
introduction  in  evidence  of  such  rules  and  regulations.  They  are  matters  of  which 
courts  of  the  United  States  take  judicial  notice.  Questions  o*f  a  kindred  nature  ha^ 
been  frtM]ucntly  j)refente<l,  and  it  may  be  laid  down  as  a  general  rule,  deducible froo 
the  cases,  that  whenn-er,  l)y  the  express  language  of  any  act  of  Congress,  power  ii 
intruste<l  to  either  of  the  principal  departments  of  Government  to  prescribe  roles  and 
regulations  for  the  transaction  of  business  in  which  the  public  is  interested,  and  in 
respect  to  which  they  have  a  ri>fht  to  participate,  and  by  which  they  are  to  be  con- 
trolled, the  rules  an<l  regulations  prescribed  m  pursuance  of  such  authority  becomei 
mass  of  that  IxhIv  of  publi<*  rt^conls  of  which  the  courts  takejudicial  notice." 

>Unite<l  States'?.  Eliason,  1«  Pet,  302;  United  States  r.  Fletcher,  148  l.  S,,^; 
Opinion  of  Attorney  General  Cushing,  7  Opins.,  463.  The  latter  is  an  espedally  ful 
and  interesting  discussion  of  this  |)oiut.     bee,  also,  }  22M,  p.  644,  anUy  and  note& 

«6  Dec.  First  Comptroller,  13. 
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jpcis  whkh  must  l>o  cntirt'lj'  rpgiilatwl  fiy  Congr««»  and  those  of  Icsa 
inlen'Mt.  in  refeiviict'  to  which  a  gcnemi  provision  is  mado  and  power 
U  ^rvn  to  thoKO  who  mar  iti't  under  it  to  liU  up tho  details  uh  incidental 
to  iUs  execution.  This  matter  is  fully  dLtcu«sed  in  Griner's  case,  16 
Wis..  447.'  Rut  thp  regulations  which  the  Secretarj*  of  War  is  thus 
ci»|xiw«-ri-d  to  iimkf  arepumly  d'!{RirtnicntJtI  n'^^ulation"  for  thetrans- 
artion  of  the  dc|MrtinentHl  hu^mess  of  the  War  Department.  They 
ari*  not  Army  regulations  proper. 

ReguUtions  made  pursuant  to,  or  in  execution  of,  statutes  are  very 
common.  (Soe  title  "Rejfidatioiis,"  in  the  index  of  the  Revised  Stnt- 
uteo;  and  sec  the  opinion  of  Mr.  .1.  M.  Dickinson.  Acting  Attorney  Gen- 
«n).  duleA  Octot)or  H,  mm,  SI  Opins..  431.) 

lu  the  case  of  the  United  StatCN  v.  Hreeu '  the  constitutionality  of 
Mu'h  re|n>lationM.  made  pursuant  to  legiiilation  declaring  any  violation 
of  thvm  a  miwlemennorand  puniinhahle  hy  fine  and  imprisonment,  was 
fully  recognized.     In  that  case  Mr.  Justice  I.amar  said: 

"The  only  ground  relied  up<m  in  Ixtbulf  of  the  defendant  is.  that 
ibi-  authority  conferred  hy  the  act  of  CVrngreso  on  the  Secretary  of 
War  to  make  and  promulgHtc  said  rules  and  regulations  is  legiislative, 
and  can  not,  under  the  Constitution  of  the  I'nited  States,  be,  by  act 

[  ('ongrei4».  conferred  upon  the  .Secretary  of  War  or  anyone  else, 
oi'  to  make  a  violation  thereof  a  crime  against  the  I'nited  States. 
lether  this  is  mi  or  not  is  the  only  question  to  be  determined. 

**  If  the  law  empowered  the  Secretary  of  War,  hy  rule  or  regulation, 
B  make  a  certain  lu't  criminal,  and  punishable  aa  such,  then  this  prose- 
rould  not  be  aiaintainable:  but  rt  is  not  the  rule  and  regulation 
Ich  dechircs  the  vioUtion  thereof  a  crime,  and  punishable.  All 
t  the  Secrelorj'  is  authorized  to  do  is  to  make  the  rule  and  reguU- 
Won.  It  is  the  ai't  of  C-ongress  which  diH-lare*  that  the  unlawful  and 
willful  violation  of  Duch  rule  and  regulation,  after  it  is  promulgated, 
shall  1*0  held  a  misdemeanor  by  the  per^tn  violating  the  KOine,  and 
that  ouch  person  shall  be  scntcn<^^-<l  to  {jay  u  line  not  ex»wding  ^(lO, 
and  "hall  nulTer  imprisonment  not  exceeding  :<ix  months  an  a  penalty 
tben'for.  NunH-rous  acts  of  Congress  havi>  been  passed  authorizing 
th«'  Powtmaster  (ieneral.  and  other  members  of  the  executive  depart- 
ment, to  make  nilcs  and  regulations  for  the  business  {wrtaining  to 
tbeir  re.->i)e*.-tive  departments,  and  de«-laring  that,  when  made  and  pro- 
mulgated, a  willful  and  unlawful  violation  of  them  should  lio  held  a 
crinu^  against  the  I'nited  States,  and  the  violators  punished  as  pre* 
MTibed  in  the  lu-I.  Tlic  Supreme  Court  of  the  United  States  is 
torixcd  by  ai:t  of  ("ongrexs  to  adopt  certBto  rules  for  the  govern- 
-,  W-«b««r.  z'Wora.  « (P«d.  Cmm,  lim). 
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iiient  of  the  inferior  courts,  which,  when  made,  have  the  force  and 
eftect  of  law  as  much  as  if  such  rules  were  directly  enacted  bv  Con 
IJ^resB,  and  approved  by  the  President.  The  same  effect  is  to  be  given 
to  the  rule  and  reguhition  made  b}-  the  Secretaiy  in  thi.s  case.  The 
act  of  Congres-s  denouni^ei*  the  violation  of  it  as  a  crime,  and  prescribe? 
the  penalty.  The  criminality  of  the  violation  of  the  rule,  and  th( 
lia])ilitv  of  the  offender  to  indictment  and  to  punishment  upon  trial 
and  conviction,  result  directly  and  exclusively  from  the  legLsIation  oi 
Congress.*'  * 

*  In  WcmkIs  v.  (iary,  Mr.  Justitv  Cox  of  the  Supreme  Court  of  the  Dutrict  o 
Columbia,  said: 

*'  If  an  act  of  Conjj:re«8,  pre«»umed  to  be  approved  by  the  President,  verte  in  tlw 
judgeH  or  headtf  of  departments  authority  to  appoint  subordinate  officers,  then,bi 
constitutional  authority,  the  iniwer  to  appoint  them  is  taken  away  from  the  President 
and  it  follows,  acconiini?  to  this  case,  that  the  power  of  removal  would  beeqoiUi 
taken  away.  The  President  might  dismiss  the  head  of  a  department  who  wook 
refuse  at  bin  re<iueHt  to  dismiss  a  subordinate  or  inferior  officer,  but  would  htww 
power  dire<"tly  to  dismiss  such  officer  himself. 

**lt  may  l)e  regar<le<i,  then,  as  the  settled  law  that  the  power  of  removal  is  inddeal 
to  the  jMiwiT  of  api)ointment,  and,  therefore,  that  any  law  which  confers  upon  the 
head  of  a  dej»irtment  a  |)Ower  of  a]>pointment,  ipso  facto,  conveys  a  power  of  removii, 
as  effectually  as  if  tliat  i>ower  were  expressly  given  by  the  statute.  The  powci 
of  removal  is  mtrenche<i  in  the  law.  It  is  created  by  an  act  of  legislatkui,  ind 
it  can  only  U*  taken  away  or  mo<lifled  by  similar  authonty.  The  acts  of  ConpttB, 
therefore,  authorizing  the  api>oiiitment  of  complainant  as  inspector  of  mails,  of  them- 
selves gave  the  Postmaster  (leneral  authority  to  remove  him  at  pleasure,  unlesptjat 
or  some  other  act  of  Congress  has  imposed  some  limitation,  condition,  or  rpstrictioB 
U]Km  that  jMiwer. 

**  And  this  brings  us  to  the  imjuiry  whether  ami  how  far,  if  at  all,  the  act  of  Janoarr 
16,  1883,  conniH»nly  known  as  the  (Mvil  Service  Act,  afitei*ts  the  power  of  removal  it 
pleasure  which  the  Postmaster  General  would  possesH  under  his  general  authority  to 
api>oint  this  class  of  officers.  It  tloes,  indeed,  ver}'  materially  modify  thep(»«refof 
apiM)intment  thcn»tofore  existing,  but  it  does  not  purport  to  affect*  the  power  oi 
removal,  ex(vj)t  in  a  single  jwirticular. 

*'In  siM-tion  l.'{  it  providers  that:  'No  officer  or  employee  of  the  Unite<l  States mefl- 
tiontMl  in  this  act  shall  dis<'harge  or  pn>mote  or  degrade,  or  in  any  manner  chanp 
the  official  nuik  or  rom|)enHation  of  an^'  other  officer  or  employee,  or  promise  of 
threaten  to  <io  so.  for  giving  or  withholdmg  or  neglecting  to  make  any  ix>ntribatiflD 
of  money  or  (ah«T  valuable  thing  for  any  political  purp<ise.' 

"Suljstantially  the  same  is  dire<*te<l  to  lye  provi<le<i  by  rules,  to  be  establisbed  by 
the  ('onmiissi«»n  aii«l  tlie  President,  in  clause  3  of  the  second  section.  Innooth«r 
single  res|)ect  is  the  |M)wer  of  removal  affected  by  any  substantive  and  direct  enart* 
ment  of  tiiis  law. 

**  But  it  is  claimcil  that  the  Commission  is  empowered  to  prepare  rules  in  aid  of  the 
President  for  carrying  this  act  into  effect,  and  that  said  niles,  when  prepared  »bA 
promulgate<l,  have  the  force  and  effect  of  law,  and  that  such  effect  is  to  be  given  to 
the  rules  iindi-r  which  the  complainant  seeks  relief. 

"There  can  Ik'  no  <loubt  as  to  the  jHiwer  of  Congress  or  any  other  legislative  body 
to  delegate  to  >ulHinlinate  authorities  the  power  to  make  rules  and  reguXatioos  within 
certain  limits,  which,  when  made,  will  have  the  force  of  law.  Thus,  corpoiationB, 
mtmicipal  or  private,  may  >>e  authorized  to  make  bv-laws,  and  police  oommiaBiooen. 
boards  of  health,  an<i  fire  commissioners  may  be  authorized  to  make  regulations  which 
have  the  effect  of  laws. 

**But  if  any  rule  preparcnl  by  this  Commission,  whether  published  by  the  PreadeBl 
or  not,  should  have  the  effect  of  re|)ealin^  or  modifjdng  an  act  of  OongreeB,  it  wou^ 
be  an  act  of  legislation,  and  not  a  regulation  of  a  mere  executive  chairacter,  whichi 
was  clearl V  the  object  of  this  law  to  authorize.  It  is  a  grave  q^oeetion  whc^er  Ooi 
gress  coulA  deU»gate  to  the  Presi«lent,  or  to  any  board  otcommiflBionerB,  joinU>  wit 
the  President,  the  authority  to  do  any  act  which  ia  eaoivalent  to  legislation. 

*'I  am  not  aware  that  the  Supreme  Court  has  maae  any  deHvery  upon  this  qof 
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But  it  i.s  not  neoesHary  to  give  further  oxomples  of  regulations  made 

tkm,  but  there  Lb  aunifonn  cnrrent  of  authorities  in  the  >Stat4>  c>()urt8  a^inst  the  ]K>wer 
of  any  leg]fli>tnre  00  to  delegate  their  autliurity.  Sei^  the  authorities  collei*ted  in 
the  American  and  Kn^liHh  Encyeloi)e<lia  of  I^w,  v(»hiine  3.  pajre  ♦MW,  under  the 
proii«.»<ition: 

'* 'It  isan  eetabliahed  pro|MM«iti<>n  of  contititutional  law  that  the  ]N)wer  conferred 
upon  the  legislature  to  enact  lawn  (>annot  Ik;  dele)aite<l  by  that  <iei>artinent  to  any 
other  ImkIv  or  authority.* 

*M)ne  illustration  was  the  cai«e  of  a  Mtatuti'  of  Minnesota  whi<h  left  it  to  certain 
judjres*  to  deci<le  whether  a  law  Bhould  l)e  Hubniitte<l  to  the  ]»eii|)lo  fStat^.*  r.  Younjj, 
29  Minn.,  474),  and  another  wai^  a  law  whidi  i!onferre«l  ujHjn  the  dintrii't  court  the 
power  to  incorporate  towntf  (Peoj)le  /•.  Nevada,  H  Cal.,  143;  State  r.  Sinions,  32  Minn., 
540) :  both  of  whitrh  fonnH  of  legislation  were  lield  unconntitutional. 

**Bat  probably  all  courta  would  Afprvi*  that  no  law  is  to  Ik^  construed  ho  aa  to  amount 
to  ^  delegation  of  legislative  authority  that  can  Ik*  avoided.  An  ilhistration  of  this 
rale  is  found  in  the  case  of  Interstate  0»ninierce  Commission  /•.  Railway  Com()any 
(167  U.  S.,  479).  The  Interstate  O^nmen'e  A<!t  re<juire<l  that  all  chaiveson  railroads 
should  be  reasonable  and  just,  and  every  other  was  (UM-lare<l  to  U'  unlawful.  It  pro- 
hibited discriminati^m,  undue  prefcrcn<'t»s,  etc.  It  creat^^l  the  Interstate  Commerce 
Comniifitsion,  gave  it  authority  to  inipiire  uito  the  management  and  business  of  all 
common  (carriers,  and  ai.lde<l:  'Ancl  the  Commission  is  hen»by  authorized  to  execute 
and  enfon^  the  provisions  of  this  act.' 

**  Under  this  authority,  the  Interstate  (V»mmerce  Commission  undertook,  by  an 
Older,  to  establish  a  strhedule  of  rates  for  certain  niilroa<I  companies,  and,  uinm  the 
refusal  of  the  latter  to  ol*H.»rve  them,  applic<i  to  tlie  cin-uit  criurt  for  tlie  southern  dis- 
trict of  Ohio  for  a  mamlamus  to  enfonv  their  onler,  ami,  this  l)eing  refuse*!,  api>ealed 
tothecrnirt  of  appeals,  and  the  latter  <'ourt  ccrtifuMl  to  the  Suj»renu' Court  of  the 
Unite^l  States  the  question  whether  thr  Commission  ha<l  the  junsilictional  fxiwer  to 
make  the  onler  lieiore  mentione<l.  Justice  Brt^wer,  in  delivering  the  opinion  of  the 
court  in  the  negative,  said,  in  construing  tin*  act  of  Congress:  'The  i>ower  given  is 
thep<»wer  to  execute  and  enfonv,  not  to  U»gislate.  The  power  is  |)artly  judicial, 
partly  executive  and  a<lministrative,  but  not  legislative.* 
"Again: 

***\Ve  have,  therefore,  these  consiilcnitions  pn»8ente<l:  First.  The  power  to  pre- 

scritje  a  tariff  of  rates  for  (*arriage  by  a  common  ciirrier  is  a  legislative  and  not  an 

administrative  or  judicial  functiim,  and,  having  rcsiM'ct  to  the  large  amount  of  prop- 

ertv  invested!  in  railroads,  the  various  comj>anies  <Mig:iged  thertMU,  the  thousands  of 

miles  of  road,  and  the  millions  of  tons  ot  freight  <*arrie<i,  the  varying  and  diverse 

conditions  attaching  to  such  carriagi*,  is  a  power  of  snpn»:ne  delicacv  and  imp<irtance. 

8ec«)nd.  That  Congress  has  transferriMl  sucli  a  power  to  any  atlministrative  IkxIv  is 

not  to  l>e  presume<l  or  implie<l  from  any  doubtful  and  uncertain   langtiage.     l*he 

wonlsand  phrases  efficacious  to  make  sucli  a  dch'gation  of  power  are  well  understood 

and  have  l»een  fre<inently  use<l,  and  if  Congress  had  intendtnl  to  grant  such  a  p)wer 

to  the  Interstate  Commen.'e  Connnission  it  nm  not  U*  donbte<i  that  it  would  have 

used  languaige  o|>en  to  no  misconstruction,  but  clear  and  direct.     Third.  Incoroorat- 

inf;  into  a  statute  the  common-law  obligation  resting  u|M)n  the  carrier  to  maae  all 

itachargee  reasonable  and  iust,  and  <lire<'ting  the  Comniissi(»n  to  execute  and  enforce 

the  provisions  of  the  act,  does  not  by  imj)lication  carry  to  the  Commis.*<ic»n  or  invest 

it  with  the  power  to  exen?ise  the  legislative  function  of  prescribing  rates  which  shall 

control  in  the  future.' 

"And  so,  with  equal  emphasis,  it  may  Ik*  said  that  the  authoritv  to  the  Civil  Si*rv- 
ioe  Commiflsion  to  aid  the  President  in  preparing  rules  for  carrying  the  act  creatinyr 
that  Commigsion  into  effect,  d<H»s  not  by  implication  confer  upon  the  Prc»sidenta 
right  to  virtually  repeal  an  existing  law,  esiKM-ially  when,  as  we  shall  se<.',  that  is  not 
ttall  necessary  to  the  effectual  ojK'ration  of  the  a<rt  itself.     And  lastly,  there  is  noth- 
ing in  the  language  of  the  act  or  the  objtH^'ts  which  it  professes  to  attain  whidi  make 
it  necessary  to  attribute  such  executive  power  to  the  Commission  or  the  President. 
The  act  nowhere  requires  that  the  }>ower  of  rt^moval  v(^te<l  in  the  head  of  a  dcjuirt- 
meat  shall  be  abridged  except  in  the  single  luirticular  of  nMnuval,  because  ot  the 
refnaal  to  contribute  for  partisan  purposes;  and  therefore  it  is  not  necessiiry,  in  order 
to  carry  the  act  into  effect,  that  any  rule  sliould  be  adopte<l  abri«lging  the  i)ower  of 
remow  of  the  Postmaster  General  or  other  head  of  a  department  in  any  other  resj^ect. 
"The  second  section  contains  an  enumeration  of  the  objei-ts  for  which  the  rules 
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pursuant  to,  or  in  execution  of,  statutes.     They  are  to  be  met  with 

are  to  provide.  They  an*:  For  competitive  examination,  for  appointment  by  selec- 
tion from  tho(!<e  graciee  highest  tm  the  result  of  such  examinations,  for  apportionment 
of  the  appointmenti*  among  the  States  and  Territories  and  the  District  ot  Colambia, 
according  to  i>opulation,  for  a  period  of  probation  before  absolute  appointment,  for 
exemption  of  j)er»rm8  in  the  public  service  from  any  obligation  to  contribute  to  anjf 
political  fun<l  and  from  l^eing  coerced  into  any  political  action,  and  for  noncompeti- 
tive examination  in  certain  caj^es,  and  for  notice  to  the  Commission  of  all  appoint- 
ments made  by  the  apfKiinting  jK.>wer. 

**It  would  l>e  a  vent*  irrational  interpretation  which  would  give  to  the  wonis  *ind 
among  other  thingn,'  which  are  prefixed  to  this  enumeration,  such  a  scope  of  mean- 
ing as  to  convey  by  impliiration  an  unlimited  authority  to  establish  rules  haNingno 
relation  to  the  <»bjiH't«  of  the  law.  If  that  were  a  proper  interpretation  of  the  law, 
these  rules  might  be  made  to  impose  new  conditions  to  the  power  of  appointment, 
and  even  take  it  away  from  the  heads  of  departments  and  vest  it  in  the  Oommii^ioD 
itself.  The  aljsurdity  of  such  a  proceeding  would  be  manifest,  and  vet  it  would  be 
no  more  obnoxious  to  criticism  than  rules  modifying  the  power  of  removal,  as  it 
existed  l)efore  the  act  was  passisl,  or  in  a  manner  not  warranted  by  the  law  itself. 

**The  law  seems  to  contemplate  the  preparation  of  these  rules  as  the  joint  act  of 
the  Commission  and  the  President.  It  directs  that  when  promulgated  they  shall  be 
observed  by  all  the  officers  in  the  departments.  It  does  not  in  terms  declare  by 
whose  authority  they  are  to  be  promulgated  and  to  go  into  effect,  but  it  is  to  be  pw* 
sumeil  that  it  is  to  be  by  the  Presiclent.  It  makes  no  difference,  however,  whether 
they  are  to  emanate  from  the  President  or  the  Commission,  for  Congress  is  jost « 
incapable  of  surrendering  its  legislative  authority  to  the  President  as  to  the  Commfe- 
sion;  and  is  just  as  little  to  l)e  understood  as  intending  to  do  so  in  the  one  ease  as  in 
the  other.  The  simple  inquiry  is  whether  the  mies  invoked  by  the  complainant, 
whether  the  President  or  the  Commission,  or  both,  be  the  authors  of  them,  aresQch 
as  the  act  of  January  16, 1883,  known  as  the  Civil  Service  Act,  authorized  to  be  estab- 
lished.    In  my  jutlgment  they  are  ultra  vires  and  void. 

**I  have  no'doubt  that  the  President  may  lay  down  rules  for  the  internal  policy  of 
his  A<lministration,  and  may  require  his  cHief  executive  officers,  dependent  uponhii 
pleasures  for  their  tenure  oi  office,  to  conform  to  them,  or  else  to  sever  their  officiil 
relations  with  him,  and  in  that  sense  the  rules  relied  on  by  the  complainant  ii«re 
within  his  {(olitical  and  executive  authority.  But  the  enforcement  of  such  rules  is  a 
matter  between  the  I^resident  and  his  Cabinet,  and  not  a  matter  for  the  courts,  or 
one  in  which  the  complainant  has  any  legal  interest.  All  that  I  mean  to  stateintbis 
opinion  is  that  the  rules  in  question  were  not  such  as  the  Civil  Service  Act  aatho^ 
izes,  and  do  not  derive  anv  efficacv  from  that  act. 

**I  know  of  nothintr  more  imp<»rtant  to  the  true  interests  of  the  country-  than  the 
policy  which  thecivil-serNice  legislation  was  intended  to  initiate  and  proniote.andit 
is  perhaps  a  matter  for  great  regret  that  the  act  of  January  16,  1883,  has  not  gone 
further  tnan  it  does.     But  it  is  my  duty  to  construe  it  as  it  is. 

•*To  sum  ui>,  I  conclude  that,  apart  from  the  Civil  Service  Act,  the  Postmarter 
General  had  tne  authority  to  remove  the  complainant  from  office  at  his  pleasure; 
that  this  act  makes  no  change*  in  this  respect,  except  to  forbid  removals  forrefoaalto 
contribute  to  }>arti8an  ot>je<'ts;  that  the  power  to  the  Commission  and  the  President 
to  establish  rules  to  carry  that  act  into  effect  does  not  authorize  any  rule  which  shtU 
make  a  chan^'c  in  the  law  in  this  resj)ect,  and  that  even  if  this  court  had  jurisdictioii 
in  a  case  like  the  prc»sent,  the  complainant  is  not  entitled  to  the  relief  praved." 

In  Carr  v.  ^lonlon  (82  Fed.  Rep.,  379),  it  was  said  with  reference  to  a  civil serwe 
rule: 

**But  on  July  27,  1897,  the  President  of  the  United  States  promulgated  an  older 
announced  as  an  amendment  to  rule  11,  as  follows:  *No  removal  shall  be  made  from 
any  position  Subject  to  competitive  examination  except  for  just  cause,  and  ap<» 
written  charges  filed  with  the  head  of  the  department  or  other  appointing  officcf, 
and  of  which  theaccusi'il  shall  have  full  notice,  and  an  opportunity  to makeSeleoBB.* 
This  is  an  authoritative  expression  by  the  Executive  of  the  .United  States  of  bii 
desire  and  command  to  his  sulK)nlinates  with  respect  to  remo\'al  from  office  of  thott 
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political   riVPitcin,  und   nre  ii   ueces-wry  poll  at   iti* 


tbrougbout  i 
tuacbinrrj'.' 

1  ajipointnifint aiid  rpmoval.  lip  may  rlirwt  his  niilxinliniih<s,  nhorxor- 
umlcr  hull.  In  i-erUin  omw,  the  poutr  o(  aiiiioiiiliueiit  aiiil  removs],  with  ratipect 
tbec»ti>,  «od  nrny  rexulatv  ttie  nuwntrr  iu  wliicii  tlivy  nuiy  act  lor  him;  but  liii^  ie  an 
adtuiniiUBtivv  nrdvr  of  Ihn  Kxprntivr,  not  nuulp  iii  »>nipliRn<t>  with  any  law,  nr  in 
ragalatlixi  of  Ihv  executioii  of  aiiy  law  i^nactnl  bv  C'«nere>«  rmlrirtinu  his  riehl  of 
mnuml,  but  1*  aiinply  an  iiuiIriK'iiuD  to  tlium  wiiu  horn  povitiuna  by  virtut!  at  Uut 
■MKHRtmrnt  iif  the  niaiinrr  in  which  they  xliall  itischartte  tbcir  dutiva  in  ivstivct  to 
tne  n-uiiiral  of  their  iiubonlinat«tt.  The  order  is  not  (he  law  of  the  lanitj  it  M  not 
the  mnanatioD  ul  tbv  law-making  ^>wpr,  but  U  merely  a  tvgulatiou  a<lu|)t«l  by  tlie 
Ex*cntir<-,  an  Im>  rightfully  tiiight,  in  rrgulBli<>n  nf  the  rondut-lof  tboct^  wno  arusul)- 
Jact  to  liix  authority.  He  made  it.  aii'l  may,  at  hi*  nlewntrti,  rvscinil  It.  Th«<  law  of 
the  laiul  hi  nut  aabWt  to  n^pval  by  the  Executive.  The  rvinilation  and  ordem  ot  the 
Eaartilirr  or  bowbi  iif  d«-]mrtnifnt«  iindrr  authority  granted  by  C'ongrvM — auch  aa 
tbe  oiOpr  under  ron*i<lerslioii  hcrv — aro  rmiUtlons  |>n«crihed  by  law  in  the  Bcnae 
thai  ana  done  under  them  an*  upheld;  and  In  that  liicht  ihev  may  have  the  lorre  ul 
law.  Bat  the  failuiv  to  do  ibi-  ai't  tbeivbv  enjuincil,  or  tbr  Juing  ot  thv  airl  thervby 
tmthibttal,  dura  not  n-ndrr one  liable  mthr  law.  ( I'mteil  t^tatce  f.  Eatnn,  144  U.S., 
477,  tea,  M  Su|i.  Ct.,  7M. )    C'onH<|uentlv.  no  veato>l  riichl  to  hold  offlra  indcHnitelv 


«K«irutJva  oiuvr  or  niipihitioi 
of  whii'h  a  court  ■<<  muily  c 
Fnaklpot  i>  rwtKiiiiillile  to. a 


.   rmfen  no  right  upon  the  incumbent  of  office 
lalce  coifiiJuniv.     He  who  dimbeya  «uch  onler  of  the 
id  must  Iw  dealt  with  by,  him.    Cuuj;ia  of  c^'ti'}',  "^  nut 


UmitM  to  the  i.r<  .  „   .  .  ,       . 

WMlmrtand  the  ixiundarieo  of  ibelr  jurtiidii.'tiou,over  the  ajipointnient  and  remo\-al  of 
pabUc  officvnu" 

tin  alao  Taylor  r.  Kerchoval  (83  Fed.  Kcp..407),  in  which  raw  the  court  mid: 
"  It  ncrda  neither  aiguuieiit  nor  citation  of  aulhoritv  lu  deuionntrat^  that  neither 
Ihe  rnfM>'Mt  tior  tb<-  Civil  Srrvici*  ('ommiwion  is  riothiil  with  legialativc  powers. 
Ktlr* .  -  -  '  -  ■'.>'  law.  rither  by  T«'|<eal  or  by  making  a  new  enactment.  And 
it  :-  ■    ihai  Ciiiigrabcaii  uot  delegate  it»  l««i«lative  powwn  either 

Ii'  '  Civil  Ki'rvi<-e  Comininrion.     The  ruloa  promuigatwl  wbirh 

|>lu<  "-If  manhars  office  in  the  clawilloil  civil  iW  are  not  a  rialale, 

HIT  I  i    ••!  law.     They  an  merely  ex n-ullve  rtilea  and  regulatjona, 

C>uiii)k'u'"l  ^'V  niiiboniy  of  law,  an<l  am  effective,  il  at  all,  only  a»  rvltn  and  rr^- 
iona  lur  the  inremal  n)nin>l  and  govcrument  of  tbv  civil  •ervH'e  and  thffcxecutiv* 
(lr|auiinenU.  The  i-ourui  of  chancery  have  no  luriadlclion  or  aiithoriiy  lo  enlurcv 
much  rult*  or  rtvulationn.  Their  euiorivmeut  litw  within  the  doirmin  of'^  tite  exucn- 
tiw  de]«r1iiumla,  which  |i»*«'Mi  ample  [lowcr  to  i-nfoni'  Uic  proper  olwrvaniv  of 
atvl  Mihonlinatloti  (o  the  nili-«  aiid  rtvulaliorix  j>roiiiulitateil  liy  the  t^xvciitive  for 
ikegovemmeut  ul  tliiwn*  cmplovwl  in  any  i-xtvutivp  department  o(  the  guvemment. 
If  %tu>  nianhal,  liy  iht>  irmoval  or  thnwtcniil  n-mi'val  ul  the  cnmphutuuit,  ha*  vin- 
laml,  ur  la  about  io  violate,  lhi«e  rulei-  and  rnrtilalionn,  then-  i«am|il«  power  In  the 
Onavtnient  of  Juatiiv  III  rx^lnwH (hi! wrung,  without  any  renortloa court olcliaucery." 
flal  WW  the  raw  of  Itutli-r  v.  WhKe  (K)  Frd.  Kep.,  578),  in  which  tlie  court  held: 
"Itnt,  lliat  ilie  ai-t  known  ax  the  'Civil  tiprvicp  .Vet,'  la  ronatitutinnal:  Hecoml, 
iliBt  Concran  baa  not  ileliyaleil  to  the  I*reNident  and  Ihc  ConiiulBdoii  legialalive 
powrf*;  uiiitl,  tJiat  by  ruk-  3,  ter.  I,  the  Internal  Revenue  Service  haa  iKwn  placed 
ium1(t  the  t"i»il  Service  Act  and  mlw  mado  in  parananco  of  It;  fourth,  thai  tlie 
plalalllb  In  ihu«  adluiu'  aiv  oltlceni  ut  (lie  ' io^'e^ltneD(  in  the  Internal  Hevt-nue 
Hortice:  Utb,  that  they  cannot  Iw  n-moved  fiuiu  their  iiiadtJona  exn-pt  for  tttixurr 
Htttrr  il'Hi'  i-iIiIii'hI.  in  which  even  iheir  removal  must  In-  niailr  undci  the  ta-nimand 
pn\  ■  '  ~-  TV  Ice  Ad  and  the  niliti  pruniulgated  ntider  ll,  which,  uniler 
U»  iM.cH  luirl  '<[  the  law;  lixth,  thai  the  attrmpl  to  rliaiigv  the 
■     -■  i..n  n(  law,  M-vcnrh.  that  a 


m  d«WB  to  tlw  pt«wnt  time,  i 
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The  power  to  iniike  reg-ulationis  is  not,  indeed,  confined  to  political 
bodies  or  officers.  It  ent(»iy<  into  other  rehitions  of  life — wherever,  in 
fact,  (jinuniim nt  is  necessary.*  (Si*ey><Aw^,  p.  74.^,  note.)  Thus. corponi- 
tions  ix>ssess  the  ix>wer  of  making  regulations,  including  bv-lawN 
Soc'ial  dulls  have  the  jxiwer,  and  their  i^egulations  are  recogDized  by 
the  courts  as  binding."  We  here  speak  of  hy-hiws  as  regulations.  In 
one  sense  a  distin(*tion  has  lx*en  made  l)etween  them  in  the  law  of  t-or- 
ponitions,  the  by-law  Inking  held  to  Ije  more  usually  established  for  the 
government  of  the  internal  affairs  of  the  coqx)ration,  while  the  regu- 
lation is  regarded  as  intended  for  the  governm<Mit  of  its  business  with 
the  public.^  But  the  word  retjulation  is  here  used  in  a  broader  seiu* 
and  as  including  the  by-law. 

In  the  case  of  Yturbide  i\  The  Metropolitan  Club,  the  court  of 
appeals  of  the  District  of  Columbia  said: 

•'There  is  no  longer  any  question  of  the  right  of  a  corporation, such 
as  that  of  the  res|K)ndent  in  this  case,  to  make  by-laws,  even  in  the 
absence  of  expn*ss  statutory  power,  and  to  exercise  the  power  of 
amotion,  as  incident  to  the  coiporation.  This  has  lieen  regarded  as  the 
settled  law  since  tlu*  case  of  Loixl  Bruce,  !i  8tninge,  811^,  and  the  sub- 
sequent exposition  of  the  whole  doc'trine  in  the  case  of  Rex  ?•.  Rich- 
ardson (I  Burr.,  517,  5Hi*),  by  Lord  Mansfield,  speaking  for  the  Court 
of  King's  IkMich  in  1758.  In  this  last  mentioned  case,  after  reviewii^ 
the  former  decisions  and  the  previoas  doctrine  upon  the  subject,  and 

prewribt'il.  For  tlie  i)rincii>al  of  those  enacted  prior  to  1H86,  ri'ference  niavl>eh»n 
to  the  first  edition  of  this  work,  jmge  lS-19,  note  3.  Rei)eate<l  instance*?  ak»  tKfO^ 
in  the  ntatuten  where,  though  the  word  'regulations'  is  not  eniplove<l,  the  *d* 
meaning  is  eonveye<l  by  some  e<^iuivalent  temi  or  expression;  as  by  the  teniJ  'jat^ 
tionp,'  'instructions,*  *  forms,'  *re<iuirement8,'  *  restrictions,'  *conditioDi»,'  'linii^ 
tions,'  M»y-laws.'  Not  unfn»<|uentlv  a  thing  is  require<l  by  the  statute  to  be  done  jn 
euch  manner,  etc.,  as  a  head  of  a  (Iei)artment,  etc.,  *niay'preHi»ribe.'  The  'R?^ 
tions  for  tiie  (iovernment  of  tlie  Revenue-C'utter  Ser\'it»e  of  the  Unite<l  State?,' i«0P* 
})y  the  Si^Tctarv  of  the  Treasury,  April  4,  1894,  and  resting  on  no  authority  moi* 
express  than  is  found  in  the  tenns  of  section?  2758  and  2762,  placing  this  corps  1<*^ 
sisting  of  the  officers  and  crews  of  thirty-six  ve«eels)  under  the  general  dinitioo  * 
the  SiHTetary,  is  a  striking  ilhistration  o{  the  diacn^tion  exercise<i  })y  heads  of  dep*''' 
ments  in  making  regulations  as  to  matters  of  detail."  (Winthrop's  Military  U^ 
and  I*rece<ients,  j).  IS.) 

**The  line  has  not  Unm  exactly  drawn  which  sejwrates  thoee  important  subjec^ 
wliich  must  be  entin-ly  n»gulatiHri)y  the  legislature  itself,  from  thoee  of  lessinter^ 
in  which  a  general  pn»vision  may  U*  made,  and  ixiwer  given  to  thone  whoaretox^ 
under  such  general  provisions  to  fill  up  the  details."     (Ch.  J.  Marshall,  in  Wayiu*^ 
V.  Southard,  10  \Vb.  1,  4.S.) 

'  **A  regulation  is  merelv  a  ^governing  direction.'  It  implies  authority  on  ^jn^ 
side — subjtH'tion  on  the  other.  ♦  *  ♦  It  is  distinguishea  fnmi  rontmri,  whiA 
implies  the  right  of  all  parties  to  stipulate  for  terms.  *  *  *  A  regulation  i*  >* 
order  by  authority."     (lion.  William  Lawrence,  1  Deo.  First  Cf>mp.,  fv>.) 

*  Every  j)ul)lic  a^^sembly  has  the  power  to  make  and  enforce  certain  rulee  for  thi 
transaction  of  business  and  the  pre.<«t»r\'ation  of  order.  (Jameson  on  ConstitutioBi 
Conventions,  p.  4*>3.)  I*assenger-<'arrierB  may  pre«>cril)e  reasonable  r(>gnlatiun5  io 
the  contnjl  of  passengers,  ami  employers  for  their  empK»yees. 

'Thomi)son  on  Corporations,  §  987. 
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fibowlii((  that  the  older  viu^^  Imd  timinliiini-<l  ii  rlortiinf  that  hud  Ih'i'ii 
niotliHtHl  I»y  tbf  uioi-e  rrrpnt  <«(*»,  the  Ixird  Chief  .liifttit-e  «iW:  *\Vp 
uU  think  ihiw  irnHh-rn  upinimt  U  righl.  It  \*  iiiryvmnn/  t<i  Ihi-  jff>od 
urdiT  an<i  (pivernmcnt  of  corpomtp  'KxJit'j..  thul  tlii>rf  i^limtKl  Ih-  r-wb 
m  powvr  (that  of  luiiolion),  iis  iiiiwh  ii"  th<>  jxtwi-r  to  ninkp  l(_v-l«W!*. 
I»nl  Coko  («>■(%  (Hojrjr"'*  ('«M\  II  i.\>.  !'»«)  'therf  i*  u  tiu-it  ronilttion 
anncxfil  to  thi-  frnnchiw  wlilrli.  if  he  hn'ftks.  he  mii\  be  dwfranchi.>*»*d.' 
But  whtTf  the  nffpiiii-  i>i  merely  HgatiiKt  his  duty  h^i  a  corpunitor.  h« 
uut  only  tH>  triw]  f<ir  it  hy  the  t-oriKn-ution.  fnlc-s  tho  [xiwfiris  inf!- 
dmt,  fnini-hi»Ph  or  offices  might  ►»  forfeited  for  offenco..  and  yet  thcrP 
w<mlil  Ih>  iio  iiicnn.-*  toi-iirrv  the  Inwinto  I'XPcutinn.  SujiptMe  a  liy-Iaw 
matle  to  jfive  power  of  nmotion  for  junt  chum-,  itueh  a  liy-law  would  fw 
gtHxl.  If  !^>,  H  <-<ir]>i>ratioii.  I)y  virtue  of  an  iiiridentnl  {wner,  may 
raifte  to  theuwelvcis  authority  to  remove  for  ju»t  eau*e.  though  not 
oxprex-ly  given  l)y  rharti-r  or  presc-riptiou. '  'Ilie  doetritie  of  that 
cvtvtinited  caw  hat  m-wr  iHt-n  ijuestioned  from  the  Uiiie  il  \\iv^ 
mntutumt^,  and  il  ts  the  law,  Intb  Jn  Kiiglaud  and  in  thU  nmntni',  at 
tbr  prrwnl  lUy.  (LVjm.  f.  St.  l*atriek  Ben.  Soc,  9  Biiin.,  +4H.  UV:  S 
Kent.  Com..  tf.'T.J" 

A»  already  ittuti^K)  with  refei-entv  l«  army  regulntioiiM  made  piirMitanI 
lo  Hiatiite,  regiilationH  of  this  kind  may  Ih>  modified,  hut  exn>ptionH  to 
tbom  in  individual  iwex  ean  not  legally  be  made.'  There  in.  however. 
a  (liffcreni^e  to  lie  ob^rved  in  thin  res]>oct  between  general  regulatiouM 
and  oiav-ifie  ai't>.  Ordinarily  when  an  exeeutite  officvr  i«  empowered 
by  law  to  do  nue  ^pei-itif  aet.  lis.  for  example,  to  reserve  jmhlie  land 

r  a  •{Ki-ilie  pniilie  UrM\  hio  doing  thii*  act  vxhaiiistii  htn  power  tm  to  the 

ni-«-«iJaprr  nmtini-ntii  (I81IT>: 
tn  ho  AnHitant  .Itlumpv^ipuiTal  (or  Ihe  foK 
.riti. •!«■.)  l,^  „,|„e  a*  a  viulatimi  of  the  i-Uil  mrvliv  law, 
I  [  n  ,    I' .'1  I  'tHiv  I<p|mr1nu:nt  «a#  iui-ltulcl  wttbtn  tli« 
!  t  1  l,-velan<l. 

I  '"  liny  t>ut«>l  thai  K\wa  I'trmAitnl  Clvvvlanri 

■  I..    I'         ':li,i-  th^|iartnH-nt.  it  «■■  mil  mypar-cil  that  tho 
'•I  Nr'nil  li>r  tliat  Ihiiartmnnl  wMwHtiin  the  miiiv  »( 
irimt  ihat  fiirh  was  ibt-  cam-,  1h<'  iiialU-r  wac  lirc:iti|[iit  In 
t.  :.  Ill  \[i  KiEik'v.  whu  PKivtiti-d  (he  jilaiv.  all'iwiiig  the  aptminl- 

1.  .  ■Ill  I  \iiiiLiiiatioii  liv  llif  (  ivil  fk'rvice  (VtDiniiiwioii- 

i.     .- :.'  tlmi  til.-  I>«|.lcm  hail  o»wirti*1  tliii'  |>la(v  afttT  it  hail  licrn 

inuiU'.U-t  'ri  'ii:'  I  (uHPilinl  "i-niiv,  fxm  it  mirh  claMillli'ali-in  «raB  lht^  rvnilt  i-I  a  luh^- 
tak)',  Imw  i-Tvalml  nxtiirm;  an  the  Conimiimon  ha>  fnntcmlnl  that  ahi^  <>n<v  a  j>Ui-p 
wan  iiir)adi.il  In  lh>>  rlawiHiil  H-nlct-  liv  <inl>-r  iif  thi-  l*n«iileii(,  RmW  aiilliortly  of 
Um dvU  WgyJry  taw.  mu-Ii  aiiiKii  lia<l  llir  foriT  >>{  law  auil  nKiltl  iiut  W  rvtviu<'.f\ 

int  thprtrll  ScmrriVimuiiwiiiiii  tiwlay  JI  WB>itat»l  thai  ihUviownt 
»  Inrloihiw  o  |>la>v  in  Ih'-  ■'lH>t-illt<i|  Mr'rvlrv  wa/<  the  a'-rt'iile'l  npialoti 
■km,  but  il  wa>  ii»I  iK.-»i.'nill>  ulutcnrtooil  that  llif  l*mii.lpnt  atUI 
pwnrr  ti>  'ficcpl'  anr  (•bur  (nxn  i-ianiinalinii  anil  lo  inakr  thr 
__  wilhont  ihv  ititvn'Hntiiiii  oIlheCoiMmUiion,  Iht-  |>la<vrtitl  tvinit  In  the 
■ervkw.  Ilie  only  mlricti<m  |>lai'«il  Upua  aoob  powi^r  lidiig  tbi>  )iitivlaicui 
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subjoct-mattor.  Si),  wh(*re  he  is  empowered  fo  do  a  spKH'ifio  set  of  acts. 
But  when  he  is  triveii  a  jr<*iit*ral  discretionary  power  to  make  refla- 
tions in  execution  of  a  law,  the  power  to  nuxlify  regulations  once  made 
is  included  in  it. 

A  distinction  should,  however,  l>e  made  l>i»tween  essential  regula- 
tions made  in  aid  of  a  statute,  such  as  are  necessary  to  the  execution 
of  the  statut(»  and  thus  have  the  appearance  of  being*  of  a  decidedly 
legislative  character,  and  regulations  which  are  merely  supplemental 
to  these  and  relate  to  the  minor  details  of  the  machinery  for  the  exe- 
cution  f)f  the  statute.     These  are,  to  be  sure,  made  in  aid  of  it  also, 
but  are  not  of  thi^  character  referred  to.     It  is,  however,  impossible 
to  lay  down  any  rule  which  would  enable  us,  at  a  glance,  to  distinguisih 
in  every  case  the  one  from  the  other.     There  is  not  alwav.>  a  clear-cut 
line  of  demarcation.     Th(»  distinction  exists,  but  its  application  must 
be  controlled  by  the  facts  of  each  cHse, 

The  Judge-Ad v(H'ate  ( Jenerars  Office  has  applied  the  principle  of  the 
binding  chanicter  of  regulations  made  in  execution  of  statutes  to  ref- 
lations made  for  the  disbursement  of  an  appropriation,  holding  that 
when  Congnvss  mak(»s  an  appropriation,  but  leaves  it  to  the  Executive 
to  prescrilM*  regulations  for  its  dis)>ursement,  such  i*egulations  should 
l)e  regarded  as  ma.le  in  execution  of  a  statute  (although  not  actually 
pursuant  to  it),  and  therefore  as  falling  under  the  rule  that  they  are 
binding  on  the  authority  who  made  them  as  well  as  on  others,  and  that 
they  may  be  modified,  })ut  that  individual  exceptions  to  them  cannot 
be  made.     And  the  action  of  the  War  Department  is  understood  to 
have  l)een  a  confirmation  of  this  view.*     The  regulations  in  question 
relat(»d  to  the  exjMMuliture  for  the  transportation  of  deceased  soldiers 
to  the   place  of   Imrial."     Another  example  of  a  regulation  of  tto 

'  I  have  not,  ht»wt*vtT,  undertaken  to  disciuM  what  effect  the  existence  of  ai»tate« 
war  niifjrht  have  on  this  principle.  In  point  of  fact,  regulations  are  very  freely  w«iw« 
in  time  of  war,  anil  that  too  without  rej?ard  to  the  cl^  to  which  thev  helong. 

*The  Ju<i>re-A«lvo<.'ate  ( ienerar^  views  were,  on  thin  occainon,  stated  as  follows: 

"  Parajrniph  1»>2,  Anny  Regulations,  pnn'ides  that  the  remains  of  deceased  »^^^    \ 
will  Ik.'  traiisiM)rted  by  the  Quartermaster's  Department  to  the  nearest  militarrpo*    \ 
or  national  ciMiietery  for  burial,  unless  the  commanding  officer  deems  hurial  «t  the 
plaivof  deatli  projK^r.     It  also  ^>res<Til)es  that  theexpense  of  transporting  the  renaii'* 
IS  payable  from  the  appropriation  for  anny  transportation. 

"In  the  ease  pres4Mite<l  in  this  communication  transportation  for  the  remaiitf** 
deceastnl  soldier  from  Fort  Walla  Walla  to  Mi<ldletown,  Pennsylvania,  is  asked  lof» 
and  my  opinion  is  desire*!  as  to  whether  the  Secretary  of  War  Has  authority  to p*"* 
tlie  re(|Uest. 

**The  n^jjulatioii  eited  is  <»ne  for  the  disbursement  of  a  public  fund.    TheapP*^ 
priation  act  <l<x's  nt»t  pn'striU'  regulations  for  this  disbursement,  but  leaves  it  to  the 
Executive  to  do  so.     This  is  the  same,  in  effect,  as  if  Congress  hatl  expresslv  aotlxt' 
ixed  the  P^xeeutive  to  make  rejrulations.     Therefore,  regulations  made  by  t^e Secre- 
tary of  War,  determining  the  amounts  of  the  disbursements  of  the  appn>pnitioa 
should,  it  is  l)elieviHi,  be  repinled  as  made  in  aid  of  a  statute.     Such  parts  of  tb0 
regulation  a.s  relate  to  the  pundy  administrative  machinery  for  the  expenditoreoi 
the  appropriation  mav,  however,  in  my  opinion,  be  distinguished  from  the  qM 
legislative  part  prescribing  the  amounts  ()f  the  disbimementa.     To  the  former  I  Wc 
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iiid  ii  that  tixing  the  fot»M  of  <'iviliiin  witnesses  })ef()re  courts-martial, 
»r,  although  in  deference  to  the  views  of  the  Comptroller  of  tho 
reasurv  these  fees  have  l)een  made  to  conform  to  those  of  witnesses 
K'fore  the  Federal  courts,  as  reirulatcnl  }>v  the  R«»vis(»d  Statutes,  this 
vt,nilati<m  is  none  the  less  an  ext»rcise  of  the  executiv(»  |K>wer  in  carrv- 
n^  out  an  appropriation,  and  has  no  dependence  on  the  statute  with 
diich  it  has  lieen  made  to  conform.*     And  another  example  of  such  a 

Qo  doubt  the  Siirrvtary  of  War  (*an  inuke  «'XfM>|)ti<)ii»<:  to  thv  lattvr  I  am  of  opinion 
that  he  can  not.  Ke^jTiilationH  of  thin  kin<l  nhouM,  for  the  |iur]N>!iii>H  of  Hiu'h  iiKiuinr 
a9<i:<iuaile  in  thin  cbbl%  \n:  c\aimLH\  with  those  nuuh*  purHuant  to  ntatiite,  as  to  which 
I  am  of  opinion  that  they  nhouM  1h*  h(*M  to  have  U't'onie  a  (»art  of  the  law,  ami  to 
be  of  the  same  force  an  the  Htatiiti>  itm^lf,  and  that,  althouirh  they  niuy  ]h-  chanj^anl 
by  the  authority  making  them,  they  an*  1>in(lin>ron  siicli  authority  so  lon^;  as  they 
an*  not  change<l,  and  that  he  can  not  grunt  I'xcvptionhi  to  them.  [Stn*  page  704,  section 
2,  ank.] 

'*It  \a  true  that  in  caneH  like  the  pn^st'ut  the  n'gulati(»n  is  not  ui'tually  made  pur- 
wiant  to  statute.  The  rtatute  <ioeH  not  itself  expressly  provide  for  the  making  ofthe 
rejnilation,  but  leavefl  it  t4)  1h»  clone  by  the  Kxin-utive  in  the  exercise  of  the  constitu- 
tional power  vei?teil  in  him  as  c-ommanderin-chief  and  bv  the  reipiirement  that  he 
shall  * tak«^  care  that  the  laws  l>e  faithfully  exiMMittnl.'  hut  the  regulation  is  none 
thelesHin  aiil  of  the  statute,  in  the  relation  which  1  have  inditrateil — prtrHcribing  an 
ea^tial  rule  for  the  diBbursements  to  U'  made  under  the  statute,  and  not  merely 
relating  to  the  administrative  means  of  applying  the  rule. 

"Thiri  seems  to  me  to  be  tlie  souml  view  to  take  of  this  matter.  Th(>  action  (»f  the 
War  Department  haH,  however,  not  U»en  consistent  with  refereniv  to  regulaticms  of 
thitiolaai — [Kistiibly  becauf«e  the  diffen'Mce  U'twe<*n  them  and  puri'ly  mlministrative 
nimlations,  having  no  finch  intimate  relation  with  statute's,  has  not  l)een  noticed. 
^Vith  reference  to  the  regulations  made  pursuant  to  the  act  of  (\mgn*ss  nrlating  to 
the  examination  of  enliuted  men  for  promotion,  it  has  Ihh'u  held  that  they  («n  not 
be  waived  in  individual  casee,  and,  on  the  other  hand,  as  I  am  infoniied,  the  regu- 
^tion  pretR*ribing  the  ]ier  diem  allowances  of  <'ivilian  employe<«s  when  traveling 
QDiler  orders  has  been  waived  in  individual  c;is(>s.  ( I  understand  that  the  right  to 
fttakethis  waiver  ha8  been  rec<jgnized  by  the  C'onii>tn)ller  of  the  Treasury,  although 
in  a  decision  of  the  Assistant  Comptroller  with  n»ferenc«»  to  the  transjiortaticm  of 
officer's  baggage  the  latter  seems  to  re<M»gnize  tlie  distin<'tion  which  I  have  made,  for 
htadmits  the'right  of  the  Secretary  of  War  to  niakc*  an  exc<*i)tion  to  a  n*gulation 
pfwcribing  the  method  of  tranHi>orting  an  otlicer's  l>agg:igt»,  while  apiiartMitly  not 
•'Imittin^  his  right  to  make  an  exception  incri»asing  the  money  allowance  for  it  in 
•n  individual  ca«». ) 

"The  practice  of  the  War  IVpartment  «1«k's  nut  therefore  apiK'ar  to  iMMUiifomi, 
■^Mn  niv  opinion,  iti)  action  in  the  matter  of  the  regulations  made  in  aid  of  the 
*^tute  relating  to  the  promotion  of  enliste<l  men  in  base*!  on  the  corn»ct  view  of  this 
^Owtion.  and,  applying  what  was  held  in  that  matter,  to  the  prewnt  cas<»,  I  am  of 
^IMnion  that  the  exception  to  a  regulation,  aske<l  for.  wouM  1m*  contrary  to  the  true 
^ception  of  the  force  of  such  regulations  and  then^fore  unauthoriztMl.'"' 

A*  to  the  President's  power  to  make  n*gnlations  pn'scribing  allowanc(*s,  stn*  I'niteil 
otatesr.  WeliHter,  28  Fed.  CawMs,  r>(y<»;  I'nite^l  state.--  r.  Kipley,  7  P.,  IS:  24  Ct.  (Is.,  209. 
'The  following  is  an  extract  fn>m  a  report  of  the  A<-tin;:  Judge- Ad v(K-ate  (ieneral, 
^h1  February  rt,  18f*3,  when  this  su]»je<'t  was  un«ler  discussion: 

"In  the  Army  Appropriations  Act  an  appropriation  is  <'ach  year  made  for  tho  *com- 
pwwation  of  reporters  and  \iitnesst»s  attending  upon  courts-martial  and  I'oui-ts  of 
inquin'.*  No  rate  of  comi)ensation  is  pres<Ti]M*<l,  nor  is  it  in  terms  indicate*!  ])y 
*h(»m  the  rate  sliall  be  Axed;  but  thes<»  appropriations  have  from  year  to  year  Ihh'U 
DMkle  with  the  knowledge  and  in  nvognition  of  the  fact  that  the  law  wiu^  Umul'  su|»- 
P^eiited  by  regulations  fixing  the  nites  of  comjM'nsation.  This  has  U'cii  done  for 
ffitny  years,  and  the  propriety  of  such  regulations  hiu^  thus  )>een  distin<'tly  recotrni/eil 
by  CV)nflTe0S. 

"Toine  it  seems  to  be  entirely  clear  that  the  ai»proj»riation  was  intchde<l  to  Iks 
JXpenderl  under  rules  pre8cril)e< I  by  th<»  hea<l  of  the  I>epartinent  chap^'e<l  with  the 
xpenditnre,  and  that  the  rate  of  com]>ensati(»n  was  a  matter  left  t<>  the  discretion  of 
ie  twcretary  of  War.    The  Second  Comptroller  do* -s  intleed  refer  t<»  K*ction  848  of 
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rogulutioii  was  that  by  which  tho  reward  for  th«^  apprehoasion  of 
deserters  was  rrji-uhiti^d,  Jn^fore  Congress  was  induced  to  take  to  itiself 
the  determination  of  the  amount  of  the  reward. 


the  RevisitMl  Statutt»«*  as*  though  it  nii^ht  Ik?  held  to  tix  the  i-onii>en8ation  of  rivilwns 
attemiing  an  witiu'HfH*H  l>efore  a>urtH-iiiartial,  but  that  section  relates  entirely  to  the 
Fe<leral  judiciary,  of  which  court»-niartial  form  no  part,  and  is*  no  mi>re  am»licable 
to  courtH-niartial  than  any  other  pronsion  of  the  title  ('Judiciary')  in  which  it  is 
found. 

**The  fixing  of  the  rate  of  comi^ensation  ha8,  it  eeenis  to  me,  >)ei»n  purposely  left 
by  Congn»ss  to  the  Secretary  of  War.  It  ha»  been  intnwtcHl  to  hit*  discretion',  and 
whenever,  in  the  exerci?*e  of  that  dij<cretion,  he  establinhetl  a  certain  rate,  thatded- 
rion  is  legally  c<.)nclu4?ive  on  all.  In  my  opinion  the  Secon<i  Comptroller,  in  announ^ 
ing  hiH  intention  not  to  all(»w  paymentn  made  at*conling  to  the  rates  established  by 
the  Secretary  of  War,  in  exceeding  his  authority. 

**The  disallowance  of  such  (>aymentH  will  give  much  trouble,  and  yet  I  t-an  not 
rei*ominend  the  recognition  of  a  right  on  the  part  of  the  Second  Com'ptndler  to  ert 
aside  a  regulation  made  bv  the  Se<*retary  of  A\  ar  in  the  exertMse  of  a  legal  disi'retion;' 

The  {Kiwer  of  the  Presi<lent  to  determine  the  amount  of  fees  and  all«»wanc«!,for 
siiecifiiMl  Hervi<t»s,  when  an  appropriation  for  them  is  made,  but  Congrew doe* not 
itself  detennine  the  rates  of  such  fees  and  allowances,  js  l)evond  all  question,  and  hi? 
been  n*<'ognize<l  by  the  jiractice  t)oth  of  Congress  and  the  I^xecutive,  as  well  as  in  the 
decisions  of  t  he  courts.  In  United  States  r.  Webster  ( 2  Ware,  46;  28  Fe<l.  Ca^es,  50S), 
Judge  Ware,  of  the  rnite<l  States  district  court  of  Maine,  held,  with  reference  to  in 
armv  regulation  making  a  <*ertain  allowanire,  as  follows: 

**Nor  do  I  s<»e  how  it  can  Xm  oven»ome  but  by  a  direct  lienialof  the  authority  of  the 
Dejxartment  to  establish  any  such  rule,  with  respei't  to  extra  allowances,  by  genend 
regulations  and  onlers.  It  ap{>ears  to  me,  that  it  is  fairly  within  the  authority  of 
the  War  Dejmrtment,  under  the  sanction  of  the  I^resident,  to  establish  general  niltf 
upon  this  subjtH't,  which,  when  cluly  promulgated,  will  Ir*  binding  on  the  rights  of 
officers.  It  is  not  contended  that  an  order  of  the  Executive  t^an  ct>ntrol  an  act  of  the 
legislature,  «»r  deprive  a  jjartv  of  a  right  acquired  under  the  law.  But,  as  has?  been 
remark<Ml,  the  legislation  of  (^mgress  can  never  g<i  into  all  the  minute  detail  of  wjfo- 
lation,  involve<l  in  the  nuimlicatetl  ser\'ict»of  theAnny.  Much  must  unav<»i<iablybe 
left  to  the  <lis<Tetion  of  the  nigh  offitvrs,  who  suiH»rintend  that  branch  of  the  public 
si*rvice;  and  as  tlu*se  matters  of  detail  are  left  to  the  regulation  of  the  Dei^artment, it 
seems  to  me  reasonable,  when  officers  are  re<|uire<l  to  perfonn  ser\'ices  which  do  not 
fall  within  the  range  of  their  on! inary  duties,  that  it  is  i>n)perly' within  the  discretion 
of  the  l)ej>artnient  to  determine  what,  and  whether  any,  extra  (*ompen-sation  ghouM 
l)e  allowed  for  such  cxtni  service,  taking  care  that  the  nile  be  uniform,  and  appljTn? 
in  the  same  way  to  all  similar  castas.  An  authority  of  this  kind  seems  toinetobe 
clearly  iini)litMl,  in  the  reasoning  of  the  court  in  the  leases  which  have  l>een  Iwfore 
mentioniMi.  *The  ani(>nnt  of  com|)ensation,'  says  Mr.  Justice  McLean,  *in  the  mili- 
tary servi«'e,  nuiy  deiM»n«l  in  s<jme  degree  ujion  the  regulations  of  the  War  IVpart- 
mv'nt;  but  such  regulations  must  bt»  unifonn,  and  applicable  to  all  officers  under  the 
same  circumstances.'  (I'nite^l  States  r.  Ripley,  7  Pet.  (82  V.  S. ),  25.)  And  in  m 
broader  terms  he  says,  in  the  opinion  l>eiore  quote<l,  *  Hence,  of  necej*»ity,  usige* 
have  Ihm'Ii  e>tal dished  in  every  I)ej»artment  of  the  Government,  which  have  l»econae 
a  kind  of  ««»niinon  law,  and  regulate  the  rights  and  dutit»s  of  those  who  act  within 
respective  limits;  and  no  change  of  thrxse  usages  can  have  a  retn.»si)ei*tive  effi-ct,^*^ 
must  1h'  liniittMl  t»)  the  future.'  (Unit^Ml  States  r.  McDaniel,  id.,  15.)  If  asajifetfto 
govern,  in  what  manner  does  usage  l>ecome  establisheil?  Olnnously  in  no  other^.^ 
than  by  the  j>ra(  tiee  of  the  l>epartment.  Apply  the  remark  to  the  case  nowinjnd?* 
ment.  '  A  u>age  of  all«»wing  extra  jwiy,  for  extra  serN-ices  of  any  jiarticular  kind,i8 
established,  by  its  Udng  chargefl  in  various  instances,  and  alloweii  an<l  ordeivdtobe 
•aid,  by  the  l)ej>artnient.  It  is  obvious,  therefore,  that  no  usage  can  be  established 
)ut  by  the  concurrence  of  the  l)ei)artment;  for  no  numl>er  of  charges,  howeve^nume^ 
ous,  on  the  part  of  the  otlicers,  can  ever  constitute  a  usage,  tinder  which  any  right c«n 
l)e  claimed,  unless  they  have  U'en  allowinl.  It  is  the  allowance  which  constitulef  thfi 
usage."  This  rase  was  carri(Ml  to  the  circuit  court  by  writ  of  error,  but  did  not  coo* 
to  a  hearing  until  after  the  dcH'ision  in  the  case  of  United  States  r.  Eliason,  IGI^t-v-li 
V.  S. ),  291 ,  ma<le  in  1842.  It  was  then  affirmed,  withoat  aigumentY  upon  theaathiw- 
itv  of  that  ilecision. 


I 


f  It  ts  wid  that  r<-}nilati(>n!«  itiiiik'  itmlt-r  a  Ktaliito  inay  lx>  rvfinrrctl  to 
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K  pntoiuiil  iiitpr)>n>tatioii  of  the  statute.'  In  pxnciiting  ti 
afl4-ii  ntt't'ssiirv  for  cxrctilivp  uffiocrH  to  iiilurjiri't  iin<i  (-oiwtnn?  thi'ui, 
au<l  tliiM  may  hf  done  by  means  of  rej^ulatioiiri.  Such  regulations  are 
valid  luid  binding,  uiilrwt  doclnrfHl  by  thf  wurts  to  Iw  »•  rniiH'oui  intt-r- 
pretatioiin  of  the  law.  Each  new  tariff  act,  for  exatnpk.  net'cs8itat«H 
ntatiy  sucli  n-gtilalioiiK,  and  wc  hnvi>  a  good  illnstmtion  of  tbt"  m  the 
Tivanun'  Circular  of  St^ptember  +.  1S97.  with  n-forcnrB  to  the  entry 
of  jH'rMiimi  i-tTecls  under  the  act  of  .luly  d4.  IHUi.  In  thin  cirt-ulur  we 
lind  the  follon-ing  definition  of  the  phraso,  '*  nWduntM  of  thu  L'liitwl 
B-Stotex  n-tiiniing  from  Bhroft<i,"  a*  it  ix-curd  in  the  aet; 

"The  jimviMi  in  pai^niph  t'A'7  t-ontains  ttp^i-tid  pniviMiuns ami  timi- 
lUtt-niiiig  ivsideiitt  of  the  Unitwl  Stjiten  returning  fnim 
ml.  It  therefore  becoiiips  nen-ssury  to  dvAnv  the  tcnii  '  re^^itlents 
r  the  t'nited  States  returning  from  abroad,'  in  order  that  euntoms 
Brvrx  may  have  a  rcHMOtiahlu  guide  in  thi-  prueti<-al  applieation  of  tbu 
The  word  'resident'  ha>i.  in  htw,  more  than  one  meaning, 

tcb  dvpending  upon  the  connet-t iini  and  pur]KHa-  in  whith  it  Ik  utn-d, 

■  u-»««d  in  this  proviso  to  paragraph  ti!»~.  it  is  held  liv  the  Department 
to  tni-liitie  all  ppT^wjns  leaving  the  ITnil«d  Stati'^s  and  making  a  joiintey 
aliroad.  nnd,  during  their  alwenee,  having  no  tlKed  place  of  abode. 
IVrMinn  who  hare  iK-en  abroad  two  years  or  more,  and  who  have  had, 
during  that  time,  a  tixed  place  of  alK>de  for  one  year  or  more,  will  be 
eoiinidcred  ax  uonnwidonta  within  the  meaning  of  thi;i  law."  . 

So,  Arlieje  i4H  of  the  Naval  Kegulations  of  18l«t  preiuTibes  as  foU 
Iuwk:  •'  Thv  title  '  i*omniander-in -ehipf,"  when  oeeurring  in  naval  laws, 
reguUtion.s,  and  other  doi-uments,  ■•hall  l»e  held  to  refer  to  the  offircr 
in  ehief  romiiiand  of  a  deet  or  s<|uadron."  And  the  United  -States  cir- 
cuit Mmrt,  district  of  Massachusetts  (Colt,  .1.),  recognixed  this  i-egu- 
Ulion  as  (-(Miclu-ive.  in  r.  .lessi*  O.  Grain.  Dec«'mber  31.  IdWi. 

Anil  so  it  is  in  all  the  executive  departments.  In  making  regula- 
lioiii*  to  CTirry  out  a  i-tatute  it  is  often  necessary  lo  place  m>me  expn-M» 
inter{>n>lHtion  on  it;  and  this  Inteqin-tatioii  holds  gix>d  imtiljudieially 
rever<e<L  Hut,  of  course,  gn^at  mre  should  \w  taken  to  avoid  strained 
interpretations. 

Many  systems  of  legulitlions,  ts'sitW  army  and  navy  reguhit ion^, 
have  \n^n  issued,  for  the  trnnsHction  of  the  btutiness  of  tliOcrent 
braut-hefl  uf  the  (rovernuient.  such  as  the  postal,  jutent  otfice.  [leiision 
office,  land  office.  Indian  otho-.  civil  sorviee.  eiwtoiiis,  internnl  revenue, 
ravenue-eiilter  M>rvice.'  and  other  tmoMury  and  consular  regulationa, 

<  rnit4-l  »:tat««  •-.  Cotlinirhaiii,  1  Ri'Iv  (V«.i,  IBA;  Wintlie.i..  1«,  iioU-. 

'TIh!  tv^Ialluiin  (ikr  llw  i("v<-mfiiFiil  ■.■(  (hu  Heveiiu«~t.'utli'r  Servkw  an>  lu  uiM 
tuvprrt  iint<|tie;  they  isUliiiBli  •  ih-iuiI  iiyitcui,  incluilinii  a  code  of  [xiikllit!!  uiil  a 
qiaWiii o( (•nictNlnn',   .Vuollirr  nifulaliunoluivetfver  iuiiIiirtBki-41  to  tf<> (o  Uiia  vxUMua, 
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etc.  But  those  systems  of  regnlations,  as  they  are  here  called,  form 
by  no  means  the  whole  of  that  mass  of  regulation  law  which  consti- 
tutes so  large  and  imix)rtant  a  part  of  our  administrative  law.  All 
regulations  are  not  eoUeeted  together  in  systems  or  groups,  but  ao 
enonnous  mass  of  them  consists  of  individual  regulations,*  the  knowl- 
edge of  whose  existence  even  is  ordinarily  limited  to  the  few  who 
have  to  apply  them  to  the  subjects  to  which  they  relate. 

It  is  difficult  to  form  a  true  conception  of  the  vastness  and  importance 
of  all  this  great  l>ody  of  executive  regulation  law,  controlling,  as  it 
doe^s,  the  administmtion  of  all  the  executive  departments  with  its  rules 
of  action.  And  when  we  consider  that  these  rules  of  action  are  in  gen- 
eral made,  construed,  and  applied  by  the  same  authority,  thus  combin- 
ing quasi-legislative,  quasi-judicial,  and  executive  action,  we  cannot 
fail  to  be  very  much  impressed  with  the  extent  of  the  jurisdiction  cov- 
ered by  them. 

In  what  has  lK»en  said  only  the  regulation  law  of  the  Federal  gov- 

andit  may  well  In*  doubtoil  whether  the  executive  power  can  l>e  legally  carried » 
far. 

The  regulations  of  the  United  States  Military  Academy  do,  indeeii,  al«>  prescribe 
a  syHtem  of  punishment*!,  wrtain  of  which  may  be  imp««5e<l  bv  the  Superintendent, 
without  the  inter\'ention  of  any  trial  court,  but  the*»e  are  regulations  for  the  control 
of  a  school,  and  stand  in  this  rt^sjiect  on  a  different  footing  from  the  regulations  f"*" 
the  government  of  the  Revenue-Cutter  Ser\'ice.  Moreover  they  are  substantially 
based  on  statute,  except,  nuire  particularly,  in  tho«?  respects  in  w'hich  the  authori^^ 
for  the  regulations  adopted  is  the  ix)wer  to  prescribe  the  necessary  rules  for  a  public 
institution  {)eople<l  with  i)ersons  whom  it  is  necessary  to  govern  and  tN>ntrol.  They 
ase  issuiMl  by  authoritv  of  the  President,  but,  had  none  l>een  so  issued,  the  Superin- 
tendent liiiiiHelf  woul<!  have  ha<l  the  power  to  make  such  reasi>nable  regulation?  for 
the  government  an<l  maintenance  of  tne  discipline  of  the  institution  as  would  not  be 
inconsistent  with  statute  or  regulations  emanating  frf.>m  a  higher  source,  and  he  no* 
actually  has  tlie  iK)wer  as  to  matters  nwt»ssary  to  regulate  but  which  have  not  l)eefl 
covertM  by  presiTibeil  regulations. 

The8u|)i*rintendent  of  tlie  Naval  Aca<iemy  has  a  very  comprehensive  authority  in 
this  resjH'Ct,  wliicli  is  expressly  delt^gattni  to  him  by  the  Sivretarj*  of  the  Naw.  In 
the  exercise  nf  this  authority  he  issues  a  complete  svstem  of  **  Regidat ions  for  the 
Interior  Di.M-ijdine  and  (Government  of  the  U.S.  Navaf  Academy,"  covering  subjects 
whicli,  at  the  Military  Academy,  art*  governe<l  by  regulations  **adopte<i  by  the  Pk*" 
ident."  K<»th  of  these  SuiH*rin*tendents,  in  aildition  to  l)eing  in  (N)ntrol  of  ficho«>la» 
are  commanding  otlicers  of  i>osts,  with  the  authority  api>ertaining  to  them  in  th«i 
capacity.     See  note,  ]»age  748,  ptntt. 

The  regulations  f<>r  the  government  of  the  Revenue-Cutter  Ser\'ice  are  i*ned  itt 
the  exenist'  nf  the  general  exet'utive  jxiwer  of  the  President,  whereas  his  powerto 
make  army  re^ailat inns  not  l)ase<l  on  legislation  is  deriveii  irxnn  his  constitutioDil 
authority  as  cninniander-in-chief.  How  far  this  jiower  would  extend  were  Congr** 
not  veste<l  with  a  su|K.»ri(>r  {M>wer  over  the  subject,  or  if,  bi'ing  s<-)  vested,  it  phouW 
entirely  fail  to  exercise  the  i>ower  and  to  provide  anv  system  of  g«^)vemment  ^^^^,^^ 
Anny,  it  would  U'  dilHcult  to  estimate.  \Vould  he  have  a  jwwer  already  exerLised, 
with  api>arently  less  authorization,  in  the  promulgation  of  regulations  for  the  p^' 
ernment  of  tlie  Revenue-Cutter  Service? 

'See  cjpininn  nf  Att<>rney  (ienend,  May  22,  1900,  a<idresRe<l  to  the  Secretary  of  the 
Navy,  in  the  matter  of  the  relative  rankof  Majors  L.  and  M.,  of  the  Marine  Corps. 
In  such  cas<»s  he  says:  "  Where  the  matter  is  not  regulated  by  statute,  vou  may  yow^ 
self  diitennine  them,  with  the  force  and  effect  of  law,   by  virtue  of  your  geaefil 
authority,  under  the  Pn»sident,  to  make  ndes  and  regulations  for  the  government ol 
the  Navy.     Usually,  of  course,  this  is  l)etter  done  by  general  mles  than  by  dedafl* 
in  particular  cases,  but  it  may  W  done  in  either  way." 
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crnment  has  been  considered.  Whun  we  cxKiiiiiii)  tho  &t»t«>  syi^tunu 
wi>  Hnd  there  aUo  »  gitut  dml  of  i-e^uliilion  law — not  in  Hurh  large 
niaswK.  nor  in  ^ncnil  of  sucli  iiuporturice  ii-*  the  fedenil  rpgulution 
law.  Itut  neverthele88  oooupying  no  inftij>;nitii'aiit  place  in  the  State  nys- 
t4^nipt.'  The  whole  subject  is  one  of  exi-eptioiml  interest,  and  otters  an 
enornioiui  licld  for  inveAtigation. 

The  Supreme  Court  hiw  repeatedly  recognized  the  legality  and  force 
of  army  regulations: 

■•The  Anny  Ke^giilatioiti.  when  sauetioned  hy  the  President,  have 
the  fon-e  of  law.  because  it  in  done  by  him  by  the  authority  of  law. 
Tin-  r\-gulutioni^  of  1825.  then,  were  a»  conclusive  u[Kin  the  aceounting 
officer  of  the  Trca«un,%  whilst  they  continued  in  foix-e.  as  those  of  1886 
wfterwardt*  were,  and  as  those  of  1.H41  now  aiv.  When,  then,  an  officer 
presents  with  hi^  account,  an  uulhcntic  document  or  certiliratc  of  hta 
having  commanded  u  pci^t  or  arsenal,  for  which  an  order  has  been 
issued  from  the  Vi'nv  r>cpHrtnient.  in  confunnity  with  the  provisions 
of  the  Anny  Kegulation.",  allowing  dtiuhle  ration>i,  bin  right  to  them  is 
CMnblished.  nor  ctin  they  be  withhcbl  without  doing  him  ii  wrong,  for 
which  the  law  gives  him  a  remedy."  {United  States  c.  Klvemai),  8 
How..  667.) 

"Am  to  the  Anny  Hegulations,  this  court  has  too  i-epeatedly  said  that 
they  bai'c  the  force  of  law  to  nmkc  it  proper  to  discuss  that  {mint 
anew."     (Oratiot  c  I'liitpd  State*.  4  How.,  118.) 

"The  |K>wer  of  the  KxecutJve  to  4^«tMbliKh  ndef  and  n^gulntiona 
for  the  government  of  the  Anny  i»  undoubted."  {United  States  e. 
Eliawn.  It;  Pet..  30l.) 

"Tlin  Anny  Itegulalioius  derive  their  force  from  the  |>ciwer  of  the 
Prexident  as  cotmuander-in-chicf.  and  are  binding  upon  all  within  the 
Kpbcre  of  his  legal  and  constitutional  authority."  (Kurtz  v,  MoOitt, 
115  U.  S..  M.M.)    Se«>  aUo  Swaim  >:  VniU'A  Stale.-..  U56  U.  S.,  658.' 

'In  T1II1IIV  'if  t)><'  f''iuu-<'  ilii'  k'iiv<-mini  have  oipmo  Maiut«rv  aiiUiority  to  luaka 
nv'i'  I  .>(  the  ii>Jli11a,M,  fur  oxaui|>le,  In  New  Hampahiri^ 

nil'  Ik  auiliurizod  lueatabluh  wul  pKmrlbeinu'h  rulo, 

nv  '-  Its  lie  niay  ilvcni  pmcwr,  tor  iho  un%  piveranti-nt, 

«iL  '  ,  'hifv  NitiliinaJ  Ouud.    and  "lumakesnchi-haiiinw 

Rill  -1  l:;'1   ref^lMtioiw  Irum  tlniu  to  tlnui  ae  bi' ttuiy  <l«tiu 

ni<r>h>'iii.  lull  "ii'li  mil-  uii.)  n-);tilutiuiis  vhsll  omdinn  luthwact,  ami  (n  tliiiaopiv- 
tnilnR  Ibe  I'niiwl  ^UIo>  Army,  anil  ahall  have  th«  ivune  (urvo  and  eHi^t  m  tlie  prv- 
tUoiuuI  ilii*art." 

In  Mirhigan  m  "^Uti'  DiUiUrT>><inr<r'  u<  civabil,  iritlt  priwN  "toprriMroanilpm- 
■unlflaUi  all  arti<-lr«.  rnli*.  nnil  rivn'u'in'i*  1"f  'lie  Kovpniiiieiil  of  tlie  Slur.-  ln».)|Bi,  not 
InniDatMtvnt  hIiIi  iIh'  Iuhh  <iI  tli.'  rri>l<^l  SUtm,  ut  ul  tlib  Stal«,  hikI  wlii.li  artk-liM, 
rubs,  ami  nvulHllMiu,  ulu'ii  ujijinviil  hy  Ili<>  i.iJtDnuuidKrUii-lucf.  •Iiall  Ixr  iti  funt!. 

^iitDC  (if  llir  SUIrH  iiavi-  III'  iiiiliUiry  n'tnilatimif  of  thait  own,  but  uw  tbe  Unitod 
8ui«a  Anny  R<itiit«i>-">'i  f  Itr  an  uii'iillcHbli-. 

•N*  aLw  ('iiit»l  Staloi  r.  IaikUt*.  U2  U.  8.,  77;  rr  part^  Urtol.  100  V.  a.  13; 
UniUd  Htatiw  r.  riviix •»(>>,  IS)  V.  fi-.  *».  anl  .Km.  and  Rr|i.  Rn<<.  nf  [jik.  '-Militarr 
Uo— Anuy  K«viiUti<>ii»;"  Diimn  r.  I'.  K,  M  IX  Q..  4fai:  OpLn.  .\tiy.  lien..  Tcb., 
UOainLt.  ItruKD'ncaiw.  tU.O.L'l.. V.U.I)..  I9IW)i  1»  rr  Fair,  ItX)  Fnl.  Kf|>..  149. 
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With  roforencc  to  navy  regulations,  issued  under  section  1547  of 
the  Kr vised  Statutes,  Attornev  General  Devens  said  that  what  Con- 
gress  had  conferred  on  the  Secretary  of  the  Navy  was  not  any  portion 
of  its  general  power  of  legislation,  but  only  the  right  to  make  appro- 
priate regulations  for  the  performance  of  their  duties  by  those  whom 
Congress  had  placed  under  his  official  control.  But  if  it  is  truo  that 
the  source  from  which  the  President  derives  his  authority  to  make 
regulations  is  statutory',  in  the  absence  of  statute  he  would  have  no 
authoritv,  and  this  we  know  not  to  be  so.  There  is  no  similar  exist- 
ing  provision  of  law  relating  to  the  Army,  but  the  power  of  the 
President  to  make  regulations  for  the  Army  is  unquestioned. 


CHAPTER  III. 

APPROVAL  OF  SEOTJLATI0V8  BT  C0VGRE88. 

An  impression  has  existed  that  a  peculiar  ''  force  of  law"  is  pven 
to  regulations  by  their  approval  by  Congress,  but  it  seems  to  be  an 
erroneous  one.  If,  as  above  stated,  the  making  of  regulations  is 
within  the  jurisdiction  both  of  Congress  and  the  President,  but  the 
authority  of  Congress  is  su|)erior  to  that  of  the  President,  it  follows 
that  when  regulations  are  approved  by  Congress  they  can  not  be 
alterinl  by  him  until  the  approval  is  removed.  To  this  extent  regula- 
tions approved  by  C  ongress  may  be  said  to  have  a  superior  force  of 
law  to  thos«»  not  thus  approved,  but  this  is  not  the  erroneous  iuipre^ 
sion  refernni  to.  Precisely  what  it  is,  is  not  clear,  but  it  seems  to 
have  l>een  b«»lieved  that  the  approval  of  regulations  by  Congress  makes 
them  of  higher  obligation.  This,  however,  is  not  true.  Whether 
approved  by  Congress  or  not,  they  have,  so  long  and  so  far  as  therare 
in  force,  the  force  of  law,*  and  are  therefore  binding.  The  distin^ 
tion,  in  this  resjMH't,  that  has  sometimes  been  made  }>etween  r^ula- 
tions  approvtMl  l)y  Congress  and  those  not  thus  approved  is  misleading. 

Congress  ha>  on  seviMal  (H'casions  given  its  sanction  to  array  regu- 
lations: 

1.  An  act  of  March  3,  1813  (2  Stat.  L.,  819),  provided,  "That  it' 
shall  be  the  duty  of  the  Secretary  of  the  War  Department,  an^heis 
hereby  authorized,  to  prepjire  general  regulations,  better  defining  ani 
prescribing  th«»  n'sj active  duties  and  powers  of  the  several  oflScersiti 

"Gratiot  r.  I'nite<l  Stati-s.  4  How.,  118;  Unitwi  States  r.  Barrows,  24  Fed.  CtfleSi 
1018;  rnittvl  States  ».  NVmU-,  75  Fe<l.  Kep.,  261;  McC'aira  Case,  2  Phila.,  2S»:vA 
other  authorities*  cittMl  anft,  mu\  in  Winthrop'e  MiUtarj'  Law,  vol.  1,  p.  20,  note  1 


jufvmavAh  or  ubqitlations  bt  ooiiaKnB. 

(  adjutMiit  j^HPnU,  iaspector  jfcnpml,  igimrtr'ntuiMti'r  ^i^nt>ral,  aiid 

mniiNNtrv  of  onlnnni'i'  departiiionb^,  of  the  topo^ropbii'iil  onginoers, 
of  tlio  aidn  of  pencmis,  ttiirf  jfciiei-ally  of  tho  (fpniral  and  r^jj^niontal 
^tatl;  whifh  rvjpilalioiis.  whi-n  iipprovrtl  by  llif  l'n'niilt*nt<>f  lliB  t'nitud 
States,  shall  \»  respwtecl  and  obpyed.  until  nlti-red  or  revoked  Iiy  the 
•<mu\r  Hiithoritr-  And  the  Ni(i<l  treiiornl  rofrulation^,  t)iii»  pi-opart^  and 
ap])rovcd.  slmll  l>o  laid  iM-foi-c  Conprewi  at  their  next  »Gs«ion." 

A  »y»t»'ni  of  re)^luti<inH  was  laid  hcfoiv  Omgi-oss.  as  requirtni  by 
the  act.  It  wait  publi-ihed  (tojfother  with  the  Htatutes  relating  to  the 
fnilitnry  fi^tahlLihinttiit)  in  book  form,  fnnii  tht>  Adjutant  and  Innpoctor 
(lem-rar-t  OtEcp.  May  1.  Isl3.  and  may  al«n  Ije  found  in  Vol.  I  of  the 
Amt'ricnii  Stato  Pn|M>rft  on  Military'  Affairs. 

a.  By  a<t  of  April  24.  18!«  (3  s"t«t.  L..a!>8).  it  wa«pw<srril)ed  "that 
the  regulationn  in  force  before  the  ifdut'tion  of  the  Army  bt'  ivcog- 
Dizcd.  Hi^  far  UM  the  muuic  Hhull  \w  found  applimblp  to  the  Hervi(M>,  mib- 
)ect,  however,  to  Muth  alterationj*  an  the  Swri'tary  of  War  may  adopt* 
with  the  approliiitioii  of  tho  IVesident."  Tho  r(<duiaion  i-eferred  to 
wn*>  mwle  in  •Time,  1N1:>.  pursuant  to  an  act  of  March  ;t. 

The  act  of  April  24.  IMii.  <lid  not  relattt  to  any  [mrticuUr  cod©  of 
anny  regulations,  btit  to  all  the  rejrulations  which  were  In  force. 

3.  A-i  stated  in  wine  brief  rvmarks  on  the  different  editions  of  amiy 
rP}^hition>t,  made  on  a  former  occasion: 

On  the  i^  DM-etiibor.  IISIU.  the  Hoiim>  of  IteprcM^n  tat  ires  resolved 
that  "the  Secretary  of  War  be  instructed  to<Tiusft  to  bo  preparetland 
laid  iM'for^  this  House,  at  the  next  neHHJon  of  CVnigreRs.  a  sytftem  of 
RMirtinl  law,  and  a  NVHtem  of  field  service  and  police,  for  the  govern- 
itient  of  the  .\rtiiy  of  tlie  I'nited  .Stat4>ji." 

On  the  -jM  of  t)ec*inti.'r,  1820.  the  Secretary  of  War  (Calhoun) 
ai-oordingly  submitlwd  a  .tyjiteni  of  ""  martial  law."  prepared  by  Jadg»- 
Advocatvi  Major  Storrow  (which  wai*  never  adopted),  and  a  system  of 
BeM  wrvice  and  |x>lice,  which  had  been  pre|titred  by  (Tenerul  Scott, 
^wl Mubmitted  to  the  War  De[i(irtmcnt  id  Scptemlwr,  1H18.' 

^^BmrnU  Srolt,  in  Kiiliiiiittinn  hif  >-<>ilp,  mM: 

■^Qh««i^lhe  Ixm-T  Ki  tiii-liw.  lii^Kwitli.  Ilie  analniit  »t  •  work  lungMneepraiM-U^ 

B*  >m*.    Ttic  siimuj^itbiliiDi^nt  nl  hiiiui  niniilar  ilnngn  m-iin  an  ln>|K>rtaiii  ili-witeni- 

tuiu  in->iirn«lr(jf  liuliUryiri'tnii-tionoTleiiiaUti'm,     Bnl.  on  ttiininiliil.  ihcaiiatjur. 

'{•trol  with  fxiftln^  rtwul*<lcnt>,  will  bni  ii|imk  Un  iuitU.     t  uiii  uuly  Miy  tlwi 

l'>nnii(iuii  III  it  luwcuBl  mo  luOL-b  aUuly  Mill  M'ttn-li'in.  miItiI  liylhr  cxprncniv 

.  .1  ti-n  vrarc'  laprviiv.  in  {rtmtv  oJiil  in  war,  In  lliu  lino  lUid  in  Ihv  *Uut,  Iti  tin-  infuilry 

ati-l  in  tne  arlillpry. 

"Wben  in  Kiinijo  I  i-ulWif><  cvtry  work,  in  Knmcli  or  in  Kngliah  (n-K  iilwilmrl, 
OB  Uu>  mrtiif,  nilW.  iHianplini-.  inslnirtlnn.  nml  Bilininiirtnitioii  nl  an  arniy.  Tbi.>)ie 
hav*  !<•««  canflully  tv*.!  and  ifillalol,  aiui,  un<l>T  U)e  Mucliuii  ul  ihi-  ^V'a^  m>|ian- 
mrut,  I  aiD  now  ruutj  in  oniijiilv  a  bouk.  in  ciinvrnpuwi  wltti  the  ivvi-ml  nrticlts  iif 
thr  aMuniiauij^ll  aiialyina:  Ukinif,  as  a  iMaia.  i>nr  oirn  lawn,  nvuUtjoni,  ord«ni,Bn<l 
■-tim.  af>  lar  a«  ili«  |iaiirity  nf  tlii-  niatrrial  niay  MitBw. 
'^hirulil  the  lilea  <•(  a  IxMnl  <iivur,  in  connMrUuu  witli  tliia  olI«r,  1  wuuld  beg  liMva 
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December  26,  1820,  the  Speaker  laid  them  y>efore  the  House.  The 
doc'umeiit  was  in  maniLsiTipt  and  was  ordered  to  be  printed,  and  a  copy 
laid  upon  the  desk  of  each  member.  (It  is  reprinted  in  the  third  volume 
of  the  State  Paj>ers  on  Military  Affairs.)  When  the  book  was  printed 
several  copies  were  sent  to  General  Scott,  who  made  certain  correc- 
tions, and  on  the  20th  Febi-uary,  1821,  returned  a  corrected  copy  (of 
w  hich  he  retained  a  duplicate)  to  the  War  Department  for  the  commit- 
tee of  the  House.  It  was  received  by  the  chairman  of  the  i*ommittee 
on  the  2'i(1  of  Fthnuiry^  1^21. 

FefrrHitnj  27.  1S2U  the  chairman  of  the  Military  Committee  of  the 
House  rei^>rted  the  Senate  bill,  ^*to  reduce  and  fix  the  militar}'  peace 
establishment/'  with  certain  amendments,  among  which  was  the  addi- 
tion of  a  section  approving  and  adopting  *' the  system  of  General  Reg- 
ulations for  the  Army,  compiled  bj'  Major-General  Scott."  The  bill, 
including  this  (the  fourteenth)  section,  became  law  March  2,  182L 
Early  in  that  month,  General  Scott  received  directions  to  put  the  book 
to  press  for  the  use  of  the  Army,  and,  having  received  a  letter  from 
the  chairman  of  the  Military  Committee  of  the  House,  informing  bim 
that  the  corrected  copy  had  l)een  i*e<;eived  and  section  14  added  to  rfie 
Army  bill  b\'  way  of  amendment,  he  caused  the  book  to  be  reprinted 
from  his  retained  duplicate  corrected  copy. 

The  regulations  were  then — July,  1821 — issued  by  the  War  Depart- 
ment, ?r/7/<  t/te  con'fctimiM^  as  ^'  formallj'  approved  by  Congreas,''  except 
as  to  fourteen  articles,  which,  it  was  stated  in  an  order  of  Secretary  ol 
War  Calhoun,  prefacing  the  work,  had  received  the  sanction  of  tta 
President. 

This  gave  rise  to  the  (juestion.  Was  the  corrected  copy  the  oni 
approved  by  Congress  if  In  1822,  a  committee  of  the  House  of  Rep- 
resentatives was  appointed  to  investigate  the  circumstances  attendiDg 

toHU^jjOMt,  that,  jf»iDt  labi^n*,  of  the  literary  kind,  but  rarely  eucceed;  aiid  thati  hiv^ 
pen*onally,  a  renn^nance  to  that  port  of  einplovment,  whfch  nothing  but  a  poati^ 
order  could  iiiduce  nie  a^in  to  forego.  Incfeed,  I  am  persuaiied  (and  from  a  pc^" 
sonal  ex^K'rience  Honiewhat  in  jK^int)  that,  of  five  individuals,  of  equal  quaiificatioiA 
either  iru^'ht  make  a  better  !x:H>k  than  the  five  taken  together." 

"Perhajx<i  it  nii^lit  Ik*  well  to  jjive  the  titles,  etc.,  of  the  works  from  whichi  ahodj 
exjK^ct  to  <nin|)ili»;  but,  an  thin  niivrht  also  seem  ostentatious,  without  a  more  apparefl* 
neceHHit y,  I  will,  at  present,  confine  mywlf  to  the  mention  of  the  two  following,  whick 
are  the  principal: 

**1.  'LiV^^'li»tio^  Militaire,  ou  rtn^ueil  m^»thodique  et  raisonn^  des  lois,  d«3^ 
arreU's,  reKlenienn  et  iiiHtnictions  ac^tuellement  (1812)  en  vigueur,  sur  tootes  ki 
branches  de  I'ctat  militaire,'  par  Berriat,  etc.,  ^ve  la]>ire  8vo  volumes,  pp.  ^f^ 
Notwithstanding  the  title  and  tlie  bulk  of  this  manual  of  the  French  army,  it  doei 
not  contain,  except  by  referi*nce,  a  syllable  of  the  iactique  of  the  several  corps. 

*'2.  '(Jeneral  R€»gulations  and  Orders  for  the  Army;*  edition  of  1813;  pp.  326,  ii 
8vo.  The  British  manual,  like  that  al)ove,  merely  refers  to  the  regulations  on  tactics 
In  the  exiHTition  of  the  work  now  pro|)08ed,  similar  references  would,  occasionaUi 
In*  ntH;essarv." 


APPROVAL    OF    REOfXATIONB    BY    CONGRESS.  733 

it*  piihlication.     Gen.  Alexander  Smyth,  the  chairman  of  the  Military 
CommitUv,  stated  that  when  he  proposed  sei'tion   14,  of  the  act  of 
1821,  to  the  committee  as  an  amendment,  he  had  reference  to  the  cor- 
rected Regulations  which  he  had  then  received,  and  that  he  did  not 
Tecolleirt  exhibiting  them  to  the  committee,  but  thought  he  had,  and 
believed  that  when  he  reported  the  amendments  to  the  House,  he  had 
the  correlated  copy  and  deposited  it  with  the  clerk  with  the  intent 
that  from  that  copy  the  system  should  l)e  published.     These  recollec- 
taoiLs  were  not,  however,  sustained  by  the  other  memlnji's  of  the  com- 
mittee nor  b}'  the  clerk  of  the  House.     None  of  them  apparently  had 
ever  seen  the  corrected  copy  hfari*  the  ])assage  of  the  law,  but  the 
derk  of  the  House  thought  he  had  seen  it  HnhHeqwrnthj^  when  General 
Smyth  made  a  return  to  him  of  various  im|)ers  which  had  been  before 
the  committee,  and  he  refused  to  receive  it,  not  considering  himself 
the  proper  repository.     Search  had  l>een  made  in  his  office,  but  it 
eoald  not  be  found. 

The  select  committee  reported  that  it  was  an  act  of  omission,  and  not 
of  design,  on  the  part  of  the  chairman  of  the  Military  Committee  in 
iot  submitting  the  corrected  copy  to  the  committee.  ' 

The  committee  reported.  May  6,  1S22,*  and  Congress  immediately 
pi*8ed  an  act — which  was  approved  May  7 — repealing  the  fourteenth 
Kction  of  the  act  of  1821. 

General  Graines  was  accused  by  (reneral  S<*ott  with  ))eing  instrumen- 
Win  raising  the  opposition  to  these  regulations. 

4.  By  an  act  of  Congress  of  July  28,  18r)t>,  the  Si»cretary  of  War 
^Wte  directed  to  have  prepared,  and  to  re|X)rt  to  Congress,  at  its  next 
wssion,  a  code  of  regulations  for  the  government  of  the  Army  and  of 
tbe  militia  in  actual  service,  including  rules  for  the  government  of 
«ourte-nuirtial,  the  existing  regulations  (those  of  1868)  to  remain  in 
force  until  Congress  should  have  acted  on  such  repoit^ — not,  as  it  has 
l*en  erroneously  stated,  until  Congress  should  otherwise  provide. 

It  was  said  by  the  Court  of  Claims  (13  Ct.  Cls.,  6),  and  repeated  by 
Attorney  General  Brewster,  that  under  the  act  of  1866  a  report  of  a 
•ode  of  regulations  for  the  government  of  the  Army  was  made  but  not 
•ctedon.  This  was  evidently  a  mistake;  a  S3\^tem  of  regulations  was 
prepared  by  a  board  consisting  of  (ieiiends  Sherman,  Sheridan,  and 
Augur,  but  it  does  not  appear  to  have  been  sulmiitted  to  Congress. 
A  revision  of  the  Articles  of  War  was  reported,  but  not,  it  would 
iBem,  a  code  of  regulations. 

'For  the  report  of  thia  coniniittt'<*  (('ontainin^  (ieiioral  Scott *h  ox phiiiat ion),  see 
imerican  State  PtiperBi  Vol.  XIII,  p.  422.  Stn*  al^o  Winthrou'a  Military  Law  and 
AeoedentB,  p.  23. 
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The  act  of  186fi  was  construed  bv  the  Court  of  Claims,  the  Attorney 
General,  the  Second  Comptroller,  and  Secretary  of  War  Belknap'  to 
have  had  the  effect  of  an  adoption  bj-  Congress  of  the  reji^ulations  of 
1863,  but  there  has  been  little  agreement  as  to  how  long  the  refla- 
tions so  adopt4?d  remained  in  force.     The  legislation  has  sometimes 
been  regarded  as  repealed  )>v  the  repeal  provisions  (section  551^)  of 
the  Revised  Statutes,  if  not  already  superseded  by  the  act  of  July  15, 
1870,  which  again  provided  for  the  preparation  of  a  s\'stem  of  reguh- 
tions,  to  l)e  rejx>rted  to  Congress  ^'at  its  next  session."     It  has  ako 
been  held  that  the  regulations  of  1863  remained  in  force,  by  virtue  of 
the  legislation  of  1S66,  until  superseded  by  the  regulations  of  isM, 
issued  under  the  act  of  July  23, 1879,  authorizing  the  Sei'retary  of  War 
to  cause  all  the  regulations  of  the  Army  and  general  orders  theu  in 
force  to  be  codified  and  published.*     And  they  have  been  treated  as  in 
force  subsequently  to  this.     According  to  Second  Comptroller  Jlav- 
nard,  in  1886  (Dig.  Opin.  Second  Comptroller,  vol.  3,  g  867).  and  the 
Court  of  Claims,  in  1888  (23  Ct.  Cls.,  461),  they  were  in  forc^  at  those 
dates,  by  virtue  of  the  legislation  of  1866. 

Two  codes  of  regulations  have  been  issued  since  then,  but  not  under 
any  act  of  Congress.'  If,  therefore,  the  regulations  of  1863  were  in 
fact  in  force,  bv  legislative  adoption,  at  the  time  of  the  issue  of  the 
last  two  codes  (1889  and  1895),  as  thej'  were  if  the  Second  Comptroller 
and  the  Court  of  Claims  were  correct,  they  were  not  legally  alterable 
by  the  later  codes,  and  are  not  legally  alterable  by  exei*uti»eai*tioo 
now,  and  all  the  actual  alterations  of  rules  that  have  l>een  thus  in  fact 
made  are  invalid,  and  the  regulations  of  1863  are  still  legally  in  force^ 
But  thev  were  not. 

The  legislation  of  186r»  was  undoubtedly  repealed  by  section  5596  of 
the  Revised  Statutes,  if  it  was  in  force  up  to  the  date  of  their  enact- 
ment. That  it  was  repealed  by  the  legislation  of  1870  does  not  appc*r 
to  Ik*  true,  because  the  provisions  of  the  latter  never  took  effect.  Bot 

*  In  Hulmiittin^  to  (^m^rt^sH,  February  17,  1873,  a  system  of  rejrulations  prepiW* 
iu  acconlaiire  with  tlio  provi.^ionH  of  an  act  of  July  15,  1870,  Secretary  Belknap*"' 
"The  regulations  tlien  and  now  in  force  are  thoee  of  186i^.     They  are  ten  yeareold. 
and  no  lon^jcr  adapte<l  to  the  condition  of  Anny  affairs,  hut  under  the  act  of  IS^^^ 
is  imi)f>s.'iil)lc  tor  thf  Kxeiutive  to  change  them.     The  length  of  a  letter  on  a  biiP" 
sack,  forcxaujple,  U'ing  prt»SiTibed  therein,  the  Executive  has  no  power  to  alter  iti? 
size  until  Congress  shall  authorize  it,  and  the  regulations  now  prei^enteii  viiUbeso^*- 
ject  to  precist^ly  tlif  same  objection,  and  if  they  are  to  be  made  law,  not  to  bealtenf*^ 
or  amende<l  save  by  act  of  ( 'ongn^ss,  there  are  many  pmvisions  that  it  would  be  ^i* 
not  to  present,  as  experience  may  show  that  alterations  may  l>e  necessarv.   Tbe 
Secretary  of  War.  therefore,  earnestly  ret^ommends  to  Congress  that,  if  fonnafly 
approved  by  that  IkmIv,  they  l)e  made  subject  (o  gtich  alterations  «/»  the  Prrmdent  w^ 
from  time  to  time  adopt ^ 

*  Attorney  (Jeneral  Hrewster,  17  Opin.,  463. 

*The  legislation  ^A  ls7o,  hert»after  deHcribe<l,  considered  by  the  light  of  its  h\«l»»ri 
is  l)elieve<l  to  have  been  carried  out,  and  satisfied  by  the  promulgation  of  therep 
lations  of  1881. 
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:  would  seem  to  have  expired  by  virtue  of  its  own  terms  at  the  end 
f  the  second  session  of  the  Thirty-ninth  Congress,  when  the  report 
ailed  for  not  having  been  made,  and  it  being  no  longer  possible  to 
lake  it  at  that  session,  as  required,  the  legislation  bei^ame  inoperative, 
'he  regulations  of  1863  existed  from  that  time  on  (and,  if  not,  cer- 
linly  after  the  enactment  of  the  Revised  Statutes)  as  an  ordinar}^ 
xecutive  code,  not  stamped  with  legislative  adoption,  but  liable  to  be 
uperseded,  and  in  fact  superseded,  by  the  tirst  code  issued  thereafter. 


CHAPTER  IV, 

THE  DIPFBBBVT  EBIT^)N8  OF  ARMY  REOTJLATI0V8. 

The  following  information  with  reference  to  the  different  editions 
of  Army  Regulations,  although  but  a  brief  sketch  of  the  history  of 
their  adoption,  will,  it  is  believed,  present  the  matter  in  a  form  con- 
venient for  future  use. 

Prior  to  the  adoption  of  the  Constitution,  Congress  (which  then  con 
stituted  the  Grovemment)  provided,  from  time  to  time,  for  regulations 
for  the  Army,  principally  for  the  government  of  the  staff  corps.  In 
some  cases  the  Board  of  War,  then  consisting  of  civilians,  was  directed 
to  make  regulations.  (2  Journals  of  Congress,  432,  520;  3  id,^  328.) 
In  others,  chiefs  of  the  different  corps  were  so  authorized;  as  the 
Quartermaster  General,  for  certain  classes  of  his  employees  (/W.,  126; 
3  id.,  253,  496);  the  Inspector  (leneral  (8  /rf.,  203,  523,  525);  the 
Krector  of  Military  Hospitals  (/>/.,  527);  and  the  Medical  Board  (/</., 
^05).  The  Secretary  of  War,  after  one  was  appointed  by  Congress, 
was,  in  addition  to  his  general  duties,  re<iuired  to  '"regulate,"'  or 
"direct,'"  as  to  certain  special  subjects — as  the  making  of  payments 
»nd  returns  and  keeping  of  accounts  by  regimental  paymasters  (4 
Journals,  7),  the  making  and  transmitting  of  returns  bv  officers  gen- 
erally {id.,  9),  and  the  duties  of  the  commissary  geneml  of  prison- 
ers (k).^ 

In  1779  (March  29)  the  Continental  Congress  adopted  certain  "  Regu- 
lations," to  '*be  observed  by  all  the  troops  of  the  United  States." 
Fhese  had  been  prepared  bv  Baron  Steuben,  and  were  published  in 
ie  same  year  as  "Regulations  for  the  order  and  discipline  of  the 
roops  of  the  United  States."    They  were,  for  the  greater  i)art,  a  sys- 

nVinthrop's  Military  Law,  p.   21,  note  S.     And  see,  jreiierally,  tlie  subject  of 
Re^lationa  for  the  Amiy,''  as  di8<.'iitjue(l  by  thJH  aiith(»r. 


736  DIFFERENT   EDITIONS   OF    ARMY    REGULATIONS. 

tern  of  tactics  and  rules  for  the  camp  and  on  the  march,  but  contained 
"instructions'"  for  the  different  re^^imental  officers  and  enlisted  men. 
Another  edition  of  these  '"regulations-'  was  published  in  1809,  by 
M.  Carey,  of  Philadelphia. 

On  the  increase  of  the  Army  in  1798,  in  contemplation  of  war  with 
a  foreigfn  power,  President  Adams  issued  manuscript  regulations,  sup- 
plemental to  l^iron  Steuben's,  containing  many  rules  prescribing  duties 
of  the  different  grades  of  officers  and  enlisted  men  in  service,  and  par- 
ticularly as  to  the  administration  in  a  garrisoned  post  or  barracks. 

In  180S  a  little  volume  containing  the  Articles  of  War  and  certain 
regulations  with  reference  to  allowances  and  promotion  was  published 
in  Washington — apparently  ))y  authority — by  '*  Dinsmore  and  Cooper.^ 

Many  of  the  regulations  in  force  at  the  beginning  of  the  year  1810, 
and  which  had  been  issued  at  different  times  since  1797,  in  the  form 
of  general  and  executive  orders,  afe  given  in  Duane's  Military 
Dictionarv.* 

In  1><12  the  statutes  relating  to  the  military  establishment  and  the 
existing  regulations  relating  to  allowances,  promotion,  and  the  duties 
of  the  staff  were  collected  together  and  published  in  book  form.  These 
regulations  are  also  to  be  found  in  the  appendix  to  Maltby  on  Courts- 
Martial. 

The  regulations  of  1813  have  already  been  mentioned.  They  luay 
be  regarded  as  the  tirst  of  our  series  of  codes  of  army  regulations, 

*In  this  work  (publiRheil  in  Philadelphia  in  1810)  it  was  said: 

"There  in  no  coherent  or  (H>nj*i8tent  nynteni  of  regulations  in  existence  for  the  mili- 
tary establishment  of  the  I'niteil  States.     The  economy  of  military*  arrangement  iflK 
essential  at*  the  (liH<'ii)line  of  the  field,  to  assure  the  effects  of  militar}'  operatioi]& 
There  should  1h»  a  well  di^rested  j^vHteni  of  regulations,  and  upon  that  system  ehould 
be  engrafted  a  staff,  Hus<*eptible  of  a<lai)tation  to  the  (leace  or  the  war  estabUshment, 
to  the  smallest  or  the  largest  fort»e.     Tne  French  have  derived  the  greatest  advantige 
from  their  Regulations,  which  have  l)een  fonned  by  a  well  digested  bodv  of  prindpteB 
adapte<l  to  all  circumstances,  and  the  enforcement  and  execution  of  which  isalwiys 
<listinctly  ai>pn)j»riateil  to  the  proper  officers  of  the  staff.    At  present  the  reflations  of 
the  I'nitt^l  Statt^s  Annv  is  [an»]  confined  to  a  few  general  orders  from  the  W  ar  DepiJt- 
nient,  on  detache<l  iK)fiits  of  si*rvice;  and  of  occasional  orders  of  the  commanderin* 
chief,  issucil  upon  some  exigency,  at  remote  periods,  and  adopteil  into  penuanept 
use.     in  many  instances  these  regulations  have  been  altered  by  the  War  Office,  in 
others  the  circumstanct»s  which  gave  rise  to  them  have  ceased.,  and  the  regulations 
become  <)l>solt-tc  nr  inappropriate.     In  1810,  an  attempt  was  made,  by  the  establish- 
ment of  a  (^nartermiister  (ieneral's  Ofiice,  to  commence  something  like  a  syrtein; 
should  this  In*  accomplishwl  it  may  l>e  l)eneticial,  though  the  want  of  information  in 
the  dutit»s  of  a  staff,  particularly  if  those  heretofore  arranged  under  the  Quartennas* 
ler  General's  Department  alone  an»  t<»  be  adopted,  that  it  is  to  be  feared  the  »v?t€in 
may  n^main  defective,  should  the  old  English  model,  now  exploded  by  thefiritish 
themselves,  lie  kept  in  view  instead  of  the  more  enlaiiged  system  introduced  in  mo6r 
eni  wars.     The  treatise  on  the  staff  by  (irimoard^  contains  the  beet  body  of  repihr 
tions  extant.     It  has  been  translateil  and  will  form  a  part  of  the  American  MUitarv 
Library. 

"The  following  are  among  the  ]»rinci|>al  regulations  in  fon-e  at  the  beginning oi th« 
year  1810:" 

[Then  follow  the  rt*jrulations  referre<l  to.] 
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tJio  jm'ci"«liiig  piililinitioiit,  iif  I81HS  nnd  181'i.  m»kin^  no  prct<?nso  to 
the  I'.'Uitilislimi'iit  <if  11  i-omplet^  system,  Imt  iiiprely  rcpiibli'Jiiug  a  few 
vxistiiiff  rv^ilationit.  The  gri>Htcr  piirt  of  thU  pitbliaition  ifs.  huwerer, 
al»o  tnkon  up  witb  a  rppublu-alioD  of  pitatiites.  The  {Htrt  of  it  devoted 
Id  rftfulHtiuiir'  vntuUi  ridt  it|iiHl  a")  \)ngfs  of  our  present  r«'g:ulHlioii». 

FVlitiouH  of  army  regulations  were  also  ifisued  in  18U,  ISIfi,  1817, 
anii  Uiii.  Thttse  of  llSlT  and  IJ^^O  were  repulilitalions  of  tlic  edition 
of  181(i,  with  tlie  addition  of  regulationti  iusuud  by  the  \V«r  Itepart- 
tneril  su)(M'<|Mently.  'I'he.Hii  regulation!*  may  be  found  in  the  Library 
of  fongn-(«.  Another  ttildttion  wa^i  published  in  1S16,  by  Welwtur  A 
Skiimem.  of  All>auy,  New  York,  but  thi^  was  not  an  authorized  edition. 

An  edition  wax  hImo  iN^ued  in  is^jl,  under  tlio  eircuoLst«nces  already 
drMrribed. 

The  next  edition  was  that  of  1^^.  It  wa»  »  n-vi»ion  by  Ueneral 
Scott  of  hiN  regulations  of  IK-JI,' 

In  1k;h  a  ■ywtein  of  j^-nenil  regulationH  for  the  Aniiy  was  published 
by  Kraneis  V.  Itlair,  of  Washington.  A  copy  of  It  i»  in  the  War 
[Vpartuent  Library.  It  wim  not  an  autliori^^d  edition,  but  seenia 
milwtantially  to  eoimide  with  that  which  wu"  publii^bed  in  1835  by 
authority  and  is  known  as  the  Maronib  Regulations,  having  been  revised 
by  (ieneral  Mui^nib,  Some  amenduient^i  to  these  vivrv  inade  in  an 
order  from  the  War  IVpHrtiiicnt,  lialwi  IVcemlier  31.  IN-HH.  in  whicli 
it  was  declared  that  the  general  order  prefixed  to  the  regulations  of 
IKtA  had  never  l>een  proiiiulgated,  nor  been  tn  fort.-e,  and  directing  the 
page  eontaining  it  to  Ix?  canceled,  and  tlie  order  of  Decvmber  31. 1880, 
to  Ik-  inserted  in  iti*  plai-e. 

Another  edition  of  anny  regulation!)  was  issued  in  1841,  and  a  n>vl- 
Mon  by  <Ten.  K.  1>.  Townsend  in  1H47, 

The  next  (xlitioii  wa«  that  of  1857,  when  Jeffer>ion  Davis  was  Secre- 
tary of  War.  and  sometimes,  on  this  account,  called  the  ".leff.  Davis 
Iti'gulalions."  Tradition  seems  to  itmnect  tien.  Don  Carlos  Buell  with 
tlie  preparation  of  fhcfte  rvgiUation«.  but  there  is  no  rect>rd  of  it. 

>A  nnnilwr  of  iinixiruiil  rt>]iut«tiunK  were  (niblislusl  IKU,  In  Onlvr,  No.  48,  of  that 

Srar— "Thi-  4Hth  t '>tiimnii<)tiuuit,"  u  it  miiiii  lii  have  brrn  nlltn).  <MUitary  md 
aval  .MaiEuinf,  Sfiiit-inl^-r,  IKU.I  IiianBrttrli- itiiiieil  iiiln  ihUniattaKiiielinin  tlie 
"AmcTM-ati  Ijuarli-rlv  Ki^vti-w."  in  IKtlt.  Il  whh  mM:  "I'liiler  Die  pmHilHiitoiii]!  of 
Mf'  Mraitnr,  uii)  tbr  MX'T<>Urviihiri  of  Mr.  (^lh»uii.  a  lu-w  «n>  «-«ji  fiirtnixl  in  our 
tMtiunal  <Mefiiv,  the  bfiiv<llrU)  iiimu-ntv*  <i(  whlrh  will  eoritianr  In  U>  ft>ll  •#  Ionic  •« 
««ani«  tive  nali>jn.  Our  |>n«Fiil  iiviiti-ni  ii(  accitinilsblvnnH  anit  tmixoislbllily  was 
tlira  i-»<aMiaho>l.  •  *  •  From  llial  [xTiinl  llii' W«r  IVpartioent  {uu>  ticlil  a  nrw 
rank  In  tliK  0*l>ini-I.  iui<l  Awuniiil  a  mrrrnHiniliiui  plnraliim  in  poixilar  opinion. 
{"rvTluuBly,  it  haii  Ikvii  rtvaf'^l  uietvly  ai>  iLi.'  hraJguant-ni  uf  the  Anuy." 

16»)6— 01 47 


738  DIFFERENT   EDITIONS   OF   ARMY   REGULATIONS. 

The  regulations  of  1847  contained  the  following  article: 

"Article  X. 


kk 


THE   COMMANDER  OF  THE   ARMY. 


"48.  The  military  esta))lishment  is  placed  under  the  orders  of  the 
Maior-General  Conimanding-in-Chief ,  in  all  that  regards  its  diiicipline 
and  militar}'  control.  Its  tisc^al  arrangements  properly  belong  to  the 
administrative  departments  of  the  staff,  and  to  the  iVeasurv  Depart- 
ment under  the  direction  of  the  Secretary  of  War. 

^'49.  The  General  will  watch  over  the  economy'  of  the  service,  in  all 
that  relates  to  the  expenditure  of  money,  supply  of  arms,  ordnance, 
and  ordnance-stores,  clothing,  equipments,  camp-equipage,  medical 
and  hospital  stores,  l>arracks,  quarters,  transportation,  fortificatioas 
Military  Academy,  pa}'  and  subsistence — in  short,  everything  which 
enters  into  the  expenses  of  the  military  establishment,  whether  per- 
sonal or  national.  He  will  also  see  that  the  estimates  for  the  militarr 
service  are  based  upon  proper  data,  and  made  for  the  objects  contem- 
plated bj'  law,  and  necessary  to  the  due  support  and  useful  emplov- 
ment  of  the  Army.  In  carrying  into  effect  these  important  duties,  he 
will  call  to  his  counsel  and  assistance  the  staff,  and  those  officers  proper 
in  his  opinion  to  be  employed  in  verifj'ing  and  inspecting  all  the 
objects  which  ma}'  require  attention.  The  rules  and  regulations  estab- 
lished for  the  government  of  the  Army,  and  the  laws  relating  to  the 
military  estabfishment,  are  the  guides  to  the  Commanding  General  in 
the  perfonnance  of  his  duties." 

This  article  (and  General  Scott  laid  stress  on  the  fact  that  it  wis 
drawn  up  with  care  under  the  eye  of  Secretary  Marcy,  and  approved 
by  President  Polk  during  his  absence  in  Mexico)  was  omitted  from  the 
Regulations  of  1857,  and  a  bitter  attack  on  the  Secretary-  of  War  by 
General  Scott  followed.  An  account  of  the  controversy  which  tiitf 
arose,  as  well  as  of  the  circumstances  that  led  up  to  it,  is  given  in » 
paper  by  Mr.  W.  A.  DeCaindry,  on  *^The  establishment  of  the  War 
Department  as  one  of  the  Executive  Departments  of  the  United  States 
Govornincnt,  with  a  general  view  of  its  interior  organization  and 
administration/'  published  in  1S78,  as  an  appendix  to  the  report  of 
the  Joint  Committee  of  Congress  on  the  regulations  of  the  Army. 
Genonil  Fry,  in  his  work  on  brevets,  gives  a  copy  of  General  Scott's 
objections  to  the  regulations  of  1857,  and  of  Secretary  Floyd's  reply, 
in  which  latter  occurs  the  following  passage: 

"The  failure  to  insert  in  the  new  regulations  a  definition  of  the 
duties  and  authority  pertaining  to  the  office  of  commander-in-chief  ol 
the  Army,  which  was  contained  in  the  old  regulations,  I  am  satisfieii 
does  not,  in  any  degree,  take  from  it  any  power,  authority,  honor  or 
command  conferred  upon  that  high  office  by  law.      Definitions  M« 
always  difficult,  sometimes  impossible.      The  definitions  in  the  oV 
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re^latioiiH,  attempting  to  ilcfino  the  (]lltit•^  of  llic  principal  uffict'rs  of 
Ihc  Amiy.  «re  not.  in  my  jiKljfiiuMit,  i*»ti»fiu't4)ry;  Hiiil  I  think  t\w  in*w 
rpguUttona  wisely  follow  tbe  exampU-  set  by  those  which  you  prepared 
in  18^5.  in  which  no  dcfliiitioim  wi-iT  utt^mpt*^." 
The  rogiibtionn  in  qiipjition  wore  never  n>.st*)ri!d. 
Tlif  n-jfiilationi.  of  iHrtl  were  n  i-ojM-tition  of  thoM>  of  ISS",  with, 
however,  fioiiie  tuodifietitioutt.     Their  is  h  reiiiarluiltle  luek  of  infunna- 
^  tion  in  thi>  War  1)<>partinent  in  repird  to  the  preparation  of  tbiscodt^. 
^■r  Tile  n'gtiliilionii  of  IStiS  wore  preimred  by  Geooral  llreok.  and  were 
H|^M  under  tbe  authority  of  Seeretftry  of  War  Stanton.     They  oon- 
■■  Md  liie  previous  army  reftulHtioin*  of  IHtfi.  exrept  an  entirely  new 
rejn'ltttion  for  the  Subrtirtenee  Department,  which  was  approved  sepa- 
nitely;  nnd  they  omit  thos«>  for  tbe   Knijineer  D('|wrtnn^nt,  and  are 
-upplemeuled  by  an  appendix  eontttinint;  "changes  and  additionH  to 
the  Army  Kepubilioris  up  (o  Jtini-  tiii.  lxrt.H."     A«  tbi^^  wn-s  not  a  eoni- 
pletf  revision  of  the  regulations.  Mr.  Stanton  preferred  to  leave  the 
original  ortler  (of  the  regulfttions  of  isrtl)  for  itj-  observance  in  tbe 
new  edition,  and  to  puhlinh  it  as  the  regulations  of  1861,  with  the  addi- 
tions hIiovp  defwrithvi. 

The  legislation  of  18ti(!.  a»  uffeotiiig  tbe  regulations  of  IStiS,  ba^ 
ulready  lieen  di»eusiH'd.  This  legislation  re^juired  tbe  Seeretarj"  of 
War  to  have  prepun'd  and  to  rep<irt  to  Congress  at  itM  next  m>nsion  a 
(•ode  iif  n>gtilati<inH  for  the  govenmient  of  tbe  Anny-  The  dmft  of  n 
code  wits  prepared  by  (teneral  Tow'nsend.  nnd  was  submitted  to  a  Iward 
<-nnvened  in  Dei-ember,  Isfij,  eonnUting  of  (Jenerali-  Sbemmn,  Sheri- 
dan, nnd  Augur.  In  FebntHrv.  IHGH.  the  IxMrd  reported  the  comple- 
tion of  their  duties,  and  submitted  the  regulation^  ivrined  by  them, 
and  npproV4-d  by  (tenenil  (irant.  .lune  12,  liStiK,  Uenerul  Si'hotield. 
^Jiocretary  of  War,  made  h  eommunieation  to  (>>ngref<K.  in  which  he 

Hb**A  very  enrefnlly  pre|«red  system  of   regulations  for  the  Army 

^m^d  militia  ii<  now  in  my  hands  awaiting  tbe  action  which  nuy  lie  taken 

on  tbe  itules  and  Articles  of  War.  with  a  ^Hnw  to  making  any  altera- 

ti^iiis  in  them  which  may  l>e  reipiired  if  tbe  mid  rule.-*  and  articles 

nbould  l>e  i-hanged. 

"In  my  judgment,  however,  it  wonid  Ih>  unwise  to  sulijert  a  code 
of  general  regulations  for  the  Army  to  tbe  formal  action  of  (.'ongresx, 
ibiM  giving  them  a  Kxed  charaeter.  unalterable  exeept  by  ibe  same 
formal  artion.  All  matter  in  tbe  regulations  which  should  projierly 
be  iHMiiid  by  force  of  law  in  actually  made  in  exact  conformity  with 
mililMry  sets  of  CVtngreMs.  and  is  always,  when  practicable,  in  the  pre- 
rtM*  language  of  tbe  biws.  Hut  there  are  very  many  matters  of  detail 
which  depend  u|K>n  the  daily  changing  necessities  uf  the  service,  and 
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are  regulated  by  the  experience  and  intelligence  of  practical  men 
the  Aniiv,  which  should  he  left  for  moditic*ation,  a*s  often  as  circiu 
stances  demand,  to  the  discretion  of  the  Secretan'  of  War  and  t 
President.  It  is  a  principle,  well  understood  and  in\^riably  act 
upon,  that  whenever  a  regulation  l^ecomes  in  conflict  with  a  law 
Congress,  it  is  null  and  void.  The  law  is  thus,  as  it  were,  a  constit 
tion,  and  regulations  are  simply  the  by-laws  based  thereon. 

"The  authority  to  make  alterations  in  the  regulations  was  veste 
by  act  of  April  24,  1816,  in  the  Secretary  of  War,  with  the  approva 
of  the  President,  and  has  been  ever  since  so  exercised  with  this  excep 
tion,  that  >)y  an  act  of  March  2,  1821,  a  system  prepared  by  Genera 
Scott,  under  an  act  of  March  3,  1813,  ^was  approved  and  adopted 
But  this  act  of  March  2,  1821,  was  repealed,  in  terms,  by  an  act  oi 
May  7,  1822,  leaving  the  act  of  April  24, 1816,  still  in  operation.  The 
Army  Regulations  are  always  public  and  easy  of  reference,  and  Cod- 
gi'ess  can  readih"  at  any  time  correct,  by  legislation,  an  objectionabh 
feature  which  may  appear  in  them. 

''  I  reconmiend  that  so  much  of  section  37,  act  of  Julv  28,  1S66.  u 
requires  this  code  of  regulations  to  be  reported  to  Congress,  be 
repealed.  Its  several  parts  have  been  prepared  b}'  oflScers  of  the 
largest  experience  and  greatest  familiarit}'  with  the  operations  of  their 
particular  branches  of  the  Arm}^  and  the  whole  system  has  been  veir 
carefully  examined,  arranged,  and  harmonized  by  a  board  of  thefii^ 
officers  in  the  Army.  It  has  received  the  approval  of  Greneral  Grant, 
who  has  been  consulted  on  all  important  points." 

No  further  action  was  tiiken  with  reference  to  the  system  of  regu- 
lations prepared  by  the  Shennan  Board.  In  submitting  it  to  the 
Secretarv  of  War,  the  }x)ard  remarked: 

''It  has  been  our  earnest  endeavor  to  make  this  system  as  simplc» 
plain,  and  consistent  in  all  its  parts  as  possible,  and  to  make  nochangef 
from  established  usages,  except  where  we  were  convinced  by  actoil 
experience  that  they  were  necessary  to  the  service.  The  regulation 
for  the  staff  departments  are  all  based  substantially  on  the  recoDh 
mendations  of  the  present  heads  of  departments,  save  and  except  tht 
we  place  all  the  heads  of  departments  in  the  same  relation  to  the 
General  of  the  Army  as  the  law  already  places  him,  the  General,  in 
relation  to  the  President,  the  constitutional  commander-in-chief.  ^V< 
have  also  endeavored  more  clearly  to  define  the  relative  duties  of  th 
Secretary  of  War  and  the  General-in-Chief.  Their  relative  sphere 
of  duty  are  so  important,  and  harmony  of  action  on  their  part  iss 
directly  reflected  b}-  the  Army  itself,  that  we  think  too  much  impo 
tance  can  not  be  given  to  this  branch  of  the  subject." 
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^P   Tlie  fotlowin^  were  the  repiilati«n<«  with  n<ferenee  to  the  dutira  of 
"'flir  (i«neTsl-in-C1)icf  prop<»«e<i  b_v  lUii^  iHmnl: 

"1.  'Vhe  military  estahlisbment  is  undor  the  orders  of  the  (imeral 
of  th4^  Arniy  in  nil  that  n-^mrd.^  il^i  discipline  nnd  militurv  control.  Its 
fiwal  arraiigeoientK  properly  Iielong  to  the  adoiiuiiitrHtive  deparUiieDtd 
iif  the  stHtT,  and  to  the  Tremmry  Depaitinetit,  tinder  the  dircetioii  of 
the  S^Ti'Uiry  of  War, 

■■•2.  The  headtiuarters  of  the  (.ieneml  of  the  Army  Mball  Iw  at  the 
iiy  of  Wai^hington.  and  all  orders  and  initt ructions  relating  to  tnili- 
Miy  operatioiw  iN^iied  hy  the  President  or  Swretary  of  War  -ihnll  l>o 
Issued  through  the  (ieneml  of  the  Army.  and.  in  ea«e  of  his  inability, 
through  the  next  in  rank.  The  (.ieneml  of  the  Army  shall  not  he 
ivmoved.  atbtiicnded.  or  relieved  from  conmiand.  or  assigned  to  duty 
el-«wbere  than  at  Maid  hendijuart«rs,  except  nt  his  own  r(H|uest, 
without  the  previous  approval  of  the  Senatv;  and  any  orders  or 
in-H.t ructions  relating  to  military  operations  iasued  contrary  to  the«o 
n^julfementH  shall  1m'  null  and  void:  and  any  uHict^'r  who  shall  ir^sue 
orderw  or  instructions  contrary  to  the  provisions  of  this  law  stiall  bo 
deemed  guilty  of  a  miwlemeanor  in  offict^';  and  any  officer  of  the  Army 
who  shall  transmit,  convey,  or  obey  any  orders  or  instructions  «> 
bwuisl  ctmlrary  to  the  provisions  of  this  section,  knowing  that  such 
orders  were  ho  issued,  shall  be  liable  to  imprisonment  for  not  less  than 
twtt  nor  mure  tliau  twenty  years,  upon  conviction  thereof  in  any  court 
of  coin]*eU>nt  jurisdiction. 

"H.  The  Oeneml  will  WBl*'h  over  the  ex^vnomy  of  the  )*ervicc.  in  nil 

that  relates  to  the  expenditure  of  money,  supply  of  anns,  ordnancg, 

u»d  urdiiaiict^--Hlores,  clothing,  cquipmenbc.  camp- equipage,   medical 

aod  bo»pital  storen,  Itarracks.  ijuarters,  transportation,  fortitieations, 

Mililarr  Academy,  |iay  and  stilisistcnce— in  short,  everything  which 

entifrti  inUi  the  expenses  of  the  military  efitahlifibment.     He  will  see 

that  the  estimate.-"  fi>r  the  military  seniee  are  lm;<ed  «t>on  proiK-r  data, 

and  nuidc  for  the  objects  contemplated  by  law*,  and  necessary  to  the 

due  supiN>rt  and  useful  employment  of  the  Army.     He  will  cull  to  hb 

counsel  and  aosistancc  the  staff,  and  those  officers  proper  in  his  opinion 

■    ,.(o  be  employed  in  verifying  and  ins|>ecting  all  the  objects  which  iimy 

^MlQItlre  attention.     The  nile»  and  rcgulation»  c^ttabllshed  for  the  gov- 

HBAniient  of  the  Army,  and  the  laws  relating  to  the  military  eslablish- 

''  inral,  arv  the  guides'  to  the  ( tcneral  in  the  jx-rformance  of  his  duties." 

The  regulation  numliered  '2  was  copied  from  a  pr*»vision  iif  the  Army 

Appropriation  Act  of  March  2,  ltM7,  which,  v.*  the  President  declared 

MWiuge  to  CongresM,  deprived  him  of  hta  constitutional  f unetiona 

f  comnuuider-in-chief,  but  which  bo  wm  ooiupelled  to  countenani-e, 
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88  by  withholding  his  signature  he  would  defeat  necessary  appropri 
tions.  The  legislation,  enacted  for  a  clearly  unconstitutional  purpo^ 
was  rejxMiled  in  the  Army  Appropriation  Act  of  July  15,  1870,  whf 
the  political  conditions  were  changed.  It  was  not,  indeed,  quiet^i 
submitted  to  by  the  President,  who  on  the  Sd  of  September,  186i 
issued  his  proclamation  in  which  officers  of  the  Army  and  Navy  were 
reminded  that  in  accepting  their  commissions  they  incurred  the  obli- 
gation to  obser\'e,  obey,  and  follow  such  directions  as  they  might  from 
time  to  time  receive  from  the  President,  or  the  General,  or  other 
superior  officers  set  over  them,  according  to  the  rules  and  disi'iplineof 
war,  and  were  enjoined,  in  this  direct  manner,  to  assist  and  sui*tain 
the  courts  and  other  civil  authorities  of  the  United  States  in  the 
administration  of  the  laws. 

By  an  act  of  July  15,  1870  (16  Stat.,  319),  Congress  prescribed: 

"That  the  Secretary  of  War  shall  prepare  a  system  of  general  reg- 
ulations for  the  administration  of  the  aflfairs  of  the  Armv,  which, 
when  approved  by  Congress,  shall  be  in  force  and  obeyed  until  altered 
or  revoked  by  the  same  authority;  and  said  regulations  shaU  be 
reported  to  Congress  at  its  next  session:  Pravided^  That  said  reguli- 
tions  shall  not  be  inc*onsistent  with  the  laws  of  the  United  States." 

Pursuant  to  this  legislation,  the  Marcy  Board  was  convened  July  3, 
1871.  The  meml)ers  of  this  board  were  Col.  R.  B.  Marcv,  J.  H. 
King,  and  H.  J.  Hunt,  and  Majors  R.  I.  Dodge  and  A.  J.  Alexander. 
During  Xoveml)er  and  December,  1871,  and  January,  1872,  the  report 
of  the  lK)ard  was  critically  considered  by  the  Secretary  of  War.  by 
w^om  Asst.  Adjt.  Gen.  Thomas  M.  Vincent,  as  the  representatire  d 
the  Secretary,  had  been  associated  with  the  board  for  the  purpose  d 
a  further  consideration  of  the  proposed  system.  The  system  of  regu- 
lations thus  tinally  prepared  by  this  board  was  submitted  to  Congre* 
by  Secretary  of  War  Belknap,  February  17th,  1873,  and  was  publigtod 
as  H.  R.  Report  No.  85,  Forty-second  Congress,  third  session.  Oi 
the  13th  of  May,  1874,  the  Military  Committee  of  the  House  Boadci 
report  on  the  subject,  concluding  with  a  recommendation  of  the  legi^ 
lation  su])sequently  (March  1,  1875)  enacted.     It  provided: 

^'That  so  nnuli  of  section  twenty  of  the  act  approved  %Iuly  fifteentki 
eighteen  luuuli  (h1  and  seventy,  entitled  *An  act  making  appropriation 
for  the  support  of  the  Anny  for  the  year  ending  June  thirtiedu 
eighteen  hundred  and  seventy-one,  and  for  other  purposes,*  as  requirt> 
the  system  of  general  regulations  for  the  Army  therein  authorized  tn 
be  reported  to  Congress  at  its  next  session,  and  approved  by  that  bod] 
be,  and  the  same  is  lierebv,  repealed;  and  the  President  is  bereli 
authorizxHi,  under  said  section,  to  make  and  publish  regulations  fortl 
government  of  the  Army  in  accordance  with  existing  laws.'' 
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In  1876,  a  compilation  was  prepared  by  Capt.  R.  N.  Scott,  and 
'intcd  under  the  following  authentic*ation: 

'-War  Department,  Jidy  i,  1876. 

'* These  regulations  are  a  compilation  of  all  rules  for  the  govern- 
lent  of  the  Arm\%  which  were  in  force  January  1,  1876,  and  are  based 
pon  the  Army  Itegulations  of  1868,  as  altcred'or  amended  bv  orders, 
irculars,  decisions,  and  laws  passed  since  the  latter  year.  Oompiled, 
inder  the  direction  of  the  Secretary  of  War,  by  Capt.  R.  N.  Scott, 
J.  S.  Anuv. 

•^H.  T.  Crosby,  Chief  Clerk:' 

This  (compilation  was  printed,  but  was  not  published  to  the  Army, 
md,  notwithstanding  the  foregoing  indorsement,  was  not  an  author- 
zed  code.  The  records  of  the  War  Deimrtment  seem  to  furnish  no 
further  information  with  regard  to  the  circumstances  of  its  prepara- 
ion,  but  it  may  have  been  the  final  arrangement  of  a  compilation  made 
)y  Mr.  John  Tweedale,  which  consisU*d  of  the  regulations  of  1863, 
t>roaght  to  date,  agreeably  to  subsequent  orders  and  amendments. 

Just  a  month  before  this  General  Sherman  had  called  attention  to 
the  necessity  of  a  revision  of  the  Army  Regulations,  and  had  recom- 
mended that  the  work  of  preparing  a  new  code  be  assigned  to  General 
Schofield.  Fortunately,  he  said,  the  task  would  be  rendered  compara- 
tively light  by  the  fact  that  two  systems  of  regulations  had  already 
been  prepared  and  were  in  print:  one  compiled  in  1868-69  by  a  board 
consisting  of  Generals  Sherman,  Sheridan,  and  Augur,  and  the  other 
compiled  by  the  '^Marcy  Board''  in  1873.  It  would,  he  thought,  be 
preferable  to  have  a  single  officer  assigned  to  this  work,  rather  than  a 
board,  because  a  board  would  b<?  apt  to  begin  <le  novo  and  go  again 
over  the  very  ground  already  well  studied  by  previous  boards. 

General  Schofield  entered  upon  this  work,  agreeably  to  General 
Sherman's  recommendations,  but  no  system  of  regulations  prepared  by 
bim  was  publis^hed.  The  first  five  articles  of  such  a  system  were, 
bowever,  printed,  and  referred  to  heads  of  stiitf  departments  for 
femark.     One  of  the  articles  was  as  follows: 

**The  chiefs  of  the  several  staff  corps,  departments,  and  bureaus  of 
lie  Army  sustain  the  twofold  relation  of  chiefs  of  bureaus  of  the  War 
)epartment  and  chiefs  of  staff  to  the  General  of  the  Army.  They  act 
nder  the  immediate  direction  and  control  of  the  Sccretai  y  of  War,  in 
»pect  to  all  matters  of  accountability  and  administration  not  ininie- 
tately  connected  with  niilitary  opemtions;  they  report  directly  to  and 
Jt  under  the  immediate  orders  of  the  General  in  Chief  in  all  matters 
^pertaining  to  the  command  of  the  Army;  thcv  are  the  repositories 
the  laws  and  regulations  for  the  govenunent  of  the  niilitary  service 
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and  of  the  knowlod^e  which  experience  in  their  respective  department 
affords;  they  are  the  advisers  and  agents  alike  of  the  Secretary  of  War 
and  of  the  (leneral  in  Chief,  and  upon  the  pro  j>er  exercise  of  their  func- 
tions, in  this  twofold  relation,  depends  the  harmonious  working  of 
the  complex  system  of  military  administmtion  and  command." 

This  was  ()p)>()sed  by  most  of  the  heads  of  the  staff  dep^artments. and 
was  defended  by  (leneral  Schotield.  A  part  of  the  disi'ussion,  includ- 
ing General  Schotield's  remarks,  was  published  in  the  aliove-mentioned 
report  of  the  Joint  Committee  on  the  Reorganization  of  the  Army  (of 
which  (leneral  Burnside  was  chairman),  as  were  also  the  propoj^ed 
articles  which  contained  the  disputtnl  propositions.  In  the  elaborate 
bill  which  was  re|x>rted  by  the  conmiittee,  and  which  was  intended, 
together  with  certain  unchanged  chapters  of  the  Revised  Statute^  to 
be  a  ''condensed  and  complete  military  code,''  the  general  officers' 
view  was  adopted.  On  a  later  wcasion  the  relation  of  the  staff  depart- 
ments to  the  General  in  Chief  was  again  the  subject  of  consideration, 
and  on  this  occasion  the  Secretary  of  War  (Mr.  Lincoln)  gave  his 
views  at  some  length  on  the  other  side  of  the  question,  and  dei*ided  it 
accordingly.* 

Al>out  this  time,  namely,  August  15,  1876,  Congress  passed  a  joint 
resolution  to  the  following  effect: 

-'  Whereas  the  President  was,  b}'  an  act  of  Congress,  approved  Marii 
first,  eighte(»n  hundred  and  seventy-live,  authorized  to  make  and  puf>- 
lish  regulations  for  the  government  of  the  Anuy,  in  accordance  with 
existing  laws;  and 

*  For  aiiothiT  diwiWHion  of  the  Hubjei*t  of  the  coiiiniaml  of  the  Aniiy.  see  an  artirte 
by  (Jeiieral  S<'holieUi  in  the  Century  Mai^zine  for  AugU8t,  1S97.  'j>ee  alix),  "Tb« 
Command  of  th**  Anny,"  in  Fry'n  MiHvllaiiies. 

In  Scott's  Military  Dictionary,  publinheil  in  1864,  we  find  the  following  statement: 
**A<lminiHtratinn  and  eomman<l  are  diHtini*t.  Administration  is  cuntroUe"!  by  the 
head  of  an  exeeiitiv**  d*M>artnient  of  the  government,  iin<ler  the  onlers  of  the  Prefl- 
dent,  !>y  nM'ans  t}i  legally  ai)[K)inte<l  administrative  agents,  with  or  without  rank, 
while  command,  or  the  disi'inline,  military  control,  and  direction  of  military  servirt 
of  ot!ic*Ts  and  soldiers,  can  Ik*  h»gally  exercised  only  by  the  military  hierarchy,^ 
the  head  of  whi<'h  is  the  constitutional  commander-in-chief  of  the  Anny,  Navy, aw 
militia,  followed  hv  the  commamler  of  the  Army,  and  other  military  grades  create 
by  Conjrress."  (title  "  A<lministration;*'  and  see  also  titles  "Regulations'' »dJ 
*' Army  Kc^iilatinns."  )  Colonel  S^ott  dijl  not  recognize  the  constitutional  puweroi 
the  Pri^ideiit  t(»  niakf  army  n*gulati«)ns. 

In  P^ntfianil  the  powers  of  the  *' con niiamler- in-chief  "  [/.  *».,  the  commanding g?fl* 
eral  of  the  anny]  were  at  lirst  much  more  extensive  than  they  are  now;  in  fail  the 
King  de{nite<l  t«»  him  all  his  own  military  i»owers  in  their  full  effect,  and  the  com- 
mander m  chief  exercised  the  functions  which  arenowdivide<l  between  the  secretiry* 
at-war  and  the  comman<lcr  in  chief.     He  could  frame  articles  of  war;  he  could  order 
out  militia;  he  granted  all  commissions,  as  well  of  a<lministrative  officers  as  of  others; 
he  issued  warraiits  for  [uiynients;  and  he  prepared  the  estimates  for  the  establish* 
ment.     When  a  secretary -at-war  was  apiH>inted  he  was  made  subordinate  to  thecoift* 
man<ler  in  <*hief;  in  fact  the  latter  was  inde{>endent  of  all  control  but  that  of  thft 
8<jvereign,  and  was  the  sole  head  an<l  chief  of  all  military*  organization,  administrative 
as  well  as  disciplinary.     (  Walton's  Historv  of  the  British  Standing  Armv,  16d0  tfl 
1700.)   •  '  ' 
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approved  July  tweiity-four, 
irnr>i!'ioii  wiis  i-ruih'd  to  which 
ii-  of  rt'fonti  aud  rcor^iniza- 


^™     *"Whi'rwis  by  au  at't  of   ( 'onprcfw. 
'     eiphtt'cn  hiindivd  and  (wvciity-i^ix.  a  ism 

hit-  U'.-ii  n-fcncd  ihe  wholi-  Milijicl-iiiiit: 

tinii  of  thr  Arniv  of  the  I'tiit.il  Sinl.-:  tii.-rofoi 

>'.<:■■..■/ A,„.r:.:,  ;„  Cm.ir.-^H  „^.-,nhL'd,  That  thn  I'lvsidi'iit  In-  re- 
.|ii.-t.'.i  ii)  |><>-i|i<)iii'iilhi<-tKin  iii('()iiiie<-tioii  with  tht'pul>li<-Ht4oii  of  itaid 
!i  i;iiliiii..[i~  until  nftiTllM-  i\'[R>rt  of  said  coiiiiniHsion  is  rt'cpived  and 
attttt  nil  l)y  Coiiyrewi  at  its  next  f««Mioii." 

Oh  l\w  7tli  of  Maroh,  ISTM.  u  bill  was  iutrodwed  in  the  Seiiat4>  to 
pnrt-idpforam»dflof  army  rejfulatiiiiis.  The  bill  having  Wvn  rffi-m>d 
til  tin-  JSerrftnry  of  War  for  Mich  »iijjir«'-'*tion8  a«  he  might  diH-tn  proper, 
Socretarr  of  War  MK.Vary  said  that  ho  adhered  to  the  opinion  that 
the  Pn>pident  Mhoiild  Itc  uiithoriKcd  to  nnike  and  publit^h  ivgtilations 
fur  the  K**vurnmenl  of  the  Amiy,  tmt  if  it  be  required  that  -^urli  it'ifu- 
latiiuiH  Hhintid  l>e  Mubriiitti-d  I«  C<nign''«<,  lo  Ix-  liy  that  Inxiy  ajipriived 
bffon-  iK'ing  iHsiied.  lie  rpcotiimendM  early  aetion. 

On  the  1.1th  of  Augiwt,  IS7k,  the  i-lcrk  of  tli«  C«imiiittee  on  Mili- 
tari*  Affairs  oi  the  S«>nate  transmittetl  to  the  S-t-relary  of  War  a  eojjy 
<.f  a  Seimte  rei^olution  of  June  iJith.  autliorixin}.'  a  siilKtnniiiilt«'e.  for 
the  ptir|KNK-  of  connidering  the  revision  of  the  Army  ItegnUatiouft,  and 
stated  that  he  had  tK-en  dii-p<'tpd  to  i-oojH-nite  with  the  War  IX-part- 
meiit  in  every  powtible  way  and  to  report  to  the  eoramittee  the  iwiftion 
of  the  regulation-s  made  under  the  dinn'tion  of  the  .Setn^Uiry  of  War. 
But  by  act  of  .(ime  i3.  187»  (21  StJlts..  34).  Congress  disponed  of  the 
whole  loalU-r  by  authorixing  and  directing  the  Swreiary  of  War  to 
i-ause  all  the  n'giilationi'  of  the  Army  and  gonenil  orders  then  in  force 
r>i  Im<  (ixlitied  and  published  to  ilie  Army. 

The  regulations  of  llrlSI  were  the  outeome  of  this  legislation.  In 
.)u1y.  ismi.  a  iKiard  was  convened  for  the  pur]M)se  of  examining  and 
n-|ajrling  ii|)on  thi'cotlilii'atitni  of  the  n-gtibitir>ns  niaile  pursiuinl  t»  \\a 
rmguireiuents.  It(M)nsi»ted  of  (ienerals  Melhtwell  and  Meigs,  Colonela 
Su-kelt.  HarA-n.  and  Cpton.  with  M»j.  A.  H,  Nickerstni  a*  nt-order. 
GonomI  McI>owell  wa^,  however,  almost  immediately  rpliev«>d  and 
General  Auger  "nlhtlilnleil  in  his  "-ti-ad.     The  Uianl  receivwl  the  fol- 

Eiit|i  inxtnietiiins.  i-onmiuniraled  to  them  by  the  Adjutant  (ieneral: 
In  submitting  tht^aeroinjainying  ciKlitieaticm  of  the  law».  regub- 
s,  and  orders  made  in  pursuance  of  (he  requirements  of  section  i 
iM  un  act  approveil  June  aS,  iHT'.t.  the  Stvretary  of  War  inwtnictj'  mn 
to  -lay  rhat  he  desires  the  Iswrd  of  officers  to  examine  the  codilinition 
touM^Ttain  whether  its  jmrtA  are  consistently  arruuges);  whether  there 
I     are  iitaoi'unicies  n-sulting  from  misinterpretation:  whether  there  are 
^Bbt  rt^iwtittonn  or  instances  where  the  phraseologv  mav  not  dearly 
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Wherever  these  defects  are  discovered  it  will  be  the  dutj'  of  the  board 
to  propose  a  substitute  for  the  defective  paragraph  and  submit  it  in 
its  report  for  the  Secretary's  action. 

'"It  is  no  part  of  the  functions  of  the  board  to  i^iahe  regulations, 
but  simply  by  a  careful  examination  to  detect  errors  and  report  what 
changes  may  be  considered  requisite  for  a  proper  fulfillment  of  the 
law  under  which  the  codification  was  made. 

'•It  is  the  Secretary's  desire  that  when  these  regulations  are  pub- 
lished to  the  Army  they  shall  form  as  perfect  a  code  as  possible  and 
be  so  free  from  errors  as  not  to  require  correction  or  inunedkte 
modification." 

On  the  13th  of  September  the  board  was  dissolved. 

In  a  note  at  the  beginning  of  the  regulations  of  1881  it  is  stated 
that  "the  work  of  codification  was  confided  to  the  Adjutant  General 
of  the  Army,"  and,  in  fact,  the  codification  submitted  to  the  board 
by  the  Adjutant  General  (Drum)  was  prepared  by  Adjutant  General 
Townsend.  A  characteristic  of  these  regulations,  and  one  which  makes 
them  still  valuable,  is  that  they  give  the  source  and  authority  of  the 
individual  regulations.  An  '* abridged  edition"  of  them  was  also 
issued. 

After  this  no  revision  of  the  regulations  appeal's  to  have  been  under- 
taken until  December,  1886,  when  a  board  was  appointed,  consisting 
of  General  Ben^t,  Colonel  (now  General)  Otis,  Lieut.  Col.  R.  N.  Scott, 
and  Lieut,  (now  Lieut.  Col.)  George  B.  Davis,  "for  the  purpose  of 
revising  and  condensing  the  regulations  of  the  Army  and  preparing 
a  new  edition  of  the  same."  Colonel  Scott  died  two  months  later. 
The  work  of  this  board  finally  took  the  form  of  the  regulations  of 
1881*. 

There  remains  to  be  considered  only  the  regulations  of  18H5. 
Genend  Kelton,  in  December,  1891,  called  attention  to  the  necessity  of 
a  revision,  and  in  February,  1892,  General  Schofield  wrote  as  follow.^: 

"The  need  hius  become  urgent  for  a  new  edition  of  the  revised 
reguhitions.  The  need  is  not  so  much  for  an}'  revision  of  the  existing 
regulations  as  for  a  new  publication  of  the  regulations  as  they  now 
exist;  that  is  to  say,  the  regulations  of  1889  as  revised  since  their 
publication.  That  edition  having  been  very  hastily  published,  and 
hence  very  imperfect,  it  has  been  amended  in  so  many  details  and  in 
some  cases  frequently,  that  a  new  publication  of  the  regulations  as 
they  exist  to-day  is  of  vital  importance. 

'*The  revision  that  has  )>een  going  on  during  the  last  three  years, 
or  nearly  three  years,  has  involved  very  great  labor  and  verv  careful 
consideration  of  the  several  subjects  on  the  f>art  of  many  officers, 
including  the  chiefs  of  bureaus,  the  Commanding  General,  and  the 
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Socretary  of  War  So  much  of  the  rp^rulationi^  ait  hare  Wen  bo 
revisod  tiu^ht.  in  m_v  jttdgiiient,  not  tii  Iw  vhAii^vd  without  oogt-nt 
miMonn. 

"The  reviwion  of  rej^ulKtions  i'^  k  vtry  dclimto  work,  and  in  paat 
expiTienw  hiu  jfi-ncrullv  rL'snUvd  in  an  t-xcti'dinglv  imiK-rftiCt  t-ode, 
nN|nirin^  numnnnui  aim^ndiiipnt'i.  Kp^ulations  arc  a  inattt-r  of  urnd- 
lul  grttwth.  and  ihould  )h-  pri'^ivrvod  as  a  ruin  in  llic  forni  which  hon 
rHHultwl  from  mioh  growth,  la  aome  ca-ies,  douMleiw,  obsolpte  regu- 
lalion!'  nuiv  Im;  climinutud  and  otheris  nmy  hv  soniv'what  xinipliticd.  and 
fomp  which  wert?  carclpssly  omitttid  in  the  last  roviyion  should  Iw 
rvMUm'd.  TIh'  oftiwr  charged  with  the  n^visitm  should  tx-  iii:4tnict«4l 
to  con-iidcr  very  carefully  all  such  questions,  consult  the  chiefw  of 
inirfjuii^  iif  the  War  DeiMrtnienl,  and  aftt^r  ohtaining  i-oncurrent  views 
upon  each  qucHtion.  suliniil  it  for  the  consideration  of  the  Command- 
ing (ieneml.  and  tinally  for  the  approval  of  the  Secretary  of  Wftr, 
Ix'forir  ini-orponiling  it  in  the  rcviwd  edition. 

"In  thin  way,  a»  HUggeoted  bv  the  Adjutant  General,  a  foitinfarlory 
work  nmy  Ite  aoconiplisht'd.  ready  for  puhlicntion  (u>soon  iw  it  u  coni- 
pktcKl  and  duly  indexed." 

Till"  ri-vi»ion  pa»M'd  through  the  hHtkd!<  of  Col.  (now  .\diutAnl  (len- 
t'ral)  II.  C  Corhin.  Maj.  (now  Lieut.  (^I.)  .1,  C.  (iilniore.  and  Maj. 
(now  Lieut.  Col.)  <l.  R.  ItalK'oek.  conxtJIuting  a  iKmrd.  and  afterwards 
thmugh  the  handn  of  the  Adjutant  (teneral  and  the  Major  Oenerol 
Connnanding  ihe  ,\rniy.  (ien.  K.  S.  this  alM>  went  over  the  work. 
But  the  preparation  of  thus  revision  wan  finally  in  ehai^e  of  the 
A»i--<tanf  S<HTet«ry  of  War.  .Maj.  (now  Lieut.  Col.)  tteorge  W.  Dnvin, 
and  (apl.  J.  T.  French.  One  of  \tM  di-^tinguiwhing  features  it*  that 
the  regulation;*  which  reUit<>  more  particularly  to  the  nianagi-ment  of 
the  Inminm  of  thv  hIhIT  depart  men  l«.  and  do  no!  alTect  the  Army  at 
large,  are  omitted  from  the  general  regulatioai  and  embodied  in  (tepa- 
n»l'*  nninuaU.  N«<T*«iirily,  however.  th»we  nutniutlf  if»ver  a  wider 
tirld  than  thin  would  indicate.  The  general  Kegulationn,  with  their 
attximpanttnent  of  inaniinN.  nmy  Im*  regarded  as  forming  the  Kegida- 
tjoiiB  of  lt4»5.  One  of  the  nianualx  —the  Manual  for  Court*- Martial — 
i»  not.  indetnl,  a  ntalf  nmniinl  at  all.  but  Is  a  general  ■■>yKtem  of  rule*  for 
the  administration  of  military  juBlice.  It  w  the  lirwt  of  the  kind  pn>- 
miilgateil  tiy  the  War  Depnrtnjent,  an<l  in  an  outgrowth  and  ealargn- 
nient  of  the  dirti-tiont  on  ihv  aubject  which  it  wax  fonticrly  the 
pnu-lii-e  to  Ikmu*'  from  the  hcsdi|uartnni  of  militani-  departments. 
K«-gubiliune.  approved  by  the  Serrt-tary  of  War,  hud,  however.  Itefore 
thiM  been  i-wued  by  -eveml  "f  the  -.tatT  department*  for  their  own 
gorummiMti. 
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The  regukitions  for  the  United  States  Military  Academy  also  ema- 
nate from  the  President's  constitutional  power.* 

*  There  can  Ih*  no  tlonbt,  however,  that  within  limitci,  the  Superintendent  of  the 
United  States  Military  Atwieniy,  the  ^aine  as  any  officer  in  control  of  a  public  insti- 
tution iKM)pltMl  with  i*>erson8  wHone  good  conduct  is  intruj»teil  to  his  charge,  may  al?*> 
lay  down  niles  or  rt^gulationn.  He  does  in  fact  exercise  this  power  in  issuing  cert»i-o 
onlers.  A  distinction  lias,  indet^l,  been  made  between  regulations  and  order?,  I>^ 
it  can  not  1k»  sai<l  that  there  is  any  essential  difference  between  regulations  and  gt?*^' 
eral  onlers  laying  <lnwn  general  rules  of  action. 

Asa  goo<l  illustration  of  this  jMjwer,  as  vested  in  superintendents  of  institutioDS  ^ 
this  character,  we  may  take  the  various  Soldiers*  Homes.  For  these  certain  repiE-^" 
tionsare  prescrilx^d  by  statute  and  others  by  their  boanis  of  managers,  nei'essaril^^yi 
however,  leaving  a  very  consiilerable  residue  of  matters,  princiimlly  relating  to<'^  ^ 
cipline,  to  l)e  regulated  by  the  governors  of  the  institutions.  It  may,  of  coai 
sometimes  l>e  ditticult  to  dei'ide  what  the  limit  of  the  power  is.  but  that  the  poir 
exists  seems  clear.  Without  it  jmblic  institutions  of  this  kind  could  not  Ijeco 
trolle<l,  and  therefore  could  not  be  managed  for  the  purposes  for  which  they 
establishes  1. 

Commanding  officers  of  military  p>osts  have  this  power  in  a  marked  degree— li 
ite<l,  it  is  true,  in  their  cas<*  also,  by  statute  and  regulation  of  higher  authority,  bi 
subject  to  these,  having  a  distinct,  neiHJssarj',  and  unquestioned  jurisdiction.    In  ttat  A 
case,  however,  a«  also  in  the  case  of  the  Superintendent  of  the  Militar>'  Academy,  tt»e 
jwwer  is  a  jxart  of  an  indei>en<lent  system,  namely,  the  military  system.    But  it    i« 
the  same  kind  (»f  jn^wer.     An<l  it  is  the  same  kin(J  of  power  that  is  exercised  by  tlm« 
school  teacher  in  the  maintenance  of  the  discipline  of  his  school.     **  When  no  rul^w 
and  regulations  have  lxH.*n  presc"ril)e<l  by  the  boani,  the  teacher  is  authorized  to  luifc^ 
such  reasonable  niU^  as  shall  l)est  promote  the  welfare  of  his  school  and  secure ord^^ 
and  discipline  therein.     Ami  even  where  rules  have  been  prescribe<i  bv  the  board, 
the  teacher   may,  unU»s8  expressly  prohibite<i,  make  sucn  additional  rules  «r»J^ 
reouirements   as    s|K»cial  cases    or  sudden  emei^gencies   may   render   necesBaiy-/* 
(Meachem  on  Public  Offiwrs,  728. )     And  see  American  and'English  Encvclopeli* 
of  I^w,  title,  "  Master  and  Servant,'*  vol.  14,  p.  858. 

Ship  captains  i>oss<»ss  this  authority  in  a  peculiar  degree.     Justice  Story,  di^^coMiiJ? 
the  relation  of  the  oHuvrs  of  a  ship  to  the  seamen,  said: 

**The  learned  <nnnsel  for  the  defendant  has  aske<i  the  court  to  direct  the  jur}',th»^ 
the  officers  of  the  ship  areclothtnl,  not  merely  with  acivil,  but  with  a  military  power, 
over  the  seamen  on  lM)anl.     In  my  judgment,  that  is  not  the  true  relation  of'the par- 
ties.    The  authority  to  comiH*!  ol)ediem'e,  and  to  inflirt  punishment,  L**,  indeed,  of  • 
summary  character.  !uit,  in  no  ju.*«t  sense,  of  a  military  character.     It  is  entirely  civil; 
and  far  more  ri*si'mbles  the  authority  of  a  jMirentover  his  children,  or  rather,  that « 
a  master  over  his  servant  or  appn»ntice,  than  that  of  a  i*ommander  over  hissoldiei* 
Pro!K*rly  s|K'akin;j,  however,  the  authority  of  the  officers  over  the  seamen  of  a  shift 
is  of  a  iKHuliar  character,  an<l  <lrawn  fnmi  the  usages,  and  customs,  andnecesatieFOi 
the  iiiaritiinc  naval  s«'rvi(V,  and  founde<l  upon  principles  applicable  to  that  relation 
which  is  full  of  <lifficultit»s  and  {>eril.^,  and  mjuires  extraoniinary  restraints,  art} 
extiiiordinarv  <lis<*ipline,  and  extraonlinarv  promptitude  and  obedience  tooniers.' 
( United  Stati-s  / .  Hunt,  2H  Fed.  (^ases,  4:^5.) 

Commanders  of  naval  vi^ssels  i>ossess  the  ixjweralso,  and  being  officers  in  command 
of  public  armed  ships  thev  have  even  greater  discretion.  (Wilkes  r.  Dinsman,' 
How.,  89.) 

In  a  greater  or  less  degree,  ac(X)nling  to  the  conditions,  the  power  tomakerulesol 
action  or  regulations  must  exist  whenever  there  are  rulers  and  mleii.     In  military 
crmimands  the  strictest  dis<'ipline  is  necessarj*,  aQd  for  the  purpose  of  niaintainingthtt 
distnidine  a  military  jurisdiction,  or  military  law,  exists,  which  is  quite  independoji 
and  free  from  interference  within  its  own  special  scope.     But  in  a  general  sense  it  is 
certainly  true  that  wherever  the  relation  of  ruler  and  ruled  is  legally  established  there 
must  he  a  |M»wer  of  control,  in  which,  subject  to  such  limitations  as  may  legally  bft 
imi>osed,  is  includt»d  the  iM>wer  to  make  regulations. 
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:  tHTERFRETATION  AMD  CONSTRUCTION  OF  2S01TLATION8. 

"  liiterpn^tution  i>  the  art  of  rinding  out  the  Ime  -sense  of  any  form 
of  word-*;  that  i«,  thp  mpiisp  which  thpir  author  intended  to  convey,  and 
of  fnnltlinif  others  to  derive  from  tliem  Ute  same  idea  whieh  the  author 
ititendtHl  to  eonvoy."  " Cons tnie lion  is  iho  drawing  of  eom-lu>ion!) 
re>|)eetiii(f  Nuhjet-Ls  that  lie  lM>yond  the  direct  expression  of  the  text, 
from  element"  known  from  and  given  in  the  text—H'oncluHionH  which 
■re  in  the  Hpiril.  though  ntit  within  the  letter,  of  the  text."' 

"There  am  \h'  no  Moiirid  interpretation  without  good  faith  and  com- 
mon NPHse,  The  object  of  nil  interpretation  and  construction  is  to 
■.Ncertain  llie  intention  of  the  authors,  even  :«  far  a:*  to  cuntml  the 
literal  signiticalion  of  the  words;  for  (vz-Ati  iia  nunl  inUUii/entla  ut  fV« 
ViUit'i'  nt/nit  qiiaiii  jirnit.  Words  are.  therefore,  to  be  taken  a«  those 
who  u^ed  them  intended,  whieh  must  \tv  preiiumed  to  be  in  their 
popular  and  ordinary  signitieation.  unlet^is  there  is  i^ome  g4^K>d  reason 
for  Huppoxing  otlierwist-.  »s  where  teohnitwl  terms  are  uaetl:  '/wtitn  in 
vrhii  imltii  iKt  •tinhi^uiUut,  ilil  t4iii(n  r'^'/ttititiri  contra  iwrba  jinndu  rmt.'*' 
The  iinderlying  principles  of  true  interpretation  and  comttruction 
^ply  to  all  language.  In  whatever  form  it  may  h(:  u^^ed,  although  there 
arv  principles  n^iptiiiible  only  to  il»  npeeial  u^e*.  as  in  eonstiUitions, 
MtatuteM,  executive  regulations,  or  eontnwt«.  The  rules  for  the  inler- 
.pretation  and  construction  of  executive  rcgulntiomt  closely  resemble 
■jjAiwe  for  the  interpretation  and  construction  of  «tt«tutes.* 
^H  1.  The  first  praetical  quextion  which  suf^ests  itself  i»:  Does  each 


•LlinlVKl  I'r.Iitlrul   II. 

" Intofjin'tatiiin  <Mlfc'r» 
o«n  iti'-tnH-wiiH-i'I  nnt  (■ 
lDr..nVi-v;iii..loit-ii»bliii 
intiiulM  t<i 


ni'iiitiliw,  hv  KranrU  I.ietK-r,  pp.  11,  M. 
>Lii  <'<iiiinnictinii  Id  thai  Ihp  former  Ea  the  art  o(  flndlnu 
ii>i(  «>jr<ii«:  ttiat  \»,  ttit^Mrnce  whkh  their  author  inlemleO 
iihi'Tw  to  ik'rive  fniiii  thom  llu-  muiip  idea  which  tho  authur 
nirliiin.  on  ihr  other  hanil,  is  thcdivwinKnf  cnndoinoiiii, 
«tbjM-I»  tlial  lit-  bf  yunil  tli«  ilirecl  exprvvwioiui  oi  tlie  text,  (roiii  element* 
kiM'H  ri  Inau  anil  |{iit>ii  lu  ttie  it^xt;  concliutioiw  whii-h  arv  in  thn  xpirit.  tliuugh  not 
within  llip  Itttcr  nf  thn  ti-xt  InlJ-rprptatinn  only  tak<«  )iUrt' if  lli«  trxl  (^iivcy* 
n.u,--  ■A,.Mi\i\)i  itr  iiili«T.  But  cnnftructlfin  ie  penortnl  to  wh«n.  In  miiiiiartnii  tMO 
•  I''  :  tlif  Miiw  iiiilivitlual,  or  twu  (liEten-iit  MMt-linentM  by  the  Msme 

I'  -  ' '  i"  found  nuntradirtidn  whritr  tbi'if  was  tividcntly  no  inti-nliiin 

>  ""«■  111  another,  or  nbere  it  happxtw  that  part  of  a  wriljntc  'jr 

>1<  ill-  ihe  nwL     WhFu  tliia  i>  the  raiMr.  and  the  nature  of  the  diicii- 

lii'  1 •'■•  inrmiiPii,  or  wlinti-vcr  oIm'  it  may  Ixt,  ill  tuteU  mm  not  t»  allow  iw  lotsinsidiT 

tbr  uli.,l,ta»  U-iiiK  invaiiilated  byaiianUl  or  other  runltailictiiin,  llien  rrtnil  iiitvt  Iv 
h«il  !•■  i-oiM ruction;  »u.  lno.  if  r«<(|<iirtii  to  act  in  caaee  which  bavif  not  been  fDTvwen 
by  ibi-  Inunen  u(  tbuiK  toIm.  by  whirii  »t  are  nevertlielnm  ijbliK«t,  (or  •oiul'  Iriiid- 
_bg  ravnn.  taitlilnlly  to  n-ffulalr  an  wril  an  orit  ran  our  artion  n*^m-ting  Ihi-  nnbitv- 
r."  (fooloy,  Conrtttmioiial  [Jinitationa,  01.) 
1:1a  Uehrr:  Hutdect,  ''  Iult.*ri<reiatlvu."  Bouvjor'*  Law  Dictionary. 
(Ct-Cb.),  1*8. 
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new  edition  of  the  Army  Regulations  entirely  displace  the  preceding^a 
one,  both  as  to  the  subjeetsi  treated  of  and  those  onoiitted? 

It  is  a  principle  of  statutory  construction  that  when  the  legislature^ 
makes  a  revision  of  a  statute,  and  frames  a  new  statute 'upon  the^ 
subject-matter,  and  from  the  f mmework  of  the  act  it  is  apparent  thatfr 
the  legislature  designed  a  complete  scheme  for  the  matter,  it  is  a  legis^^ 
lative  declaration  that  whatever  is  embraced  in  the  new  law  shall  pre  ^ 
vail,  and  whatever  is  excluded  is  discarded/  And  this  principle  t^ 
applied  to  codifications.  The  general  rule  seems  to  be  that  statute-^— 
and  parts  of  statutes  omitted  from  a  revision  are  to  !>e  considered  i^^ 
annulled,  and  are  not  to  l>e  revived  by  construction.*  The  practice? 
with  reference  to  the  diflferent  editions  of  the  Army  Regulations 
conformed  to  this  principle,  each  new  edition  being  regarded 
intended  to  be  a  su!)stitute  for  the  preceding  one,  and  to  displac:^^ 
it,  both  as  to  matter  included  in  both  editions,  and  matter  included  i  m 
the  earlier  )mt  not  in  the  later  edition.  It  is  the  substitution  of  ocx'C 
compilation  or  system  for  another.  • 

2.  What  effect  has  such  a  jiew  edition  on  existing  orders  relatitm£^ 
to  subjects  covered  by  it,  and  on  orders  prescribing  regulations  noi 
embodied  in  it  i 

The  former,  it  would  seem,  are  displaced  by  the  new  code,  but  tli€ 
latter  not;  it  bt»ing  the  understanding — subject  to  which  the  code  is 
made — that  it  does  not  affect  orders  relating  to  subjects  not  embnM«<i 
in  it,  nor  in  the  preceding  code.     Such  a  question,  for  example,  is 
understood  to  have  once  arisen  with  reference  to  Greneral  Orders  Xo. 
100,  of  1863  (Instructions  for  the  Government  of  the  Armies  of  the 
United  States  in  the  Field),  and  to  have  been  decided  in  favor  of  tie 
permanency  of  these  i*egulations. 

The  non-usor  of  a  statute  does  not  repeal  it,  although  it  has  beefi 
said  that,  on  the  principle  that  custom  is  of  great  force  in  the  con- 
struction of  statutes,  long  and  uniform  disuse  might  in  some  caseB 
amount  to  u  practical  n*peal.  This  would  seem  to  apply  eveo  mow 
strongly  to  regulations,  which  are  made  and  executed  by  the  saiw 
authoiity.  The  circumstances  may  }>e  such  that  the  long-continue 
disuM*  of  a  regulation  would  Ik^  significant  of  the  understanding  of  t' 
executive  authority  that  it  has  ]>ecome  ol^solete  and  inoperative. 

3.  The  etfect  of  the  revocation  of  an  army  regulation  by  whi 
preceding  regulation  was  revoked. 

The  principles  regulating  this  differ  somewhat  from  those  of 
tory  construction.     The  latter  have  been  thus  stated: 

*'  Where  an  act  is  repealed,  and  the  repealing  enactment  L^  r< 

•  Bracken  r.  Smith,  89  N.  J.  Eq.,  169. 
*EiKilich,  Interprt^tation  of  Statutes,  §  202. 
»17  Opin.  Atty.  Gen.,  463. 
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>  int4?Qtion  Ibiit  tbf 
TPpwilpd,  the  oominon-law  nik  wufi  (und  in  thu  ulwom-n  of  any  ntatu- 
U>n'  decUration  to  tbc  contrary,  the  general  rule  still  u),  that  the 
n>|M'nl  of  the  nwoiid  act  reiivcw  thi>  first;  mid  revive**  it.  too,  ab  initio, 
uhI  not  mcraly  from  the  {MLsiiinff  of  the  roviWng  wrt.  (The  revival  of 
tbe  uri)fiiial  i<tiitut<>  in  alno.  in  general,  the  effect  of  the  expiration  uf  a 
repoding  stulutv  liy  itx  own  limitation,  or  of  the  Mi^iK'neion  of  the 
repealing  art;  and  it  is  immaterial  whether  tlie  repeal  of  the  re{>eAling 
art  )m<  cxpretM  or  Uy  implicution.  Mort^ovc^.  it  extendi),  not  only  to 
atatuteti,  t(ut  to  the  common  law:  so  that,  where  an  act  siiperneding  rn 
any  particular  the  common-law  rule  pi-evioiuly  applicable  U  n^'jieHled, 
tlmt  rule  is  held  to  lio  revived.  The  doctrine  Htated  is.  however,  not 
wilhiHit  oxeeptions.  foundixl  in  the  necei*sity  of  giving  effect  to  the 
l^fislutive  intent.  Thus,  it  i«  said  that  an  alwiolute  alSmiative  ivpeal 
of  u  "talute  liy  a  Hulist>4iiient  r>iie  will  .lurvive  the  expiration  of  the  tultrr 
by  it«i  own  limitation;  that  the  repeal  of  a  statute  which  was  a  rcvi- 
non  of,  and  which  was  intended  an  a  anhstitute  for.  n  former  act  to  the 
MUne  cffti-t,  will  not  revive  the  latter,  niich  h  result  t>eing  manifeMtly 
eootrary  to  the  intent  of  tbe  legislature;  and  that,  for  the  name  reaiion, 
tbe  r^-p*iil  of  an  act  "amending  another  '^o  ai*  to  read'  in  a  given 
manner,  which  operates  as  a  total  merger  of  tbe  amended  act  in  the 
amending  one.  cannot  revive  the  original  ntatute.")  (Endlieb,  Inter- 
pretation of  Statutes,  {}.  475.) 

But  with  referents  to  army  regulation»  it  would  seem  to  lie  an 
eatablL-ibed  u.-<age  that  the  revocation  of  a  regulation  or  an  order,  tiy 
which  n  pnteding  regulation  or  order  was  revoke<l,  will  not  revive 
tbene,  unlesH  there  i»  some  express  evidence  of  such  an  intention. 
This  mwge  i>*  no  douht  founded  on  the  nei-e^ity  of  certainty. 

The  revocation  of  a  regulation  which  is  simply  deolamtory  of  an 

liMished  etuliaii  of  tbe  service  would,  however,  in  the  nlsM-neo  of 
indicating  a  different  intention,  doublleas  be  held  to  leave  lite 

■toiii  in  fon-e.     For  example,  n  regulation  of  tliv  Muiiiial  for  Courta- 
tial.  wbieh  constitutes  a  part  of  the  Army  Kegnlations.  says  that 

e  )udge-adv<x'ate  of  a  court-martial  swears  tbe  witnei^ses,  Thii4  js 
laratory  of  the  custom  of  the  ,-ervice,  for  the  ninety -setvind  article 
of  wmr,  which  pn-wrils-K  tbi-raitb  to  he  administered  to  witneMWM. does 
not  say  by  whom  it  shall  Is*  administered.  I'ndtHjbtedly.  the  revoca' 
lion  of  tbi-  regulation  would  h"ave  the  eu;<lom  of  the  serA'ic*  in  force. 

4.    /irpreMKi"   iJttiiu  e»t  ejpciaulo  olttriiiji.     This  rule  applies  in  the 

raulnirtion  nf  tbe  .\nny  Kegulations.  as  well  as  in  the  conslrurtion 

o(  atatutns.      Where,   for  example,  certain   allowantn"*  are  xiMM'itied, 

B|0llH^r  atlowanc4-s  for  tbe  .■wine  thing  are  excluded.     Thus,  it  has  Itccn 

^Bgld  by  tbe  War  [>e|urtment  that  the  very  fact  that  (he  Army  Kegu- 
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iations  do  not  provide  for  certain  allowances  claimed,  raises  a  pre^^ump- 
tion  that  it  was  not  the  intention,  when  army  regulations  were 
published  and  promulgated  ]>\'  the  direction  of  the  Secretary  of  War, 
to  make  such  allowances.* 

But,  apparently,  even  in  the  matter  of  allowances^  a  regulation,  which 
has  not  ]>een  approved  ])v  Congress  and  is  not  made  pursuant  to  anact 
of  Congress,  may  l)e  modified  in  a  particular  case,  or  the  case  may  be 
taken  out  of  its  openition.     Thus,  it  was  held  by  the  Assistant  Comp- 
troller of  the  Treasury  (Mr.  Bowers),  with  reference  to  the  regulation 
prohibiting  the  reimbursement  of  Army  oflScers  who,  when  changing 
station,  ship  and  pay  for  the  transportation  of  their  baggage,  that  **ad 
the  regulation  was  made  by  the  Sec*retary  of  War,  that  officer  hasthfe 
power  to  amend  it,  or  to  waive  its  provisions  in  particular  cases,  bat; 
so  long  as  the  regulation  stands  as  it  does,  no  reimbursement  c&cs 
rightfully  be  made  without  the  specific  waiver  of  the  regulation  b^^ 
the  Secretary  of  War,  when  shipments  are  made  by  officers.''*    Iti-= 
to  be  obser\'ed,  however,  that  the  Assistant  Comptroller  did  not  her^« 
make  any  distinction  l>etween  regulations  made  pursuant  to,  or  L  s 
execution  of,  a  statute — in  this  case  an  appropriation  act — and  oth^ 
regulations. 

6  In  construing  army  regulations  it  is  often  necessary  to  consiite'^ 
to  which  of  the  classes  named  at  the  beginning  of  this  work  they  belong"; 
t.  ^.,  those  which  have  been  approved  and  adopted  by  Congress:  thos^* 
made  pursuant  to,  or  in  execution  of,  a  statute;  and  those  madebytl*^ 
President  as  commander-in-chief,  but  not  falling  under  either  of  tl»^« 
other  heads. 

(a)  Those  which  have  ]>een  approved  and  adopted  by  Congress- 
These  can  not  be  modified  or  amended  until  the  Congressional  sanctio*" 
has  been  removed.     (See  ante.) 

{b)  Those  made  pursuant  to,  or  in  execution  of,  a  statute.  Tbes?^ 
may  l)e  modified  or  amended,  but  individual  exceptions  to  them  cannot 
he  made.     (See  ^f/tie,) 

{c)  Those  made  by  the  President  as  conMnander-in-chief,  and  not 
falling  under  {a)  or  (fi).  These  may  be  modified,  and  exceptions  U> 
them  may  be  made.     (See  ante.) 

W^e  are  ordinarily  in  the  habit  of  regarding  the  different  paragnpl^ 
of  the  Army  Ke^^uhitions  as  on  the  same  footing  in  this  re^9pect,  thatis 
to  say,  as  having  the  siime  degree  of  immutability;  but  this  is,  fortbfi 
reason  stated,  beli(»ved  to  be  a  mistake  likely  to  lead  to  faulty  action. 
When  we  are  considering  the  jx)wer  of  the  President  to  modify ,  or  mate 

*  Claim  of  Captain  M(»rton.  '3  Comp.  Dec,  305. 
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II  exi-pption  to.  It  ivfTulntion,  we  oujjhl  to  know  to  which  of  tlie  HboTP 
ri  it  lip|on{^. 
!.  Authcntio  intprpiH'totion  (iiid  I'onHtniction. 

"Authentic  interpretation  in  Htlltxl  that  whirh  proceeds  from  the 
rthor  or  iittorpr  of  the  t^xt  hinii^clf ;  properly  .spPHkinjif,  thercfoi-p,  it 
U  no  interpretution.  but  u  duL-lKnitioii.  If  ii  k-ffiisliitive  body,  or  mon- 
arch, (five  an  interpretation,  it  in  <-alled  Huthentic.  ihou{rh  the  name 
indi\'idiial»  whoiiwtied  the  law  totx-intei-preti'd  may  notjjive  tlieinttr- 
prctstion;  tiecau»e  the  succewiive  a-wembliew  or  monareha  are  c^nsid- 
errd  ftM  one  and  the  tame,  makinj;  the  law  and  (rivintr  tbe  interpretation 
in  their  repreMentative.  and  not  in  their  personal  eharaelerH.  Authen- 
tic interjirrtation,  therefore,  need  not  always  he  eornH-t.  though  it  ha*, 
if  fomially  gicen.  binding  power.  Still  it  may  Iw  reversed  by  a  »ub- 
»e<iuent  law."' 

In  ISdl  and  l>«*>a  the  ymy  of  officers  of  the  Army  was  nude  up  of 
|«v  projxT  and  i-ertHin  allowanees,  one  of  which  was  for  a  certain 
nutulKTof  ^'r\'Hnt:«at  the  niteiif  pay.  et*-., of  i)rivatc soldiers.    In  IHtH 
the  pay  of  private  soldiers  wa«  inereaj*e<l.  and  in  l>t(i2  it  was  enacted 
that  the  legislation  makinj;  thi»  inerease  "shall  not  he  so  construed, 
after  the  paasage  of  this  aet,  as  to  increase  the  emoluments  of  the 
rommissioned    oflicera   of    the   Army."     Thin    wan   an    inistance    of 
authentic  legislative  construction.     Executive  construction  of  regu- 
lations is  nmcU  more  common,  Mn<l  li  not  limited  lo  luses  arising 
suliwtpienlly  to  the  construction,  but.  on  the  contrary,  is  applied  to 
existing  cikHen.     Because  of  this,  and  laH-aiwe  there  i.-*  in  general  no 
^^eniedy  in  the  nature  of  an  appeal,  it  is  incmubent  on  the  authority 
^^^BHniing  the  regulation  to  take  great  care  lo  construe  correctly. 
^Hf?'  Anny  regulations,  like  statutes,  are  not  to  lx>  given  a  relroactive 
^^frrt  unlcMS  their  language  dearly  requires  it,     (United  Statei)  v. 
Web-I«.  3S  Fed.  C-ases.  6iW;  United  States  e.  Davis.  ISli  U.  S.,  384: 
6  4!M.  p.  140,  niitr.)     We  must,  however,  make  an  exception  to  this 
nile  ill  favor  of   curative  and  declarntory  regulations,  the   former 
twing  intended  to  cun-  matters  of  form,  and  the  latter  being  explana- 
tory of  other  regulations.     Hot  the  presumption  alwayx  is  that  the 
intention  of  the  regulation  is  to  hiy  down  a  rule  for  the  future.     If 
Ibe  intention  is  to  give  it  a  retroactive  effect,  it  must  clearly  apiH^ar. 
This  IK  ap|>lying  tit  executive  regulations  a  fomtliar  rule  of  statutory 
— jxni*t  rur  tion . 

^  It  is  a  proposition  tiKiwellsettledbyauthority  toadniit  of  dispute, 

Iroill  for  extended  discussion,  that  curative  acts,  eripecially  upon  mat- 

k  of  public  concern,  art^  to  be  atluwod  the  rctroactivoetTect  tiiey  luit 
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clearly  intended  to  have,  even  though  vested  rights  and  decisions  of 
courts  be  set  aside  ])v  them,  so  long  as  they  do  not  undertake  to  infase 
life  into  proc*eedings  utterly  void  for  want  of  jurisdietion,  and  do  not 
contravene  the  constitutional  provisions  against  laws  impairing  the 
obligation  of  contacts  and  ex  post  facto  laws,  or  any  other  provision 
of  the  particular  constitution  to  which  the  legislature  passing  them 
may  l^e  su))ject.     The  purpose  of  these  sections  is  merely  to  point  out 
the  effect,  upon  the  construction  of  such,  and  acts  declaratory  of  former 
statutes  or  rules  of  law,  of  the  presumption  against  an  intention  to 
legislate  retrospectively,  and,  possibly,  of  a  constitutional  prohibition 
against  retrosjxvtive  operation  in  the  particular  class  of  cases  to  which 
the  act  is  to  be  applied,  coupled  with  the  necessity  of  giving,  if  prac- 
ticable, a  lawful  and  reasonable  operation  to  the  expression  of  the  legi^^- 
lative  will."     (Endlich,  Interpretation  of  Statutes,  g  291.) 

These  principles  apply,  mxitatU  inutafidift^  to  executive  regulatiorm^s. 
But  it  would  be  a  violation  of  principles  of  a  nmch  higher  degr*?^ 
of  obligation,  if  they  were  to  be  re^iorted  to  in  disregard  of  those  me  «3' 
tioned  in  rule  4  and  at  the  ])eginning  of  these  remarks.  Such  a  viol  ^^^ 
tion  could  not,  indeed,  )>e  properly  regarded  as  curative  or  declarator^- 

8.  The  Army  Regulations  are,  as  the  order  of  promulgation  by  tBrae 
Secretary'  of  War  announces,  '^regulations  for  the  Army."  Tbe^^' 
provisions  would  not  relate  to  the  business  of  the  War  Departmei'»>  'I* 
unless  it  should  expressly  appear  that  such  is  the  intention.  Thus,  *^ 
was  held  that  piragmph  679,  Army  Regulations,  only  relates  to  tfc»^ 
public  propeity  in  the  custody  of  the  military  establishment,  and  d(>-^ 
not  relate  to  thi*  property  held  by  the  War  Department  pn>per.  whi«^  '*' 
is  a  civil  institution,  cjuite  distinct  from  the  militar}',  and  to  which,  *  ^ 
the  absence  of  express  words  to  that  effect,  the  regulation  mention*^"^ 
does  not  apply.     (Opin.  Judge- Advocate  General,  January  10,  18HJr»-) 

9.  Executive  regulations  are  not  in  general  imperative,  so  *>  '•^^ 
render  actually  invalid  acb*  provided  for  by  the  regulations,  butdo^"»^ 
without  a  compliance  with  their  i*equirements.     They  are  in  gener**^ 
directory  only.     In  this  res|HH*t  they  resemble  statutory  rules  for  tfc»^ 
perfornmiK  c  of  public  duties.     To  affect  with  invalidity  acts  done  ^" 
neglect  of  such  rules  would  work  serious  general   inconveniem^e  *^^ 
injustice  to  persons  who  have  no  control  over  those  intrusted  withtl** 
duty,  without  ])ronioting  the  essential  aims  of  the  legislature.    In  sa*** 
case,  thev  are  suid  not  to  lie  of  the  essence,  or  substance  of  the  thin^ 
required;  and.  depending  uix)n  this  quality  of  not  being  of  the  esssc^^"* 
or  substance  of  the  thing  recjuired,  compliance  being  rather  a  ni*^*^ 
of  convenience,  and  the  direction  lieing  given  with  a  view  simpW"? 
projxn*,  ord(»rly,  and  prompt  conduct  of  business,  they  seem  t^ 
generally  undei-stooil  as  mere  instructions  for  the  guidance  and       ^ 
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ertiinetit  nt  tbuw  on  whom  ihf  duty  is  iiii)>oMHl,  or,  in  other  wonU,  an 
dir«'tury  only.     (Endlk'li  on  Interpretation  of  Statut4>s.  i  436.) 

In  (feneral,  !<tatut«ti  diret'tin);  the  mode  of  (mveediulf  by  jiulilic 
oBicxTM  urn  deoDivd  udvixory.  and  stnrt  rumplianoe  with  tlii-ir  detiiiU-d 
prorixionA  is  not  indiHiH'nHable  to  the  vnlidity  of  the  pHM-eediiigs  them- 
selvi-d,  un1e.s»  a  oonlmri,-  inU'ntion  oaii  Ih'  oU-arly  giitherod  from  llie 
statute  coiistruod  tn  the  light  of  other  rulesi  of  interpretation.  (/(/., 
fi-WT.) 

A  prtivision  in  a  statute,  rule  of  pi-ocedure.  or  tb«  like,  is  wiid  to  Ik- 
directory  when  it  io  to  l)0  c{>nsidered  as  a  mere  direction  or  iiintruction 
of  no  obligatory  force,  and  involving  no  invalidating  i-on»equenco  for 
ilf  di^rt^^rtl,  a^  o(i]X)S(k1  to  an  imperative  or  mandatory  provision 
vhich  mu»t  lie  followed.  The  geiiernt  rule  U  that  the  prescriptions  of 
a  ittatutc  relating  to  the  p«*rformaiire  of  a  public  duty  are  ho  far  direct- 
ory that,  though  negWt  of  tbeiu  may  l>o  punishable,  yet  it  does  not 
nfle<-t  the  validity  of  the  acts  done  under  them,  as  in  the  cHse  of  a 
stBtnt*-  requiring  an  officer  to  pn>i«iro  and   deliver  a  do<'ument  to 

Kotlier  officer  on  or  before  a  certain  day.  (Black's  law  Dictionaiy.) 
Many  statutory  rcquiKitionn.  inteiidwi  for  the  guidance  of  officers  in 
B  i-onduct  of  buMinesh,  do  not  limit  their  power  or  render  it*  exercise 
In  disregani  of  the  reijuirement^  ineffectual.  Such  are  regulationa 
designed  to  .'^«rure  order,  system,  and  diMiwteb  in  proc(»edings.  I'ro- 
vinions  of  this  character  are  not  iiiandntory  unles.-^  nceompanicd  by 
negative  words  importing  that  the  act*  shall  not  be  done  in  any  other 
manner  or  time  than  that  dcnignaHtl.  (.\ndorson'8  I^aw  Dictionary.) 
As  with  statutes,  so  witli  executive  regulations,  when  it  is  the  inten- 
tion that  ni'ti*  xhall  l>e  invalid  unlcKS  done  in  the  way  pmscrilied,  and 
therefore  the  way  prescrilx-d  is  of  the  essence  of  tlie  regulation,  the 
rrgtilation  is  imperative,  and  not  merely  diret^tory. 

k These  rulen  have  l>een  applied  in  the  conHt nietion  of  unny  regiiht- 
His.  8<t  held  with  reference  to  {uragraph  74*1  of  the  Army  Reguta- 
itta  of  1W.(.  furbidding  purchaset  of  supplies  to  Ite  made  from,  or 
eootrueu  for  supplien  or  »er\-icefl  lo  lie  made  with,  pt-nwns  in  the 
military  service,  (h»t  it  wjw  dlrei-tory  merely,  and  that  a  t-ontract 
might  dlill  U>  legal  and  binding,  though  entered  into  in  contravention 
*  of  iti>  temw.  (Sep  ;;  IK'ih,  jiage  ^i'JK 'i"fr.)  Uut  a  regulation  which 
ha»  lieen  adopted  by  Congress,  even  though  dinwlory  only.  Mlxnild 
not  l»e  delilteruteiy  m*t  a»ide,  any  more  than  the  directory  recjuire- 
mentu  of  a  slatule.  Nor  should  a  direclory  regulation  made  pur^^uaut 
to  or  in  aid  <>f  a  Ktalute  Ih>  delilterately  repudiated  in  an  individual 
cme.     Such  at^'tioii  would  be  unauthorised  (ami  doHtnirtive   Itt  sys- 

E).  although  tlie  thing  done  would  not  thereby  lie  rendered  invalid, 
las  been  hel<l  by  the  War   Department    that  certain  regulations 
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made  for  the  purpose  of  carrj'ing  out  the  law  with  i"eference  to 
appointments  from  the  ranks,  and  which  prescribe  reciuirements  relat- 
ing to  the  examination  of  candidates,  can  not  he  set  aside  in  individual 
cases.  This  decision  is  manifestly  correct,  whether  it  rests  on  the 
ground  that  the  regulations  were  intended  to  be  imperative,  or  on 
the  ground  that  the  Department  has  no  authority  thus,  in  individual 
cases,  to  set  aside  regulations  made  pursuant  to  a  statute,  even  though 
thev  l>e  directory  only.* 

10.  When  there  is  a  doubt  as  to  the  meaning  of  a  regulation,  refer- 
ence may  be  had  to  the  order,  if  any  there  be,  on  which  it  is  based, 
for  an  explanation  of  the  doubtful  language.  This  is  an  applicatjon 
of  a  rule  of  st4itutory  construction.  Thus,  Justice  Miller,  speaking 
of  the  Revised  Statutes  of  the  United  States,  said: 

-*  Where  there  is  a  substantial  doubt  as  to  the  meaning  of  the  lao-^ 
guage  used  in  the  revision,  the  old  law  is  a  valuable  source  of  infor — 
mation.  The  Revised  Statutes  must  be  treated  as  the  legislative-^ 
declaration  of  the  statute  law  on  the  subjects  which  they  embrace  or^  . 
the  1st  day  of  December,  1873.  When  the  meaning  is  plain,  tb^^ 
courts  can  not  look  to  the  statutes  which  have  been  revised  to  i^ee  :iS 
Congress  erred  in  that  revision,  but  may  do  so  when  necessary  to  coKr». 
strue  doubtful  language  used  in  expressing  the  meaning  of  Congress-  "** 
(United  States  v.  Ifewen,  IIM)  U.  S.,  513.) 

So,  where  there  is  a  doubt  as  to  the  meaning  of  a  regulation,  refer- 
ence may  be  had  to  the  antecedent  history  of  the  subject.    This  is 
not  uncommonly  a  source  of  information  in  the  construction  of  reg- 
ulations, and  recoui*se  is  often  had  to   it  as  a  matter  of  historicaJ 
illustration  and  confirmation,  even  when  the  language  of  the  regula- 
tion is  entin^y  free  from  doubt. 

11.  **  He  knows  not  the  law  who  knows  not  the  reason  for  the  law." 
In  construing  a  regulation  the  reason  for  it  may  be  taken  into  account, 
and  cases  ex<'luded  from  it  which,  although  within  the  letter  of  the 
reguhition,  are  not  within  the  reason  for  it.     This  also  is  the  applica- 
tion of  a  ])rinciple  of  statutory  construction.     "It  is  a  familiar  rule, 
say  the  Supreme  Court,  "that  a  thing  may  l>e  within  the  letter  of  the 
statute*  and  y(»t  not  within  the  statute,  because  not  within  its  spirit 
nor  within  the  intention  of  its  makers.     This  has  been  often  assertei 
and  the  re|K)rts  an^  full  of  cases  illustrating  its  application.    Thi?i* 
not  the  su))stitution  of  the  will  of  the  judge  for  that  of  the  legislator, 
for  frequently  words  of  general  meaning  are  used  in  a  statute,  word* 
broad  enough  to  include  an  act  in  question,  and  j'et  a  consideration  of 
the  whole  legislation,  or  of  the  circumstances  surrounding  its  enact- 
ment, or  of  the  absurd  results  which  follow  from  giving  such  hnnA 

»  Sw  (i.  ('.  M.  ().  No.  27,  Navy  Dep't,  1898. 
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LOiinin^  to  the  words,  iiuikes  it  iiiiroasormhh*  to  U»lievo  that  th<»  lega- 
tor intended  to  include  the  iKirtieiiiar  act/' ' 

V2,  When  the  pun(*tuation  is  sneh  as  to  interfere  with  true  interpre- 
tion,  it  should  l)e  disrejrai'ded.     This  iiile  of  statutory  interpretation 
i*Jt    applicable  to  the  interpretation  of  regulations.     But  the  evidence 
the  interference  should  Jm»  clear.     As  stated  l>v  Black  and  the 
thorities  cited  by  him:  "In  the  intcrpretjition  of  written  instru- 
iia€f*nt**,  very  little  consideration  is  given  by  the  courts  to  the  punctua- 
tion, and  it  is  never  allowed  to  interfere  with  or  control  the  sense  and 
in€?^aning  of  the  language  used.     The  words  emjiloyed  must  l>e  given 
tb^ir  common  and  natunil  effect,  regardless  of  the  pun(*tuation  or 
gT^cunmatical  construction;  and  considerations  liased  on  the  punctua- 
tion alone  must  never  l>e  allowed  to  violate  the  well-settled  rule  that, 
wlncre  it  is  possible,  eff^M't  must  U*  given  to  every  sentence,  phrase, 
and  word,  and  the  parts  must  bc»  compart*d  and  considered  with  refer- 
ence to  each  other.     Punctuation  is  a  most  fallible  standard  by  which 
to    interpret  a  writing;  it  may  \ye  resorted  to  when  all  other  means 
fail;  but  the  court  will  first  take  the  instrument  bv  its  four  corners, 
in  order  to  ascertain  its  true  meaning;  if  that  is  apixirent  on  judicially 
inspecting  the  whole,  the  punctuation  will  not  )k»  suffered  to  change  it. 
**If,  therefore,  the  words  of  the  act,  biken  in  themselves  alone,  or 
compared  with  the  context  and  read  in  the  light  of  the  spirit  and 
reason  of  the  whole  act,  convey  a  precise  and  single  meaning,  they 
are  not  to  be  affected  by  the  want  of  propi>r  punctuation  or  by  the 
insertion  of  incorrect  or  misphiced  marks."'* 
I  '**  Punctuation  in  written  instruments  may  sometimes,  in  cases  of 

\  ambiguity,  shed  light  upon  the  meaning  of  the  jwities,  but  it  is  never 
I  allowed  to  overturn  what  s«»ems  thc»  plain  nieaning  of  the  whoh» 
instrument.     It  may  be  resorted  to  when  all  other  nieans  fail."' 

13.  The  Army  regulations  (consist  of  a  great  num}>er  of  individual 
^gulationSy  derived  from  a  great  variety  of  sources,  and  reduced  to 
^onds  by  many  different  {lersons.  They,  to  a  large  extent,  relate  to 
^e  businei^  of  the  different  staff  d«»partments  of  the  Anny,  the  regu- 
lations relating  to  one  deimrtnuMit  often  not  affe<'ting  others.  Words 
^y  sometimes,  in  cons(HiueiH*e  of  this,  1m*  differently  used  in  different 
l^nneetions,  or,  perhai^,  with  meanings  qualified  by  their  surround- 
^•igs.  The  rule  of  statutory  <-onstruction,  XoKritrr  n  socHm^  here 
applies.  To  illustratt^:  Panigniph  771,  of  the  Anny  Hi^gulatioiis  of 
l^J*,  prescribed  that  affidavits  or  de|X)sitions  might  \n^  taken  bofon* 
<^rtain  military  officers,  without  specifying  in  what  cases.  According 
to  the  language  of  this  paragraph,  tiiken  by  itself,  tliest*  officers  w(»re 

^  143  U.  a,  450. 

'Black's  Construction  and  Interpretation  of  tlu*  I^iwh.  p.  1S(). 

'Am.  and  Engl.  £m\  of  \a\\\\  vol.  11,  p.  r)21,  ami  anthorities  v\Uh\. 
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gfiven  the  power  to  take  affidavits  and  depositions  (which  was  held  to 
include  the  adniinistering  of  oaths)  for  all  purposes  whatsoever:  but, 
as  the  pai*agraph  was  amongst  other  paragraphs,  and  in  an  article, 
relating  to  property-  accountability,  it  was  evidently  the  intention  to 
confer  the  power  (an  excess  of  authority  even  then)  onl}'  for  the  pur- 
pose of  accounting  for  public  property  in  the  custody  of  the  militar}' 
establishment.  The  meaning  of  the  paragraph  was  determined  by  iU 
surroundings. 

14.  As  with  statutes,  so  with  executive  regulations,  contemporane- 
ous construction,  and  official  usage  for  a  long  period,  by  the  persons 
charged  with  their  administration,  are  among  the  legitimate  aids  in 
determining  their  meaning.  By  contemporaneous  construction  is 
meant  that  put  on  the  regulation  at  the  time  that  it  was  made.  As 
usage  under  a  regulation  is  generally  founded  on  contemporaneous 
construction,  these,  thus  united,  should  ordinarily  be  considered  as 
conclusiv^e;  except,  of  course,  when  the  question  is  as  to  a  conflict 
between  the  regulation  and  some  superior  rule  of  action.* 

In  the  administration  of  military  affairs,  as  in  other  branches  of 
government,  precedents  are  of  great  value,  and  an  authoritative  con- 
struction, once  given  to  a  regulation,  should  thereafter  receive  great 
weight.  St<fre  deci^is^  et  non  quieta  mavere^  is  a  maxim  applicable  to 
constructions  of  regulations  by  the  Executive,  as  well  as  to  construc- 
tions of  law  by  the  courts.  To  change  the  accepted  meaning  of  a 
regulation  ))y  a  new  construction  is  disturbing,  and  should  })e  avoided. 
It  is  preferable  to  change  the  regulation  itself  when  that  can  be  done. 

We  see  it  sometimes  announced  that  the  action  taken  in  a  ca^^  will 
not  be  followed  as  a  precedent.  This  is  scarcely  more  than  a  declara- 
tion of  a  present  intention  in  regard  to  future  action,  and  as  such 
affects  only  the  authority  making  it,  and  is  not  even  legally  binding 
on  him.  If  the  thing  done  be  within  the  legal  power  of  the  authority 
doing  it,  it  will  be  a  precedent,  although,  perhaps,  weakened  by  the 
circumstances  of  the  case.  Accordingly,  we  find  precedents  of  this 
kind  cited,  notwithstanding  the  announcement  that  the  action  taken  is 
not  to  be  so  regarded. 

But  it  is  not  the  object  of  these  remarks  to  treat  the  subject  of  the 
construction  of  regulations  at  any  length.  All  that  has  been  attempted 
has  been  to  point  out  a  few  of  the  most  important  principles.  For 
the  rest  it  may  be  said  that  in  general  the  rules  of  statutory  construc- 
tion will  be  safe  irui<les. 


^ Under  the  head  of,  "Principles  governing  Kegulationp,"  CJolonel  Winthrop,  in 
his  work  on  Military  Law,  points  out  and  discusses  the  following  rulee: 

1.  They  iuu.st  not  (H)ntravene  existing  law. 

2.  They  must  n(>t  legislate. 

'.\.  They  must  eontine  themselves  to  their  subject. 

4.  Thev  must  be  uniform. 

5.  They  should  be  ecjuitable. 


APPENDIX   B. 


HE  USE  OF  THE  ARMY  IN  AID  OF  THE  Oimi  POWER, 
BY  0.  NOSMAN  LIEBES,  JUDOE-AD VOO A  IE  GENERAL, 
n.  S.  ABXY,  1898. 


By  the  use  of  the  Aniiy  in  aid  of  the  civil  power  in  here  meant  it« 

under  some  power  granted  by  the  Constitution  of  the  United  States, 

e  "5^  '^er  directly  or  through  the  medium  of  legislation.    ''  War  powers," 

i«'"M  <lependent  of  the  Constitution,  whatever  they  ma}'  Ije,  and  whether 

l^^jgislative  or  executive,  are  no  part  of  this  subject.*     The  use  here 

»^i:>oken  of  has  reference  to  the  (wniisions  for  the  employment  of  the 

:KTny,  that  is,  to  the  purjK)ses  for  which  it  ma}'  l>e  used,  and  not  to 

Inat  it  may  do  in  carrying  out  the  use.     The  occasions  had  in  view 

^^■^■^  those  of  resistance  to  the  law  not  amounting  to  war,  and  the  sub- 

]^<5tto  which  these  obseiTations  will  be  more  especiall}'  addressed  is 

tt^o  employment  of  the  Army  in  executing  the  laws  of  the  United  States 

•^^€i  in  protecting  their  instrumentiilities  of  government  against  unlaw- 

f*-^  1  interference. 

The  Army  Appropriation  A<*t  of  June  is,  187s,  contained  the  fol- 
l^'^ving  provision: 

^'•From  and  after  the  pissage  of  this  act  it  shall  not  l)e  lawful  to 
®^>^ ploy  any  part  of  the  Army  of  the  United  States,  as  wj^wne  rn/fu'fafff.% 
otr  otherwise,  for  the  purpose  of  executing  th«»  laws,  except  in  such 
^J'M^cs  and  under  such  circumstances  as  sucli  employuu»nt  of  said  force 
^'^^^•jbe  expressly  authorized  by  tl»e  Constitution  or  by  a<*t  of  Congress; 
*rici  no  money  appropriated  by  tl»is  uct  shall  be  used  to  pay  any  of  the 
^^l^enses  incurred  in  the  employment  of  any  troops  in  violation  of  this 

^  The  North  American  Review  for  N(»vcinlH»r,  1S<)(),  pnhlisht»s  the  writer's  views 

^  ^hat  ocmstitates the  iuntification  of  the  war  power  known  as  ''  nuirtial  law."    The 

P^ition  is  there  taken  that  martial  law  is  «U'iensihle  only  as  an  exercise  of  extvutive 

J^^^^tary  power  foundeil  in  actual  n<M'cssity,  thus  Misa^'reeinj;  with  the  view,  sonie- 

***^ee  aovanced,  that  it  is  within  the  power  oi  Congress  to  authorize  it. 
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section  and  any  person  wilfully  violating  the  provi.sion.s  of  thii*  secrion 
shall  l>e  deemed  guilty  of  a  misdemeanor  and  on  conviction  thereof 
shall  be  punished  by  a  fine  not  exceeding  ten  thousand  dollars  or 
imprisonment  not  exceeding  two  years  or  by  both  such  fine  and  impris- 
onment.'' 

From  June  30th  until  November  2l8t,  1877,  the  Army  of  the  United 
States  was  maintained  without  an}'  appropriation,  the  two  Houses  of 
Congress  having  failed  to  agree.  It  would  be  foreign  to  the  purpose 
of  these  remarks  to  comment  on  this  significant  fact  in  our  coniititu- 
tional  history,  ])ut  the  proceedings  in  Congress  which  led  to  the  failure 
of  the  Army  Appropriation  Act  at  the  second  session  of  the  Forty- 
fourth  Congress,  and  those  which  resulted  in  the  above  legislation,  are 
part  of  the  history  of  the  subject  under  consideration. 

On  the  22d  of  January,  1877,  the  President,  in  response  to  a  resolu- 
tion of  the  Hoase  of  Representatives,  made  the  following  communica- 
tion: 

*^7J?  the  Ho^ise  of  Representatives: 

^'On  the  9th  day  of  Dei»emljer,  1876,  the  following  resolution  of  the 
House  of  Representatives  was  received,  viz : 

"^^fWr^'/z,  That  the  President  be  reauested,  if  not  incompatible 
with  the  public  interest,  to  transmit  to  tnis  Hoase  copies  of  any  and 
all  orders  or  directions  emanating  from  him  or  from  either  of  the 
Elxecutive  Departments  of  the  Government  to  anv  military  commander 
or  civil  oflicer,  with  refei'ence  to  the  service  of  tte  Armv,  or  any  por- 
tion thereof,  in  the  States  of  Virginia,  South  Carolina,  Louisiana,  and 
Florida,  since  the  1st  of  August  last,  together  with  reports,  by  tele- 
graph or  otherwise,  from  either  or  any  of  said  military-  commanders 
or  civil  officers.' 

'^  It  was  inmiediatelv,  or  hoon  thereafter,  referred  to  the  Sei'retanr 
of  War  and  the  Attorney  (leneral,  the  custodians  of  all  retained  copies 
of  'orders  or  directions'*  given  ])y  the  Executive  Department  of  the 
Governmo?it  covered  hy  tne  alK)ve  inquiry,  together  with  all  infor- 
mation upon  which  suc&  *  orders  or  directions '  were  given. 

'"The  iiifornmtioii,  it  will  be  observed,  is  voluminous,  and,  with  the 
limited  clerical  force  in  the  Department  of  Justice,  has  consumed  the 
time  up  to  the  present.  Many  of  the  conmiunications  accompanying 
this  have  lieen  already  made  public  in  connection  with  messages  here- 
tofore sent  to  Congress.  This  class  of  information  includes  the  impor- 
tant documents  received  from  the  governor  of  South  Carolina,  and 
sent  to  C'Ongress  with  m^'  message  on  the  subject  of  the  Hamburgh 
massacre;  also  the  doeuuients  accompanying  my  response  to  the  reso- 
lution of  the  House  of  Representatives  in  regard  to  the  soldiers  sta- 
tioned at  Peters})urgh. 

'^  There  have  also  come  to  me  and  to  the  Department  of  Justice,  from 
time  to  time,  other  earnest  written  communications  from  persons  hold- 
ing public  trusts  and  from  others  residing  in  the  South,  some  of  which 
1  append  hereto  as  Ijearing  upon  the  precarious  condition  of  the  pub- 
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]u-  p«iire  in  thoHp  ^into.  Tlit'w  <-ommunkwtions  1  b»ve  rcMiwin  to 
rcyurd  ii"  iiiadi-  l>y  iv«pei-tal)l('  and  resixmsible  men.  Many  of  them 
clf-prt>ratr  thi*  [mblicution  of  tlieir  immi'i'  nti  involving  dnnj^r  to  thvm 
perMiitally. 

"Thf  iTtwrtii  hiTPtoforc  made  \>y  c-onimittfM'M  of  (.'onpri'ww  of  the 
rvMiUf  of  thvir  Inquiries  in  MWisisippi  iuid  in  Louisiitnii.  Hml  iho  nvw»- 
pnjiers  of  spvcral  Siatos  rccomnK'nainjr  'tho  MWiwippi  plan.'  have 
mLM>  fiiriiii'hcd  ini|>"iiaiil  ilntft  for  cstiniHlinfr  tho  ditnffi'i'  to  tht'  pul)li(> 
ppwp  and  ordtT  ifi  tbusi-  States. 

"  It  in  I'nouth  to  mhv  that  thpwe  difTort'nt  kindn  and  ijoiinvs  of  eri- 
dvm-f  have  k-rt  no  dmilit  Hlmt4'ver  in  my  mind  that  intimidation  htto 
been  u?*d.  and  actual  vioh-nec,  to  an  extent  requiring  the  aid  of  the 
I'niled  Staler  <iovcrnmpnt.  where  it  wan  nmctieahle  t.i  furninh  such 
mid.  in  Soutii  Carulina.  in  Florida,  and  In  LtuiHiana.  iv*  well  as  in 
Mii«*inHtppi,  in  Alatiama,  and  in  (leorgia. 

"The  trcM)pK  of  the  Unit'-d  States  havelteen  but  K|»iriii)rly  nacd. and 
in  no  <■»■*  so  as  to  interfere  with  the  f  re<'  ■'\eni-t>  .>f  the  right  of  «uf- 
fragp.  Wrv  few  ti-ooiw  were  avaitaMi'  tot  t!i>-  piii  jkim'  of  preventing 
or  supprcwimg  the  violeme  and  inlitiiiilidion  ixi^riii;;  in  the  Stateit 
■bore  named.  In  no  <-ase  except  that  i>f  South  {'urolina  wa«  the  nmil- 
bfr  of  iHi)dien>  in  any  State  incotwed  in  untid])ation  of  the  eleetiim, 
Mivin>;  that  twentv-four  men  and  an  officer  were  »cnl  fnnn  Fort  Fooie 
to  IVlepiburgh.  Va.,  where  dbturtmnces  were  threatened  prior  to  the 
election. 

'■  So  trotips  were  stationed  at  the  voting-plaecs.  In  Florida  and  in 
IxKiiiiiann.  n>Mpectivelr,  the  ^mall  numl>er  of  soldiers  already  in  the 
aaid  SlRte*  were  ntutioned  at  nucIi  poinbt  in  nu-h  Static'  nut  were  moat 
threatened  with  violence,  when*  they  mijrht  lie  available  a^  &  jumiu-  for 
Ihf  offlivr  whiw  duty  it  wa>i  to  piv^iene  llie  iM-ao'  and  prevent  intim- 
idution  of  ToterK.  Such  a  diMjioHition  of  the  troops  neenied  to  ue  rea- 
Minahle,  and  juNlified  by  law  and  precedent,  while  it«  omission  would 
h«ve  [>een  iniiinHiHtont  with  the  (-on*titutiorml  duty  of  the  I'l-eaident  of 
the  I'nited  Slattw  'to  take  care  that  the  laws  lie  faithfully  executed.* 
The  Mtatute  expn'-v<!y  forbidn  the  bringing  of  tixKij)^  to  the  polls, 
•except  where  it  i"  necei«)«r\'  to  k«H-ptlie|(('a«'e.'  implving  that  to  keep 
tbe  pHw-e  it  may  lie  done.  Itut  thi»  even,  so  far  a»  f  am  advised,  has 
IHA  lit  any  ctn^'  tieen  dcnie.  Thi-  statiuninir  of  a  e«)miiany  or  jwrt  of  a 
ooranany  in  the  vicinity,  whcit-  they  would  l>e  available  to  prevent  riot, 
hail  lieen  the  onlv  uhc  made  uf  lr<M>|m  prior  to  and  at  the  time  of  tlio 
ihe  ehvtionH.  Where  so  Htationed.  ihcy  could  Ix-  called,  In  an  emer- 
gency nv^iiirinp  it,  hv  a  maraha!  or  deputv  marshal  on  apiimf  to  aid  in 
nipprciximg  uiduwful  \  i<ilerice.  The  endence  which  hiui  f»m»  to  mo 
hkit left  me  no  ground  to  doubt  that  if  there  had  Wen  more  military 
force  araiUble.  ii  would  have  l>een  my  duty  to  have  diHposed  of  it  in 
M-riintl  StaU«j«  with  it  view  to  the  prevention  of  the  violence  and  intiml- 
dalino  which  have  undoubtedly  contribnied  to  the  defeat  of  the  eli>ction 
bw  in  Misibv-^ipiii,  .-VLilioina.  and  Oeorgia.  a.-' well  aHinSiiuth(.'HroIiiui, 
LtMiiFiaim,  and  Florida. 

•'Uy  Article  IV.  section  4.  of  the  ('on^ititnllon.  "The  I'niled  Stated 
Rhall  "guarantee  to  even'  State  in  thin  Tnion  n  republican  form  of 
gorerumenL  and  on  a|Tp1ic»lion  of  the  legialiiture.  or  nf  the  exi>4^ittive 
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(when  the  legislature  can  not  be  ix)nvened),  shall  prote<*t  each  of.them 
against  domestic  violence/ 

•^^By  act  of  Conj^ress  (Rev.  Stat.,  U.  S.,  sec.  1034,  1035)  the  Presi- 
dent, in  case  of  '  insurrection  in  any  State,'  or  of  ^  unlawful  obstracdoQ 
to  the  enforcement  of  the  laws  of  the  United  States  by  the  ordimry 
course  of  judicial  proceedings,'  or  whenever  ^domestic  violence  in  any 
State  so  obstructs  the  execution  of  the  laws  thereof,  and  of  the  United 
States,  as  to  deprive  any  portion  of  the  people  of  such  State'  of  their 
civil  or  political  rights,  is  authorized  to  employ  such  part^  of  the  land 
and  naval  forces  as  he  may  deem  necessary  to  enforce  the  execution 
of  the  laws  and  preserve  the  peace,  and  sastain  the  authority  of  the 
State  and  of  the  Ignited  States.  Acting  under  this  title  (6^)  of  the 
Revised  Statutes,  United  States,  I  accompanied  the  sending  of  troop 
to  South  Carolina  with  a  proclamation  such  as  is  therein  prescribed 

''The  President  is  also  authorized  by  act  of  Congress  "to  emploT 
such  part  of  the  land  or  naval  forces  of  the  United  States'  •  *  ^ 
'as  shall  be  necessar}-  to  prevent  the  violation  and  to  enforce  the  doe 
execution  of  the  provisions'*  of  title  24  of  the  Revised  Statutes  of  the 
United  States  for  the  protection  of  the  civil  rights  of  citizens.  anM)ng 
which  is  the  provision  against  conspiracies  'to  prevent  by  force, 
intimidation,  or  threat,  any  citizen  who  is  lawfully'  entitled  to  vote, 
from  giving  his  support  or  advocacy  in  a  legal  manner  toward  or  in 
favor  of  the  election  of  any  lawfully  qualified  person  as  an  elector  for 
President,  or  Vice-President,  or  as  a  member  of  the  Congress  of  the 
United  States.'    (Rev.  Stat,  U.  S.,  1989.) 

**In  cases  falling  under  this  title,  I  have  not  considered  it  necessary 
to  issue  a  proclamation  to  preclude  or  accompany  the  employment  w 
such  part  of  the  Anny  as  seemed  to  l>e  necessary. 

^*  In  case  of  insurrection  against  a  State  government,  or  against  the 
Government  of  the  United  States,  a  proclamation  is  appropriate;  bat 
in  keeping  the  jx^ace  of  the  United  States  at  an  election  at  which 
members  of  Congress  are  elected,  no  such  call  from  the  State  or  p^o^ 
lamation  !)v  the  President  is  prescribed  b\'  statute  or  required  br 
precedent. 

*'In  the  case  of  South  Carolina,  insurrection  and  domestic  violence 
against  tlie  State  government  were  clearly  shown,  and  the  applicatioii 
of  the  governor  founded  thereon  was  duly  presented,  and  I  could  nol 
deny  his  constitutional  request  without  almndoning  my  duty  as  the 
Exe<'utivc  of  the  National  Government. 

"The  conipanies  stationed  in  the  other  States  have  l)een  employed 
to  secure  tlie  hc^tter  execution  of  the  laws  of  the  United  States  anata 
preserve  tlie  pence  of  the  United  States. 

•"After  tlie  election  had  ln^en  had,  and  where  violence  was  appi«* 
bended  ])v  whieii  tlie  returns  from  the  counties  and  precincts  might  be 
destroyed,  troops  were  ordered  to  the  State  of  Florida,  and  those 
already  in  Louisiana  wimv  ordered  to  the  points  in  greatest  danger  ol 
violence. 

•*I  have  not  enipl()y(»d  troops  on  slight  occasions,  nor  in  anyca* 
where  it  has  not  been  iiecessiiry  to  the  enforcement  of  the  laws  of  th 
United  States.  In  tliis  1  have  l)een  guided  by  the  Constitution  anJ 
the  laws  which  have  l)een  enacted  and  the  precedents  which  have  beei 
formed  under  it. 
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**It  has  been  necessary  to  emplo}'  troops  occasionally  to  overcome 
esintance  to  the  internal-revenue  laws,  from  the  time  of  the  resist- 
Bce  to  the  collection  of  the  whisky  tax  in  Pennsylvania,  under 
HTashington,  to  the  present  time. 

**In  1854,  when  it  was  apprehended  that  resistance  would  be  made 
n  Boston  to  the  seizure  and  return  to  his  master  of  a  fugitive  slave, 
ie  troops  there  stationed  were  employed  to  enforce  the  master's  right 
under  the  Constitution,  and  troops  stationed  at  New  York  were  ordered 
lobe  in  readiness  to  go  to  Ik)ston  if  it  should  prove  to  be  necessaiy. 

'•In  1859,  when  Jonn  Brown  with  a  small  numl)er  of  men  made  his 
attack  upon  Harper's  Ferrv,  the  President  ordered  United  States 
troops  to  assist  in  the  apprehension  and  suppression  of  him  and  his 
party,  without  a  foiinal  call  of  the  legislature  or  governor  of  Virginia, 
and  without  proclamation  of  the  President. 

•'Without  citing  farther  instances,  in  which  the  Executive  has 
exercised  his  power  as  commander  of  the  Anny  and  Navy  to  prevent 
dr  suppress  resistance  to  the  laws  of  the*  United  States,  or  wnere  he 
bas  exercised  like  authority  in  ol>edience  to  a  call  from  a  State  to  sup- 
press insurrection,  I  desire  to  assure  l)oth  Congress  and  the  countiy 
that  it  has  been  my  purpose  to  administer  the  executive  powers  of  the 
Government  fairly,  and  in  no  instance  to  disregard  or  tmuscend  the 
limits  of  the  Constitution. 

^^  U.  S.  Grant." 

The  bill  passed  the  House  of  Representatives  at  the  second  session  of 
the  Forty-fourth  Congress  pro|K>sed  to  rwluce  the  numerical  strength 
of  the  Army  and  to  prevent  its  us(»  in  support  of  the  claims,  or  pre- 
tended claims,  of  any  State  government  or  officer,  until  such  govern- 
ment should  be  duly  recognized  by  Congress.  The  reason  assigned 
for  this  was  the  impix>per  use  of  the  Army  in  the  Southern  States. 
Thas,  Mr.  J.  D.  C.  Atkins,  a  raemlM»r  from  Tennessee,  said: 

**Had  the  people  l)een  allowed  without  Federal  coercion  to  manage 
their  own  affairs  since  the  war,  thev  would  have  done  so  much  more 
justly  to  all  concerned  and  with  far  givater  satisfaction  to  a  very  large 
majority  of  the  people  even  of  the  Northern  States. 

**The  disrupted  condition  of  scM'iety  whicli  the  war  left  among  other 
evils  as  a  heritage  to  the  South,  and  which  almost  always  follows  civil 
ware  from  necessity,  affonh^d  a  pretext  for  th(^  us(»  of  the  Army  in 
those  States.  And  as  the  dominant  party  det(M*niined  to  tear  down  the 
old  State  governments  and  also  the  new  on(\s  which  were  s(»t  up  by 
President  Johnson  and  enter  upon  its  famous  and  ill-advisi'd  rccon- 
•truetion  policy — and  I  only  six*ak  of  it  now  for  the  purpose  of  a  his- 
orical  illustration — and  to  do  this  were  coinpelliHl  to  inaugurate  the 
Dtten-borough  or  carpet-lmg  system  of  representation  mkI  govern- 
lent,  which  required,  or  they  supposed  it  did,  tlie  presence  of  tht^ 
rmy  to  make  it  successful,  time,  partial  >uee(»ss,  and  ha))it  have  ren- 
!red  the  use  of  the  Armv  in  the  SouthiM'n  States  a  s(»eininir  lu^cessitv 
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to  the  ruling  authoritioH  at  Washington.  It  is  to  thi-s  use  of  the  Army 
that  I  object.  It  is  degrading  to  the  dignity  of  an  American  soldier 
to  make  a  policeman  of  him;  it  is  insulting  to  his  chivalry  and  patriot- 
ism, it  is  dwarfing  his  nolJe  profession  to  the  ignoble  level  of  a  Turk- 
ish Janizarv,  who  never  tasted  the  sweet  waters  of  libertv,  but  was 
bom  and  lired  beneath  the  frowning  shadows  of  desfK>tism  and  thinks 
it  an  honor  to  lick  the  hand  of  his  master,  or  but  touch  the  hem  of  his 
gannent,  or  die  for  his  defense. 

"Amerii^ii  soldiers  policemen!  Insult  if  true,  and  slander  if  pre- 
tended to  cover  up  the  tyrannical  and  unconstitutional  use  of  the  Army 
by  protecting  and  keeping  in  power  tyrants  whom  the  people  havenol 
elected;  and  but  for  Federal  military  protection  their  governments 
would  fall  at  the  first  breath  of  popular  expression.  The  hollow  insin- 
cerity and  circumlocution  which  attended  every  step  of  the  unconsti- 
tutional use  of  the  United  States  Army  deserves  the  scorching  dennn- 
ciation  of  every  true  soldier  and  of  every  lover  of  his  country  and  of 
its  Constitution. 

*'  The  process  has  been  to  first  stifle  the  lawful  will  of  the  people 
and  set  up  in  power  these  minions  of  despotism.  This  has  been  done  * 
by  driving  at  the  point  of  the  bayonet  the  legally  elected  legislaton 
and  officers  of  those  States  from  power.  United  States  district  judges 
have  been  invoked  to  violate  the  law  and  issue  orders  wholly  illegri 
and  unconstitutional,  under  which  pretended  judicial  authority  these 
unpardonable  outrages  upon  civil  liberty  have  been  committed.  In 
this  manner  these  pretenders  tecoming  the  de  faeto  governments,  the 
President  then  virtuously  and  patriotically  responds  to  their  call  for 
troops  to  protect  them  in  their  infamous  assumption  of  authoritr. 
When  this  ix)int  is  re^iched  the  law-abiding  Executive,  full  of  devotioi 
to  the  Constitution  and  with  a  heart  always  yearning  for  peace,  pano- 
plied with  nijigisterial  ix)wer,  recurs  to  the  fourth  section  of  the  fourth 
article  of  the*  Constitution  with  infinite  satisfaction,  and  forth  with  naili- 
tarv  aid  is  jitfordod  the  men  whom  he,  in  violation  of  the  Constitution, 
fii-st  created  with  his  own  usuiping  hand.     Such  has  been  the  procesSi 

''The  last  section  of  this  ])ill  seems  to  me  to  Ik?  a  verv  salutarv  onCi 
It  provides  that  no  part  of  the  money  appropriated  >)y  it  shall  he  uaed 
in  any  State  to  maintain  the  political  power  of  any  State  government, 
>)ut  to  leave  tlie  people  of  a  State  perfectly  free  to  regulate  their 
own  affairs  in  th(4r  own  way,  subject  to  the  Constitution  of .  the  United 
States." 

And  when  the  bill  was  liefore  the  Senate  Mr.  Bavard  said: 

'*It  is  not  merely  the  cost  of  the  Army;  it  is  the  question  of  the 
tinployiiunt  of  the  Army,  That  is  the  cause  of  the  deep  feeling  whicb 
pervades  the  j)eople  of  this  country  to-day,  and  which  forms  the  chid 
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<titfi'rence  between  the  two  Houses  of  Congress  in  renpect  tothepreseDt 
tttll.  It  U  not  worth  wluli.'  to  Httunipt  to  didguisc  it;  Iho  (nvl  h  tbata 
wldrKpn-nd  lielicf  exists  that  thi-  Army  of  tbe  country  haa  licea  em- 
pk>yi>4)  Hnd  i<r  ftil'  Ik-irk  """^  ''*'"  piirp«wes  (Imif^'njuii  to  the  liliertiv» 
of  ihecouiitrj-.  That  forms  tiie  objt-ctioii  to  tlie  increase  of  the  mili- 
tori-  I'staliiwhineiil  and  form«  the  ren.-!>ont>  for  the  n>ductiori  propottod 
hy  thi*  Kepn-»eutHtive«i  of  tbu  p«x>pli].  I  only  sfH^ali  of  that  which  we 
all  know,  whjrii  tbe  whole  country  knows,  of  tbe  improp<;r  u-h.>>>  to 
which  lh<*  Aniiy  luw  ln.t;n  put  in  wrtuin  Staten  of  the  L'nion  during 
the  lant  few  yearn. 

"It  is  now  a)>[Nir«ut  that  the  <iut)^in|^  lulininistmtion  tardily  admit 
thiit  policy  ill  thi.'  iwb  of  the  Army  to  have  lieen  a  Heric»un  mistake  and 
it  niMiQiH  are  takitifT  Htepn  U>  atwiidiiii  it.  We  hear  MiitR'thing  of  a  sim- 
ilar ifugj^-istiun.  a  faint  aduiubnitiuti  of  opinion,  from  the  incoming 
Mini  in  intra  I  ion  that  tbej'  are  tn  accord  with  the.HC  ladt  expre^.tjon."  of 
opinion  on  the  {lart  nf  the  prcttent  adm  in  iat  ration.  [  mm-i^rely  hopo 
tbiH  may  lie  m>.  In  my  judgment  it  would  have  lit>en  wiser  hwl  the 
IIouM'  of  Rcprt'sentativus  moved  directly,  not  by  way  of  le>u<iMiiiig 
apiiropriatiouH,  but  directly,  for  the  repeal  of  all  those  war  measures 
atithoHxint;  the  ime  of  the  Army  in  the  sevoral  States  which  have 
fouiwl  phMT  upon  our  Htatute  b<mk«  in  the  last  Sftceu  yoari^.  The  use 
itt  military  force  of  the  nation  for  tbe  cxocution  of  the  lawx  should 
iTrtaiiily  be  the  very  la»t  resort,  and  not,  as  of  late  years,  the  very 
Arvt.  1  hope  the  iLiy  is  ni-ar  nl  hand  when  wo  shall  repeal  all  this 
military  letfislation  which  ban  sprung  up  under  a  semirevolutiouary 
•  '■•iHlitioii  of  ulfuir^.  and  permit  us  U>  return  where  the  C-onstitution 
ii-nded  our  adininistrution  of  government  should  be  restricted,  only 
.-nfon-e  law«  by  the  military  power  «»  a  Wt  resort,  and  even  when 
Til.-  military  power  was  called  in  in  aid  of  the  civil  [lower  it  was  to  [» 
liic  militia  of  the  Static,  and  not  the  Array  of  the  nation. 


"  Afler  all,  the  cure  for  nuch  eviln  must  be  in  tbe  public  opinion  of 
all  intelligent  and  courageous  people,  and  that  public  opinion  will 
pni'tii-ally  enforce  itself  upon  the  exigencies  of  the  occasion.  We 
know  there  were  emerge ncicjt,  ten  or  twelve  years  ago.  which,  thank 
heaven,  no  longer  exist,  and  there  can  be  no  doubt  that  law»  for  which 
tb*'re  wiu>  a  jni'text  or  a  mal  I'ause  at  that  time  arc  no  longer  tJie  meet 
and  proper  Uws  for  a  Jjeace  establishment.  It  is  not  the  size  of  the 
Anuy,  it  is  tlie  '"-■  to  which  the  Army  !.■»  applied;  it  bt  the  extruiirdi- 
nari'  laws  under  which  the  Anny  can  Iw  unjustly  used  and  has  Iwcn 
iifd.  It  is  the  repeal  of  ihone  laws  that  I  seek,  in  order  that  tbe 
'tntry  may  )«■  put  in  atafu  'futi  itttir  btJ/um.  It  is  that  tbe  luw  of  the 
ititary  as  an  aid  to  civil  iiower  should  be  the  very  hwt  resort  in  a 
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governniont  of  laws,  and  that,  under  our  system,  where  the  kwsare 
to  ))e  enforced  in  aid  of  the  State,  the  State  militia,  and  not  the  Army 
of  the  United  States,  should  be  called  upon.'' 

The  Senate  passed  a  substitute  for  the  House  bill,  leaving  the  Army 
on  its  existing  footing,  and  omitting  the  provision  restricting  its  use. 
The  house  thereupon  i-efused  to  concur  in  the  amendments,  and  the 
bill  failed  to  l)ecome  a  law;  the  Army  Appropriation  Act  for  the  fiscal 
year  ending  June  30th,  1878,  not  being  passed  until  November  21st 
1877. 

Similar  delmtcs  were  had  the  next  vear.  Mr.  Wm.  Kimmel,  i 
mem>)er  from  Maryland,  then  very  fully  discussed  the  subject  of  the 
employment  of  the  Army  to  execute  the  laws,  and  offered  the  follow- 
ing as  an  amendment  to  the  Army  Appropriation  Act:  **/Vr>r/M 
That  from  and  after  the  passage  of  this  act  it  shall  not  be  lawful  to 
use  any  part  of  the  land  or  naval  forces  of  the  United  States  to  execute 
the  laws  either  as  2i  ]y(tH«e  coiuitatus  or  otherwise,  except  in  such  case* 
as  may  be  expressly  authorized  by  act  of  Congress-^ — language  sub- 
stantially the  same  as  that  finally  enacted,  except  in  one  impoitafit 
particular,  ?iameh',  the  recognition  by  the  final  enactment  of  the  bA 
that  there  is  self-acting  authority  in  the  Constitution  for  the  emploT- 
ment  of  the  Annv.  This  clause  received  earnest  consideration  in  the 
Senate,  where  it  was  amended  so  as  to  contain  such  recognition.  **!• 
a  matter  of  course,''  said  Mr.  Windom,  '^you  can  not  limit  the  pownr 
of  the  President  as  authorized  and  granted  by  the  Constitution." 

The  debate  was  an  interesting  one,  but  too  long  to  follow  in  detail' 
An  attempt  was  made  to  strikeout  the  word '^  expressly/' but  that 
failed.  But,  manifestly,  the  clause  as  enacted,  recognizes  the  QonSr 
tution  as  a  dinu't  source  of  authority  for  the  employ ment  of  theAm^. 
This  is  a  very  important  consideration  in  the  construction  of  the  legis- 
ation.  And  another  matter  of  great  importance  is  also  to  be  obeerrei: 
with  r(»fereiic(*  to  it.  The  enactment  prescribes  that  it  shall  be  unb*- 
ful  to  employ  any  pirt  of  the  Amn^  as  aposst  cfwutatus.  or  otherwise,; 
for  the  ])urix)se  of  executing  the  laws,  except  when  it  is  expr^\ 
auth<)riz(»d  by  the  Constitution  or  by  act  of  Congress.  Now,  it  isef**' 
dent  that  the  word  "*  expressh' ■' c^an  not  l)e  construed  as  placing  •■ 
restriction  on  any  constitutional  power.  If  authority  so  to  use  d*: 
Army  is  included  in  a  constitutional  power,  although  it  l>e  not  expresalf 

*  When  the  hill  was  reixirte^l  from  the  tronferencHj  committee,  Mr.  Hewitt,  of  5«ie. 
York,  who  had  ('harye  ut  it,  Riiid: 

"  ThiiH  have  we  thin  day  ^*e<•u^ell  to  the  people  of  this  countr>'  the  same  great  p* 
te<'tion  afrainst  a  Htainiin^r  army  which  cost  a  struggle  of  two  hundred  years  fortl 
Commons  of  En^lan<l  to  K»rure  for  the  British  people.'* 

A  Htroug  exj)re!«?ion  of  the  fi'elinjir  existing  at  that  time. 
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ittined,  it  can  not,  of  rourso,  1m»  tukoii  awuy  hy  lojrishition.*  So  that, 
^)  far  as  any  such  c*onstitutional  jiowor  i.s  concerned,  the  i*lausc  must 
teread  as  though  the  word  "•expressly"'  were  omitted.  Nor,  indeed, 
would  the  enactment  ({ualify  future  lef^isiation,  if  it  should  )h'  niani- 
fest  that  the  intention  of  the  later  legislation  is  to  confer  the  authority. 
But  the  intention  would  have  to  1m»  very  evident,  U'cause  the  presump- 
tion would  1h»  that  the  later  legislation  is  intended  to  l)e  controlled  by 
the  tnirlier. 

Among  tht»  act-s  of  C\)ngn»ss  reganled  as  expressly  authorizing  the 
employnu^nt  of  the  Army  in  exe<-uting  the  laws,  was  the  act  of  Feh- 
nian^  25,   isOo,   emlxxlied  in  section  2(M)2  of  the  Revised  Statutivs, 

« 

forbidding  the  use  of  troops  at  any  place  in  a  State  where  an  elec- 
tion should  l)e  held,  unless  it  should  l>e  n(*cessarv  'Mo  i*ei)el  the  armed 

'  Kx-Attoniev  General  Miller,  in  a  letter  tn  AttornfV<  Jt'iieral  Oliiev,  <!aU*<l  July 
11,  IKW,  rail] :  ■ 

''Withcmt  aflPuminKtliat  what  I  may  nay  or  think  ii'of  any  f)]iorial  value,  1  Ix*^  to  nay 
that  what  you  havedoue  and  wliat  vou  hav<*HHi(l,  h»  funu4  tin*  Haine  han  lM*eii  liniught 
to  mv  attention,  in  connect  if  m  witfi  tlic  rnrrciit  Htrikt^aiid  IalN>r  tnmblfH,  has  inv 
eonliii]  commendation  and  it*,  aa  I  think,  ontithnl  tn  the  aj>i>n*val  of  all  funni  citl- 
Kiu.  Tliat  the  President  hanthe  authority  ami  that  it  is  hiH  duty  to  um*  tin*  whoU* 
power  of  the  Govennnent  for  the  enfontMnt-nt  ai  t!i«*  laws  nf  tht*  TnitiNl  Stati*8 
Kenw  to  me  to  he  azioniatit*.  It  is  made  hin  duty  to  take  can' that  the  laws  !« 
hithfally  executed.  He  w  made  0)niinanilcr-in-C'hicf  of  tlu*  Army  and  Navy.  In 
Biyjadjsineiit,  the  i»ower  thus  nmfernMl  in  j^ivt-n  in  onliT  that  he  mav  extn-ute  the 
datvthiiH  im|Kieed.  For  this  reaMni.  I  havo  ahvays  Infu  of  tlu'  < (pinion,  and  ho 
idiiiied  lYenident  Harriaon,  tliat  th<*  jhuu**'  mm  Hat n^  Htatute,  in  tn)  far  la*  it  atti*mpt(Hl 
to  iviitrirt  the  President  in  xwiuf^  the  Army  for  tht'  (>iifi>nvnH'nt  of  tlie  lawn,  was 
ioTiliii,  tjecauKe  beyond  the  iwwer  of  C'on^rivsp*;  that  it  wan  no  mon?  e<»niix'tent  ))y  a 
iitute  to  limit  the" power  of  the  Pn^sidcnt,  m*  nmimandcr-in-i'hiof,  to  use  th<*  Army 
fortheenfon^ment  of  the  lawn  than  it  is  comiN'ti'iit  to  limit  l>y  Htatute  tho  oxerc*i>H) 
oftlie  parthiniuK  or  appointing  {>ow(>r.  IIitl<lin^  thcrn*  views.  I  reinuittthat  I  have 
been  gratifie<I  at  the  decision  and  vi};<»rwith  whirh  tUv  Pn^ident's  ]M)wer  at)  com- 
nuuHler-in-ehief  han  been  exerris<Hl,  as  I  think  I  mav  justly  atitHumi*.  undiT  vour 
■dnw/'     ( H.  R.  l>oc.  »,  Part  2,  54th  tVnijj..  2d  h-ss..  p*  lOS.^ 

Pomeprjy  diviilen  the  exwutivi?  attrilmt«'s  and  functions  und(>r  thi*  Constitution 
into  three  cbwHit?,  viz:  Firsts  thoHc*  whirh  an*.  rompMoly  conforrrd  by  th**  terms  <»f 
theoi^eanic  law;  fe*eeondlv,  thfjee  whirh  drp«'nd  ui^m  r4om«'  prior  statute  of  (Vm^ress 
fortheopportunitiettamf  oet^ouH  uiMin  whirli  thcymuy  1h'  exen-is4*«l;  and,  thinlly, 
thofle  which  defiend  upon  some  prior  laws  of  Con^rt'sH,  not  oidy  for  the  o])i)ortuni- 
titt  and  rKiUtfions  for  their  exen-ise.  but  for  their  number,  ehaiaeter,  ami  sc-oik'. 
And  he  wivs:  **So  far  as  the  Presid«'nt  has  exeeutive  funrtions  din*rtly  conferred 
Upon  him,  he  it!  independent  of  ('on};n*ss.  It  was  never  intended  that  the  le^isla- 
tore  phould draw  to  itself  the  dutvof  administ<*rin^  the  laws  whieh  it  maki-s.  There 
wdanger,  it  can  not  bedoubti*<],  lest  the  Congress  should  trmeh  u|»on  the  attribiit«'s 
)f  the  Executive.  ThiH  in  not  ilone  by  interfering:  with  the  elass  of  |M>wers  tirst 
ibove  stated  (sect!.  635,61^6).  The  subj»'et-matter  of  thew  |H>wers  lirs  so  plainly 
)eyoDd  the  sphere  of  the  lejrislatuns  that  any  assertion  of  jurisdiction  ovjt  them  i-j 
iirrily  to  be  anticipated.  The  ti*ndenry,  if  it  exists  at  all.  is  ti»  eontrol  the  Pn'sidrnt 
D  the exen'iae  of  nia  functions  of  the  s4M'(»n<l  «>lass  (see.  (>:i7');  or  to  runmnt  tho«.('  nf 
!ie  third  claas  (sec.  038)  to8ulH>nlinateH.  and  to  limit  anil  restrain  thr  President  in 
ay  practical  exercise  over  thr»se  suliordinates,  of  his  {Mtwcr  to  *  tak**  i-an*  that  the 
iWH  lie  liaithfullv  exeiTUteil.'     I  ihmnI   hardly  >ay  that   surh   levM^iaiiMii   jw  np|io*<i(>il 

the Hpirit of  tfie  ofvanic  law;  and  if  it  U'canit*  Lr«'n«TaI.  \\«>iild  bn-ak  'Imwh  the 
lieijendence  of  the  Kxecutive,  and  pra<-ti<*Hlly  rnbirc  tlM>  <  iovrrmnfnt  to  :i  .'<in^le 
ilitical  branch.**     (Pomeroy***  Constitutional  Law,  o'iT.  rt  s,.f. » 


768  rSE    OF   THE    ARMY    IN    AID    OF   THE    CIVIL    P1>WEB- 

enemies  of  the  United  States,  or  to  keep  the  peace  at  the  polls.'' 
In  the  Army  Appropriation  Act  of  June  23,  1879,  it  was  prescribed 
that  no  money  appropriated  by  the  act  should  be  used  ''for  thesub- 
sistencre,  ecjuipment,  transportation,  or  compensation  of  any  portion 
of  the  Army  of  the  United  States,  to  be  used  as  a  police  force  to  keep 
the  peace  at  the  polls  at  any  election  held  within  any  State. '''  And  the 
Army  Appropriation  Act  of  the  following  year  cx)ntained  a  .similar 
provision,  with  a  proviso  to  the  effect  that  nothing  in  it  should  be  con- 
strued to  prevent  the  use  of  troops  ''  to  protect  against  domestic  rio- 
lence  in  each  of  the  States  on  application  of  the  legislature  thereof  or 
of  the  executive  when  the  legislature  can  not  be  convened.'"  ThU  leg- 
islation was  adopted  in  view  of  the  existing  law,  authorizing  the  m 
of  troops  to  keep  the  peace  at  the  polls.*  The  latter  was  expresdy 
repealed  Fel)ruary  JSth,  18J)4. 

The  use  of  the  Anny  as  SLjMfSSe  comitatuH  has  undoubtedly  been,  for 
the  present,  done  away  with  by  the  legislation  of  1878.  The  Consti- 
tution does  not  authorize  its  use  in  this  way,  and  there  is  no  act  of 
Congress  expressly  authorizing  it.*  Formerly  it  was  regarded  u 
entirely  legal  that  it  should  l)e  so  used.  ** The /><**»<?  ctfmitatmr ^ 
Attorney  General  Cushing,  **"  comprises  every  person  in  the  district  or 
county  a>K)ve  the  age  of  fifteen  years,  whatever  may  be  their  occupa- 
tion, whether  civilians  or  not;  and  including  the  military  of  aB 
denominations,  militia,  soldiers,  marines,  all  of  whom  are  alike  bound 
to  obev  the  commands  of  a  sheriff  or  marshal.  The  fact  that  thev  are 
organized  as  military  todies,  under  the  immediate  i*ommand  of  their 
own  officers,  does  not  in  any  wise  affect  their  legal  character.  They 
are  still  the  poxHv  romltatuii,  (XXI  Pari.  Hist.,  pp.  672,  ^"^^  per  Lord 
Mansfield.)"^  It  i^  to  ])e  noticed  that  Mr.  Cushing  held  that  the  mili- 
tary forces  were  bound  to  ol)ey  the  commands  of  the  sheriff,  as  well  as 
those  of  the  marshal,  while  Attorney  General  Devens  seems  to  have 
l)een  of  the  opinion  that  even  the  marshal  had  the  right  to  sumnioo 

• 

*  See  Prenident  Hayen's  niesHa^of  April  29, 1879,  in  regard  to  the  Annv  AppropO' 
ation  Act,  ami  of  May  12,  1879,  in  regard  to  a  bill  "to  prohibit  military  int^deraK* 
at  the  iMjll.y." 

*By  wHtion  li^H4,  Revine^l  Statnte^,  oommiaBioners  chai^^ed  with  certain  dutitf 
under  the  Civil  kijjhts  legislation  are  empowered  **to  pommon  and  call  to  their  lid 
the  byntanden*  or  {toHse  nnuitntun  of  the  proper  county,  or  such  portion  of  the  land  or 
naval  forces  of  the  riiite<l  States,  or  of  the  militia,  as  may  be  net^eeearj'  tuthepe^ 
formance  of  tlie  duty  with  which  they  are  charged."  It  will  be  notice<l  that  the 
land  and  naval  forces  are  here  Hix)keri  of  as  (]uite  dirtinct  from  the  ^xwwe  comiWW- 
It  is  alw^j  t<»  l>e  noticed  that  tluMHu-ai^ionafor  the  use  of  troops  under  this  section  have 
been  greatly  nMiuce<l  l>y  the  reT)eal  of  the  proviaions  of  the  Revise^l  Statutes  relatioi 
to  crimes  a^inst  the  ek^'tive  iranchise.  And  in  no  case  has  the  conimissiooer  i 
direi^t  contn>l  over  the  tr<M)|)e.     This  would  be  unconstitutional. 

*6  Opin.  Atty.  Cien.,  47:^.  See  also  16  «/.,  163;  and  the  instnictions  of  Attorney 
General  Evarts  and  Taft  Xo  Tnited  States  marshals,  of  date  August  20th,  1$68  m 
September  7lh,  1876,  respectively. 
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thvm  nun  j/iMur- ct/mitfituM  only  wlicn  tbey  could  U-  spared.'  llurin^ 
ill  niiiid  tbp  indppciidt^tuv,  mid  freedom  from  ititorfi'n>ucp  by  the 
i^tatt^^.  of  thi-  imslrunicntiiHticfi  of  thf  Govvriiiuont  of  tlit.->  I'nikxl 
Staten,  it  would  Rppoar  that  the  Amiy  itmld  never  have  lM»en  Kubject 
tn  till.-  t>uimitonK  of  tlic  HhiTilf.  Hut  in  view  of  the  act  of  ConiftvsK  of 
I-'Tn.  this  quehtioii  in  not  now  of  any  prartical  importance. 

(.'alkKl  forth  hy  the  unf  of  Ihu  Army  in  the  {>oliticHt  ntrairs  of  the 
Southern  States,  the  leifiHlation  of  187S  was  given  a  very  general 
efle<'t.  and  entirely  altoliMbed  itf^  uwe  as  a  juMuir  mmil^fiw — »  very 
desiraljle  tbhuU,  it  is  belie\-ed.  Further  than  thb.  it  reiiuin^d  that 
when  autliority  to  u^e  the  Army  in  the  execution  of  tiie  lawi>  ii«  given 
by  Miatute  it  shall  l»e  done  in  i>xprei<i!i  tfmii*.  Legishition  of  tbis  kind 
i.-  found  itt  an  act  of  Congress  of  Mar<-b  .^d,  ibOl,  now  coveretl  by  the 
lanl  elaum;  of  M-ction  5^7  of  the  Kevised  Statutes,  authorizing  the 
Prenidetit.  on  application  by  the  legislature,  or  governor  if  tiie  legis- 
latun-  (un  not  tie  <<oiivened.  t^i  uise  the  land  and  naval  forces  to  suppre^ts 

el  intiurrection  in  any  State  against  itM  government 
The  aet  of  IlsuT  provided:  ■"That  in  all  k-rhos  of  inMurreelion,  or 
■truetion  to  the  laww,  either  of  the  I'nitwl  Stat^,  or  of  any  indi- 
dual  State  oi'  Territory,  where  it  iw  lawful  for  the  I'liwidenl  of  the 
United  States  to  call  forth  the  militia  for  the  puipoite  of  HUppreMiing 
fnrh  iiwurn-ction.  or  of  cauMing  the  laws  to  lie  duly  cxeeutt^^.  it  "liall 
l»e  lawful  for  him  to  employ,  for  the  same  purpoMCw,  sui-b  jwrt  of  the 
land  or  naval  force  <if  the  L'nited  Statec,  as  «hall  tie  judged  necew«ry, 
having  lir»t  obnened  all  the  prerequiitites  of  the  law  in  that  respect." 
Ami  the  iicl  of  February  iWth,  17»5.  "loprovidp  for  calling  forth 
the  militia  to  exct^'ute  the  luw!*  of  the  Union."  vtc,  provided:  "That 
whenever  the  United  States  xhall  Ih>  invaded,  or  l>e  in  imminent  danger 
of  invasion  from  any  foreign  nation  or  Indian  tribe,  it  Bball  lie  hiwful 
for  the  IVesident  of  the  Tnited  States  to  call  forth  nuch  nunihi>r  of 
the  niililia  of  the  ,Stjit«^i,  <ir  Stateit,  mtwit  convenient  to  ibc  place  of 
danger,  or  »rcne  of  action,  an  he  may  judge  necessary  to  rejx>l  ■•ticb 
invuxion,  and  to  ixsiH-  hif  <irder.4  for  that  purpute  to  "Ueh  offii-er  ur 
offiivrs  of  the  militia  an  he  shall  think  proiM>r.  And  in  ease  of  an 
inMirn-ction  in  aii>  State,  against  the  government  thei-cuf,  it  nUall  lie 
hiwful  for  the  I'reHJdcnl  of  the  United  States,  on  application  of  the 
legixluiure  of  such  State,  or  of  the  exe<.'uUve  (when  Uie  legishitun-  oui 

{!«■  (vnvened).  to  call  forth  such  numl»pr  of  the  militia  of  miy  other 
Uf  itr  StaUy>.  ai»  ituiy  Im>  applied  for,  mt  he  may  jiulgc  Kullicient  to 
prHM  Biu'h  insurrn'tion. 
And    *    *     *    wbemw»r  the  Uwa  of  the  UniUid  Stat«M  »hall  be 
; 
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opposed,  or  the  exinnition  thereof  obstructed,  in  any  State,  bv  com- 
binations too  iKiwerful  to  be  suppressed   by  the  ordinar}-  course  o^ 
judicial  proceeding's,  or  by  the  powers  vested  in  the  marshals  bythL^- 
act,  it  shall  1m*  lawful  for  the  President  of  the  United  States,  to(«1, 
forth  the  militia  of  such  State,  or  of  any  other  State  or  States,  a.-*  nuir 
be  necessary  to  suppress  such  combinations^  and  to  cause  the  laws  to 
be  dulv  executed;  and  the  use  of  militia  so  to  be  called  forth  mav  be 
continued,  if  necessary,  until  the  expiration  of  thirty  days  after  the 
commencement  of  the  then  next  session  of  Congress."* 

*  Attorney  (teneral  Black,  in  an  opinion  dated  November  20,  1860,  and  addrewd 
to  President  Bu(*hanan,  naid: 

**By  the  act  of  1S07,  yon  mav  employ  such  parts  of  the  land  and  naval  foroe*  u 
you  may  judjre  necessary,  for  tKe  purpi^se  of  (^usin^  the  laws  U)  be  duly  executed, 
m  all  ca>*e8  whert*  it  in  lawful  to  use  the  militia  for  the  same  purpose.  BV  the  act  of 
1795,  the  militia  mav  Ix*  calle<i  forth  *  whenever  the  laws  of  the  United  States  shall 
be  opix)sed,  <>r  the  ext»cution  thereof  obstructed  in  any  State,  by  combinations  too 
powerful  to  Ik»  Hin>presse<i  bv  the  ordinary  course  of  iuaicial  proceedings,  or  by  the 

Eower  veste<l  in  the  marshali*.*  This  imposes  upon  the  President  the  sole  ivspjMM- 
ility  of  dei^idinjf  whether  the  exigency  has  arisen  which  requires  the  use  of  militarr 
force,  an<l  in  proiK)rtion  to  the  magnitude  of  that  responsibility  will  be  hisctrenot 
to  overstep  the  limits  i»f  his  legal  and  just  authority. 

**The  laws  referred  to  in  the  act  of  1795  are  manifestly  those  which  are  aiiminifr 
tered 

punishment 
under 

as  come  within  the  cognizance  of  the  Federal  judioiarj'.  To  compel  obedieiwe  to 
these  lawH  the  courts  have  authority  to  punish  all  who  obstruct  their  regular ailmin- 
istration,  and  the  marshals  an<l  their  deputies  have  the  same  powers  as  sheri&and 
their  deputies  in  the  several  States  in  executing  the  laws  of  the  States.  These  are 
the  ordinarv  niimns  providtni  for  the  execution  of  the  laws,  and  the  whole  spirit  of 
our  system  is  opiKKseil  to  the  employment  of  any  other,  except  in  cases  of  extreme 
necessity,  arising  out  of  gn»at  and  unusual  combinations  against  them.  Theiragency 
must  continue  to  be  UHe<l  until  their  incapacity  to  ci>pe  with  the  pK>wer  oppoeed  to 
them  shall  Ik*  plainly  <iemonstrat*Ml.  It  is  only  upon  clear  evidence  to  that  eff«t 
that  a  military  fonv  can  be  calle<l  into  the  fiel<l.  Kven  then,  it«  operatioas  must  be 
purely  defensive.  It  <'an  suppress  only  such  combinations  as  are  found  directly 
opposing  the  lawH  an<l  olistructing  the  execution  thereof.  It  can  do  no  more  than 
what  might  and  ought  to  be  done  by  a  civil  />'>»««',  if  a  civil  /kww^  could  l»e  raised  large 
enough  to  intn^t  the  same  opiKjsition.  On  such  oix^asions  especially,  the  military 
power  must  l>e  kept  in  strict  sulKirdination  to  the  civil  authority,  since  it  is  only  in 
aid  of  the  latter  that  the  former  can  act  at  all." 

On  tlif  l.^th  of  April,  1801,  I*resident  Lincoln  issued  a  pnxrlamation  declaring  that 
the  laws  of  the  I'liitcd  States  wert»  opposed,  and  their  execution  obstructed,  inijooth 
Carolina,  (irorgia,  Alabama,  Florida,  Mississippi,  Louisiana,  and  Texas  by  combina- 
tir)ns  too  po\v<*rful  to  U'  suppressed  by  the  ordinary  course  of  judicial  pPCK*e«din«f» 
or  by  the  j)owcrs  vcr^tiHl  in  tlie  marshals  by  law,  and  calling  forth  the  militia,  totne 
number  of  75. (XH),  to  suppress  said  combinations,  and  to  cause  the  laws  to  be  duly 
exe<*ute<l. 

And  on  the  3rd  of  May  the  President,  by  an  assumption  of  jK>wer  not  \*este<l  ui 
him  bv  the  Constitution,  isHue<l  the  following  proclamation: 

**  W'hereas  existing  exigencies  demand  immediate  and  ac^lequate  measures  for  the 
prote<tioii  of  the  national  Constitution  and  the  preservation  of  the  national  \j^<^ 
by  the  suj)j>ression  of  the  insurrtH'tionary  combinations  now  existing  in  several  States 
for  opp<>'nig  the  laws  of  the  rnion  and  olwtructing  the  execution  thereof,  to  which 
end  a  military  fortv  in  addition  to  that  called  forth  b;^  mv  proclamation  of  the  fif- 
teenth <lay  of  April  in  the  presiMit  vear,  apf)ear8  to  lx»  indfspensably  necessary: 

*'Now,*then»fore,  1.  Abraham  Lincoln,  President  of  the  Unite<l  States,  and  Com- 
mander-in-Chief of  the  Army  ami  Navy  thereof,  and  of  the  militia  of  the  seveial 
States  when  called  into  actual  service,  do  hereby  call  into  the  service  of  the  United 
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'  TTiid  luit  wction  was  repealed  by  act  of  July  2V,  18(J1,  "to  pro%-ide 
for  till'  Hupprc-wkm  of  the  riibellion  against  and  retdstatK-e  to  the  laws 
of  tlir  Uniird  States."  etc..  in  which  there  was  etmct«<l  lo^islation '  now 
Imn.HfernHl  to  the  Bcvin*^  Statut^w  as  section  521*8,  viz: 

"Whenever,  by  rcajwrn  of  unlawful  oljstrui'tiuus.  vombiiiation«i,  or 
aMie[nblago;<  of  {lorsons,  or  rebellion  againxt  the  authority  of  the  Oor- 
erniiit-nt  of  the  LTnited  Statc.-^.  it  i^hall  liecouie  impmctit-able.  in  the 


o  IhniiHinil  Mill  thirty-lour  vntiuilcpra,  lo  »er\f  tur  tlic  pvhod  o(  thrcp 

"  ■  luiinlcnvl  iutii  wrviw  mt  infantry  ami 

Iftiiilii  i)f  HDrulluieul  tuid  ucvaiiixn- 

-  ^  .  t  of  War. 

'  \n<1  [  aI»u  dinx'I  thai  th«  rv^cular  aruiy  of  the  I'niied  Slatwi  be  incrawcd  l>y  the 

ilitiuii  uf  «ight  mriiupnte  of  infantry,  une  ivtpiiieut  uf  cai-alry,  auil  uni-  rvfciment 

:  .irtillcrv,  makinit  altt))!till>i!r  a  nuutiiuuin  agKivfintf  itu-nasti  ut  twenty-two  tJiou- 

-tuil  nevcn  liundi><il  •iiH  fonrtocn,  otHrviv  miui  imlieivd  mwi,  the  ifotml"  i>(  whu-h 

<  niwtv  will  hIhi  Ih-  iiia<lt>  kiiuwii  ibruufch  the  Dv^ttrUnvnt  iif  War. 

.Vn<l  I  furtht-r  ilin>Li  ilie  L-nliaUiutul  for  n»t  itsw  than  iin«  or  morv  than  tbrce 
.  .m.  el  clahlprn  thoiimiul  M«nieii,  hi  aildttinn  ta  the  preeont  (on-r,  for  tbo  naval 
'>!■■<•  of  ilir  t'nite'l  Siah^.    The  detailc  of  Ih*r  eiillflimcnt  anil  orjpuilulion  will  bv 
uiU'If  knuwu  ibr^>U}th  ihr  Uejiiirlinent  of  the  Navy. 

"Thn  rail  for  voliiiittvrs.  hereby  iimilc,  and  the  lUmrtion  for  the  inrmwe  nf  Ihe 
nyular  ann  v,  aiitt  fur  Ihe  imliptDtent  of  eeanien  hereby  irtven,  tiigether  with  the  j)la>i 
of  'trsanizatfoii  luliiptwl  lor  llie  voluuU*™  and  for  t  he  resular  funia  hereby  aulhonwd, 
trill  Iw  nihuittnl  to  ContrrrCT  ■«  Boon  iw  ameniMnl. 

■'  In  the  meantime  I  eanK^v  invoke  the  c<ti)peratioii  o(  all  good  dtiieiw  In  lh« 
BHamirt*  hereby  a<lo|ite(l,  for  Ihe  eltn-tual  mijipretHiou  ol  unlawful  vluli-iitv,  lor  lb« 
fiiiparlial  ciifom-mt-nt  of  iTonntitiitional  lawH,  and  for  Ihe  apoeilitisl  noeaililv  nwloiatiiin 
«(  (MMV  and  order,  and.  with  these,  of  happineta  and  i>ru«|)erity  tlirou^thout  Iho 

'Thrfollowinecilrei't  froinaspcrrhof  Stvphvn  A.  Dongloe.  dolivorrdiulhi'Senal*. 
VIan'hl5(h,lNiil,>'X|-Uini>Ihen<>>'e>wlty  forthiili>gi*<lRti'iii;forirSte[>hf>nA.I'un)clas'a 
I  ii-w  nan  lunvt-t,  the  PriMiteiit  HUud  wirely  in  need  of  further  power: 

' '  Bui  wf  an-  lold  Ihut  tlio  l*n«idrut  ie  gaiuit  U>  i-nfortw  the  lawa  in  the  M-mleil 
-ui.-  IImw?  By  (slliiiB  iiut  the  militia  and  imin^  the  Army  and  Navy!  Th«o 
1.  rn.-iii>  ii'vilapfrvely  anua*  iU|)[«ullyaalf  we  wor«inauiilitAr7liuveraiuent  when 
n.ur'.iii  Ill»  H'lu  (lie  ntily  mleof  Brtion.  anil  thu  will  i>f  tlie  uiouari'li  wa*tl)Rnnly  taw 
1  >  111.  r-Lilij.i'C  >iir,  thi>  fnwident  ran  not  uw  Iho  Army,  or  tho  Navy,  or  thp  miUiia, 
It  ui'i  [nirpme  uiit  authoriied  by  law;  aiid  then  he  uiunt  do  it  in  uie  luauiier.  and 
only  ill  till-  niaiiner,  preBcribeil  by  law.  What  in  that?  If  Ihern  lie  an  ituwrrtwtioR 
in  any  MaU-  aoniiuit  Iho  lawH  and'aiithi>rititai  thoniif.  thi'  Pntiident  I'm!  unc  tho  mili* 
tary  i"  jmi  it  down  oidy  when  called  a|>oii  by  the  F>lale  let(l))latnr».  if  il  be  in  BeatdMi, 
or.  U  it  can  not  l*  iimveued,  by  the  goveruor.  He  lan  nut  iuterfere  vKC«pt  when 
(HjaaUil.  If.  on  thi>  mntrary,  Ibo  itinirrvft)<in  lie  againrt  Iho  law*  of  tho  Unit«d 
Stat«»  ln*Uad  of  a  Stal^  then  the  Pre«i>lent  ran  iiw  the  militar\-  only  aa  a  fojor 
rvmilahu  iu  abl  ul  the  uiaiwhal  In  Mich  laH-a  a«  are  no  extreme  that  mdidal  authurity 
aoil  Ihr  puwpr  of  the  iiuuhIuiI  lan  not  pul  down  the  olntrtii-tioti.  The  milltan-  ■'an 
out  Iw  nwl  in  uny  <-a*e  HliaU-''er  eswjit  in  aiil  of  civil  prtrcvm  to  amiii  the  iiiar)<hal 
tu  KaK-utv  a  writ.  I  i-liall  nol  ouote  tlie  laws  uiiuii  l.hia  Huh}ei.-li  but  if  wntleiueii  will 
tWer  Ul  Uie  art*  iif  ITBftand  imt.  they  will  find  that  under  Iheaclof  HM  the  mililia 
only  maid  hv  lallH  nut  lo  aid  In  thc'vnfnmnnont  o(  ih«>  law*  when  reviFied  tu  duch 
an  «ztm)I  that  the  maivliaJ  ootild  not  oveniime  the  obatructlon.  By  Ihe  act  uf  im', 
tbr  I*rtMkleut  ii>  aathuriinl  t"  uiw  thf  Anuy  auil  Navy  Ui  aid  in  unf'in'intr  the  taw>  in 
all  vatnt  wheir  il  var  IWon-  luwlnl  lo  iiae  tbi-  militia.  Ilenw  Ihe  military  |>>wer,  no 
niatl^r  whether  Navv.  nyiilan-.  volunteer*,  or  militia,  can  be  lined  ouly  in  aid  id  the 
d»il  antbnriti™. 

*'  \ow,  fir,  how  are  ymi  SoIiik  to  rtFat*'  a  ouw  in  olid  of  th<y>e  mw^IhI  Slated  whet* 
Ifap  PrMdent  wiiuM  tie  auitioHicJ  to  lail  'lat  llie  military?  You  uiuM  drat  procure 
a  writ  (rum  the  jiidK>r  diiK-rihinft  tlte  crime;  you  mu«l  pUoe  tliat  in  itio  hand*  u(  ttw 
■nanlial,  and  he  n»u>I  mevt  Miih  ohrtnirtiolM  n»  tvmler  il  imnomitilv  tor  btIB  lo 
»  il;  and  then,  and  not  till  then,  can  you  aUI  upon  the  lulhlary." 
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judgment  of  the  President,  to  enfon^e,  by  the  ordinary  eoui'se  of 
judicial  proi'eedings,  the  laws  of  the  United  States  within  any  State 
or  Territory,  it  shall  l>e  lawful  for  the  President  to  call  forth  the 
militia  of  any  or  all  the  States,  and  to  employ  such  parts  of  the  land 
and  naval  forces  of  the  United  States  as  he  mav  deem  necessan'  to 
enforce  the  faithful  execution  of  the  laws  of  the  United  States*,  or  to 
suppress  such  rel)ellion,  in  whatever  State  or  Territory-  thereof  the 
laws  of  the  Ignited  States  may  be  forcibly  opposed,  or  the  execution 
thereof  forcibly  obstnicted." 

Of  the  legislation  intended  to  invest  the  President  with  authority  to 
make  use  of  the  Army  in  the  execution  of  the  laws  this  is  the  mwt 
frequently  appealed  to.  In  1878,  after  the  passage  of  the  legislation 
of  that  year,  a})ove  cited,  Attorney  General  Devens  gave  his  opinion 
that  under  section  5298  the  President  might  use  the  Army  to  suppress 
'*  organized,  armed  and  fortified  resistan(*e  to  the  collection  of  internal 
revenue  in  Baxter  Count v,  Arkansas;'"*  and  in  the  same  year  the Pres- 
ident  issued  his  proclamation  warning  all  persons  in  the  Territory  of 
New  Mexico  to  delist  from  the  obstruction  of  the  laws  of  the  United 
States,  which  by  reason  of  unlawful  assemblages  and  combinations  of 
persons  in  arms  it  had  })ec»ome  impracticable  to  enforce  by  the  ordi- 
nary course  of  judicial  proceedings — such  proclamation  being  by  la^ 
required  l>efore  the  military  forces  could  be  used. 

In  1882,  it  appearing  that  the  enforcement  of  the  laws  in  the  Ter- 
ritory of  Arizona  was  ''obstructed  and  resisted  to  such  a  degree  by 
powerful  combinations  of  outlaws  and  criminals,  with  whom  even 
some  of  the  loi*al  officers  are  alleged  to  be  in  league,  that  a  state  of 
lawlessness  bordering  on  anarchy  may  be  said  to  pre\'ail,'"  Attorney 
General  Urewster  held  that  the  contingency  was  amply  provided  for 
by  section  o21*8.* 

In  1S89,  Attorney  General  Miller,  in  an  opinion  relating  to  resist- 
ance to  the  enforcement  of  the  laws  in  Indian  Territory,  said  that  it 
was  certainly  competent  for  the  President,  under  section  5208,  to  direct 
the  military  forces  to  render  such  aid  to  the  marshal,  upon  his  request, 
as  might  be  necessary  to  enable  him  to  maintain  the  peace  and  enforce 
the  laws  of  th(*  United  States  in  the  Territory.' 

In  181>2,  the  President  issued  a  proclamation  declaring  that  by  reason 
of  unlawful  ol)structions,  combinations,  and  assemblages  of  persons, 
it  had  l)ecome  impracticable  to  enforce  by  the  ordinary  course  of 
judicial  proceedings  the  laws  of  the  United  States  within  the  District 
of  Wyoming,  the  I'nited  States  marshal  being  unable  to  execute  thu 

» 16  Opin.  Atty.  Gen.,  102.  » 17  id.,  333.  » 19  id,,  291 
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of  tlip  i-ourts.  and  i-otnnmmlin^  itll  [iL-i'non.H  i-ii};ritgi'(l  in  M'siMt- 
incf  toth*>  InwMKiid  tho  pnx-fssof  thel'nited  StaU'itoourt«t(KiiNj>ei-sf.' 
On  tho  Slii  of  July.  IH'H.  the  President  iwsiKtl  tli*-  folluwim;  pnxla- 


"\Vhprea».  I>y  reason  of  unlawful  olwtri 
lurt's  of  nersoiift.  it  hw*  t 


lid 


*  become  Ulipriiclir;ili|f  i<i  tlir  iLiil;.'iiiriiI 
_  iinnrv  >uui-.r  III  jmiicinl  pimi-i-il- 

ingt..  the  Ian-(i  of  the  t'nited  Stat i-h  within  tlir  Sluli' »f  Illinois  iin<l 
i-|>i'i-iHlIy  ill  the  ritv  of  Chirago  within  wiiil  .State; 

"And.  whiTi'aw.  for  llie  purpase  of  enforoinn  the  faithful  exeeution 
i]  tbelawHof  the  Tnited  States  and  protecting  itw  property  and  rei»ov- 
itii;  oliHtrucliontt  to  the  I'nited  States  mails  in  the  State  and  city  afure- 
mid.  the  t*resident  hiut  muployed  a  part  of  thi>  military  forces  of  the 
I'liited  States; 

"Now.  therefore.  [,  (irover  C1e\-elftnd,  Pi-esident  of  the  t'nited 
States  do  hereby  admonish  all  fi^xtA  citizens  and  all  tK-rHon^  who  may 
Ite  or  may  come  within  the  city  and  .State  afoiv»ain,  ajrainst  aiding, 
cotinti-nuncing.  ciicouraKit)^'  "i*  takinj;  any  ]>art  in  "uch  unlawful 
o I tht ructions,  combinations  and  awsembla^^w;  and  I  hereby  warn  all 
[MTiH>nKeni;H^-<)  in  or  in  any  way  <'onnec(e(T  with  ^'lu'h  unlawful  obit nic- 
tionx.  i^ombinationM  and  asxcmbla^fcs  to  dispent-  and  retire  p<>aci>ablv 
to  their  res[M*ctivealMxle8  on  or  before  twelve  o'clock  noonou  the  ninth 
day  of  July  invlant. 

"Those  who  di>.rc^rd  thU  warning  and  persist  in  taking  part  with 
a  riotous  mob  in  forcibly  re>istintjan(rob.'<tructin^  theoxe<-uti<in  of  the 
lawhof  the  United  States,  or  interfering  with  the  funetionsof  the  (tov- 
ernment  or  deMtn>yingor  attempting  to  destroy  the  property  l>elonging 
to  tb<.>  I'nilcd  SImIcn  or  under  tta  prutcutiou.  cim  not  be  regiirded  other- 
wis*  than  iv-  public  enemien. 

"TriHtpi.  cuiiiloyed  against  such  a  rii>tous  mob,  will  act  with  nil  the 
uii)dt'rali>>n  anu  f()rl>earance  conc^istcut  with  lb'-  niciinipii-biin'iil  i>f  the 
desired  end:  but  the  (-tern  necessities  that  confrunt  ibciii  \\\\\  iiol  wilh 
o-ruinty  [(.Tniii  itiM-riminnlion  lK*lween  guilty  )i»rtici|Hiiii.-  loul  tlio:M> 
who  an-  mingled  with  them  from  euriositv  and  without  criminal 
intent,  '['he  only  ^afe  course  thi-refore  for  thowc  not  actually  unlaw- 
fully inirtieiiMtling  isloabi<leat  tlieir  homes,  or  at  h-ast  nut  to  )>e  found 
in  the  <ieighlMtrh(x>d  of  riotous  assemblages. 

"While  there  will  \»  no  hej4it«tion  or  vnriUation  in  the  decisive 
treatment  of  tho  guiltv.  this  warning  in  especially  int«uded  to  protect 
aud  nave  the  innocent. ' 

_,   And  on  the  IKh  of  July  the  Pmtident  ii<itued  the  following  procla- 


*' Whereas,  by  reason  of  unlawful  obMtrtietions.  eombiimtions  and 
oiweinhlageM  of  [»eT>ion!>.  it  has  become  impracticable  in  the  judgment 
of  th<-  l*n*sidenl.  to  enforce  by  thrordinar^'courM'of  judicial  prtn-eed- 
ings  tile  UwH  of  the  I'niled  States  at  cf>rtain  points  and  placet*  within 
the  Slate*  of  North  Dakota.  Montana.  Idaho,  Washington,  Wyoming, 
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Colorado,  and  California  and  the  Territories  of  Utah  and  New  Mexio 
and  especially  along  the  lines  of  such  railways  traversing  said  Stat* 
and  Territories  as  are  military  roads  and  post  routes  and  are  engage 
in  interstate  conimeree  and  in  carrying  United  States  mails: 

'•And,  whereas,  for  the  purpose  of  enforcinj^  the  faithful  executic 
of  the  laws  of  the  United  States,  and  protecting  property  belongis 
to  the  Ignited  States  or  under  its  protection,  and  of  preventing  obstri^ 
tions  of  the  Unite<l  States  mails  and  of  commerce  oetween  the  Stat^^ 
and  Territories,  and  of  securing  to  the  United  States  the  right  gua. 
anteed  by  law  to  the  use  of  suc'h  roads  for  postal,  military,  naval,  an 
other  government  service,  the  President  has  employed  a  part  of  tii( 
military  forces  of  the  United  States; 

*'Now,  therefore,  I,  Grover  Cleveland,  President  of  the  United 
States,  do  hereby  command  all  persons  engaged  in,  or  in  any  way  con- 
nected with  such  unlawful  obstructions,  combinations  and  assembW^, 
to  dispei*se  and  retire  peaceably  to  their  respective  abodes  on  or  before 
3  o'clock  in  the  afternoon,  on  the  tenth  day  of  July  instant/- 

It  desenes  notice  that,  as  appears  by  the  proclamation  of  July  8th 
it«$elf,  the  military  forces  were  called  into  use  l>efore  the  proclamation 
was  issued.  Whenever,  in  the  judgment  of  the  President,  it  bei»oines 
necessarv  to  use  the  militarv  forces  under  the  title  of  the  Revised 
Statutes  to  which  section  5298  l)elong8,  he  is  required,  by  section  53(Kl 
to  issue  his  proclamation  commanding  the  insurgents  to  disperse  and 
retire  peaceably  to  their  respective  abodes  within  a  limited  time.  But 
it  might  }>e  that  the  object  of  the  employment  of  troops  would  not  be 
the  dispersiil  of  insurgents  but  the  overcoming  and  aiTest  of  persons 
violating  and  defying  the  laws  and  judicial  proceedings  of  the  United 
States,  or  the  protection  of  the  instrumentalities  of  the  United  States, 
such  as  its  treasury  or  mails,  and  that  the  immediate  use  of  the  troops 
would  be  necessary.  This  suggests  the  impoitant  (juestion  whether 
there  is  not  authoritv  for  the  use  of  the  Armv  in  the  exei*ution  of  the 
laws  other  than  that  which  is  derived  from  the  Constitution  through 
the  medium  of  statutes.* 


^Thc  diffcri'iit  iU'Xi*  of  k'giHlation  authorizing  the  emplojinent  of  troope  in  the 
onfort'eiiK'nt  «»f  the  lawn  an*  ^rivcn  in  the  Armv  regulations  (Article  lAl).  See  al*> 
I>avi/H  Military  Uws,  Chapter  XXXVIII,' and  Winthrop*8  Militar>-  Law  and 
Preeedeiits,  }»ai:f  l.'{47,  et  anj. 

The  a<'t  of  ls7Sainl  \\w  «*nn8titutiohal  and  i»tatutor\' provipions  underrtood  to Kf 
excepted  from  its  j»rohil)iti<m  were  pul)lif*he<l  to  the  Amiy  in  a  general  onlerfrom 
the  hea<l<jiiarters  of  the  Anny,  a  provision  of  which  nnjuinxl  that  ajjplications for 
the  use  <»f  tnj^ips  should  1k»  forwan(e<l  for  thea(*tion  of  the  Pre<«ident.  This»  wagsn^ 
si*iiuentlv  in(Mldie<l  l>v  the  War  Department  in  the  following  instructions  toGenenl 
Onl: 

"  In  an  i'in>nj4nrti  a  connnandor  is  authorize<l  to  dipregani  the  long  communication* 
through  internuHliate  channels,  and  may  telegraph  diret*t  to  the  Adjutant  GeperaL 

"The  pifnne  comilntnH  law  is  not  ^*upIH^i^^Hl  to  apply  to  reiH»lHngin\*a8ion8of  foreignere 
again><t  I  nitetl  States  territory,  nor  to  protection  of  United  States  pn>perty  a«in^ 
violence.  As  a  citizen  may  defend  h\»  house  against  a  n.)bher,  so  the  I  nited  &titte 
mav'  defend  its  treasury,  iiiail.^,  etc.,  against  lawless  violence.*' 

To  which  (ienend  Onl  added: 

*' As  it  is  imiMissilde  to  pmttM't  TnittMl  States  proj^erty  without  protecting  the  offi- 
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^The  CotMtitution  of  the  I'nitt^  States  rrquire^  that — 

'Tlip  fnit«i  States  diall  jruBrantw  t<i  evprv  Stfttp'  in  this  rnion  a 
repulilicnn  form  of  ofovpriiim'nt,  and  «hall  proii'<'t  each  of  them  agairutt 
inviuioii:  uiid  <m  a|i[)ru-Mti<iii  of  Die  legiKlHtiiiv.  or  nf  the  exci'iitivc. 
(wht-n  thi'  le};iitlatun>  cannot  he  convened.) apiinstfloini'-slie violence." 
Then'  an-  here  three  i;iiRraiitie'4 — the  jfiiaraiity  of  it  i-epuhlh-an  form 
■>(  ffovcrninent,  the  (jiiarunt y  af^inrtt  inviision.  and  tin*  ^imninty  a^inst 
ilonii-Htii'  vkilenre.  It  i»  important  to  keep  thic  in  mind  in  considering 
who  i^  nieant  l»y  the  Unit*-d  Stales.  iK-t-ansi'  it  swnis  to  have  U-cn  too 
readily  asHtuned  thai,  with  refei-entv  to  each  of  theue guarantiee,  "The 
I'nitctl  St«U'«"  nit!ani«  Conjrreiw  only,  and  that  then'forc  Congreiw 
must  give  life  to  each  of  them  hy  legixlation.  In  the  t-aso  of  Texas  n. 
White.*  the  Supreme  Court  held  with  reference  t<t  the  governii'cnt  »ct 
up  hy  the  executive  department  iii  Texas  after  the  rebellion,  and 
■(leaking  of  the  gimntnty  claune  of  the  Conxtitution,  as  follows: 

•■It  iH  not  importimt  to  review  at  length  the  lueasures  which  have 
Im-i-ii  taken,  under  thin  power,  hy  the  executive  and  legislative  depart- 
ment/! of  the  National  (lovernment.  !t  is  proper,  however,  toobscr^-e 
thai  hIiuohI  immediately  after  the  cessation  of  oi^nizetl  hostilitiea, 
and  wbih!  the  war  yet  smoldered  in  Texas,  the  President  of  the  United 
8tat4's  isHiied  his  pruclaiiiatiou  appointing  a  proviHioiml  governor  for 


uf-r  l>y  iawliwi  htuitU,  while  iu  tlie  fxtt-uliuu  ul  Ilia  ufliiv." 
I87S,  IlppNrtinentof  Ti'xw.) 
■     ■■■"■    -    ii  olRpen"  (i(  the  Army  witp  ln<1i<-W  in  Tpxw>  f< 


ritiin'.  At  the  time  nf  Ihc  vinli^nt  dtsoMeni  fn  Sen  Mexico,  in  lH7)t,  thi-  fpivm  ..  ... 
Ih#  1'i-mlory  iii>pliol  lo  tlie  Prmirleiil  fur  |ir<itei.-tii>n,  t>ut  Ibe  priH-lMtiatioii  H'hit-h 
war  i-^rfiiil  1'j  lilt-  i'mqilriil  iihriwR  llmt  tilt!  une  of  triH<|iii  wtu  not  latdpil  i>ri  ihiia  )tH>r- 
BiiT  V    1.1,1    .1,  tl,.  y.Ki.'i  iiivcn  liim  liv  ihnnlatmc,  l'>  iisr  the  liui'l  Miil  iiavnl  lorrm  lo 

■  111   ■  .      '    II  iif  tho  UwH  iif  ibi.*  I'niii^l  Siaips,  when  by  ivwoii  of  uiiUwIul 

i>l  -I'      '  '  ill  11  111!  iir  aiKwmbliMiw iif  \ienumr.  i-r  rvlvtlinQ atmiiut  Uiealtthur- 

it^     I  " ir  uf  the  t'nitiilKtuIni,  it  Int'xiiirainipnu-Iii'Mblebi  vnfonv  the 

lull-  -.1  :!,!  1  -..A. -A  .-wii*  witbiii  any  M«te  or  Terrilory  by  lhi>  iinllnary  i-^sinw  uf 
jnilUiul  |<r«  tiHliiip^  Ii  wan  st  tluil  lime  lietil  ttial  theW'Knl  "Stau-."  aa  nwicl  In  the 
Ituanuiiv  rlaiur,  ijrxs  mit  iix-ludi'o  "Ti'irilnrv."  Isit  lliisvii-u  ban  u»t  rinoo  Ihrti  Uwn 
adbm^f  Ii>.  Hill*.  l>n-<iii)enl  (Irvi-laiul,  on' the  Tth  of  No^-vJiitn-t.  tHHFi  Iihih->1  bU 
jifHia'iiutirtii  .III  till-  rv]>n<»#iil«tlon  of  the  it<>vt-niur  nf  the  Tttrrlliiry  nf  WNKbintcttiii 

tJiui  ■'■■    .  .   1 :   ri..-  •■xiabil  ill  thai  Tiirilijiy,  vU:,  wiil  -iii  Uir  ftlli  of   >V1-niniT, 

1->'''<  '      I    .  I  iliir  [inicla»iBli>>n.»liai  I'D  the  «m>)irmlinn  n(  thi- Kovi'rriiir -if  tfie 

T- n  •  >  r.d     Si,HlH>,Ih<-)i«vfniiirot  IheTerrluiryot  Wyoiiiiiiu,  bnvliiic 

MI    '  -  -  -   '  I      I  i,>  ib(-  SnTeiarv  uf  War,  witli  n-fttrence  to  thv  bnilal  nltnck 

I  I   >  :  vmI  M  minnr*  \<y  tbr  I'nhm  l^udfic  Ratlwav  ('•iiii|iaiiy.  that 

Ul'  ni^rv  pnworttwi,  llmi  Ibe  Territurj' had  tio  luililia.  ati<l  I'bat  lie 

I  1^   IbtoanI,  at  Oiiialia.  t«r  miliuuy  alil,  he  wai  iutomieil  tliat 

I  ■  11  lie  luual  make  applirstiun  to  tlie  PmiiU-nl  Iu  llir  niaaner 

ITIir  rrv>i<1<'iii   iri  ilit^>  ea^ei  eviileiiily  haf«<l  bk>  aa-tinn  ud  a  I'oiutmcllon  of  lb« 
■d  "t*UU'> "  Miltteirutlv  bniail  lo  1iu-Iii>1e  JDrhnAte  ftatn  or  nTffuiiard  TcniUtrim. 
iHaboPaiirhal'ii  Aou.  Conot..  p.  342. 
fj  WallaoF.  TUU.  :2U. 
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• 

the  State,  and  providing  for  the  assembling  of  a  convention,  with  a  view 
to  the  reestahlishnient  of  a  republican  government,  under  an  amended 
constitution,  and  to  the  restoration  of  the  State  to  her  pi-oper  con- 
stitutional relations.  A  convention  was  accordingly  assembled,  the 
constitution  amended,  elections  held,  and  a  State  government,  acknowl- 
edging its  obligations  to  the  Union,  established. 

^'Whether  the  at*tion  then  taken  was,  in  all  respects,  warranted  by 
the  Constitution,  it  is  not  now  necessarj'  to  determine.  The  power 
exercised  by  the  President  was  supposed,  doubtless,  to  be  derived  from 
his  constitutional  functions,  as  commander-in-chief;  and,  so  long  as 
the  war  continued,  it  can  not  be  denied  that  he  might  institute  tem- 
porary government  within  insurgent  districts,  occupied  by  the  National 
forces,  or  take  measures,  in  any  State,  for  the  restoration  of  State 
government  faithful  to  the  Union,  employing,  however,  in  such  efforts, 
only  such  means  and  agents  as  were  authorized  by  constitutional  laws. 

-'  But,  the  power  to  carry  into  effect  the  clause  of  guaranty  u  pri- 
marily a  legislative  power,  and  resides  in  Congress.  *  Under  the  fourth 
article  of  the  Constitution,  it  rests  with  Congress  to  decide  what  goT- 
emment  is  the  established  one  in  a  State.  For,  as  the  United  States 
guarantee  to  each  State  a  republican  government.  Congress  must  nec- 
essarily decide  what  government  is  estaMished  in  the  State,  before  it 
can  determine  whether  it  Ls  i*epublican  or  not.' 

'*This  is  the  language  of  the  late  Chief  Justice,  speaking  for  this 
Court,  in  a  case  from  Rhode  Island,*  arising  from  the  organization  of 
opposing  governments  in  that  State.  And,  we  think  that  the  principle 
sanctioned  by  it  may  be  applied,  with  even  more  propriety,  to  the  case 
of  a  State  deprived  of  all  rightful  government,  by  revolutionary  vio- 
lence; though  necessarily  limited  to  cases  where  the  rightful  govern- 
ment is  thus  subverted,  or  in  imminent  danger  of  being  overthrown 
>)y  an  opposing  government,  set  up  by  force  within  the  State. 

"The  action  of  the  President  must,  therefore,  be  considered  s^pfo- 
visional,  and,  in  that  light,  it  seems  to  have  l>een  regarded  by 
Congress." 

The  period  to  which  this  decision  relates  was  not  one  of  normal  con- 
ditions. It  was  a  period  following  a  war.  And  the  localit}'  to  which 
it  relates  had  been  a  State  in  rebellion.  Under  these  circumstances, 
the  immediate  rtvstoration  of  the  Constitution  to  its  full  force  was, 
doubtless,  ini]X)ssil)lc.  The  power  exercised  by  the  President  might 
therefore,  be  justified  on  the  ground  of  necessity — the  necessity  <rf 
establishing  some  tenipomry  government — and  this  seems  to  have  been 
in  the  minds  of  the  Supreme  Court.     But  their  decisioD  does  not  goto 

'  Luther  r.  Borden,  7  Howard,  42. 
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the  extent  of  saying  that  under  other  eoiulitions  tht»  President  would 
not.  in  the  a>>senre  of  any  action  hy  Con^rress,  have  had  devolved 
upon  him  a  duty  under  the  guaranty  elaus(»  of  the  Constitution.  That 
*"  the  ix)wer  to  carry  into  effert  the  clause  of  jruanuity  is  primarily  a 
loj{ij*lative  iwwer"  is  not  questioned,  Imt  that  "'The  Tnited  States/' 
sus  that  designation  is  used  in  the  guaninty  clause,  means  Congres.s 
onlv.  and  can  never  under  anv  circumstances  mean  tlw*  Pr4\sident,  is 
l^lieved  to  >)e  a  quite  untenable  iK)sition,  and  does  not  se(»m  to  have 
>>een  intended  hy  the  Supreme  Court.  The  fact  that  the  i>ower  is 
vested  primarily  in  Congress  is  not  equivalent  to  saying  that  it  is 
vested  exelu:sivelv  there,  and  that  therefore  the  Pn»sident  can  have  no 
power  under  this  ckiuse  of  the  Constitution,  even  though  Congrejiw 
should  fail  to  legislate. 

Moreover,  the  Supreme  C'ourt,  in  the  nise  of  Texas  r.  White,  was 
disi'usHing  the  jwwer  of  the  President  only  as  to  one  of  the  thnn*  guar- 
anties— the  guamnt}'  of  a  n^puhlican  form  of  government,  and  if  we 
were  to  construe  the  hinguage  i)f  the  i*ourt  to  mean  that  Congnvss  alone 
ha.s  jurisdiction,  it  would  In^come  a  question  whether  we  should  apply 
theinme  principle  to  the  guaranty  against  invasion  and  domestic  vio- 
leni*e.     These  three  guaranties  are  in  the  same  clause,  and  "The  United 
States'^  are  required  to  furnish  them  all.     Hut  it  can  not  l)e  said,  nor 
would  it  be  practicahle,  nor  as  to  the  guaninty  against  dcmiestic  vio- 
lence historically  true,  that  the  guaninties  against  invasion  and  domes- 
tic %-iole  nee  are  exclusivelv  in  the  hands  of  Congress.     To  hold  that 
would  be  to  destroy  the  value  of   thest»  guamnties.     They  aiv  not 
limited  in  time  to  the  sessions  of  Congress,  Imt  are  intended  to  l>e 
effective  at  all  times.     Who,  tluMi,  is  to  furnish  th(»  guaninty  when 
Congress  is  not  in  session  ( 

And,  further,  the  power  to  furnish  the  protection  guanuiteinl  involves 
the  power  to  command,  which  the  President,  as  commander-in-chief, 
has  over  the  military  forces.  Congress  can  not  exercise  this  power, 
»nd  therefore,  in  oi-der  that  it  shall  Im'  exercised,  "The  United  States" 
must  be  held  to  apply  to  the  Presidi'ut,  as  well  as  to  Congress. 

In  the  case  of  Luther  r,  Borden  '  it  was  said  that  it  is  not  a  judicial, 
'>ut  a  poiiticaU  question  whether  a  certain  government  is  the  duly 
<*onstituted  government  of  a  State,  and  that  under  the  guaranty  clause 
of  the  Constitution  it  rests  with  Congress  to  decide  what  government 
i?!i  the  established  one  in  a  State,  and  that  as  to  that  part  of  the  clause 
which  relates  to  domestic  violence  it  also  i-ests  with  Congress  to  deter- 
mine upon  the  means  proper  to  )>e  adopted  to  fulrill  the  guaranty.  It 
was  held  to  be  a  political  and  not  a  judicial  i>ower.     Congress  might, 

^  7  I  Inward,  1. 
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it  was  said,  if  it  had  deemed  it  advisable,  have  placed  it  in  the  power  of 
a  court  to  decide  when  the  contingency  had  happened  which  required 
the  Federal  government  to  interfere.  But  Congress  thought  other- 
wise, and  no  doubt  wisely;  and  by  the  act  of  February  28,  1795.  pro- 
vided, that  "in  case  of  any  insurrection  in  any  State  against  the  gov- 
ernment thereof,  it  shall  be  lawful  for  the  President  of  the  United 
States,  on  application  of  the  legislature  of  such  State  or  of  the  execu- 
tive, when  the  legislature  can  not  be  convened,  to  call  forth  such  num- 
ber of  the  militia  of  any  other  State  or  States,  as  may  be  applied  for, 
as  he  may  judge  sufficient  to  suppress  such  insurrection,'" — thus  giving 
to  the  President  the  power  to  decide  whether  the  exigency  has  arisen 
upon  which  the  Government  of  the  United  States  is  bound  to  interfere. 

There  was  no  question  in  this  case  as  to  whether,  in  the  absence  of 
any  action  })y  Congress,  a  duty  might  not  under  the  guaranty  clan* 
devolve  on  the  President.  As  one  of  the  ways  in  which  a  republican 
government,  once  established  in  a  State,  may  be  endangered  or  set 
aside.  Judge  Cooley  mentions  the  hostile  action  of  some  foreign  power 
in  taking  military  possession  of  the  territory  of  the  State  and  setting 
up  some  government  therein  not  established  by  the  people  themselves. 
And  in  this  connection  it  is  to  l)e  remembered  that  the  second  guaranty 
is  against  invasion.  But  Congress  has  not  authorized  the  President 
to  employ  the  Army  in  repelling  invasion.  It  has  authorized  him  to 
call  forth  the  militia,  but  has  remained  silent  as  to  the  Armv.  Can  it 
be  for  any  other  reason  than  that  he  already  has  the  power?  Would 
it  not  have  been  an  absurdity  for  Congress  to  have  given  the  commander- 
in-chief  of  the  Anny  permission  to  use  it  to  repel  invasion  if* 

By  the  Constitution,  said  Mr.  Justice  Grier,  in  the  Prize  Cases  (i 
Black.,  035),  Congress  alone  hits  the  power  to  declare  a  national  or 
foreign  war.  It  cannot  declare  war  against  a  State  or  any  number  of 
States,  ])v  virtue  of  anv  clause  in  the  Constitution.  The  Constitution 
confers  on  the  President  the  whole  executive  power.     He  is  l>ound  to 

^  If,  in(ieo<l,  the  use  of  the  Annv  were  to  be  limited  to  such  purposes  as  might  be 
rleHi^iiate*!  by  Con>:n*»*H,  it  woulu  Ix?  a  contemptibly  imix)tent  fon^,  for  it  wooM 
l»e  iin|K>ssihh'  for  CorijrregH  to  forefcK?e  all  the  conditions  which  mi>;ht  call  for  iteo*. 
But  0)ngress  has  not  attempted  to  do  this.  The  every -<lay  use  of  the  Armv  i?  not 
even  rt»giilate<l  l»y  ( 'on>rrt»!*s,  althou>;li  thiH  might,  however  imperfectly,  l)e^onebv 
legislation.  It  has  U'en  wisely  left  to  the  control  of  the  (X)mmander-in-chief.  " 
the  use  of  the  Annv  were  aV)solutely  dej»endent  on  the  designation  by  Congiwof 
the  purj»os<»s  for  which  it  may  Ih'  employed,  it  could  not  even  protect  all  the  pwP" 
erty  of  the  l'nite<l  States  under  its  charge,  for  Congress  has  not  made  it  its  duty  to 
do  so,  except  in  certain  si»ecial  cases.  But,  to  create  an  army  is  to  create  it  for  the 
ordinary  jnirj)oses  for  which  armies  are  used,  and  the  power  of  the  President  as 
comman<ler-in-chief  to  use  it  for  such  purjMJses  vAn  not  be  questioned.  The  object 
of  the  legislation  of  1878  was  to  \Aace  re«tricti(mson  the  use  of  the  Anny  in  **exe<iit* 
ing  the  laws,"  l»ut  this  had  reference  onlv  to  the  t»nlinarv  dvil  and  criminal  laws  of 
the  land.  It  was  not  intende<l  to  olace  any  restriction  on  its  use  for  onlinary  iiuu- 
tary  puri)OS(»s.  The  Anny  is  all  tlie  time  usetl  for  purposes  not  prescril)eii  hy  Con- 
gress, and  the  Proident  is  d(»ing  this  by  \irtue  of  his  power  as  commander-in-cbiel 
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ake  care  that  the  laws  be  faithfully  oxeriitod.     He  is  comuiander-in- 

hief  of  the  Army  and  Navy  of  the  Ignited  States,  and  of  the  militia 

»f  the  several  States  when  called  into  the  actual  service  of  the  United 

>tates.     He  has  no  power  to  initiate  or  declare  a  war  either  against  a 

breign  nation  or  a  domestic  State.     But  by  the  acts  of  Congress  of 

'>bruary  28th,  1795,  and  8d  of  March,  1S()7,  he  is  authorized  to  call 

»ut  the  militia  and  use  the  militarv  and  naval  forces  of  the  United 

states  in  case  of  invasion  by  foreign  nations/  and  to  suppress  insur- 

•ections  against  the  government  of  a  State  or  of  the  United  States.     If 

I  war  be  made  by  invasion  of  a  foreign  nation,  the  President  is  not 

jnlv  authorized  but  bound  to  resist  force  bv  force.     He  does  not  initi- 

ate  the  war,  but  is  bound  to  accept  the  challenge  without  waiting  for 

any  special  legislative  authority.     And  whether  the  hostile  party  be  a 

foreign  invader,  or  States  organized  in  relwllion,  it  is  none  the  less 

a  war,  although  the  declaration  of  it  be  ^"nniUiternJy     Lord  Stowell 

(1  Dodson,  247)  observes:  ''  It  is  not  the  less  a  war  on  tluxt  account^  for 

war  may  exist  without  a  declaration  on  either  side.     It  is  so  laid  down 

by  the  best  writers  on  the  law  of  nations.     A  declaration  of  war  by 

one  country  only,  is  not  a  mere  challenge  to  Iw  accepted  or  refused  at 

pleasure  by  the  other."    The  battles  of  Palo  Alto  and  Resaca  de  la 

Pkhna  had  been  fought  before  the  passage  of  the  act  of  Congress  of 

May  13th,  1844),  which  recognized  ^^ a  nfatr  of  tntr  an  fj^lMi mj  hy  the  ad 

of  the  repiMie  of  MexiciK^    This  act  not  only  provided  for  the  future 

prosecution  of  the  war,  but  was  itself  a  v  indication  and  mtirication  of 

the  act  of  the  President  in  accepting  the  challenge  without  a  previous 

formal  declaration  of  war  by  C\)ngress. 

Under  the  Constitution  the  legislative  and  executive*  ]>mnches  of  the 
Government  sometimes  have  the  power  to  act  in  the  same  subject- 
inatter.  This  was  discussed  in  remarks,  elsewhere  made,'  on  the 
source  of  authority  of  the  Army  Regulations,  with  ref(MH»iu*c  to  which 
it  was  pointed  out  that,  although  Congress,  under  its  imwer  •'to  make 
rules  for  the  government  and  legulation  of  the  land  and  naval  forces,'' 
has  primarily  the  authority  to  cover  the  whole  field  of  army  regula- 
tions, yet,  subject  to  this  power,  the  President,  as  counnander-in-chief, 
bas  a  jurisdiction  over  the  same  subject-matter — as  re|x*atedly  recog- 
tjized  by  the  Supreme  Court.  So  that,  in  the  absence  of  legislaticm 
^'egulating  any  matter  of  army  administration,  the  President's  power 
i.s  effective.     The  guaranty'  clause  makes  it  the  duty  of  the  Ignited 

"ThJR,  however,  is  a  mistake.  Thr  legislation  of  17i»5  n*lato<l  only  tf)  callin^r  out 
the  militia,  and  that  of  1807,  which  did  provide  for  theeniploynifnt  of  the  land  anil 
Oaval  forces^  made  no  mention  of  iv^)ellin^  invasion,  but  prov*idr«l  only  for  the  sui>- 
pretwion  of  msurrection  and  olintniction  to  the  laws. 

'Remarks  on  the  Army  Regiilatiuni^  and  Kxin^'utive  Hi^rulation^  in  General, 
p.  703,  ante. 
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States  to  ffiiftrantee,  not  only  a  republican  form  of  government,  but 
against  invasion,  and,  on  the  application  of  the  State,  against  domestic 
violence.  Of  course  Congress  can  materially  aid,  and,  to  a  great 
extent,  control  these  guaranties  by  its  legislation,  but,  if  it  should  fail 
to  legislate,  would  the  constitutional  obligation  of  the  United  States 
be  VLuy  the  less  i  And  if  the  President  has  the  actual  power  to  give  this 
constitutional  protection,  will  it  not,  in  case  of  the  &ilure  of  Congress 
to  furnish  it,  rest  with  him  to  do  so  i  HLs  power  and  duty  seem  clear, 
but  he  must  of  necessity  exercise  his  discretion  in  determining  the 
existence  of  the  conditions  demanding  this  protection.  He  can  not 
delegate  his  discretion  to  the  legislatures  or  executives  of  States,  and 
thus  become  a  volitionless  instrument  in  their  hands. 

But  the  guaninty  clause  of  the  Constitution  is  not  the  only  consti- 
tutional provision  which  clothes  the  Executive  with  the  power  to  use 
force  in  the  execution  of  law.  If  his  power  were  limited  to  what  this 
clause  empowers  the  Federal  government  to  do,  it  would  be  inade- 
quate for  some  of  the  purposes  for  which  it  may  be  required.  Itka 
guaranty  to  the  States  of  a  republican  form  of  government  and  against 
invasion  and  domestic  violence,  but  it  does  not  vest  the  Federal  execu- 
tive with  the  power  to  enforce  the  laws  of  the  United  States.  This 
power,  if  it  exists  at  all  as  a  power  derived  direilly  from  the  Coi^ti- 
tution,  nmst  be  found  elsewhere  in  that  instrument.  Bv  the  Constitu- 
tion,  the  '•executive  power  is  vested  in  a  President  of  the  United 
States  of  America,"  whose  dutv  it  is  made  to  *'  take  <*are  that  the  laws 
be  faithfully  executed."  Can  it  be  said  that  the  duty  thus  imposed  is 
lifeless,  without  the  help  of  Congress,  because  the  Constitution  has 
not  given  him  a  corresponding  power  < 

In  the  Neagle  case*  the  Supreme  Court  say: 

"The  Constitution,  section  8,  Article  II,  declares  that  the  President 
'  shall  take  care  that  the  laws  l>e  faithfully  executed,'  and  he  Ls  pro- 
vided with  the  means  of  fulfilling  this  obligation  b}'  his  authority  to 
commission  all  the  officers  of  the  United  States,  and,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint  the  most  important  of 
them  and  to  rill  vacancies.  He  is  declared  to  l>e  commander-in-chief 
of  the  Annv  imd  Navv  of  the  United  States.  The  duties  which  are 
thus  im]K>sc(l  upon  him  he  is  further  enabled  to  perform  by  the  rei-og- 
nition  in  the  Constitution,  and  the  creation  by  acts  of  Congress,  of 
executive  departments,  which  have  varied  in  number  from  four  or  five 
to  s«»ven  or  eiirht,  the  heads  of  which  are  familiarlv  called  cabinet 
ministers.  These  aid  him  in  the  performance  of  the  gi-eat  duties  of 
his  office,  and  represent  him  in  a  thousand  acts  to  which  it  can  hardly 
Ih?  supposed  his  personal  attention  is  called,  and  thus  he  is  enabled  to 

M:i5U.S.,  1. 
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[>  that 


fiilllll  ifat*  duty  of  hi."  (rreiit  ili')»irt]iioin,  I'X^M'i's.-M^d  in  Die  phn 
■  lie  fthall  take  <^ri'  that  the  law>i  Ite  faithfully  executed.' 

"  I*  tbiN  duty  liiiiitfd  U>  the  (<tifoni4ni<^nt  of  airtM  itf  Coiif  n-isc  or  uf 
tniitip»  of  thv  I'nit^xl  Stuttwat^cording  to  their  trj-j/rgivi  UfrmH,  ordoca  it 
iix-ludo  the  rijfhtfi,  duties,  and  ohiiffatiotis  growing  out  of  the  C'unj^tt- 
tiition  itMclf.  our  int^^'r national  relations,  and  all  the  prot«v.-tion  implied 
l>y  (hi*  nature  of  the  government  under  the  Constitution  1 " 

Anil,  illustrating  thesL-  rcuiarks.  the  Suprciue  Court  refer  to  the 
Martin  KoHxta  ca^e  and  ank,  l'|)on  what  at^t  of  (^ngresH  then  existing 
ran  anyone  lay  Wm  tingi>r  in  !<up)K>rI  of  the  u-tion  of  our  tiovernmotit 
in  this  matter  f  and.  Who  can  doubt  the  authority  of  the  Pre^idt^iit  to 
pn>l«i'l  the  mail,  "'whether  it  he  by  mildieri^  of  the  Ariuy  or  hy  nisr- 
■ibalH  of  the  United  States  f"  and.  Has  he  no  power,  in  the  aJMence 
of  legtHlftlion  by  Coagretus  of  pn»tei'ting  the  public  landi^  from 
depredation  ( 

The  eoiirl  .sHV  that  they  <*ii  not  doubt  the  power  of  the  President  to 
take  measures  for  the  proteetion  of  a  judge  of  one  of  the  i-ourts  of  the 
I'uited  State's  who,  while  in  the  dineharge  of  the  duties  of  his  otiiee. 
is  threateoed  with  a  pensotial  attaek  which  may  probably  result  in  his 
denth.  and  that  they  think  it  elear  that  where  thiit  protiH*tioii  is  to  )h' 
affonled  througli  the  eiril  power,  the  LVpurtuient  of  .lustiee  is  the 
proiM^ronc  to  set  in  motion  the  ne4'ej*s«ry  uxMinsof  prolen-tion.  "•That 
there  is."  say  the  eourt.  "a  p<'aee  of  the  United  Stat«>s;  that  a  man 
aivaulting  a  judge  of  the  United  States  while  in  the  dischai^  of  his 
duties  violates  that  jjeace;  that  in  sueh  ease  (he  marshal  of  the  United 
Stall's  stands  in  the  .same  relation  to  the  ytnwv  of  the  United  SlaUW 
which  the  sheriff  of  the  county  does  to  the  peace  of  the  State  of  Cali- 
fornia: are  <)uestions  twi  dear  to  need  argument  to  prove  them." 

And  in  £ir /mrff  Sieliold.'  the  sanio  c«>ur1  >Mid: 

"It  isargui-d  that  the  preHen'ation  of  gteace  and  good  order  iu  soriety 
is  not  within  the  )>owers  cimtided  to  the  Govemmenl  of  the  United 
Slates,  but  belongs  exclusively  to  the  States,  Mere  again  we  are  met 
with  the  thi<»ry  that  the  Oovemment  of  the  Unit^l  States  does  not 
rtM  uiM)n  the  soil  and  territory  of  the  country.  We  think  timt  ibi^ 
theory  Is  founded  on  an  entire  ini-'x'onception  of  the  natun-  and  iKiwcrs 
of  thai  (lovernment.  We  hold  it  to  lie  an  incontmvertible  principle, 
that  the  (iovernment  of  the  United  States  may.  by  means  of  physical 
force.  exen-isfHl  through  its  official  agents.  pxwu((<  on  every  foot  of 
.\tiiericun  soil  the  piiwersand  functi<ms  ihnt  brlungto  it.  'rhisnwes- 
t«niy  involves  the  power  to  <-ommand  ot>e<lie»ce  to  its  laws,  and  hence 
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to  use  the  Army  in  aid  of  the  civil  power  in  the  execution  of  the  laws. 
But,  it  being  his  duty  to  take  care  that  the  laws  are  faithf  ulh'  executed, 
does  not  what  the  court  say  lead  us  to  the  recognition  of  his  power  to 
resort  to  the  other  means  which  the  Constitution  has  plai'ed  in  his 
hands  for  enforcing  obedience  to  the  laws  of  the  United  States  when 
the  civil  power  fails?  *' The  power  and  duty  imposed  on  the  President 
to  *take  cure  that  the  laws  are  faithfullv  executed  '  necessarilv  carries 
with  it  all  power  and  authoritj'  necessary  to  accomplish  the  object 
sought  to  })e  attained."*  *' Where  the  law  directs  a  thing  to  be  done 
without  saying  how,  that  implies  the  power  to  use  such  means  as  may 
]ye  necessary  and  proper  to  accomplish  the  end  of  the  legislature."* 

In  the  case  of  Logan  v.  United  States,'  the  Supreme  Court  held 
that  a  citizen  of  the  United  States,  in  the  custody  of  a  United  States 
marshal  under  a  lawful  commitment  to  answer  for  an  offense  against 
the  United  States,  has  the  right  to  be  protected  by  the  United  States 
against  lawless  violence:  that  this  right  is  secured  to  him  b}'  the  Con- 
stitution and  the  laws  of  the  United  States;  and  that  a  conspiracy  to 
injure  or  oppress  him  in  its  free  exercise  or  enjoyment  is  punishable 
under  section  5508  of  the  Revised  Statutes.  The  court  said  that  every 
right,  created  by,  arising  under,  or  dependent  upon,  the  Constitution 
of  the  United  States,  may  >)e  protected  and  enforced  by  Congress  by 
such  means  and  in  such  manner  as  Congress,  in  the  coiTelative  duty  of 
protection,  or  of  the  legislative  powers  conferi-ed  upon  it  by  the  Con- 
stitution, may  in  its  discretion  deem  most  eligible  and  l)est  adapted  to 
attain  the  object:  that  in  the  case  at  bar,  the  right  in  question  did  not 
depend  u])on  any  of  the  amendments  of  the  Constitution,  but  arose 
out  of  the  creation  and  estiiblishment  bv  the  Constitution  itself  of  a 
national  government,  paramount  and  supreme  within  it*^  sphere  of 
action:  that  any  government  which  has  power  to  indict,  trj'  and  punish 
for  crime,  and  to  arrest  the  accused  and  hold  them  in  safe-keeping 
until  trial,  must  have  the  ]X)wer  and  the  duty  to  prot4*ct  against  unlaw- 
ful int<'rf(»r(»nce  its  prisoners  so  held,  as  well  as  its  executive  and  judi- 
cial ofiiccrs  charged  with  keeping  and  trying  them. 

And  th(»  court  cite  the  decisions  in  the  Neagle  and  Siebold  i^ase?*.  in 
the  former  of  which,  say  the  court,  '*it  was  held  that,  although  there 
was  no  express  act  of  Congress  authorizing  the  appointment  of  a  deputy 
marshal  or  other  officer  to  attend  a  justice  of  this  court  while  traveling 
in  his  circuit,  and  to  protect  him  against  assault  or  injury,  it  was  within 
the  power  and  duty  of  the  Executive  Department  to  protect  a  judge  of 
any  of  tlu'  court.^  of  the  United  States,  when  there  was  just  reason  to 
believe  that  he  would  be  in  personal  danger  while  executing  the  duties 

>  r.  S.  (Mr.  Court,  in  tlie  Nt-agie  oai*e,  39  Fed.  Rep.,  S33. 
'Attoriifv  (ieneral  Black,  9  Opin.,  519. 
M44  r.  S.,  2i>.3. 
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of  hi"  offifH';"  »ini  in  tin-  liiUvr  nf  wliw-h  cowm  it  w«s  lu-ld  "to  be  an 
ini-ontrovertiblf  priiiriple,  Uiat  the  tiovprnmeiit  of  the  I'nilt'd  StHt«a 
mnr.  by  iiK*nn»of  physical  force,  exeivised  through  it.-*  olBrial  agents, 
exwute  on  everj'  foot  of  Amerimn  soil  the  powers  and  fuiielioii!<  that 
lH>lonfr  to  it.'' 

And.  again,  the  Supreme  Court  Miy: 

"If  all  the  inhnbitAnt.4  of  a  State,  or  even  n  great  body  of  tliein, 
nhould  combine  to  obtitruet  iiit<>r!:itate  eommerce  or  the  transportatiou 
of  the  niail.t,  prottpeutiniin  for  iturh  otTeiieeit  had  in  such  a  community 
Would  Ik-  doomed  in  advance  to  failure.  And  if  the  certaintr  of  i^uefa 
failure  wan  known,  and  the  National  government  bad  no  other  war  to 
enforce  the  friHMlom  of  Interstate  commerce  and  the  traiidporlation  of 
the  mailH  than  by  proMecution  and  puniahmcDt  for  interference  there- 
with, the  whole  int<^re'*t«  of  the  nation  in  tb<>!te  resjiect-'  would  Im>  at 
the  alwwlute  mercy  of  a  portion  of  the  inhabitant!*  of  that  cingle  Stat«. 

"  But  there  ia  no  sucli  imp<»toncy  in  the  National  government.  Thw 
entire  strength  of  the  nation  may  be  used  to  enforce  in  any  port  of 
tb(>  land  the  full  and  f n-e  exerciM>  of  all  national  jxiwersand  the  M-cur- 
it>-  of  all  right.s  entnnted  by  the  (^tn^^titution  to  ibt  carea.  The  strong 
ami  of  the  National  government  may  lie-  put  forth  to  bnwh  away  all 
ohrctmclionn  to  the  frei^jom  of  intemtate  coiimierce  or  the  tninH[>orta- 
tion  of  (he  mail".  If  the  emergency  nn>q'H.  the  Army  of  the  nation, 
and  all  iv*  militia,  are  at  the  Hervi<-e  of  the  nation  to  comptd  obedience 
Ut  it?'  Invfx. 

"But  jtaming  to  the  second  question,  is  there  no  other  altematu'e 
than  the  u»e  of  force  on  the  part  of  the  executive  Buti>oritie-'4  wheu- 
cTDr  ohstnictionx  arise  to  the  freedom  of  interstjite  commertv  or  the 
transportation  of  the  maibif  Is  the  Army  the  only  instrument  by 
which  rightf  of  the  public  utn  lie  enfon<ed  and  the  \)cnw  of  the  nation 
pre^frved  ( " ' 

And  .lu-Hiii-c  Brewer,  delivering  the  opinion  of  the  court,  then  pro 
w»dt  to  the  coHHideration  of  the  jvower  of  the  courts  to  remove  or 
rcwtrain  obstructions  to  the  pa.'Mag*^  of  interstate  commerce  and  the 
carrying  of  the  mail-H. 

S».  when  the  enactment  of  IH"K  was  under  diw-iWHioii  in  the  Senate, 
Mr.  EdtiiondM  "uid:  "  It  ii*  a  rather  Hingular  statute  to  )km»,  to>>ay  that 
the  Army  of  the  I'nited  States  shall  not  be  used  for  the  pui-|N>se  of 
executing  the  Ibwj. — that  i«.  of  courM-.  the  lawi*  of  the  Tnited  Stales— 
oodrr  any  circumstances  unless  sptK^iJieally  authorized  by  an  ai-1  of 
Coogrvant  or  the  Con<<titutioD.  Now  take  the  Constitution  first;  the 
Conotitntion  says  that  the  Preaideut  of  the  United  Slat«-i>  shall  be  <.-om- 
r-in-chief  of  the  Army  and  Navy;  it  nya  in  the  next  place  that 

'fN  IT  Ihtl*,    lU  V.  &,  Ml. 
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he  shall  take  care  that  the  laws  are  faithfully  exei*uted;  that  is.  all  laws. 
Then  the  question  at  once  arises  whether  under  the  Constitution  of 
the  United  States,  saying  no  more,  it  Ijein^  the  duty  of  the  Pi-esident 
to  take  care  that  the  laws  ai*e  faithfully  executed  and  he  \mng  com- 
iiiander-in-chief  of  the  Army,  the  Constitution  does  not  exprpisslr 
authorize  him  to  use  the  Army  whenever  power  is  lawfully  to  be 
required  to  execute  the  laws." 

And  President  Cleveland,  replying,  July  5th,  1894,  to  Governor 
Altgeld's  protest  against  his  use  of  United  States  troops  in  Chic-ajro, 
said: 

''Fedeml  troops  were  sent  to  Chicago  in  strict  accordanct^  with  the 
Constitution  and  laws  of  the  United  States^  upon  the  demand  of  the 
Post  Office  I  Vpartnient  that  obstruction  of  the  mails  should  be  removed 
and  upon  the  rei)rest^ntatious  of  the  judicial  officers  of  the  United  States 
that  the  proct»ss  of  the  Federal  court*  could  not  be  executed  through 
the  ordinary  means,  and  uiK)n  competent  proof  that  conspiracies  exkted 
against  commerce  l)etween  the  States.  To  meet  these  conditions,  which 
are  clearh'  within  the  province  of  Federal  authority,  the  presence  of 
Federal  troops  in  the  city  of  Chicago  was  deemed  not  only  proper,  but 
necessary,  and  there  has  l>een  no  intention  of  thereby  interfering  with 
the  plain  duty  of  the  local  authorities  to  preserve  the  peace  of  the 

citv/' 

The  course  pursued  at  this  time,  under  instructions  from  the  Attorney 
General,  was  to  tile  a  bill  in  equity  for  an  injunction  against  any  com- 
bination in  restraint  of  interstate  commerce,  or  interference  with  the 
performance  of  the  duties  of  railroads  as  common  carriers  under  the 
interstate  commerce  act,  or  conspiracy  to  obstruct  or  retard  the  pa^ 
sage  of  United  States  mails  or  the  operation  of  the  regular  trains  inrrv- 
ing  them,  that  might  exist,  and,  when  such  restraining  order  wa'^not 

enforcible  hv  the  marshal  in  the  ordinarv  manner,  to  enforce  itbvthe 

.  ,  . 

military  power  of  the  Government,  on  certiti(*ation  of  the  facts  to  the 
author! tit\s  at  Washington.  Troo|>s,  when  thus  used,  were  not  under 
the  marslml,  nor  a  part  of  the  marshars  force  or  jx)sse,  but  were  a  sub- 
stitute therefor,  and  were  under  the  command  of  the  militarv  officer 
in  charge,  to  be  used  for  the  purposes  named.  ^ 

But  it  may  happen  that  the  use  of  troops  will  be  required  in  antici- 
pation of  forcible  resistance  to  the  law,  which,  if  it  should  reach  that 
stage,  they  might  )m»  einploved  in  putting  down.  Their  mere  presence, 
for  the  puipose  of  oveniwing  the  lawle88  and  preventing  the  commis- 
sion of  the  unlawful  act,  may  Ije  very  desirable.  It  is,  of  course, 
better  to  prevent  the  crime  than  to  wait  until  it  is  conmiitted  and 

*See  convsp)nden«»  relative  to  the  Chicagu  disorders,  published  as  an  Appendii 
to  the  Annual  Ke|)ort  of  the  Attorney  (teneral,  for  1896.  H.  R.  I>oc.  No.  9,  part 2, 
54th  Coiiiiy  2d  He.*^.,  pp.  20,  24,  193,  etc. 
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injury  is  Hone.  I'mjiicflionalily  the  Government  hiw  a  right  to  pro 
to(-(  it»p1f  in  thiit  wuy.  It  would,  indcixl.  bo  absurd  U>  say  that 
nltbougb,  when  the  exeeutJon  of  the  lawa  is  obstructed  by  organiMd 
rvnialamtT  t(>o  powerful  to  suppress  by  the  ordinHry  wunw  of  law.  the 
Army  may  Iw  iiwod  in  aid  of  the  eivil  power,  neverlhele*«  it  may  not  bo 
usfal  in  Hiifh  M  way  a^,  by  itfi  prr^enre,  to  render  unii(H-ett8ani'  a  re-sort 
to  fon-c  aifainr't  lawbreaicers.  In  the  Governinont  so  iinpoltint  that  it 
must  wait  for  tlie  rriiiic*  to  \h'.  oommitt«d,  itt*  ini^trumentalities 
olMtructed,  its  property  destroyed,  l>eforc  it  can  art)  May  it  not  pro 
tctrt  it(>  in.itrunientalitieH  and  property  affainNt  a  threat«ned  danger, 
by  the  liiuplo  presonro  of  the  military  power  i  It  ha8  oftt^n  happvnod 
that  the  preiwn<^«  uf  a  military  fori>c  has  had  this  effect,  and  it  does 
not  Minn  pwuible  to  donbt  that  it  may  lawfully  be  usmI  for  nueh  pur- 
pow.  We  are  not  here  r^peuking  of  itj*  aetlve  use  in  aid  of  any  eivil 
prow>*».  but  simply  of  the  protei'tion  which  the  mere  faet  of  iti*  prcs- 
em-)'  i^vy*  to  iii'<trnnientttlitie-i  utid  property  of  the  Unitwi  Stntm 
which  the  Tnilcd  .Stati-s  ha^t  the  right  to  proteet.  This  right  of  pro- 
l4->-ting  by  the  presence  of  troopH  undoubtetlly  exixts,  eijually  with  tho 
right  to  une  active  force  when  the  re(«i»itance  Ui  the  law  uiake^  it  neo^ 
e»Mir>'.  It  ift  an  exerciwe  of  the  ranie  power — tho  power  to  take  care 
that  (he  lawK  are  faithfully  exet'uted — which  the  Supreme  Court 
rrcogniwd  in  the  Seugle  case  a^  aiithorixing  Uie  use  of  means,  not 
exprejiwly  pn)vided  by  statute,  for  the  protection  of  ita  justiivs  tra^'el- 
ing  on  circuit.  The  power  to  use  the  Army  to  give  prote«:tion  by  it« 
prt'wnce  in,  indeed,  inseparable  from  the  power  to  protect  by  active 
foree.      It  would  not  exist  without  the  hitter. 

In  a  reeent  (I»l>7)  cant\  troops  were  used  at  the  Tongne  Biver  Indian 
Agency  in  Montana,  for  the  purfKNM;  of  eiM'orting  a  sheriff  with  an 
Indian  prisoner,  rhargi-d  wilb  murder,  from  the  agency  to  the  railway, 
•onie  distuni**-  off.  there  ts-ing  n>»9on  to  fear  that  the  settlers  in  the 
nitighborhood  would  take  him  from  the  sheriff  and  lynch  him.  Thia 
m»  (looe  by  the  military  coummnder  on  the  njxit,  without  any  expretsa 
■athority  for  wuch  use  of  the  troopn.  It  wa^  a  i-ase  where  the  pn-seneo 
of  the  troops,  or  «  show  of  fone,  was  used  to  ]>roteet  a  prisoner,  who 
had  surrendered  to  the  military  authority  and  had  lieen  transferred  to 

I  Uw  civil  authority,  against  a  great  danger,  and  until   it  was  )M.7>t. 

^RTho  will  say  that  tho  niilttury  coniniander  exceeded  his  authorityt' 

KiTbc  Aruiy  Ktv>il><'"iu<  nnwritn-  lluil.  if  tiim-  wiJI  ailiiiit.  a|>pli  cations  lor  (lie  uw 
4d  InupB  niurt  U-  ("rwnr-li-l  (■■r  tlii'  coiu-i'lenilii'ii  iui>l  ■ctinn  o/  Hit?  J'miUipnl,  Imt  in 
caao  »t  •iwltlpn  nii'l  aiu'Xpi'cb.il  iuvwiun,  invurm'tinn,  ur  rliil,  en(lkn)ti-rini;  tlH-  public 
lin'im-ny  n(  Ihf  I'uitcrt  Stali»,  i.r  in  faaL'olKttcniplwl  or  thr«>ib-nt«l  nililn-ry  or  inter* 
ruptlim  111  tlic  t'liilol  MUlu)  lunib.  or  irther  niuivalpnt  (rnirntpiu'y  w)  imininont  ■■  to 
trnilrr  it  <laiuicmu>  to  awsit  imtrui-tiuns  reiiunalnl  thmush  the  i>p«<<du«l  mcsn*  o( 
c<>niiiinnlr*ti(U),  >n  ofllcvr  of  the  Annv  may  lake  Mich  actlun  twfurv  tlie  rendfit  ol 
ttu(rai-ti-i«ut  M  the  rln.itiiistanciw  i>f  the  tan^  aiiil  the  law  unilnr  whi<^h  he  b  acting 
may  jiviity. 
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It  was  at  one  time  suggested  to  the  Attorney  Greneral  that  if  the  mob 
in  Chicago  should  again  seriously  interfere  and  prevent  the  enforce- 
ment of  the  United  States  laws,  martial  law  should  be  proclaimed. 
But  he,  evidently,  did  not  believe  that  this  could  be  done  under  the 
existing  circumstances,  although  he  seems  to  have  been  of  the  opinion 
that  the  United  States  could  proclaim  martial  law  if  the  governor  of 
Illinois  should  invoke  Federal  aid  and  thus  put  the  United  States  in 
complete  control  of  the  situation.^  '*  Martial  law,^' however,  is  not 
anything  that  is  provided  for  by  the  Constitution.  It  is  founded  m 
necessity,  attendant  on  the  fact  of  war.  When  opposition  to  the  laws 
of  the  United  States  amounts  to  war,  there  will  be  a  justification  for 
martial  law  in  the  locality  of  the  war  or  where  it  is  necessary.  But 
when  the  opposition  falls  short  of  war,  the  use  of  the  military  power 
under  the  authoritv  of  the  Constitution  and  the  laws  would  be  limited, 
as  it  was  in  1894,  to  the  purpose  of  removing  the  particular  obstruc- 
tion which  has  sprung  up,  and  enforcing  the  laws  obstructed.  "Mar- 
tial law '  ^  means  much  more  than  this.  When  martial  law  prevails,  the 
civil  power  is  superseded  by  the  military  power;  the  military  power 
becomes  supreme;  the  safeguards  of  the  Bill  of  Rights  of  the  Consti- 
tution are  for  the  time  being  set  aside;  and  the  civilian  may  be  tried 
by  military  commission.  This  would  not  be  the  military  power  acting 
in  aid  of  the  civil  power.  Nor  would  the  conditions  existing  in  189^ 
have  been  a  justification  for  it.  Only  a  condition  of  war  would  be, 
*'  When  the  regular  course  of  justice  is  interrupted  by  revolt,  rebellion, 
or  insurrection,  so  that  the  courts  of  justice  can  not  be  kept  open, 
civil  war  exists,  and  hostilities  may  be  prosecuted  on  the  same  footing 
as  if  those  opposing  the  Government  were  foreign  enemies  invading 
the  land."*  But  when  the  military  power  is  acting  under  the  Consti- 
tution in  aid  of  the  civil  power,  and  the  opposition  to  the  law  is  not 
of  such  a  chanicter  that  war  exists,  the  civil  power  is  still  supreme, 
and  the  rule  of  war  can  not  he  applied.' 

*See  panv  77  of  the  publication  nameii  in  note  1,  p.  784,  antf. 

'The  Prize  (^ines,  2  Black,  668;  Rv parte  Milligan,  4  Wall., 2;  also  North  American 
Review,  N<)veiiil)er,  181H5,  on  The  Justification  of  Martial  Law. 

'  But,  althouph  the  rule  of  war  can  not  be  applied  so  as  to  displace  the  civil  pow« 
under  such  circuinstances,  these  circumstances  mav  give  rise  to  emergencieB  juirtify- 
ing  an  exercise  of  iK»wer  for  which  there  would  otherwise  be  no  justification.  Whea 
the  Pennsylvania  militia  were  calleii  out  in  1892  for  the  suppression  of  the  Hon*- 
st^ui  riotti,  the  un<lerHtandin^  between  the  sheriff  and  the  commander  of  the  tio(^ 
was  that  the  troops  would  support  the  sheriff  in  the  nature  of  a  posse  eomUabu,\fiA 
the  commander  was  to  retain  command  of  them,  to  employ  military  methods  in  pQ^ 
tine  down  opposition  to  the  nheriff,  and  to  use  them  in  bis  own  way;  and  he  reserved 
to  Himself  full  lil)ert y,  subject  to  the  approval  of  the  commander-in-chief,  to  takesodb 
action  in  cases  of  emergency  as  circumstances  might  warrant.  (Annual  report  « 
Major  General  8nowden,  conunanding  Division,  N.  G.  P.,  1892.) 

In  the  chaiige  of  the  Chief  Justice  of  Pennsylvania  to  the  jury  in  the  case  of  Con. 
V,  Hawkins  and  Streator,  generally  spoken  of  as  the  lama  case  (lams  being  a  militit' 
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Reuiarking  on  a  passage  in  RussoII  on  Crinie.s,  whore  it  is  said  that 
for  private  persons  to  make  use  of  arms  in  suppressing  riots  would 
•feeui  only  proper  against  such  riots  as  *\savour  of  it*l>eUion/'  t'inlan- 

Dian  who  haii  been  puninhed  without  trial,  on  a(*count  of  an  exclamation  he  liad 

made  nhowhiK  his  Hyniijathy  with  the  rioterH,  aud  had  thereu]NUi  proneeuted  the 

military  ullicers  whohao  cau8e<l  him  to  1>e  h«)  puniflhed),  he  )u*ld  that,  under  the  eir- 

ruaistam^en.  the  relation  between  the  ot!i<'erH  and  the  soIdierH  uiuler  their  command 

'*  were  Kin-emed  by  the  same  mien  that  wouM  prevail  in  cane  of  actual  war,"  the 

only  dinerence  being  one  arising  out  of  the  diffen*n(H.^  in  Hurroun<lin^,  and  which  in 

the' case  at  bar  made  it  the  duty  of  the  jury  to  <letennine  whether  the  offio<»r»  onier- 

iutr  the  pimishment  were  actuateii  by  impfuptT  motiven;  but  that  the  jur>'  hadnoth- 

injj:  to  do  with  the  question  whether  war  actually  exiHttnl  lH.»twi»en  the  anneil  Ixnly 

and  the  inhabitant**  Burrounding  them.     The  trial  recruited  in  the  acquittal  of  the 

defendant!!. 

Commenting  on  thii*  caf«e,  the  commanding  general  of  the  Peniiflvlvania  militia 
remarke<l,  in  his  annual  report  for  1K92,  that,  while  it  hud  l>een  hoiieti  that  theirourt 
would  afiinn  a  plea  to  the  juriHdiction,  the  result  wan  highly  Hatinfuctor}-,  since  a  full 
trial  in  o(>en  (*ourt  showed  the  featun'H  of  the  ca^*  to  have  In^en  greatly  exaggi^rateii 
in  the  ci»nmiunity,  and  renultetl  in  a  veniict  of  ac<piittal  at  the  hands  of  a  jury  of  the 
county,  and  **the  law  as  laid  down  juHtifien  an  officer  in  an  ein<'rgency,  in  time  of 
riot  or  rel^llion,  actual  war,  as  thin  wan,  in  using  extnMue  mtMisunfs  to  preserve  dis- 
cipline, when  not  actuated  by  malire  but  honin<tly  exercising  a  conscientious  ju<ig- 
ment.*' 

The  facts  in  the  lams  case  would,  umler  conditions  admitting  of  a  calmer  examin- 
ation, perhaps  not  have  been  held  to  create  an  emergency  justifying  the  acti(»n  taken, 
and  the  statement  that  the  tn>o]>s  **were  govermnl  1)y  the  same  rules  that  would 
prc*vail  in  case  of  actual  war*'  setMus  to  Ih'  an  unntMu^ssary  view  to  take  of  the  matter, 
and  may  lie  a  misleading  one.  But  that  su(*b  conditions  may  pnNluce  emergencies 
juiitifying  what  would  otnen»-ise  1k»  arbitrary  can  S4'arcelv  U'  duubtiHl. 

The  instmctions  given  for  the  use  of  troojis  in  <*ertain  fiM-alitit^s  in  Alaska,  in  1898, 
secmi  to  ])e  baseil  on  this  ]>rinciple.  Instrnctions,  of  dat4>,  February  9,  were  as  fol- 
lows: "The  troc»ps  are  sent  to  the  l<K>alities  named  in  the  inten*st  of  giH^l  order,  and 
uf  the  safety  of  the  persons  and  proi^erty  then^  and  in  the  vicinity  of  thosi*  jilaces, 
which  the  troops  are  expected  to  cf^nserve.  The  force  should  l)e  ustnl  with  kind- 
ness and  consideration  and  within  the  measure  of  the  strict  necessity  of  the  oi'casions 
as  they  may  arise.  The  President  relii^  uiM>n  tlH>  timuiess  and  wise  discreti(»n  of 
the  oificers'in  command  to  a4H*oni])lisli  the  o}>je4-ts  for  which  the  tn»oi)san^  si>nt, 
with  kindness  and  humanity,  and  the  ns4'  of  their  fon'es  lawfully  and  as  little  as 
is  compatible  with  the  duties  aR^igniHl  them." 

r>ther  instructions,  of  date,  Mareh  WK  were  as  follows:  ''The  StM-retary  of  War  has 
information  that  a  mob  has  taken  iHjsst^ssion  of  the  White  Vr^  road  built  1>y  (leorge 
A.  Brackett,  of  Minneapolis,  an<l  others.  He  dt^siri^  that  their  rights  ]k*  ])rotecte<i 
and  mob  \nolence  suppressetl.** 

The  (larts  of  Alassa  where  the  trooj>s  were  to  l>e  uwhI  U^ing  unprotocttnl  by  an 
organized  \()C&\  civil  government,  it  was  evidently  d(H*nie<l  n(M*i»ssary,  in  onler  that 
the  loi^lities  named  should  not  1m>  handiHl  over  to  lawlessness,  that  the  government 
having  jurisdiction  over  the  territorv  should  use  the  only  means  at  its  dis|M>sal  to 
prevent  the  commission  of  crime,  ft  must  U>  reganhnl  as  a  tem|>orary  measun', 
Dase<l  on  necessity,  to  which  the  h*gislation  of  1S7S  was  not  applii^l. 

The  remarks  of  Mr.  Justice  WiMMlbury,  in  his  dissiMiting  opini<m  in  the  c}isi>  of 
Lather  r.  Borden  (Howard,  TS-Ki),  an»  of  inten^st  in  this  connexion. 

At  the  time  of  the  riots  in  Idaho,  in  is*r2,  the  governor  ai)plied  to  the  I*resident 
for  the  protection  gaarantee<l  by  the  Constitution,  and  also  issue<l  a  pn>olamati(»n 
declaring  the  county,  which  wa^  the  ItN-ality  of  the  trouble,  to  l)e  in  a  state  of  insur- 
rection and  rebellion.  Military  ai<l  was  furnisheil  })y  the  Pn>sident,  and  f(jr  a  time 
the  locality  was  under  predominant  military  rule,  although  the  civil  ])ower  wan  not 
in  lad  entirely  displaced.  It  was  nvarde<l  as  an  enfonvment  <»f  martial  law,  l>ase<l 
on  the  fact,  proclaimed  by  the  governor,  of  the  existem^e  of  insurnn'tirm  and  rebel- 
lion, that  is,  war.  (Similarly  in  the  cose  of  the  (\eurd'Alene  Uilnir  Troubles  of  189^). 
See  H.  R.  Beport  1999,  56th  Cong.,  1st  si>ss. )  But  when  the  domestic  violence  does 
not  amount  to  insurrection  or  rebellion,  the  State's  inviH'ation  of  aid  to  suppress  it 
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son  says  that  it  brings  the  question  to  the  verge  of  martial  law,  and 
recalls  to  mind  the  phrase  used  by  the  Attorney'  General  in  the  vtLi^oi 
the  Lord  (xeorge  (iordon  riot«,  when  he  advised  the  Crown  to  declare 
the  tumults  refhl/iofm,  in  order  to  allow  of  the  recourse  to  militanr 
force  in  attacking  the  rioters  wherever  they  were  found,  and  whether 
or  not  engaged  in  felonious  outrage,  which  alone  would  justify  it  at 
common  law.  This,  says  Finlanson,  shows  the  point  of  contact  between 
the  scope  of  common  law  and  mai*tial  law,  the  one  dealing  with  mere 
riot,  and  the  other  with  rebellion  so  formidable  as  to  amount  to  war 
and  to  require  measures  of  war.* 

What  was  advised  by  the  Attorney  General  on  the  occasion  of  the 
Lord  George  Gordon  riots  was  actually  done  by  the  governor  of  Idaho, 
during  the  riots  of  1892,  when  he,  by  proclamation,  declared  a  county, 
where  the  lawlessness  existed,  to  be  in  insurrection  and  rebellion. 

Owing,  however,  to  our  dual  system  of  government  the  principles 
controlling  this  subject  are  in  a  great  measure  peculiar  to  this  country. 
With  the  suppression  of  ordinary  riots,  not  interfering  with  the  exe- 
cution of  the  laws  of  the  United  States,  nor  with  the  processes  of  the 
Federal  courts,  nor  with  the  maib  nor  the  property*  of  the  United 

would  not  iuHtify  a  ret^ort  to  martial  law.  This  eeems  to  have  been  underetood  and 
observed  during  the  nota  of  1877.  Whether  the  domestic  violence  does  in  ftct 
amount  to  insurrection  or  rebellion  may  sometimes  be  a  very  delicate  and  difficult 
Question  to  decide,  although  in  Ex  parte  Miilimi  (4  Wall.,  1^),  the  Supreme  Court 
declared  that  martial  rule  can  never  exist  where  the  courts  are  open,  and  in  the 
prorier  and  unol)struoted  exercine  of  their  jurisdiction. 

If  correctly  report^  in  the  newspapers,  General  Gobin,  the  commanding  genenl 
of  the  militia  sent  to  Hazleton,  Pa.,  in  September,  1897,  in  consequence  of  the 
troubles  arising  out  of  the  miners*  strike,  declared  that,  in  spite  of  the  warnmts 
issued  for  the  arrest  of  the  sheriff's  deputies  for  the  shooting  of  miners,  no  constables, 
nor  any  civil  authority,  would  be  permitted  to  arrest  them;  that  the  sheriff  is  in 
executive  f)fii('er,  whose  duty  is  to  preserve  the  peace;  that  he,  General  Gobin,  ind 
the  troops,  were  subordinate  to  the  sheriff,  being  engaged  in  helping  him  to  perfonn 
that  duty;  and  tliat,  under  these  circumstances,  he  would  not  permit  interference 
with  the  sheriff'H  officials.  "In  spite  of  this  fine  distinction,'*  wrote  the  reporter, 
"the  commander's  deoinion  on  this  point  is  accepted  as  superseding  the  civil  aatbori- 
tien  bv  the  militarv  power.'*  This  goes  to  show  the  legal  difficulties  that  may  arise. 
A  publii-aticn  on  ''The  Organized  >lilitia  of  the  United  States  in  1897,**  by  the3lili- 
tary  Information  Division  of  the  Adjutant  General's  Office,  contains  an'accoimt  of 
the  use  of  the  militia  on  this  occasion. 

For  an  interesting  discussion  of  "The  Status  of  the  Militia  in  Time  of  Riot**  see 
two  articlen  on  that  subject  in  the  Albany  Law  Journal  of  August  3d  and  10th,  1878, 
by  William  M.  Ivins. 

A  majority  of  the  States  have  express  provisions  in  their  constitutions  or  statntes 
for  calling  out  the  militia  "to  execute  the  laws;*'  in  others  the  power  is  jpyen, 
although  not  in  thi8Hi>e<*ific  language,  some  copying  the  Constitution  of  the  Inited 
States  m  this  resp(K*t,  making  the  executive  commander-inn'hief,  and  requiring  him 
"to  take  care  that  the  laws  Ik*  faithfully  executed.*' 

^  Review  of  the  Autliorities  as  to  the  Repression  of  Riot  or  Rebellion,  by  W.  F. 
Finlanson,  p.  25. 

*  "Your  right  to  take  such  measures  as  may  seem  to  be  necessary  for  the  protectico 
of  the  public  property  is  ver>'  dear.  *  ♦ '  ♦  The  right  of  defending  the  public 
property  includes  also  the  right  of  recapture  after  it  has  been  anlawfuUv  taken  by 
another."     (Attorney  General  Black  to  President  Buchanan,  9  O^in.,  525,  521.) 
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:««.  or.  in  geni'ml.  with  their  iiiNtrutDvutalUies  of  government.'  the 

Tc^oml  ^vprnnipnt  has  in  the  fiiMt  instaiiot*  nothinf;  to  do.     It  i-i  only 

whrii  •.-allfil  on  in  the  nmnniT  ]>n-Mt-nlN*(l  b_v  the  ("onrttitution  thut  it 

tail  intcrpoNp  it«  power  for  thf  supprt'ssioii  of  such  douie.stir  vii>lpni'c. 

A"  at  Chii-ngo.  the  exiitd-nci-  of  thi'  two  gov(>riiin*»nt».  Fi-dtral  and 


III  a  iHtrr  b>  Uie  ^vrvlsry  of  War,  ilaUvl  July  Ath,  IHIU,  lli>'  Alt 


Rneailier  (Vn^ral  Me 


to  the  Acljiilant 


luloy- 


I  have  the  honor  U>  ftcknowlnlite  Ihc  \  ^ 
Gritfrwl  ■>(  the  t'nilcd  Stattv  Army,  from  Rn^cailier  (len^ral  Merrltl,  i 
tho  IV|i«niii<rni  of  tilt' Dakota.  Thv  ii>ltvra]n  Hhowit  that  on  xhv  Northern  l"!!-!!!!.- 
KailniMl.  wiwt  uf  Fwc<>.  wi  Imimi  mrv  runniiiit:  that  eiii|>Uiyn-H  (■nxiW-'<l  l>>'  the  n 
panv  tvfuM>  to  Kork  unlnw  n(lri|iuil«  iiniln'tiiin  Ih  affonlpil  th<-nij  that  Ihd  ]i  ' 
of  ific  tTniU-<1  Suh<»  (viirtji  M  nri«  aff'>r>lM  •\<jm  n'll.  in  I 
lhei:i  aitaiiul  <)an^r.  atid  thai  in  iHiuumfiteiKi.' 
itioiird  mail  mmniunliKiion  with  Fcirtii  Kim|[li  and  CuKti-r  hue  I)mii  intrmipltvl 
<  the  fiimmaniiinit  iwneral  ii>  unahl«i  to  inaki*  the  ustuil  hiniunlhly 
'inenlii  til  hill  trM>)M  or  lo  Mhip  ouppHt*  lo  tlie  mllitarj-  i>o<»t»  on  the  line  uf  the 
:hrm  l*adlU-. 

By  (wtion  :i  ol  tho  an  of  July  2.  1HA4  (13  Slat-  3IWI.  incorp..ratinB  tho  Nortlipm 
'Ik'KailniailComiMny,  illMdM-lan-d  thatcifrtainilmcrilMM  )iuNk- Ian Jn ai^ icnintt^ 
~i|ainy  "(or  the  jiurimpc  of  aiilinii  in  the  ivinelrui-tion  ol  nui-h  milnmcl  anil 
lini>  111  the  IWilli-  niaHl,  aiii)  to  iK-rnn>  the  mfc  anil  HjM^eily  tran^'jinrtatinn 
niaili*,  lrr>oii«i,  and  niuniiloiin  tit  war,  and  public  i-t>>r«e  nvnr  In*-  ruutv  •>(  huIiI 

nvtion  II  it  in  fimhi.Ti'nAi'li'<l,  'That  nich  Nnrlhem  lIu-iHf  Ilaitniod,  or  any 
prenf.  rhall  he  a  |B.irt  mute  and  a  military  nmdnuhjtvt  to  ih«  iwe  of  tlm  I'niUi'l 
lev  for  [HMbil.  miliury.  naval,  ami  all  oUivr  (luveniUM>til  wrvliv,  and  alwi  subject 
(H'h  iTv>ilH'>onii  ail  C'lninvM  may  itn|HMi^  n«trii-tinijt  Ihn  i-liat^vi  W  wioh  C}»vvm> 
It  iran*i>>r1aiion.' 

By  iiectiiin  'JO  nf  the  oauie  act  Ciiii)i;rew  mervM  the  riuht  to  all«r,  amend,  or 
i\  the  art  'the  Imtter  tii  aiixtiiphsb  thi'  nbjiiTl  uf  tliia  net,  nanirly,  to  {ironiotc 
Ik-  inlitron  and  wuUan^  by  the  ixinstnti-tii.n  of  aiieh  railriMul  and  t^leKmiih  line 
>plnit  the  Mime  in  KOrkiiiK oriJur and  lof^tmre  to  the t iiiveniuieiit  stall  timen 
pMTticutarly  in  time  uf  war)  the  uw  and  licueSbi  of  tlie  ntuie  lur  puatal,  military, 
•ihrr  piirtHiivti.' 

Tbnv  pruvlhioiM  make  Ilie  road  i<f  the  Northeni  PadDc  a  military  rwd  uf  itie 
ilnl  Slata.  Bi-inn  anch.  the  power  of  tlie  Prwident,  aa  iMiunuuider- in-chief  uf  the 
litan-  forii*  of  thit  I'nit<^l  Stattv,  to  ke«-p  the  mail  luiobetnii-tnl  and  availabh-  for 
parT^iHii  can  not  be  doubted,  and  may  properly  Iw  twed  to  n«m»iy  the  mii^ 
""-*  In  Oeneral  Merrill't*  telefcnun." 

Ihiwinit  IcItiT  wan  nent  by  the  connnandinit  Reneral  of  the  Army  to  the 
Kcneial  i<f  the  IV'partmeiit  of  the  CVilumhia: 

If  the  fat-i.  a>iinlwiaiitiHte<t  byniminunh-ationiinH.'eived  Ironi  the  Itefiart- 
■,  from  military  ofHi-ial  repuriB,  and  (rwiii  other  reliable  auunis,  thai, 
ilaTfiil  ohatnii'tion'  ■»■)  (■onihinalioR>i>raan'mlilu)EMiif  (>itbiii»,  it  Ium 
llnble.  In  the  JiuJinnent  nf  the  Prendeni,  to  enfon-e  by  the  onllnary 
la)  pnasvilinK  the  lawn  uf  the  t'uited  Htatea  and  to  prevent  olwlnii*- 
Cnitrd  Alain  nuula  and  inlpmtptionn  lo  ronitoeivo  lietwn-n  th.  m;ii.-, 
iteeil  by  nection  II  of  thea.<  anjirovitl  July  2,  IWH,  n,i,' 
~  Kailniail  'a  p.vt  mute  ■»■!  iniiilarv  road,  HuhK'rl  bi  >l  ' 

Sptal,  military,  naval,  and  all  olhertiovemment  x't . 
(oident  to  emplny  Ihe  niJiitnry  forvr  nndrT  yonr  • 
litis  to  the  tuall*  and  To  exet-nle  an v  orders  ol  the  t  :. 
pfnttsrliiin  of  pri>pertvin  Ihelianibiit  i«ivivena[>puinled  bv  -in  ln-i'irt, 
~  ~ '"  E  interrupllon  of  inlervUle  eniiiiiierre.  and  lo  ftlva  mii'li  pmlci-iion 
will  [irvvetit  any  unla«  liil  and  forriblu  obMniclinn  to  the  nvnUr 
jn-rklion  of  Mill  ruail  '  lur  pijatal,  iiiiUtaiy,  I '   --'-"--' 


ival.  and  all  other  Got 


rere  lent  to  the  ivimmandinx  ftenermU  of  the  [lopartinentii  nf  Ihn 
d  tif  (UUumia  for  the  protMtlnti  of  the  I'nloii  VmrlAi:  and  Central  l^-tfie 
-  Ihu-..  No.  0.  tiart ::.  Mth  Cuug.,  2d  «■.,  pp,  S3S.  SB.) 
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Stato,  may  lead  to  complic^ationn,  under  such  conditions.  The  Federal 
military  power,  employed  in  aid  of  the  Federal  civil  power,  may  find 
itself  acting  within  a  State  contrary  to  the  wishes  of  the  State's  execu- 
tive. But  that  can  only  happen  when  the  State's  executive  fail?  to 
recognize  the  fact  that  the  Federal  authority  extends  to  every  part  of 
the  United  States,  just  as  the  State's  authority  extends  to  every  part 
of  the  State,  and  that  wherever  in  the  United  States  the  authority  of 
the  laws  of  the  United  States  is  resisted,  to  such  place  does  their 
authoritv  to  enforce  their  laws  extend.  The  United  States  have  aj> 
full  jurisdiction  within  a  State  for  the  execution  of  their  laws,  a^  the 
State  has  for  the  execution  of  its  own.  Thev  are  not  there  bv  suffer- 
ance,  or  comity,  but  as  a  constitutional  right.*  And  if  the  resistance 
to  the  laws  Ik?  of  such  a  character  that  it  can  not  be  overcome  in  the 
ordinary  way,  the  Federal  executive  has  as  much  right  to  use  the  Fed- 
eral military  power  to  subdue  it,  as  the  State's  executive  has  to  use  the 
military  power  of  the  State  to  subdue  a  similar  resistance  to  its  own 
laws. 

The  President's  use  of  the  Army  in  the  execution  of  the  laws  on  the 
occasion  of  the  Chicago  strikes  was  commended  by  both  the  Senate 
and  House  of  Representatives,  in  resolutions  adopted  by  those  bodies. 
The  Senate  resolution  declared,  ''That  the  Senate  indorses  the  prompt 
and  vigorous  measures  adopted  by  the  President  of  the  United  States 
and  the  members  of  his  Administration  to  repulse  and  repress,  by 
military  force,  the  interference  of  lawless  men  with  the  due  procejsof 
the  laws  of  the  United  States,  and  with  the  transportation  of  the  mails 
of  the  United  States,  and  ^inth  commerce  among  the  States. 

*'The  action  of  the  President  and  his  Administration  has  the  full 
sympathy  and  support  of  the  law-abiding  masses  of  the  people  of  the 
United  States,  and  he  will  be  supported  by  all  departments  of  the 
Government  and  by  the  power  and  resources  of  the  entire  nation." 

And  the  resolution  of  the  House  of  Representatives  was  as  follows: 
"  RtxfJrnl,  That  the  House  of  Representatives  indorses  the  prompt 
and  vigorous  efforts  of  the  President  and  his  Administration  to  sup- 
press lawlessiu^ss,  restore  order,  and  prevent  improper  interference 
with  the  enforcement  of  the  laws  of  the  United  States,  and  with  the 
transportation  of  the  mails  of  the  United  States  and  with  interstate 
commerce;  and  pled«jfes  the  President  hearty  support,  and  deems  the 
success  that  has  already  attended  his  efforts  as  cause  for  public  and 
general  congmtulation."' 

Thes(»  were  very  important  regulations,  indicating,  as  they  do,  the 
understanding  at  that  time  of  the  two  Houses  of  Congress  with  refer- 

»  Ex  p'lrtc  SielwUl.  100  U.  8.,  3W. 
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mee  to  the  power  of  the  President  to  use  the  military  forces  of  the 
rnited  States  in  the  execution  of  the  hiws;  although  the  understanding 
proliably  was  that  their  use  was  pursuant  to  the  statutory  authority 
x>ntained  in  the  Revised  Statutes.  There  was  no  (question  as  to  the 
liource  of  the  authority. 

This  use  of  Federal  troops  wiu<,  however,  also  in  accord  with  the 
riews  of  the  Supreme  Court  in  the  Neagle  case,  as  to  the  j^ower  of  the 
President.  Or,  as  it  has  >x»en  elsewhere  expressed:  '*The  President 
is,  of  course,  to  take  care  that  the  laws  are  faithfully  executed.  But 
bow?  By  what  means i  Only  by  such  means  as  the  Constitution  and 
laws  themselves  have  given  him  power  to  employ.  That  is,  by  caus- 
ing proceedings  to  be  instituted  according  to  law,  against  those  who 
violate  the  law,  and  by  employing  whatever  force  may  be  necessary  to 
overcome  all  resistance  that  is  offered  to  their  execution.''* 

The  President's  constitutional  dutv  to  take  (»are  that  the  laws  are 
Faithfully  executed  must  l)e  carried  out  by  the  means  placed  in  his 
liands  by  or  under  the  Constitution.  If  C>ongress  does  not  prescribe 
Deans,  he  must  use  such  means  as  the  Constitution  supplies  him  with, 
rhese  means  are  not  specifically  s(»t  forth  in  the  Constitution.  They 
ire  incidental  to  and  implied  in  his  general  i>owers.  Nor  is  such  a 
x)nclusion  unauthorized  bv  the  chanu'ter  of  the  instrument.  In  the 
language  of  Chief  Justice  Marshall,  ''A  (constitution  to  contain  an 
iccurate  detail  of  all  the  subdivisions  of  which  its  great  powers  will 
idmit,  and  of  all  the  means  bv  which  thev  mav  be  carried  into  execu- 
tion,  would  partake  of  the  prolixity  of  a  legal  ccxle,  and  could  s(»rcely 
\)e  embraced  by  the  human  mind.  It  would  probably  never  te  under- 
stood by  the  public.  Its  nature,  therefore,  re<|uires  that  only  its 
jreat  outlines  should  be  marked,  its  imiK)rtant  objects  designated  and 
the  minor  ingredients  which  compose  those  objects  be  deduced  from 
the  nature  of  the  objoi^ts  thems(4ves.  That  this  idea  was  entertained 
bv  the  framers  of  the  American  Constitution  is  not  onlv  to  be  inferred 
from  the  nature  of  the  instrument,  but  from  the  language."' 

By  the  last  clause  of  the  legislation  of  iHls  it  was  prescribed  that 
ao  money  ** appropriated  by  this  act"  should  be  used  to  pay  the 
expenses  incurred  in  the  employment  of  any  troops  in  violation  of  it. 
rhis  provision  related,  of  course,  only  to  the  period  covered  by  the 
ippropriation  act  in  which  it  is  found.  C-ongress  may,  by  disbanding 
the  Army,  render  it  impossible  for  the  President  to  resort  to  his  con- 
stitutional power  as  executive  and  commander-in-chief  of  employing 
the  Army  in  aid  of  the  civil  power,  in  the  execution  of  the  laws,  or 

*  Pune,  J.,  In  re  Kemp,  1«  Win..  414.     .Sw  also  JStory,  C'o^^\.,  .•ce«'.  1489-14«3;  and 
Kent'e  CommentarieB,  vol.  I,  p.  282. 
'  McCulloeh  r.  Md.,  4  W.,  407. 
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may  couple  an  appropriation  for  the  support  of  the  Army  with  a  con- 
dition as  to  the  use  of  the  money  appropriated;  but,  if  it  be  true  that 
the  Constitution  direc*tly  vests  the  President  with  the  duty  and  power 
we  have  been  discussing,  it  must  follow  that  Congress  can  not  inake 
the  exercise  of  such  power  illegal.  It  may  prevent  its  exercise,  but 
it  can  not  make  it  illegal. 

The  f ramers  of  the  Constitution  relied  on  the  conti*ol  of  Congress 
over  approi)riations  as  the  great  safeguard  against  a  misuse  of  the 
Army.  It  was  believed  that  to  refuse  to  vote  supplies  would  be  to 
disl^nd  the  Armv.  We  have  seen  that  for  a  short  time  the  ArmvhjLs 
been  maintained  without  such  vote.  But,  nevertheless,  this  was  the 
safeguard  relied  on,  and  there  was  no  attempt  to  create  another  bv 
investing  C/ongress  with  dinx»t  control  over  the  President  in  the  dis- 
charge of  his  constitutional  duty  to  take  care  that  the  laws  be  faith- 
full}'  executed. 

There  is  not  now  any  fear  of  an  abuse  of  this  power.  In  the  early 
days  of  our  history  a  ** standing  army"  was  regarded  with  fear.  It 
was  natural  that  the  f  ramers  of  the  Constitution,  with  their  knowledge 
of  the  past  and  anxiety  for  the  future,  should  have  this  fear.  But, 
with  our  experience,  is  it  reasonable  ?*     What  fair-minded  man  can 

*  Mr.  Justice  Miller,  in  his  Lectures  on  the  Constitution,  says  that  the  belief,  which 
was  entertaine<l  by  Home  at  the  time  of  the  adoption  of  theConstitution,  that  there 
was  danger  in  the  great  power  vested  in  the  Executive,  though  natural  enough  at 
the  time,  was  a  very  jj^reat  mistake;  that  the  nean»r  we  approach  to  individittl 
responsibility  in  the  Kxwutive,  the  nearer  will  it  come  to  i)erfection;  that  of  the 
three  branches,  the  executive  has  lx*t»n  the  most  shorn  of  the  j>owers  granted  ithv 
the  Constitution;  and  that  of  all  the  delusive  ideas,  or  fallacies,  that  ever  entereu 
anylxxly's  brain,  tlic  most  unfounded  is  this — that  any  l^resident  can  ever  make 
himself  a  j>erpi*tual  dictator,  either  in  our  time  or  generation  or  in  those  which  aiv 
to  come. 

See  also  Foster' h  Commentaries  on  the  Constitution,  })a^  242,  et  feo. 

A  most  remarkable  encroachment  on  the  constitutional  j»ower8  of  the  PrwMfnt 
was  the  legislation  (*ontained  in  the  second  section  of  the  Army  Appropriation  Aft. 
of  March  2,  18H7,  whereby  it  was  prest?ril)ed: 

**That  the  heailquarters  of  the  General  of  the  Army  of  the  Unite<l  States  shall  1"^ 
at  the  city  of  Wa.»jhiiigton,  and  all  oniers  and  instructions  relating  to  military  oi>era- 
tions  issue<l  by  the  President  i^r  Sei'retary  of  War  shall  l>e  issueil  thri.>ugh  the  (>neral 
of  the  Army,  antl,  in  case  of  his  inability,  through  the  next  in  rank.  The  (ieneral 
of  the  Army  shall  not  be  nMnove<l,  suspende<l,  or  relieve^l  from  command,  or  a.'iw^nt^^ 
to  duty  elsi'whcre  than  at  said  headnuarters,  except  at  his  own  request,  without  the 
previous  approval  of  the  Senate;  ana  any  oniers  or  instructions  relating  to  iinlitan* 
operations  issue<l  contrary  to  the  reipiirements  of  this  section  shall  be  null  and  v«>iJ: 
and  any  ofhivr  who  shall  issue  oniers  or  instructions  contrary  to  the  provision:? of 
this  section  shall  l)e  tleemed  guilty  of  a  misdemeanor  in  office;  and  any  officer  of  the 
Army  who  shall  transmit,  convey,  or  obey  any  oniers  or  instructions  so  i!««ue<U^^n' 
trary  to  the  provisions  of  this  section,  knowing  that  such  oniers  were  so  issucil,  shall 
l>e  liable  to  imprisonment  for  not  less  than  two  nor  more  than  twenty  year«,  upon 
conviction  thereof  in  any  court  f>f  competent  jurisdiction.'* 

This  pro x-ision,  although,  as  the  President  declare<i,  it  <leprived  him  of  hisc^itfti- 
tutional  functions  as  c<.>nnnan<ler-in-chief  of  the  Annv,  he  was  compelle<i  to  counte- 
nance, or  otherwise,  by  withholding  his  signature  fn>m  the  act,  defeat  nec«%aT>' 
ajjpropriations.  Hut,  while  thus  sanctioning  it,  he  did  not  quietly  submit  to  it.  Thu.^ 
we  find  him,  by  proclamation  of  Seotember  3d,  ?867,  declaring  that  **all  officers  ot 
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low  say  that  our  standing  Army  is  a  menace,  instead  of  a  protection, 
o  our  institutio^is  if  Is  not  what  Macaulay  wrote  applicable  in  sub- 
tance  to  our  condition  also^  "It  was  proved  by  experience  that,  in 
L  well-constituted  society,  professional  soldiers  may  Ih?  *  *  *  sub- 
nissive  to  the  civil  power.  *  *  ♦  it  l.s  jx?rhaps  because  the  army 
H>came  thus  gradually,  and  almost  imiK^rceptibly,  one  of  the  institu- 
ions  of  England,  that  it  has  acted  in  such  i)erfect  harmony  with  all 
ler  other  institutions,  has  never  once,  during  a  hundred  and  sixty 
•ears,  been  untrue  to  the  throne  or  disobedient  to  the  law,  has  never 
mce  defied  the  tribunals  or  overawed  the  constituent  ])odies." 

Such  a  spirit  our  Anny  has  inherited.  It  has  never  questioned  its 
subordination  to  the  civil  jwwer  in  time  of  peace;  but,  on  the  con- 
trarj',  it  has  been  taught,  in  the*  language  of  the  Anny  Regulations  of 
1825  (prepared  by  General  S<*ott),  that,  -' Respect  and  obediencf?  to 
the  civil  authorities  of  the  land,  is  the  dutv  of  all  citizens,  and  more 
particular!}'  of  those  who  are  armed  in  the  public  service."^ 

If  there  was  reason  for  the  legislation  of  1878,  in  the  use  to  which 
the  Army  had  then  been  put  by  the  Executive,  it  threatens  us  with  no 
danger,  because  the  conditions  can  not  recur. 

the  Armv    *    *    *    of  the  Unitetl  Staten,  in  at'(t»i)ting  tlieir  comiui88ions  under  the 
laws  of  Oongrees  and  the  rules  and  articU^H  of  war,  incur  an  obligation  to  ol>8er\'e, 
o)«\%  and  follow  such  directions  a^  thev  nhall  Inmi  time  to  time  rtveive  from  the 
Preadent  or  the  General,  or  other  »u|H*rior  offic^ers  «»t  over  them,  ac(M>nling  to  the 
nilesand  discipline  of  war,*'  and  enjoining  upon  ofhcerH  of  the  Anny  (<lirectly,  and 
not  through  the  medium  of  the  commanding  general  of  the  Anny,)  to  a8Hii<t  arid  hus- 
tainthe  courts  and  other  civil  authoritien  of  the  UnitiMl  Staten  in  a  faithful  adminis- 
tration of  the  laws  thereof,  and  in  the  judgments,  decrees,  mandates,  and  processes 
ofthe  courts  of  the  Unitel  States.    Tlie  K^giflation  was  rei>ealed  in  1870. 
^See  also  the  Anny  Regulations  of  1S47. 
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K»i-»jvin|c  in  pIiHlffv.  etc..  60  A.  W. 
AB«e*ty  prorlamatloat 

AfTtt-tinK  jurixdltti<»n  of  court,  1W8. 
Aai«e%ty  to  deneitrm: 

No  Inw  cxtcmling.  1121. 
AalaaU: 
(iHlni  for  infipiH-tion  of.  at  Honolulu,  797. 
IVnalty  for  lotdnic,  ft**,.  17  A.  W. 
Tran^I><>rtation  of.  iv;^,  l^5A. 
Abj  of  tke  I'altMl  SUteat 

Mt-anlngof  term.  lUl. 
Ar^al: 
Fri'in  regimental  rourtii.  30  A.  W.;  37. 
MKiiiricanro  (»f  the  term  in  military  law.  407. 
AM»n<'«tl(Hi«  for  MTdOB,  IH76,  1M77. 
AppolatlBfr  power  of  PrMl4««t,  417.  481.  438. 
AppolatBfBt: 
A«-««  ptani'e.  4W. 
AKt-  limit.  *X,\. 

Ahen  Mildler  to  Ik*  ofBccr,  421. 
Ao  radet  of  unemanci|i«ted  minor.  648. 
.\«^i^tant  *(iirK<'<>tt''  to  rank  of  captain,  414. 
b>  h«-nd  of  exe<*utive  department.  41V. 
By  rt-^nmental  (*oromander.  420. 
Cadeb*.  4J4.  (^43-663. 
Omplain.  from  civil  life.  433. 
Civil  lif«-.  construction  of  term,  432.433. 
Civilian— 
A-  •«*'(ond  lieutenant,  415. 
A<  eapuin  under  !«pe<'ial  authority  of  Con- 
irrew.  112. 
Clerk  ai*  |MMt  nonc<»mmi«*ioned  staff  officer.  Ml. 
( 4immi}*ary-«ti-rK»'ant.  K3i». 
( ••ntirmation  of  brevet.  tilO. 
Consular  MTViee,  1>«25. 1M26. 
C<iurt>i- martial  in  time  of  war.  73  A.  W. 
I>nte  from  which  it  t«ke*i  efTect.  ¥J^. 
I»ittinK  tmek  U*  date  of  va<>aiicy.  etc..  413. -117. 
iMpIomatic  •••rvire.  IsUTi.  IK*. 
lM»mii«i>«al  of  oflieer   by  ap|M)intmeut  of  tuc- 

i»^«»r.  lAHi-lJOi*. 
It'iTiuit  r^Hv**  «»f  ."^-nate,  .Vi*»,.'»W. 
Kiili*l»'<l  men— 
Aft4r  marriaire  or  diMhanre,  42S. 
Kxamlnatlon  of  for.  1321. 
giialiticationo  for  examination,  etc..  421-423, 
4-::. 
Ex«mination— 
K«  .r  prouititlon.  421-423.  iJ^J. 
Limitation  tu»  to  number  of.  42*^. 
I'byical.  VM. 
Kn .mrivil  life.  132,  43:». 
ifHTTittu  «ourt*.  **2  A.  W  ,  214-21n. 
<t«  n*  ml  (ourt  martial.  72-74  A.  W,;  lfC-192. 
^tiianlian  o\»T  ortiriT.  KHO. 
Inferior oflx^'p*   ilu 


IpfOtetaieat— C<»ntinue<1. 
Judge-ad v(K'ate.  from  civil  life.  433. 
Lance  ffcrgeant  not  eligible  for  ap|>ointmeQt  as 

ficcond  lieutenant.  411. 
Militia  officers.  17^4.  1736. 
NoncommiMKioni>d  ofJlcen*— 
Ah  fiecond  lieutenantit.  411. 
Not  eligible  f(»r.  after  diacharge.  426. 
On  detached  wrvice.  411. 
Oath  of  ufnce  to  be  taken.  IMH-IHIO. 
Of  reporter.  216H. 
Ordnance  officer.  1863. 
Pay.  date  (»f  commencement  under.  408. 
l*aymaMer.  fnim  civil  life.  433. 
Physical  distiualiflcation.  427. 
INiwerof,  when  exhauittiHl,  417. 
l*rinci|iHl  musician  not  eligible  for.  411. 
Rank.  40h.  40!». 

Ki'ttp|>ointment  of  diamlMaed  offii*er.  1888. 
Kei'ens.  430. 
Regimental— 
Officer*  of  volunteem,  481. 
Qi.artermaMter.  41tt. 
iftafT  <»tficent,  41M. 
Relative  rank.  40h,40». 
Retttoration  by  new.  2042. 
Retired  officen^  as  volunteer  officers,  22U. 
Retroactive.  417.  isM. 
8u<"cei««or — 
To  noncommiwdoned  officer  mdeaertion.  2151. 
To  vacancy  cau»<ed  by  illegal  sentence.  2152. 
To  civil  office,  1812-1887. 
To  vacancy  cauited  by  diamisMl  of  officer,  337, 

note. 
Trnnxfer  from  Volunteer  to  Regular  Army.  482. 
Volunteer otficen*.  431-433,2451. 
With  {»ay  and  rank  dating  back.  417. 
With  view  to  retirement.  416. 
AppralMeaeat  of  laad  for  aatlQuI  reaeterj,  1768. 
Approprlatloa:    (."^ee  J*ubtic  mane^f  and  TVrvuary 

Itfpartmcnt.) 
Act.  limitation  claune  i'onf)ne<l  to  fiscal  year  to 

which  it  iiertalned.  svi. 
Act.  pn»|ier  conittnictlon  of.  2359. 
ApplicaUon  of.  2300-2302. 
Burial  czpcmteaof  civilian  employee.  4fiS. 
Can  not  be  diverted  fn>m  purptiaes  exprcawd  In 

the  art.  4:fiv-442. 445.  U6, 44M,  449, 451, 466, 4M. 

472. 477. 47?<. 
Can  not  Ik>  traniiferred  to  credit  of  another  ap> 

pMpnalion.  457. 
Can  not  t»e  ummI  to  fiupplemen  another  appro- 
priation. 4.M. 
Clerical  compttiMilion.  468.474. 
Con*tniction  of  liamu-kji.  ((uartem.  etc..  of  a 

permanent  nature.  481. 
ConiinKcn<ieii  <if  the  Army.  441.  44«i,  447.  note. 

44>    4.M-455. 
Continifcnt  ex|Mf>n«e«.   meaning  of   term.  453. 

Iiotd- 

('••ntmct— 

I»«liver>'  of  *uppll«»*,  «.tc    under.  437. 
In  exi-*-**  of.  vhJ.  ^^^7.  W2. 
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▲ctlag  MftlsUat  or  coatrart  «Br9e<Ni»— Cont'd. 
Can  not  be  compelled  to  remain  in  service  after 

expiration  of  contract,  391. 
Civilian  phytdcian,  not  8er\'in9  with  a  military 

force,  etc.,  388. 
Commutation  of  quarters,  3H9. 
Compensation,  389. 
Duty,  pay,  etc..  385. 
Enlisted  men  employed  as,  386. 
Entitled  to  per  diem  allowance,  etc.,  as  witneM 

on  courts-martial,  3M. 
Entitled  to  purc*hase  fuel  from  Quaitermaster's 

Department,  390. 
Have  no  militar>'  rank  or  status,  384. 
Mileage,  388,  note. 

Not  eliidble  f<»r  medal  of  honor,  1656. 
Not  eligible  to  detail  as  a  member  of  a  military 

court,  384. 
Not  entitled  to  Ijenefit  of  act  of  March  3, 1885, 

387. 
Not  militar>'  officers,  noncommissioned  officers, 

or  privates,  3»4. 385, 3Kh,  note. 
Not  subject  to  military  orders  in  general,  3S4. 
letlBg  kosplUl  steivards,  1447, 1448. 
IftlOB  of  revlewlair   aatkorlty:    (See  Reviewing 

authority. ) 
Authentication  of,  2233. 
Modification  of.  2235,2230. 
Notice  of,  2244. 

Promulgation  of.  2235-2237, 2241-2244. 
Recall  of,  •2235-'2236. 
Reconsideration  of,  2241. 
Revocation  of.  2243. 
Iddltloaal  estimates,  Improveaieat  of  rlTers  aad 

harbors,  1494. 
IdJoamaieBt:   (Sve  i\jurttt-ninr1inl  and  i'nurt«-mar- 

tialytiuniL) 
Authentication  of.  2136k. 
From  day  to  day.  authcnticution  of.  392. 
Sine  die.  394.3y:».  loiM.  1005. 
Statement  of.  in  record,  3«i. 
To  quarters  of  sick  witness.  395,  note. 
Idjataat-reaeral : 
Detached  .service,  notice  of  to,  1848. 
District  of  Columbia,  1830. 
Of  militia,  apiM>intment  u**  a.s8i«tant  to.  1H16. 
AdTertisement.     (.See  Contract,  j 
AffldaTlt: 
AfTeclinK   apiM)intment  of   courlviimriial,  187 

note. 
Aj*  evidcncf  mi  court s-tnartial,  129:1. 
Before  ju«ljj:*'-a«iv(Matr.  15.'>1. 
Before  what  officir^  takt-n.  1800, l-su-J. 
Board  of  survey  may  receive.  533. 
In  executing  contnietM.  y»'»7. 
Justifications  of  sureties.  539, 5>I0,  .V»i,  553. 
Age: 
Enli.'«tment.  adult*;.  1258.  note.  l-'TfJ.  12SJ. 
Enlistment,  minors.  1258,  note. 
Enlistment  of  persons  over.  125^. 
Limit  (I.H  to  reenli»'tment.  2154. 
Limit  of.  in  api>ointments  from  civil  life,  433. 


Ageat,  ladlaa:    (See  Indian  Agent.) 
Not  guardian  of  Indian  minor  for  purpose  of 
enlistment,  1266. 

Agreemeat,  oral,  880, 883. 

Ald-d«.CaMp: 

Additional,  authorized  by  act  of  Augast  5. 1^ 

3»7. 
Civilian  acting  as.  status  of,  399. 
Effect  of  rank  of,  on  courts-martial,  etc..  396. 
Officer  assigned  to  duty  according  to  brevet  not 

entitled  to,  612. 
Pay  of,  398. 
Rank.  396.397. 

Alams,  false,  41  A.  W. 
Alaska: 

Citizenship  of  inhabitants  of.  400. 
Liquors,  introduction  of.  into.  1502. 
Relief  of  sufferers  in.  478. 
Term  Indian  country  as  applied  to.  150!. 
Use  of  army  in  aid  of  civil  power,  4S3. 

AUea: 

Citixenship,  right  to  acquire  by  milllarr  •terr- 
ice.  401, 421. 

Citiienship.  service  in  Navy,  402. 

Competent  to  bid  on  government  contrsct,  4i& 

Employment  of,  on  government  works.  M 

Enlistment  in  and  discharge  from  army  does 
not  make  citizen  of,  736. 

Liberty  of,  to  display  flag,  404. 

Minor- 
Enlistment  of,  1270,1271. 
Naturalization  of,  1271. 

Promotion- 
Enlisted,  not  eligible  for,  403, 421. 

Soldier— 
.\ppointment  of,  as  officer,  421. 

Allmoaj,  rlala  for,  stoppage  of  pay,  23:& 
Allotaieat  of  aioaeys  appropriated,  2270. 
Allowaaces.     (See  Faff  and  AUowance.) 

Bounty  as  distinguished  from,  603. 

Change  of  station,  1915-1951. 

Commutation  of  quarters,  1941-1943 

Distinction  between  pay  and.  1891. 

Forfeiture  of.  1381, 1383, 1397, 1398. 1405.  ISA.  W^ 

Forfeiture  by  sentence,  1961, 1962. 

During  leave  of  absence,  1593. 

Not  affected  by  forfeiture  of  pay,  1*H. 

Officers — 
Awaiting  retirement.  1952. 
Detailed  as  colK*ge  professor.  1915. 
Families  of,  1918. 

Sergeants  of  ordnance.  1864. 

Travel,  1945-1951.1963-1968. 

To  officer  in  charge  of  poet  exchange.  '3U6. 

Aaieadaieat: 

Of  proceedings,  2242,  note. 
Of  record  of  service,  2147. 
Of  record.     (See  Keri^ion.) 

Aaimaaltloa : 

Embezzlement  of.  60  A.  W. 
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ABBBBltloM — Continued. 

KxtiMitivo  iHrpartmentfi.  'J096. 
Indian  a«rent.  JXm. 
l^rivny  of,  (io  A.  W.;  113. 
MiNipprupriAtion  of.  60  A.  W.;  116. 
iNnalty  for  wii>t(>  of.  16  A.  W. 
kti-civinir  In  plcNlife,  ftc.  60  A,  W. 
Aaarftty  prorlftafttloa: 

AfTtM  tiiiK  juriwlirtlcm  of  court,  1W6. 
AaiBe«ty  to  deneitrni: 

No  Ihw  cx lending,  lll'l. 
AalaaU: 
CUim  for  in}>pci>tion  of.  at  Honolulu.  797. 
iVnalty  for  kMlng.  etc..  17  A.  W. 
Tran*>I>ortiition  of.  I9!ti,  l^fiA, 
Abj  of  tlie  I'BltMl  KUteat 

Mt-aningof  term.  101. 
Ar^al: 
Frtim  r^nifntwl  rourtii,  30  A.  W.;  37. 
MKiiiricancv  of  the  term  in  military  law.  407. 
AM»llratloa«  for  partfoa,  IK76.  1K77. 
Appolatlair  power  of  PrMldeat,  417.  431,  433. 
AppolatafBt: 
.\r<-«p!anre.  408. 
.\ice  limit.  iXS. 

Alu-n  Nildler  to  be  officer.  421. 
A»  cHilet  of  unemanci|i«ted  minor.  648. 
A*#>i'>tant  MirKeonw  to  rank  of  captain.  414. 
b\  htntd  of  executive  department,  4IV. 
By  ff^nmentMl  (*oromander,  420. 
<  adetfi.  41*4.  043-653. 
Chaplain,  fnim  civil  life.  433. 
Ci\)I  life,  construction  of  term,  432.433. 
('j\  jlian— 
A«»  wrond  lieutenant.  415. 
A<t  captain  under  fipe<'ial  authority  of  Con- 
irrew.  412. 
Clerk  tkP  |KMt  noncommifiaioned  ftafl  officer.  Ml. 
Comnil<«tary-«ii*rK<'ant.  K». 
(onlirmation  of  bri'vet.  610. 
(  oiiMilar  i*er\ice.  1K25, 1K26. 
('4 rtirti^ martial  in  time  of  war.  73  A.  W. 
I»ate  fn>m  whi<-h  it  Uken  efftH't.  40»(. 
ImtinK  twu-k  to  date  of  vacancy,  etc..  413.417. 
lMpI<iuiatic  •<?r\l<'e.  iKiS.  IK*. 
Iii»mi«Mil  of  officer    by  ap|N)intmeut  of   tuc- 

<  f*M»r.  1206- IJUU. 
iMinnir  re<-«'t«»  of  Si'nate.  Vi*».559. 
KnliMt-i!  men— 
Aft4-r  marriage  or  diwhanre,  428. 
Kxamination  of  for.  1321. 
gnalitl<.*ationft  for  examination,  etc..  421-423. 
425. 
Kxanitnation— 
For  pn»motion,  421-423. 42l». 
Limitation  an  to  nuaiber  4»f,  429. 
I'hyMcal.  4'29. 
Fn.m  civil  life.  432.  4;B. 
<tHmM>n  c<»urt*.  «2  A.  W.;  214-21H. 
(t«ntnil  court-martial,  72-74  A.  W.;  iKj-ivi. 
(fuanliati  overoffieer,  imo. 
Inferior  officer*.  410. 


IpfOlBtaieBt— Con  ti  nued . 
Jlidge-adv<M*ate.  from  civil  life.  433. 
Lance  HerKi'ant  tiot  eligible  for  ap[>ointmeQt  as 

fiecond  lieutenant.  411. 
Militia  oflicen..  ITM,  1736. 
Noncommimioned  <»fficerj* — 
An  fiecond  lieutenanti*.  411. 
Not  eligible  for.  after  diacharge,  426. 
On  detached  ser\ice.  411. 
Oath  of  office  to  be  taken.  1804-lKlO. 
Of  reporter.  2168. 
Ordnance  officer.  1863. 
Pay,  date  (»f  commencement  umler.  408. 
PaymAKter.  from  civil  life,  433. 
PhyxicHl  diM|ualiflcation,  427. 
Power  of.  when  ezhauKted,  417. 
l*rinci|iHl  muhician  not  eligible  for.  411. 
Kank.  40^.409. 
Reappointment  of  diNniMaed  officer.  1883. 
J       Keci*»w.  430. 
Regimental— 
Officer*  of  volunteer*.  481. 
Qt.artermafiter.  419. 
8ta(T  officent,  418. 
Relative  rank.  408,409. 
Restoration  by  new,  '2042, 
Retire<l  officent  a»  volunteer  officers,  2211. 
Retroactive.  417,  1851. 
8uree«*or — 
To  noncommi»done<l  officer  in  desertion.  2151. 
To  va<'ancy  canned  by  Illegal  sentence.  2152. 
To  civil  office.  1812-1837. 
To  va(*ancy  cauw*d  by  diamlMal  of  officer.  337, 

note. 
Trauhfer  from  Volunteer  to  Regular  Army.  482. 
Volunteer  officem,  431-133.2451. 
With  |»ay  and  rank  dating  back.  417. 
With  view  to  retirement,  416. 
AppralMeaeBt  of  laad  for  aatloaal  reaieterj,  1763. 
Approprlatloa:    (See  J\Mic  motuy  and  TVrvuary 
Iffpartmcnt. ) 
Act,  limitation  claiun.*  conf)ne<l  to  fUical  year  to 

which  it  |»ertalned.893. 
Act.  proper  conittructlon  of,  2359. 
Application  of.  230O-'2302. 
Burial  czpciii«eaof  civilian  employee.  452. 
Can  not  be  diverte<l  from  purptjues  ezpresMd  In 
the  a<t .  4:fiv-442. 446. 446. 448. 449. 451. 466, 4M. 
472. 477. 478. 
Can  not  \*v  tranjiferred  to  credit  of  another  a|^ 

propnalion.  457. 
Can  not  lie  ummI  to  fiupplemen  another  appro> 

priation.  4.M. 
Clencal  compi'nMtion,  458,474. 
Con^tniction  <»f  barracka.  quartern,  etc..  of  a 

p^'rmanent  nature,  481. 
('ontingenri«it  of  the  Army.  444.  446,  447.  note, 

44>».  4.M-45.V 
<'oiitin»;eiit  expense*,   meaning  of   term,  452, 

(■"•nlnirt— 

l»«liver>'  of  *upplie*.  etc..  iimler.  437. 
In  ex«««tik  of.  Ny'i.  8h7.  W2. 
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Appropriation — Continued. 
Contract— Continued. 

Made  in  absence  of,  847,  888. 
CustomH  fund,  military  govemment  in  Porto 

Rico,  480. 
Defraying  expenses  of  United  States  court,  447. 
Disbursement  of,  under  direction  of  Secretary 

of  War,  1125. 
Emergency  fund,  456. 
Expenditure  of—,  471,  2105,  2107,  2267. 
For  right  of  way,  2267. 
On  lands  over  which  Jurisdiction  had  not 

been  ceded,  471. 
£2p>en8es  of  courts-martial,  444. 
Extension  of,  470. 

For  arms,  etc.,  for  militia,  1738, 1739, 1741. 
For  fuel  and  lights,  462. 
For  maintaining  national  cemeteries,  1765. 
For  pajrment  of  claim,  765. 
Hire  of  buildings,  2302. 
How  long  available,  436,  437. 
Implied  authority  for  use  of,  443,  444,  473,  475, 

476.  477,  note,  479. 
Inspection  of  disbursements  of,  1128. 
Insurance,  455. 

Lease  can  not  be  made  in  anticipation  of,  470. 
Lights  for  Executive  Mansion groands,  etc.,  465. 
Made  in  conformity  with  estimates,  434, 435. 481. 
Medical  attendance  of  civilian  employees,  448, 

449. 
Mileage,  444.  445.  447. 
Money  donated  to  the  United  States,  4S2. 
Monuments,  etc.,  at  Gettysburg,  461. 
Omisidon  of  extra-duty  pay  provision  from,  460. 
Omi»<ion  of   restriction  in  former  appropria- 
tion. 463,  464. 
Permanent.  437.  464,  894. 

Permanent.  il«h?  of  unexi>ended  balance  of,  894. 
Placing  of,  tooreilit  of  another  department,  965. 
Public  roadways.  467.  469,  472,  475. 
I'urchase  of  i>rivato  property  from,  443. 
Recruiting  service,  445,  476. 
Reimbursement  for  private  relief  issued  prior 

to  passajre  ot  act.  47h. 
Relief  of  cyclone  .suffers  in  Porto  Rico,  456. 
Target  practice,  446. 
Tclegnims,  ptij-ment  of,  476.  477. 
To  meet  contingencies,  456. 
Transfer  of  projKTty  purchased  from,  458. 
TninsiK»rtation— 
Oi  Indians,  4.>i. 

Of  remain."  of  officers  and  enlisted  men,  479. 
Traveling  expenses  of  officers  attending  courts, 

447. 
Unexi)eniie<l  Imlances.  437,  468. 
When  cumulative.  451,  note. 
When  inadequate.  450.  459. 
When  meaning  is  doubtful,  451.  note. 
When  specitic.  450,  451.  457,  474. 
ApproTal: 
Of  expenditure  after  made.  853. 
Of  findings  of— 
Courts-martial.  2228. 


Approval— Continued . 
Of  findings  of— Continued. 

Examining  board,  1323. 
Of  sentence- 
By  general  commanding  Army,  833,334. 
By  President.  105. 106, 106  A.  W.;  2227. 
By  reviewing  authority.  2227-2229,2286,2237. 

2239-2244. 
Department  commander  relieved.  334. 
Department  discontinued,  833. 
Form  of,  824. 

In  absence  of  department  commander,  825. 
Of  forfeiture,  1387, 1388. 
Officer  commanding  for  time  being.  104.109 

A.  W..  826, 327, 829-^1, 833-835. 
Order  promulgating,  832. 
Post  command  distributed  in  department, 

330. 
Qoaliflcationa  of  officer  commanding  for  time 

being.  885. 
Revocation  of,  1202. 

Separate  brigade  meiged  in  division,  326,329. 
Transfer  oi  prisoner  before,  828. 
Arbitrary  paBlshmeat.    (See  Ditciplinary  pumiA- 

nient) 
Arais  or  ammnniUoa: 
Accountability  for,  10  A.  W. 
Disposition  of  unserviceable,  issued  to  militia 

1740. 
'  Embezzlement  of,  60  A.  W. 
Exchange  of.  with  States,  2104. 
For  militia  when  furnished  by  SUte.  1748. 
His,  construction  of  term,  67. 
l!«ue  of.  for  use  of— 
Colleges.  831-^37. 
High  school.  836  note. 
Militia.  1737,1738,1741. 
Issues  of,  to- 
Executive  Departments,  2096. 
Indian  agent,  2096. 
Larceny  of,  60  A.  W.;  113. 
Misappropriation  of,  60  A.  W. ;  ii6. 
Penalty  for  losing,  spoiling,  etc..  17  A.  W. 
Receiving  in  pledge,  etc.,  60  A.  w. 
Returns  of,  by  colleges,  835. 
Right,  title,  etc.,  to.  Illegally  sold,  2275. 
Sale  of,  existing  laws  relating  to.  2273. 
Seizure  of.  by  army  officer,  2273,  2275. 
Army: 
Absence  in.  as  to  residence,  2183. 
Emplo>'ment  of,  for  civil  purpose*—,  483-193. 
See.  al£io.  Appendix  B. 
Apprehenrfon  of  robbers,  etc.,  in  Indian  Ter- 
ritory. 492. 
Attitude  of  militar>'  until  actually  employed, 

488. 
Detail  of  officers  to  civil  duties,  489. 49L 
Enforcement  of  laws  in  Alaska.  493. 
In  execution  of  civil  process.  487.  490.  493. 
Military  may  not  combine  to  make  arrests 

etc.,  except  by  order  of  President,  488. 
On  posse  comitatus,  486,  487. 
President,  powers  of,  488-185, 487-490,  492,  iH- 


UTDEX. 


799 


Aimy— r  ontinued. 
Kmploymcnt  of.  for  civil  purposes— Con ttnacHl. 
I*nMlain«tion«*  by  Pnrxi<lent.  -IKT,  noteH. 
Rcniovttl    of   trt^fMiwivrM.  eU>..  frum  ludijin 

««mntr)*  '>•*  rtiwrvation.  V<7. 
Tt>  anvnt  IndiAnn  chiirge<l  with  crime,  4^7, 

To  pn>UH»t  SUlc.  etc..  4M3-4ti5. 

To  n'nmin  iinclcr  direction   and  orden  of 

l»Te*ldent.  i<y. 
Vtulvr  Article  IV.  iie<>.  4.  of  Conititution.  4H8. 

4M.  4N^. 
V'oluntevrinK  t4>  inter\-ene  In  civil  disturb- 
ance. l>*. 
Gentrul  niAtt  of.  defined,  etc.,  1435. 
New  appointment  to.  after  difmlmal.  2X2S. 

A^  "Ureliej*.  b36. 

HoMlnK  <'ivil  ofnce.  1812.  1815-1837.  1814-1M6. 

Holdlnjf  office  in  n  Territory,  1H21. 

Re«dden<-e.  2177.  21  7h.  21W-21&.'. 

Vacatin»(  c«>nimiwionH.  1H12-1H1.\  1822,  1K24- 
l'«27.  1^32.  1K».  ISV*. 
I»aymii"»ter>  clerk  not  part  of.  1V70. 
I^romotion.  403. 

K«*Knlar.  an  dlNtinxuiiihed  from  voIuntC4>r,  2160. 
KtH.t'irHtion  to.  1W9. 1K70. 

Ri>vi*«Nl  Statuttnt  relating  to,  when  o|ierative, 
2217. 

VoluiilttT— 

l».--«Ttltiij  from.  luw. 

I>i-M-iicri  u(Min  dl>>li«ndment  of.  1100. 

lM*Mhunr«'  of  Mildier  after  di^tmndment  of. 

llr.l. 

Meaning  **i  l*-nu.  214*.*. 

>tMtU'>  of  oftiri'pi  and  enlist e<l  men  U|ion  di^ 
tiandment  of.  1222. 

Amy  recUl^r.  tmni«-«  of  volunteer  offiivnt,  entr>' 
•  .n.  244V 

Araiy  r»««lalloa«:     ix-4*  .\p|M>ndix  X.\ 

\t  I*  of  ."*«-<-r«'tary  of  War  t4»  l»e  riN-t'lve*!  an  actA 

of  Ext*<'Utivi'.  4V1.  note. 
A»  dtotlni;ui«h4'<l  fn>ni  •ttatnti't*.  491. 
Autliority  of  IYti«id«*nt  to  make.  4M.  note,  4W. 
Authority  to  nwnllfy.  M)t\.  note.  4W. 
HindinK  f«»rce  of.  4119. 
Br*-«i  ti  of,  how  piiniiihHhIe.  497. 
By  l»Ti-«id«*nt.  a«  <'«>mmander-iUH'hief.  491.  noU», 

<  «n  tft  iiuthorlze  what  «t«tute  law  prohibits, 

3^.». 
'*an  not  iimtravene  statute,  494. 
ran  not  hirlMlste.  49r*. 
('U^»iH<*atioii  of.  49V. 
I>"nn«-<1.  494.  ni»t«v 

For  which  there  U  no  nututory  auth<»rity.  fiOL 
llavf  not  the  quality  (»r  efTe<'t  ol  ntatuteii.  496. 
Jurt'>«lirtion  of  Kx«^'utlv«'  limited  by  Conirrea, 

Made  piimiant  to  autute,  499. 

Not  in  frfneral  retrt«ctive.  494. 

I*nfp«*rt}  of  War  D<-i«rtmfnt.  appIic«ti<»n.22Mw 

Boliury  confinement.  flxe«i  by.  2M6. 


Aimy  rrff«latloB»— Continued. 
Statutor>-  sanction  not  neceflsary,  496. 
The  fdvinx  and  taking  of  blank  receipta,  498. 
Which  have  received  the  sanction  of  Congr»M, 
499. 

Arrean  to  United  KUt«s: 

8top|iage  on  account  of.  2:iK7. 
Arrest: 
Aa  afTecting  right  to  pay.  etc..  609. 
Breach  of.  by  ofni-en*.  6r>  A.  W.;  170-178. 
Breach  of.  to  the  prejudice,  etc.,  159. 
By  civil  auth«)rity— .  59  A.  W.;  94-106. 

Application.  9.^.  100.  103. 

Civilian,  on  re?H*rvation.  108. 

In  time  of  war.  lOn. 

Laws  of  the  land,  meaning  of,  96.  note. 

OfTcnsej*.  96. 

While  on  furlough,  97.  note.  517. 

By  onler  «»f  the  I*rei«ident,  48H. 

By  Su|K*rintendent  of  Military  Academy,  A20. 

By  superintendents  of    national  cemeteries 
1766. 

Claim  for— 

Loss  of  wages  by,  770. 

Wningful.  770.  786. 
EfTiK-t  of.  on  right  to  i>ay,  515-^517. 
Entrance  into  private  dwelling  to  effect,  518. 
Exemption  fn>m  arre>t  for  debt.  518. 
For  ofTensics  committeti  l>efore  enlistment,  106. 
In  Indian  countr}*.  I'lUVi.'SO?. 
IndiaiLH  chargcil  with  crime,  4»»7,  490. 
Indian  M>out.  fiay  of.  during,  517. 
I^>IL^  on  pri.H>nent.  1465. 1466. 
Liniitftof.  rm. 

Not  cHM'iitial  to  military  trial,  502. 
Not  involve*!  in  status  of  suspension,  2414,2421. 
Of  <  ivilian.*^  Y>y  the  miliUry.  487,  488.  490.  492, 

49:i. 
Of  »lc«K*rter— 

In  foreign  territory.  loy»>. 

Ri'wanl  for.  I(»71-l(i91.     (See  DrtrrtOm.) 
Of  Indians  in  Indian  omntry.  1507. 
Of  mfmlHT  of  con  ft -martial.  507. 
Of  <»fl\<«*p»— 

At  n-m<»tf  niilitMry  iMist*  or  r^tatioiui.  71  A-W.; 

iHl. 

rhargiii  «ith  crime<>.  6.'»  A.  W. 
Manner  of  making.  :nr2. 
Of  public  M'rvant<«  while  on  public  duty.  518, 

note. 
Of  witneMt  atten«ling  c<Hirt -martial,  5lu. 
Officer  not  «>ntitltMl  ti>  demand,  502. 
OfBctr  under,  may  pn-fer charges,  50H. 
On  Und  to  which  exclusive  jurisdiction  has 

U-en  <-e»l«*<l  to  thi*  Tnit***!  .^^uten.  521. 
Pay  and  aUowanct^n  of  s«ildier  in.   1896.  W^ 

19r.9. 
Pay  of  o!h»*er  in,  l««9»i. 
Pvrio«l  of.  not    rtN|iiir«>4l  to  )k<  nuMle  gtHMl  to 

•«*rvic«*.  M4. 
Perv>u<  intnMlucing  Ii<|non»  Int^t  Indian  ttnin- 

try.  I'lOft. 
Pr(»tra«'te<i.  ground  for  mitigation  of  sentence, 

70  A.  W..  .V*. 
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AiTMt — Continued. 

Soldier- 
Not  in  general  to  be  ironed,  511. 
What  work  may  be  required  of.  in.  612. 

Status  of  soldier  released  on  bail,  515, 

Termination  of,  by  putting  on  duty.  506. 

While  on  furlough.  517. 

Who  may  place. commiasioned  officers  in,  608. 

Without  a  warrant,  519. 

Use  of  irons  on  prisoners,  1465, 1466. 
AneBal: 

Is  a  post,  1333. 

Master  machinist  at.  If*'^. 

Springfield.  1822. 


Death  sentence  for.  confirmation  of.  106  A.  W. 
In  time  of  war,  insurrection,  etc.,  58  A.  W.;  88. 
Artlfln  of  iBcorporatloa: 
.\uthentification  of,  623. 
Articles  of  war: 
Absence  from  parade,  etc.,  33  A.  W. 
Ab(<iencc  from  post  or  command.  32  A.  W. 
Absence  of  officers,  statement  of  reasons  for, 

7  A.  W. 
Absence  without  leave,  32. 31  A.  W. 
Accountability  for  arms,  etc.,  10  A.  W. 
Accouterments.  penalty  for  losing,   spoiling, 

etc..  17  A.  W. 
Accuser  or  proeecutor.  72, 73  A.  W. 
Alarms.  faL«e.  41  A.  W. 
Ammunition — 

Embezzlement  of.  60  A.  W. 

Larceny  of.  60  A.  W. 

Misappropriation  of.  60  -\.  W. 

Penalty  fi«r  waste  of.  16  A.  W. 

Reocivine  in  pledge,  etc..  6i»  .\.  W. 
Appeal.  30  A.  W. 
Appn»val  of  foniencf — .  U4.  lin*  A.  W. 

OflBtvr  <H-»mmandin^  f^r  timt.-  l>eing.  104,  1«> 
A.  W. 
Arm.*,  elo.— 

AciXHintability  for.  10  A.  W. 

Embcrzlemeni  of.  tV  A.  W. 

Larceny  of.  60  A.  W. 

Mi«»pprv>prialion  i^f.  t<>  A.  W. 

Penalty  fv^r  l.^ng,  >pi^il:n|:.  rto..  17  A.  W. 

Reot-i>in^  in  pledgt*.  etc..  t^"»  A.  W. 
.Vrr^t— 

Breach  i-f.  ^y  officers.  65  A.  W. 

By  ^ivil  Authority.  ,>a  a.  W. 

PUnixs*'  of  o£ocr»  for  br«*«.'h  of.  6^  A.  W. 

Of  of!^vxi>— 

.Vt  r^'nivte  r.i-.litary  p«>ttsor  statiofis.  71  A.  W. 
Ohance*!  with  crime*,  to  A.  W. 
Arsk^r.— 

IVath  K^ntir.vV.  t-«'r.drci4:ion  .-f.  li^  A.  W. 


::vn.  ct^..  \<  A.  W 


.Vsau'.t.  c:...  in  tirr.e  of  ■war.  insurrection,  etc.. 
\<  A.  W. 

TovN^n^r.:::  mjv.  vlemth  «es:t  r.vv,  vvnfirmat^HX 

of.  :.V-  A.  W. 
V|xn:  siip^'rivT oiEvvr.  r*  A.  W. 


Artlelea  of  war— Contlnned. 
Behavior  of  membezs  of  ooiirt»>mjutial,  87  A.  W 
Breach  of  arrest,  62,  65  A.  W. 
Burglary- 
Death  sentence,  confirmation  of,  105  A.  W. 

In  time  of  war,  insurrection,  etc.,  56  A.  W. 
Camp  retainers,  63  A.  W. 
Captured  stores,  9  A.  W. 
Certificate,  false,  13,  60  A.  W. 
Certificate  of  discharge  not  mi  runiij  to  dii- 

charge,  4  A.  W.,  note. 
Challenges— 

Courts-martial,  88  A.  W. 

To  duels,  26-28  A.  W. 
Charges,  copy  of,  officer  entitled  to,  71  A.  W. 
Civilians- 
Penalty  for  waste,  etc.,  of  property  of.  56 
A.W. 

Reparation  for  injury  to  person  and  property 
of.  M  A.  W. 
Claims,  false.  60  A.  W. 
Cl<Mhlng.  etc.— 

Accounubility  for.  10  A.  W. 

Embezzlement  of,  60  A.  W. 

Larceny  of.  60  A.  W. 

Misappropriation  of,  60  A.  W. 

Penalty  for  losing.  spoUing.  etc.  17  A.  W. 

Receiving  in  pledge,  etc..  60  A.  W. 
Command,  different  ccNrps  joining.  122  \.  W. 
Commander,   department,   accuser    rr  prGse- 

cutor.  72  \.  W. 
Commanders  of  corps,  appointment  of  cowti- 

martial  by,  72,81  A.  W. 
Commanders,  regimental,  court  appointed  by. 

^l  A.  W. 
Commanding  officer — 

Di*respect  to.  x  a.  W. 

Not  to  be  interested  in  the  sale  of  victoals, 
etc,  IS  A.  W. 
Compelling  sonender,  43  \.  W. 
Conduct  of  officers  and  soldiers  in  quarters,  etc., 

to  be  orderly.  »  A.  W. 
Conduct  prejudicial  to  good  order  and  milituy 

discipline.  62  X.  W. 
i'onduct  unbecoming  an  officer  and  a  gentle* 

man.  61  .\.  W. 
Confinement — 

Breach  of.  by  officers.  65  A.  W. 

DismLsMi  •  >f  oflScers  for  breach  of .  65  A  W. 

I>Tira:::>r.  of.  T\>  A.  W. 

In  penitentiary—.  97  A.  W. 
Lex  '*«ci.9C  .V.  W. 

Of  en:L«:^^<i  men.  66-70  A.  W. 

Of  oicer*.  dxuaiion  of  l*forv  trial.  71  AW. 

Of  *».M;irf^.  w>  A.  W. 
ConnrmAti  r.  "f  death  «<entezK>es,  105  A.  W. 
Con-rmA'.ion  .-f  dissrissals — 

In  tin:e  of  {■e**."^.  ii*  A.  W. 

In  time  of  war.  IiC  A  W. 
Conrimiin^n  of   feld  officer?*  wntexices.  110 

A.  W 
Conf  muiu.  :. .  f  senbaices,  106.  li»  A.  W. 
«.Vn:«:=:f  t   •-:  A  W^  11*  A,  W«,  note. 
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Artlfle«  of  war — ContJnne<l. 
ronu-mi>tuoiis  woMn  VJ  A.  W. 
(^•iitiininn<*ti«,  c<»urt»^nmrtial,  98  A.  W. 

offlnr  fnlithHl  to.  71  A.  W. 
roj.>  of  n-<-oM.  fwrty  entitled  to,  114  A.  W. 
<  ••rj'*  ronimHn(1i'P< — 

<'«.nrl  MpiwiinttHi  by.  «1  A.  W. 

<f»"ii»nil  rourt-ninrtinl  iipiHilntiKi  by.  ?2A.W. 
tv •!!•*.  rommand  <»f.  when  KTving  together,  122 

A    W. 
r<»rT»'>iNindfnri'  with  enemy.  46  A.  W. 
rotint*-rffiting  sifrnMture.  60  A.  W. 
(Uiiirt*  of  in.|ulry— 

<'i>n!»rni.t««  of  <M>urt.  IIM  A.  W.,  note. 

roni|-i-liion  of.  11«;  A.  W. 

<  »Hih  I  if  mcmlxrr*  and  reeonier,  117  A.  W. 

<»{>iniMii<«  of,  llv»  A.  W. 

I*n«<.-tf<lin»r»  »•»  evidenee,  121  A.  W. 

Wht'ii  and  how  onlercd,  US  A.  W. 

WittM-***'*.  11>»  A.  \V. 
ColtHnilOf.  etc..  42,  lllO  A.  W. 
i'nnif*  during  war.  inxurrwtion,  etf„&8 A.  W. 
(riiiM^.  fraud,  elr..  60  A.  W. 
Crim*'*.  *i»ldier*  charKefl  with.  66  A.  W. 
('rini<-«.  to  prejudice  of  good  orrlerand  military 

diMiplim-.  62  A.  W. 
rriniitml!».  |K>nalty  for  enllntment  of.  3  A.  W. 
iHtmHKv  ti>  i>erm>n  and  property,  rejiaratiun  for, 

%4  A.  W. 
Ihtinntff  to  pniperty.  penalty.  W  A.  W. 
iH-iith  M-ntenr*-**,  W.  105.  Ill  A.  W. 
IH^  •  HMil  j.ffieern  efTectn.  125.  127  A.  W. 
Ih^  «  hmmI  Mililler'H  effect*,  126,  1*27  A.  W. 
I»«  li\  »-r>-  of  ofTender  to  civil  authorit j,  59  A.  W. 
Iviwrtmfnt  rommander — 

Ati-u»«-r  or  pnnH^nitor,  72  A.  W. 
I»*  (■»«iti4in*i^ 

<'«»iirti»  innnlMl.  90  A.  W. 
iH'Mrt'T'— 

iN'finltx  for  fnli»>tmrnt  of.  3  A.  W. 

To  M-nr  full  4iili«troent.  4h  A.  W. 
I^-.»'rtiofl— 

Ad\l*ln»f.  M  A.  W. 

UniitMtion  of  pn»e<>utiun  in,  103  A.  W. 

Mnktiiir  (riHwl  tiiiir  hnt  hy.  ih  A.  W. 

1'fP.uadinK.  '»1  A.  W. 

funUhnient.  47  A.  W. 

Ki'^iKiiHtioi).  ^^\^^•u  c^>tiflidere<l  mf,  49  A.  W. 
I»«-*tn»i  lion  of  pn>iK'rty.  {K'nalty.  .V>  A.  W. 
lM*Mhnrvf  fi-rtlflrate  not  ne«-e«»«ry  todiiioharge, 

4  \    W  .  note. 
InM-hiirK< — 

lloM  iiiMilf  nnd  liv  whom  givrn,  4  A.  W. 

Kitriit  of  Mildur  to.  I  A.  W. 
IM<M  l«i»ifig  MatriiMonl.  44  A.  W. 
iM-nitsMiU— .  '*.'*.  W.  U»..  107  A.  W. 

Ill  tlMU-  of  |««Hri-.  im.  A.  W. 

In  tiuu-  i»f  %»«r.  HC  A.  W. 

•»ii»jN'n"»l«»n  iif  *«-m«'niT.  Ill  A.W. 
I»l«>UHlirfK-4'  i»f  onler*— 

» >f  •u|.«'rtor  •»rtj««r.  21  A.  W. 
In«i.nl»T».  i'W..  who  may  <|uell,  21  A.  W. 
I>Urv«pv<-t  to  fNimmaiiding  oftWcr,  20  A.  W. 
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Artlflei  of  war — Continued. 
DlHrej-pectful  vfouU,  19.  20  A.  W. 
Divine  xervice,  misconduct  at,  52  A.  W. 
Division   commander,  general   conrts-martiAl 

Hppointi><l  by.  73  A.  \V. 
I»runkenni»won  duty,  \V<  A.  W. 
Duels.  2ti.  27.  2H  A.  \V. 
Diiration  of  confinement.  70  A.  W. 
Duty- 
Conniving  at  hiring  to  do.  37  A.  W. 

Drunkennewt  on,  8«  A.  W. 

Hiring  to  do,  36  A.  W. 
EfTe<'tj*  of  deceajied  officers,  125,  127  A.  W. 
EfTectn  of  deceaM><l  woldiers,  126,  127  A.  W. 
EmU'uIement.  60  A.  W. 

Emoluments  of  offlcern,  Kunpendon  of.  101  A.W. 
Enemy— 

Correj«pon<lence  with.  46  A.  W. 

Giving  intelligence  to,  46  A.  W. 

Harboring.  45  A.  W. 

Misbehavior  U'fore.  42  A.  W. 

Protwting.  45  A.  W. 

Relieving.  4:»  A.  W. 
KnllMeil  men— 

Ktti-i'ts  of  de<H;«ited.  1-26,  1*27  A.  W. 

Ke<lre.sH  of  wnmyt  of.  90  A.  W. 
EnliMting  without  discharge,  50  A.  W. 
Enlittment— 

(With  of.  2  A.  W. 

I'nlawful.  iienalty  for,  8  A.  W. 
Equipmentjt — 

Embezxlement  of.  60  A.  W. 

Larceny  «»f,  60  A.  W. 

Mimppnrpriation  of.  60  A.  W. 

Receiving  in  pledge,  etc.,  60  A.  W. 
Eicapeof  priMiners.  iK>rmltted  by  officer,  60  A«W. 
Evidence,  reconls  of  <'ourt«  of  inquiry  as,  121 

A.  W. 
Failing  to  retire  t<i  camp,  etc.,  at  retre«t,  85  A.  W. 
False  alarms.  41  A.  W. 
FaM-  (•ertin<'ate  — ,  18.  60  A.  W. 

Penalty  for  making.  13  A.  W. 
FaljK"  claims.  t5<i  A.W. 
FaW"  muster.  iM*nalty  for,  5, 14  A.  W. 
FalM'oath.  60  A.  \V. 
FalM'  n-relpt.  60  A.  W. 
FalM-  return*.  ^  A.  W. 
Field  oflicer*.  court*.  80,  110  A.  W. 

Approval  of  sentem^ev,  110  A.  W. 
FhnfKing.  etc..  9k  A.  W. 
Fon-iug  Mifegtmrd.  57  A.  W. 
FitrgiUK  signature.  60  A.  W. 
Fort.  4-om(M-lling  surrender  of,  43  A.W. 
Fraud.  rmlH'Z/lement.etc,  60  A.W. 
Fraud  or  <ouanliee.  publication  of  ofDceni  for, 

!«■•  A.W. 
Fraudulent  enlistment.  50  A.W. 
Fra)-.  •te..  who  may  quell,  21  A.W. 
Fund*,  public— 

Liin  eny  of.  60  A.  W. 

Misappropriation  (»f.  60  A.  W. 
FurIoii)fh«.  w  lio  may  grant,  etc.,  II  A.  W. 
Garrii^^D.  cumpelliug  »um*uder  of.  43  A.  W. 
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Artlrles  of  war— Continued. 

Garriiion  court-martial, 

Appointment  of,  82  A.  W. 
Jurisdiction,  S3  A.  W. 
Oath  of  members,  84  A.  \V. 
General  courts-martial— 
Appointment  of  — .  72-74  A.  \V. 

By  accuser  or  prosecutor,  72  A.  W. 

By  commander  of  separate  brigade,  73  A.  W. 

By  division  commander,  73  A.  W. 
General  courts-martial— 
Appointment  of — 

By  President.  72  A.  \V. 

In  time  of  war.  73  A.  \V. 
Appn»val  of  sentences,  104-109  A.  W. 
Behavior  of  members,  87  A.  W. 
Challenges.  88  A.  \V. 
Comp0(«ition.  75-79  A.  W. 
Confinement  in  penitentiary.  97  A.  W. 
Confirmation  of  sentence,  109  A.  W. 
Contempts,  {?6  A.  \V. 
Continuance.  93  A.  W. 
Copy  of  record,  party  entitled  to,  114  A.  W. 
Death  sentences,  confirmation  of.  105  A.  W. 
Dej»i»sitionjs,  91  A.  \V. 
Dismissal  of  officers,  99  A.  W. 
Disposition  of  proceedings,  113  A.  \V. 
Evidence,  recofds  of  courts  of  inquiry  a&.  121 

A.  W. 
Hours  of  session.  M  A.  W. 
Judge-advocates— 

Appointment  ot  74  A.  W. 

Duties  of.  90  A.  W. 
Limitatit.m  of  proisecution,  103  A.  W. 
Marini*  and  Regular  Army  offiiVR  as!ociate<i 

on.  T'*  A.  W. 
MemK-rs  of.  75  A.  W. 
Oath  of  ;u«l^re-*i«iv\.H.-ate.  v>  A.  W. 
i.>a:h  of  rat-mbers,  M  A.  W. 
Oath  o:  witness, 92  A.  W. 
03en<es  oommitted  in  timt-  oi  wi«r.  etc..  .5^ 

A.  \V. 
OtEoer>  triable  I'v.  Tv>  A.  W. 
I'kn  what  iv»;ir.>  rv»:ular  ■.•5;*.vr*  may  >:i.  77 

A   \V. 
l^krvlon  aiivi  n:::ii:>i::v»r..  112  A.  VV. 
l*r^r\Hl;:i^  :,.  ;u<.l*:\^Ad\\va:v-«.iv:iera;,  11,> 

A.  W 

K^-. •;>::«.■  :i'.;r.ilyr  ::o:  a:  jy*;.  7'>  A.  W. 
St.r.:^  v.^  T..  ::;  :;:v.v  ^■f  war.  v:*.'..  '^>  A.  W. 

Iv'T  A    U 
Siisi"^' :.>:.':•.  v  :  v  :!'.vv  r  >  jvav.  l-A  A.  W. 
W'.i'.VjC.  .-rrlir  o:.  ,>^  a.  W 
iix^r.«rul  v^i.vX'rs,  vvv.r.ruiitiv^r. 

A.  NV 
\.ie*:urt^  ;^rv.''vok;'.vf.  J>  A.  W. 
v.i:\::ij:  •.v.tiV.-^-v.v-x'  to  :hc  I'tiorrxy.  <?;  a.  W. 


s*T.:c::vf.  1* 


HarN-r.:\s  :hi-  cv.ciuy.  v>  A   W 
Hir.i;*  :o  do  vl.;-.\  A?,  n'  a  W 


:hov::  le*\  c   ♦.-  A.  W 


Articles  of  war — Continued. 
Horse,  penalty  for  losing,  spoiling,  etc..  17  AW. 
Hours  of  seasion  for  courts-martial.  91  A.  W. 
Injury  to  person  and  property,  reparation  f»r. 

M  A.  W. 
Injury  to  property,  penalty.  55  A.  W. 
Insurrection,  rebellion,  etc..  crimest  dnnne.  > 

A.  W. 
Intoxicated  persons,  penalty  f<»r  enlinment  <»f 

3  A.  W. 
J  udge-ad  voeates — 

Appointment  of,  74  A.  W. 

Duties  of.  90  A.  W. 

Oath  of.  85  A.  W. 
Judge- Advocate-General,   proceedings  «'f  gen- 
eral courts-martial  to.  113  X.  W. 
Language,  disrespectful,  19.  20  A.  W. 
Larceny — 

In  time  of  war.  insurrection,  etc..  5S  a.  W. 

Public  property,  60  A.  W. 
Limiution  of  proeecution.  108  A.  W.  ^ 

Lying  out  of  qoaztoa.  31  A.  W. 
i      Manslaughter — 

in  time  of  war,  insoziectioii,  etc..  56  A.  W. 
Mayhem,  in  time  of  war,  insunvction.  etr..  % 

A.  W. 
Members  of  coiuts-mArtiAl,  behavior  of.  <7  .^  W. 
Military  stores — 

Accounubility  for,  10  A.  W. 

Penalty  fi>r  loss  or  damage  to.  15  A.  W. 
Militia- 
Rank  of  officers.  124  A.  W. 

Subjei'l  to  .Vrticles  of  War.  M  A.  W. 
Minors,  penalty  for  enlistment  of.  3  A.  W. 
MLMpprrvpriation.  etc..  of  public  pn^perty.  *• 

A.  W. 
Miibtrhavior  before  the  enemy.  42  A.  W. 
Mi'^v.ndui-t  at  «livi::e  serviit:.  52  A.  W. 
Mi:ieati«>n  of  senrent*es.  112  A.  W. 
Money,  j.ublie — 

Emtitfzzltrment  of  public.  A"*  .\.  W. 

Lan-vny  i»f.  tiu  A.  W. 

Misip{'r>.^priati«.tn  uf.  •50  A.  W. 
M«»nthly  returns  of  regiments,  etc^  7  A.  W. 
Munltrr.  in  iiznv  ♦•f  war.  in<arTectk>o.  etc..  ■> 
A.  W 

Ctrr:".t:«>-3i:e^  fumiali««i  mosterlDg-  odtoer.  atio 
ate<;:i«.t^.  vi*...  12  A-  W. 

Fal<e.  ptr^^ty  f.»r.  \14  A.  W. 

PeELalty  ic  uikiag  m^^oey.  etc..  for,  «  A.  W 
Mutiny— 

IViiilry  f.T.  22  A.  W. 

1\  ::*l:y  :■  -r  i.tiliag  :••  -iUtri;.  etc..  23  A  W 
t»Ji:r.— 

C>ur:*  .■:  i2.iu:.ry.  citrmbers  az>l  rvc%-rtitrr.  LIT 
A    W 

Fil-^.  -x'  A-  W, 

;  u-  i»rt>juivcoi:e.  >5  A.  W. 

M^=:b«r«  of  cocns.  M  A.  W. 

Mr=i^e^5o:  oocrcs-nartis;  before  civil  cocrts. 

M  A  w..-.  te. 

,-. .•    ..-.^..».    ^.        *    or 


<iiiili-^'onilnu«<I. 


l>niil<lFii  1— <  '•  ml  In  iKil 


t'oiiiuiHiKllliK,  uprroTD  1  ut  wntrnii 

IIH  A,  W, 
ImTHwl.  i-ffwl.  i>f.  ISA.  137  A.  w, 
th-l'ilviil  III  mrotilK  o(,  fift  A.  W. 
ImniliHl  «l.  Si.  K.  lUK.  lu;  A.  W. 


rrvuivltlic,  <W  J 


luinial,  pnny  rnililwl  in 


I'll  Mil-,  lino  i>i 
Hunk  of  roll)  II 


-ul.j.- 

1  t..    \T1I,|.-.,.(WBC,<J4 

.w. 

dn.UA.W 

Tii.'i 

~r!i..  i..Ani<-l«..(W. 

I  A.W. 

v'liili 

.-.rrHi.      i;!l\.W. 

Jmin  r.mi,  wilhonl  1m 

re.MA.W 

W|rti.1.m 

■il  mrnilirr^  irf  rounn 

1  InyiillT. 

OPl.l. 

I  •■uprrioT  iifflrrr.  iil»l: 

Ku<l.' 

ul.m.ntol.WA.w, 

r-l.rtJA.W.. 

P.r.l..ii 

!■.>  ..( . 

ilni?  i>(.  illnniiul-.  w  A.  W. 

1.  W. 

tVIlilvli 

1-rj- 

I>Hlllll 

rmiiil  In— .  «A.  «. 

Ll-I 

iK-l.  y7A.  W 

IVr-«. 

tnr  itijiirr 

M.\ 

Tmam 

itr-iii,  ea  A, 

n-m  .Iwn  «™«d-t.n.l.  inui.- 

IW  A.  W. 

IN-1,..« 

Tnlf 

rr..rA.TU»lf..rlri.1.  ; 

A.  W. 

TfnlflrflHlIm-!*!-, 


t'liallniwtlnn  uf  i-niFiu-p*  li>.  lofi  \. ' 
Inin^vii'lful  wunli  i-<iii<vnilii|(.  I«  A. 


llibll.'  fim^l^ 


Ml«l>l>r<>|>riiiil<>nii| 


i\i->.  Ill  iilH'i'Pi  ir>'tii|i  ■ml  tried.  itA.  W. 

ito-r-  Mild  n«ul>ir>.  la  A.  W, 

li'Mili    n'mviKT,    ivnflnnalloa   <>t.   VA 
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Artlelei  of  war— Continued. 
Rebellion,  insurnH^tlon,  etc.,  crimes  during,  68 

A.  W.      . 
KecniiUt,  articles  to  be  read  to.  2  A.  W. 
Receipt,  falRe.  00  A.  W. 
Reeonl  of  general  courts-martial— 

lM8iH>Rition  of.  113  A.  \V. 

Party  entitled  to  copy,  114  A.  W. 

Retire}^  of  wn>ng»  of  enlisteil  men,  ao  A.  W. 

Redream  of  wrongs  otofflt^ers,  29  A.  W. 
Regimental  commanders,  court  appointed  by, 

«1  A.  W. 
Regimental  courts- 
Appeal  from.  90  A.  \S. 

Appointment  of.  81  A.  W. 

Jurisdiction  of.  83  A.W. 

Oath  of  members.  S4  A.  W. 
Release  of  offitvrs  beforv  trial,  71  A.  W. 
Release  of  prisoners  by  otHcer,  69  A.  W. 
Relieving  the  enemy,  45  A.  W. 
Remote  military  poe«ts  or  soation^,  arrest  of  oA> 

ct»rs  at,  71  A.  W. 
Reparatiiw  for  injuries  to  person  and  property,  \ 
M  A.  W.  ! 

Repim  of  priA«ei«.  68  A.  W. 
Repivmchful  speeehea.  etc..  »  A.  W.  I 

Reservation.4—  j 

Arrvet  \hj.  by  civil  authi^ty.  59  A.  W. 

l^vil  autb^vrity.  sunviMler  i^  oaendeis  to,  M  • 
A.  W. 
Retainers  n>  camp.  A  A.  W. 
Ret<vat«  fiftiUng  t«^  i^ire  to  ounp.  etc..  at.  35  < 

A.  \v.  i 

Returtwts  fa^v,  SAW,  ! 

Re^un^.N  rftTitucRVfcl.  etc  T  a.  W. 
KeB!sifX'.*:u>:;.  whvr.  v\>r.>>Jerx*d  a*  a  dei^titioo, 
4:»  V  \% 

Ir.  ::*."«*  oi  t»*r  t>N'>.v^.  ^:o-   V>  A.  W, 
IU;v.    *.:.    v.r.H    . :    »^r    :~>i:rrcctx'ci.  e<v->.  xj^ 
V  w 

>Vva'".\   :.  c  ^fc.V.r^  to  ^,>f-l  i':.    ."^  A 
\\"<*  *••:•■».  •  .    .■        V   V   >' 

;\^.^  ♦.       V  ^^ 

V»>«iX.  r*»     V  JS.X    .>.■.■■  ,i    "**  A  "ft 
Vvip*  v-f  -.   '■;*.'• 


Articles  of  war — Continned. 
Session,  hours  of,  for  courts-martial,  94  A.  W 
Signature,  forging,  etc.,  60  A.  W. 
Sleeping  on  post,  sentinel,  offense,  39  A.  W. 
Soldiers- 
Charged  with  crimes,  66  A.  W. 
Deceased,  effects  of,  126, 127  A.  W. 
Statute  of  limiution,  108  A.  W  i 

Desertion,  108  A.  W. 
Stores- 
Captured,  9  A.  W. 
Military- 
Accountability  for,  10  A.  W. 
Embezzlement  of.  60  A.  W. 
Larceny  of,  60  A.  W. 
Loss  or  damage  to.  15  A.  \V. 
Misappropriation  of,  60  A.  W. 
Receiving  in  pledge,  etc.  60  A.  W. 
Soperior  officer- 
Disobedience  ci  orders  of,  21  A.  W. 
Striking,  21  A.  W. 
Suspension  of  officers'  pay  and  emolimienii, 

101  A.W. 
Suspension  of  sentence  of  death  or  disnihMl. 

Ill  A.  W. 
Snirender.  oompelltng,  4S  A.  W. 
Swords  of  officers,  deprival  of,  65  A.  W. 
Tanooing.  etc..  9S  A.  W. 
Time  of  peace,  dismissals—.  99l  106  A.  W. 

Conllrmatioo  of.  106  A.  W. 
Time  of  war- 
Death  aeatene^es.  eonlinnatioo  of,  105  A.W. 
DiaautssaK  confjiination  oC,  107  A.W. 
Trial- 
Of  officer,  time  of.  71  A.  W. 
Twiv-xr  for  aaae  offense.  102  A.  W. 
Trwf*?.  «ub>ec:  u>  Articles  of  War.  M  A.  W. 
Twie*  it:  >^^f»rdy  lie  A-  W. 
Vkratj^  e*c.  «vcimandlng  officer?  not  to  te 
•.:::ic«ced  t:::  m>  ot  1*  A.  W. 

7-   p^r«i.-c:*  brtagls*  in  foovisioiia.  etc  5* 

A    W 
7:  >~zicr:f:c  .^Cioer.  a  A-  W. 

A   W 

.>ain^  i^rr:::^:  ^  A.  W. 

r*:-*:.'  ?«c:reo*«*s.  :*:c:±rsia;:>:e  eC,  li5  A  ▼• 

l5>a:_»<*j*w  .rc-tnaa^j.-c.  :c.MCA-W. 

*  4c<'<    .  *  TT  TT  r:::~3:c  TtfoaJJir  iar.  M  A_  W. 

»i:.  :v  r:L   i».  •  *C5C  ♦«  A.  W. 

Ta  r:  ."^h:- — 

.    '.'-^    .    rt'ii^-^   i:>  A.  W. 

^ •?.!:«>    c  -•::..>;;-£  la-ti.  r^iT-as  :d  W  A.W. 
V>.-cic*  .c    *fr.«:r^  ?«-•::?-»  .'t  3- a  W. 
r«  tsT  >  aiHy  pi(i,  IC& 

l2B|i»^ 
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Artltrlal  llaK-TontiniuHl. 

Kicht  ti>  proMTUte  rUlmii  for,  iV24. 

KiKtit  to  rtiM'ivc  under  oxiKting  law.  AcS. 

Kik'htto.  wh«'n<li*>HhU*<lHwait1nK*<4^nton<'e.  KK!!. 
Artli^nv  rxtra-daty  pay.  IXiH. 
Asnaalt.  Hr. : 

In  time  of  war,  insurrection,  etc..  .V<  A.  W.;  hs, 

i  »n  -up«Tlor  officer.  21  A.  W.;  1«-1H. 

W  ith  intent  to  kill,  to  the  prejudice,  etc.,  149. 
A««a«lt  to  rommlt  rape: 

iK'Mth  <Mnt('nri-  for.  ttrnflrmation  of.  105  A.  W. 

AmUri^  of  roBtrarti,  90Ct.  905. 9nO. 
AMlvamrnt: 

<  *i  Umd  to  i're<litoni  of  contractor,  573, 
Of  clmiu.  T«>».  7ri7.  UtW. 

(*i  i-oiilnirt*.— 

A'«i»{mf .  9I«.  yOS.  9.V». 

Hy  o|M'mtlon  of  law.  901. 

r«.n<.tni«ti\«*  nitiflcation  of.  900. 

F-»r  »Hfn-ril  of  <Te<lltor*,  908. 

In  )iHiikru|itcy.  WKl. 

Involuntary,  *MKi. 

Ntstl  not  Ik*  rxprow  to  Invalidate.  902. 

I»r..hi»»lt«'<l.  W7-902.  Wft. 

Kit  viviT.  906. 

Voluntary.  90:1.  9iM. 
Of  *'n»rin<fr  offit^TM  on  I>^brl«  Commisaion, 

1.'19 
Oi  '.t-HMr*,  l.S^K  l.V«7. 

Of  lirvUM-.  ItilO.  ir>i3. 

of  (iHti'nt.  lvc». 

Mi  jmy.  V.r*:i. 

of  r.tin-«i  ot!J<«-r  to  .^oldien'  Home.  2211. 

T«'  dnt\  HcrordinK  to  brevet  rank.  611,  612. 
AMUlant  adjatanlv-veneral: 

.\p|-*tntnit'nt  In  Stat*-  militia.  Ihia. 
A««Ulaat  «anrr4iB«: 

.\pI>>]ntnH-nt  of.  to  rank  of  raptain.  414. 

KxmninntionH  for  i*n>motion  of.  tSIA. 

l*ront«>tion  i»f.  hy  o|«i>nitii»n  of  law.  525. 

Ki-latiXi'  funk.  .'i.ti. 
Attarhaienl :     ■  >«■<•  /  ml  tmit  or  prtfriui. ) 

y.XK-*  UI loll  of.  24«»1. 

K\»'nipti«in  from,  of  i»t1lr4'r'N  pro|H'rty,  73>h,  739. 
<ff  nioiH-y  du4'  I'ontrHi-tor,  *Ml,  14;t2.  liM. 
<if  pul'lic  fund**  by  KHnii»hmeni.  lt:{l-li;M. 
iTiM-fk.  i.f,  i,y  juilif«' ii4lvo<'ati-,  1.V>1,  1V>J. 

Attoraey,  power  of.     .  >«•»•  /^/«v  r  nfnttitrnry. ) 

Attorney  -tieaeral : 

Knip'.oynK-nt  of  couum']  by.  IC:*. 
Aaetlonrer:      >»■«•  Ihihhr  Autiion  and  Silrt.) 

<'onnii lotion  t<>  i-nlititiHl  man  a**,  l.iji'i. 
ABtheatlratloa: 

Topu-*  .if  .irtli  ial  (Mil**  p..  i:iV2.  l**l'«.  l****'*. 

of  n«  ti«iti  «»f  ri-vlfWiUK  autb"rit>.  2.Si:i. 

of  ndj«>urnm«-nt«  frt^ni  ilay  to  «lu\,  :P/J. 

<  ti  •  linrt*-r>iirartii-lf'of  iiiroriMimtion  of  }>ridir«' 

«   ••IU|NtIlll-«>,    I'Si. 

of  .  fi|ih-»  iif  (miIii!«  and  •  ••!itnn  t".  '.'M. 
<»f .  ..pit-  iif  onli-n>  and  |Hi|.«-r>,  Ul:;.  l'«i-'»,  l%|r>. 
Aalliorlt) : 
I>«  N'Katiuu  of,  by  reMewing  authority,  22£M. 


Ball: 

Statu*  of  soldier  n^lcamfl  on.  515. 

Trial  of  Mildier  under.  W. 

Unknown  to  military  law  and  practic^e.  .')27. 
Ballaent: 

Liability  ao  lMiU>e  of  iMxti'Xchaiiffe  fuuda, 
■jt)u»;,  20i»7. 
Bakery  faadii: 

I..oK*«.  ••topimf^e  of  IMV.  'JliHI. 
Balanre«».  anexpeBded,  4:i7.  44'i8.  NOl. 
Baltimore: 

Martial  law  pnMlaimed  i      1(>12. 
Baad  f and : 

Not  publii-  money.  2UKt. 
BarraekN.  qaartem,  etc. : 

Of  a  permanent  nature.  <NmAtruction  of,  4mi. 
Bayoane  Caaal,  >'.  J.: 

Navigability  of.  177^. 
Beer: 

IntHMluction  into  Imlian  t*ountry,  1500. 
Behavior,  of  aiemben  of  roart-nartlal,  K7  A.  W. 
Bid.  for  leane.  i:t91. 
Blddern.     ..<«•♦•<  >»?ifni/^*.  • 
Blvam) : 

tiffirer.  i:W. 

To  lh»*  pr*'judir»'.  fir.,  I'lO. 
Blake  eaiM*: 

Kullntr  in.  rjC-lJOi*. 

Board,  examlalnv: 

Appnival  of  tindingy.  l.T2:t. 
Kv)iort  of  physical  diMiil>ility.  210R. 
Ketiremt'iit  on  re|>ort  of.  2207.  22(M. 

Board  of  Invefttlvatloa: 

A»  diMingui^luHl  from  a  court.  529. 
Authority  and  M-ofK*  of.  .\2s. 
In  ruM-  of  a  civilian,  .'129.  Ml 
Kti-onl  of.  a-  evidence.  1291. 

Board,  retlrlnv:    (See  Hiiihtig  futanl.) 
Approval  of  finding  by  I*T^*^ident.  21M.  2196,2300. 
(  auM-^  ot  incaiMcity.  21«A  219r>.  2203.  22M.  'JOOi, 
IMMihility.  21'.»2.  il9.')-219»i,  '22113.  'IHA.  SSfl,  2208. 
K\lditH«-.  -'I'.C. 

Kxi-unik'  inj-aimclty  of  otncer».  22M. 
Finding'.  ..f.  .'1*^1.  21»"».22U6. 
Ift-anng.  l'I'.C. 
JuriMlhtion  of.  21(Kk 
Uinitationo  a<«  to,  219(i. 
Mi>ral  •>hli*juity,  Jlu;. 

Board  of  ofllrern: 

l*a>  m»-ni  of  rrfiorter  fi»r,  217.1. 
B«Mird  of  Ordnanre  aad  Fortllratloaa,  meaiWr- 

«hlp,  1  •»•.»!. 
Board  of  iiaper«l*or«,  has  Iraaelvro,  1^29. 
Board  of  narvey: 

run  not  Im-  •*wt>ni  or  aduiini<.ter  oath,  532 

May  n*<*eive  affidnvitii.  \U. 

N-.tai-ourt.  Ml. 

<  »l':?i>«>n  "f.  not  a  criminal  finding.  "kII. 

I'C'M  •■•ilinK«  f»f.  a«  i-Miicnce  tu  prove  luaa  «if 
pr«»|i,-rty.  ■'».  nou-. 
B«ind»:    iSt-t*  O'li/firf^.i 

AcceptalK  e  of ,  Mv 
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BoBdM — <'ontiniu-4l. 
Affldavitft.  jiiMirtrations  of  Mirpliw.  .■):».  540,  .V»l. 

AMi^nment  of.  to  «*n'<litoni  of  contractor.  .S73. 
Anthctiticati(»n  of  <*«»i»y  of  charter,  etc.,  ftH4. 
Authority  of  ofncials  to  bv  Hhowu.  5K2,  .Vta.  Vo. 

Authi»rity  to  cxciMiic  can  not  iKMlelejratf*!.  fino. 

Biennial  examination  of.  000. 

raiiaclty  of  institution,  ^i.  -^^2. 

rertlrtcate.  hs  tn  MifHciency  of  surety  on  bond, 

Ccrtiticd  copies  of,  W9.  y.'>l. 
Coninu't  for  iK>r<4>nul  ser\'icef»,  .V»6. 
Contractor' «« — 

(.'onsen I  to  Mie  •iun'tii*?*  on.  Wit. 

Disposition  of  money  collected  ufMm.  968. 

May  l»e  di^iten^Ki  with  when  to  Interent  of 
(^ovenmient.  IW. 
Corpt»rHte  name.  579.  .V<1. 
I>Htin^of.  '»13. 
Disbursing  «»fficer*.  ih»k«*  IW:  note  537.  5:»,  511. 

54*2.  .VxV-.V>. 
Dii«bun«inK  titlicer-*  of  Army,  at  to  NufAciency 

of,  MNJ. 
Difii>en*'inK  with  contractor's.  499,570. 
Execution  of.  :^M.  rm,  575.  57^-58l. 

Before  contract.  o<V4. 

By  <-orp<»rate  olttciab*.  575.  57H.  .S79.  580.  5«1. 
Extension  of.  549.  602. 

From  old  office  to  new.  602. 
Form  of.  556.  n«»te. 
GivinK  of,  not  a  pn.*re(iuislte  to  receiving  pay, 

page  l/Hi.  note. 
Governor,  how  emi>owere<l  to  give.  594. 
Guaranty,  or  bidder's  N»nd.  569-571. 
Institutions  not  ln<'<ir[>omtc<l.  5^7-5k9. 
Insurance  clause.  .V.KJ. 
Liiborand  material.  ')7i).  note. 
Lachi>  not  imputable  to  I'nlteil  Staten.  ^V). 
Material  alteration  in.  e(Tet*l  of.  .55?). 
Material  miKlitications.  .=>««.  .'>71.  572. 
New.  Iiy  distiursiUK  otHccr.  .Vi6. 
Oath,  administration  of.  5U>.  .V)3. 
Oblijfatirm— 

(. )f  bidiler  after  acceptance.  S6t<. 

To  U'  unconditional,  576. 
Of  indemnity.  59^.  ]S90. 
Official  lM»nd  of  .<tate  re«inirtMl.  594. 
On    contract",    payment   withheld    until    fur- 

nishe<l.  *X*l 
(m  issuing  anns  to  <"<»llcgt-«..  s:{7. 
Onlnancc  furni«ihe<l  Volunteer  Hemic*.  59.'». 
Penalty  in  exce»is  of  amount  for  which  Ijond  is 

authorizc<l  to  Iw  ^Iven.  .'»91. 
Pi'r»^>ual.  when  pn^jHT.  578.  f»M.  5S7-5S9. 
rresideni  may  require.  541. 
Promotion.  elTect  of  on.  5>7-5fi0. 
Revival  of  expire<l.  549. 
Seals.  .MH.  .M4.  517.  5e;i. 
siKuink'  and  •.ealing  of.  by  corp4»ratlon.  544.  547, 


BondH — ('ontinue<1. 
State  aM  principal  in.  5n9. 
SubfH^ribing  witnewest,  545. 
Surety- 
Acceptance  of.  577. 

Army  oflUera^.  53«». 

Certificate  as  to  sufficiency  of.  M9. 

I)if<pi*n.sinK  with.  577.  590. 

Division  of  rvfiponsibility  lietweeu  »i< 
new.  5Vl.  5'>7. 

Justification  (»f .  537.  h3»,  540.  5)1. 5U.  57: 

Married  woman  as,  5nO. 

MemlMT  of  CongresH  a.«,  574. 

Member  of  family  a.«.  562. 

Obligation  of.  535.  54^. 

Releasing  of.  .519.  554.  556.  W5. 

Withdrawal  of,  5>4. 
Surety  ctimpanies— 

.\coeptance  of  on.  596-599. 
'  Financial  statement  of,  600. 

Foreign.  601. 

Pai>er»  re<|uire«i  to  be  filed  by,  59t. 
To  rcKpeet  law  of  war.  1571. 
Wife  of  Inmne  officer,  1517. 

Boom: 

Construction  of  In  navigable  wEter^  17^ 

Boaaty: 

Continuous  .K^rvlce,  604. 

I>esi*rtlon.  as  aflTei'ting  right  to.  6ftM996. 

Difttingulnhed  fn>m  pay  and  allowance!^-  ^ 

Forfeiture  of,  1396. 

Honorable  discharge  a  prere«)nisite  tn.  A<( 

I»cal,  not  forfeited  by  (lej^rtion.  1061. 

Promotion,  as  affecting  right  to.  606. 

Si'rvice  in  civil  war,  right  to.  for.  607. 

Brrarli  of  arreitt: 

By  olBcers.  65  A.  W..  170-173. 
To  the  prejudice,  etc..  159. 
Brfarh  of  roatrart^  986: 
By  United  Statift.  917. 

Brearhof  faith: 

To  the  prejudice,  etc..  159. 

Brfarh  of  pearf : 

In  arresting  dewrter,  1071.  note, 

Breakwatem: 

Permit  for  In  navigable  waters.  1774. 

Brrret  raak: 

An  incident  to  full  rank.  608. 

Assignment  to  duty  according  to.  «ni.  6'- 

Continuation  of  brevet  appinntment.  Cl^- 

Not  entitled  to  precedence  acci>rtilnjr  to.  ^ 
Brldai>: 

Acceptance  of  franchise.  624. 

Alteration  of— 
Secretary  of  War  to  initiate  pnx'wdinp 
When  franchise  in  hands  of  rereivor.  i^ 

Approval  of.  by  SeiTvtar>-  of  War.  616-61* 
623,629.631. 

XI  R(K*k  Island,  use  of.  628. 

.\uthority  of  State  to  erect,  614. 

CloKiog  of,  during  repair.  641. 
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Brldre — <%)ntiTimHl. 
•  ••iiilMitiy.  Hutli«>nticMti(in  of  rhiincror  article 

•  it  Mi(*i>r|M>rtion  of,  rrJ3. 

1  «>ii*oli<lHtioi)  of  roni|iHtii('^.  r»'.*2. 

i  oti>i«r\-iition  «>f  iiMvlKiiMt'  whU'Iv.  right  of,  618. 

Kxtttj*ioii  nf  iifiM*  f«»r  <*om|ilotion  of.  627. 

Kraiuhi"^'.  iiv>l);nm«'nt  of,  rt'JS-^Sil. 

I.4k'Hl  •■••tinnfiKM'incnt  of  conxt ruction  of.  &iO. 

MniMltitory  «>iHlut«'   a*  to  ttiiit*  of  4*<iinmenco- 

iMt-nt  of  coii'^iruction  of.  (VJi). 
Mh|>  of  liM'Hiion  Hml  plan  of.  acx^eptance  of  by 

•  iiuifiany.  u2i. 
NnviifiiMr  waters — 

Not  wholly  within  a  SUto.  C13-C15. 
(ii  II  •iuilv.  when  river*  an*.  614. 
<»f  ilif  rnjt«il  Staif?*,  whi'fi  rivor*arc,  614. 
I'nutHf  of  War  !>4*[)Mrimciit  ronovming,  615. 
Till*  lo  -^lil  under,  613,  14i*H.  note. 
W)io!l.\  uithin  a  state,  61;;-616. 
Na\  '.»fHti«»n  — 
nl.*tru«  imn.  t;i.'>,  noir.  r.l7.  ♦►:»•.»-<»'»,  63H-&I0. 

irri. 

I*.iv*tr  ni  CoiiKrt'vH  lo  h»jfi'»late  In  regan)  to, 

«    1    V.    fllti, 

Noiii  V  to  alter—.  ri;«-^VV|.  6;i6-tm». 

H>  aritiK  of  <»wn<*r>,  t]3A.  CM.  tUM.  637,  610. 
K'lN-  ..f  War  lH'|iartnieut,  «£»,  ttSl.  6*24. 
Si-^ri-tary   of  War  alone  eni|»owere«l  to  <leter- 

mine  whether  an  <»lr«tnietion.  63>'>. 
Tenii-'rary  *lnu'ture.  Tiiy. 
rnr*-«tn(-te<l  authority  to   eon^tnu't    railroad 
in<  ludtHt   authority    to    hridKv    iiaviKable 
*tn'am*  en  naite.  eVj.V 
Brlva4i>: 

What  •t.n^titut*"*.  IW.  1**. 
Erlvadr,  «eparat^: 

\V»u»l  *on*tilut.**.  \92.  VM.  IIM.  19ft.  196.  1»». 
BalMlaa*:     tS^-i*  l^tHit  hniUUntj*.  i 
r-.Ml  «-»ta)>)li>hinent,  hire,  2KU. 
Kni  lion  of,  on  public  property.  J^ot-jow. 
Hir»-of.  for  .Vrniy.  jaw. 

Of  n  iM-rmaiii-nt  nature,  ron^tnietlon  of,  \>>\. 
owfifn-hip  of— 
<  tn  land  illegally  iMTiipiiNl.  21IIU. 
(•n  laiwl  <M  riipieil  jure  U'lli.  'Affts. 
on  l»-a*«-l  ;.irMlH.j«i«iy. 
on  lnit«il  "'late*  laml-.  2in*. 
Barlai  »f  lnmat«Mk  of  vulaateer  liaaiem,  177U. 
Earlal  r&^a«e«:     <  See  Fim*  nit  *xp€n»*:) 
<'onira«t  •urjfKiii*.  ;i.v»,  ni»te. 
( >f  i-i\  iliaii  emp|o>  «■«•«..  iVj. 
of  n  tin**!  ofliit-r   Jill. 
Earvlary : 
iN-nth  M  tjtener  fur.  i-ontlrmation  of.  lu'i  A.  W. 
I>«-f)nition  of.  nt  eoninioii  law,  »V4.'. 
In  time  of  war.  ln*urr«-<-tion.  vte..  .V*  .\.  W.,  w». 
<  rflen**-*  not  i-l^arh  iHiriflary,  how  rhargt*d.  64:4. 
C*a4rl:     )><•«•  Mihtnry  Ai'*vl*m*t.) 
Amenahilit>  to  trial.  tJ»|. 
ApfM'intment- 
Aire  Ui2. 

Alt*  r  «li«<  haru»'.  '►'•& 
Aft«  r  r*-«iKnation.  ti.\J. 


Cadet— Tontin  ue<1 . 
Ap(M)intnient — (*«)ntinued. 

I'n)\  isional.  fC^A. 

Kesideiue.  tV4;M'..'VU. 

State  re4liHtrh'te<l.  fAX. 

Tinu'  U'fow  adinimion,  649. 

rnenianei{Mite«l  minor,  (VI.S. 
IMM'hanre  of,  w  ithout  honor,  for  demerita,  1134. 
K.xet  ution  of  M'titenee  of  KUM|ieiLHion,  2325. 
HiKh  s4>htM»l.  detail  of  clerk  of  War  Department 

t«»  Inst  met.  HM. 
Name  chanK«'<l  in  register,  657. 
Naval,  ri.%4.  note.  65k. 
Nomiinition.  by  Congrt^vman,  646,647. 
Not  a  commi««>ione<l  of!U*er,  'M. 
I*ay  of.  under  ••u«tjM'n«.i«»n.  2416. 
I*uni*>hment,  by  SufiiTintcndent  of  Academy, 

Re<.iderue.  (VtlMlW. 

.SiTviee.  retln*ment,  2205. 

su.««iK'n«'ion  fnmi  Military  Academy  of,  2416. 

rnif<»rm.  e«»ntrHct.M  f<»r  purchase  of,  862. 
I  Califuniia.  State  of: 
'      rnit«'d  Stale?*  proiiertyexomptcHl  from  taxation 

24:i4. 
I  Camp  followrm: 
I       How  punishable.  161.  162. 
Caap  retalaeni,  6;{  A.  W..  161. 
Caaada: 

l>«'*erten«  into.  1^77. 
(aaalu,  r«lr%,  etr. : 

For  navigation  of.  1493. 
Canrrllatiun  of  ronlrart,  h|9,  nme,  984. 
Canrr nation  of  deed,  I(H.\ 
,  i'antrrn:     i  .'^-e />««/ ♦-rrA«iii/;r. ) 

Taxation  of  ^mnU  vild  in,  2430,  2431,  note,  24S2 
Capital  rrlmeii: 

Juri>4li<-iion.  11^. 

Matter  of  aKKrnvation  in  charire.  714. 
Caplared  pniperty: 

I>io|Mivition  of  n^al  and  fierwtnal.  6MI. 

Klatf*.  t*>\. 

liiiprf»"'njent.  rt;i. 

I'ri/e  money,  i'A)n\. 

Re<apiure*l.  riKht  of  owner,  662. 

>al\aKe  for,  662. 

smithMinian  Inntltution,  66,'i. 

.•>tatu»  in  civil  war,  660. 

Miire*. '.»  \.  W.:  :i. 

Witlih<-ld  fn>m  Unlte<l  State*  by  eirlllan.  688. 
Canhlrrina.  11<«>. 

Cemrtrrlrv  natloaal.     iSei'  StttUnuil  crmtttTirM,) 
Certltratr  a«  to  •■rely  •■  b««d,  539. 
Ortltratr.  fal»e.  l.t.  ('4)  A.  W.;  110.  124. 
Ortltratr  of  divharvi'  aot  arretaary  to  dlarharva, 

1  ,\    W  .  note. 
<  rrtlflrate  of  merit: 

Additional  \<«i\ .  t>71. 

iixilian.  fit.7. 

lMH.-harjfe«l  M»ldler.  (*u. 
I      Forfeiture  of  pay  ft»r.  1409. 

•  o-neral  •**rviee  c1erk«and  me!«*engcni,  671. 

How  and  to  wboiu  awanh'<t1.  66h. 
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l>rtllf«t«  of  aierlt— CoQtinaed. 

l*iiy  for.  VXf2. 

Recommendation  (or,  OCX.  669. 

Retired  soldier.  669. 

Service  fi»r  wliich  awarded,  670. 
Ortlted  roplen  of  boidi  and  coBtracta,  M9.  951. 
CmhIob.  deed  of,  by  HerreUry  of  War,  1(M2. 
CeaaloB  of  jBriadlf Uob  :    (inre  Jaruftlictiou  and  JU*- 
rrvaiion.) 

By  State  over  militar>'  reservation.  1C99. 

Oding  ba<'k  of  juriMdictlon,  692. 

Chickamauga  and  Chattanooga  National  Park, 
6K1. 

Concurrent  jurisdiction.  674.  679. 

CoUR^nt  of  Slate,  effect  of,  672,  t»73. 

Coroner,  right  of,  effected  by.  fi«9. 

£xelui<ive  juri*iictlon,  how  acquired,  672,  fiTS. 

ExcliLsivf  legislation.  679. 

£xpendituri*s4  on  land.M  before,  471. 

Fort  Monro*'.  Va.,  iron  pier,  686. 

Irrigation.  690. 

Jack-xon  Barracki*,  \J^..  purchatie,  CAi. 

Monuments  on  land  not  ce<led.  6H5. 

National  ccmeteriett.  676.  note. 

Offen*ie«.  673,  69:i. 

Over  land  for  national  cemetery,  1764. 

Over  land  on  seashore,  1560. 

Proceas,  right  tf»  ser\'e  by  State.  675,  679. 

Public  buildingw,  effect  on  erection,  672,  674, 
6S1.  6K2. 

Punishment  for  offenses,  698. 

Purchase  before  consent  of  State.  683. 

Purchase  defined,  680. 

Purchase  with  consent,  672,  673. 

Qualified  juri-sdiction,  674,  678. 

Reports  of  births  and  deaths,  691. 

Residents,  effect  on,  676,  677.  6k'<. 

Right  of  way  affecting,  6H7. 

Rock  Island  viaduct,  682. 

Statutes  not  rctrosjiective,  6»v4. 

Subject  to  etusemeni,  1612,  1721. 

Tax  exemption.  077. 
Challrnges: 

Courts  of  inquiry,  36M,  n<)le. 

Effect  on  prtK-ecilingH  (»r  .•sentence.  247. 

Grounds  for.  -ja-'i,  243,  •2.')2-2:>4. 

Judge-advocate.  24x.  2.V>.  1529. 

Member  of  court,  H.h  A.  W.;  •234-'2.V). 

MembcrM  of  military  <*ommisMions,  1079. 

NuinU'rof.  24«,-2.V), 

Time  f«»r,  2I»;. 

Relieving  mcml>er  without.  249,"2.')1. 

To  Jm."  noie<l  in  r«'conl,  213«j  c. 

To  duels*,  20, 27, 2b  A.  W. ;  %\  159. 
Change  of  Mtatlon  allowaBres  on  retlremeBt  of 

ofllrer,  219>s. 
Chaplain: 

ApiMiintment  fn>m  civil  life,  433. 

Eligibility  for  court-martial  duly.  199,1521. 

Violation  of  law  of  war  by,  1.569. 
Chargen: 

Accumulation  of.  701. 

Against  officer,  186-188. 


Chanren — Continued. 

Amendment  of.  720.  note.  7SL 

Article  of  war  laid  under.  696-699. 

Authentication  of,  716,725. 

Capital  offen.ses  as  matter  of  aggnvatiMi.  71^ 

ConM)lidati(m  (»f.  703. 

Copy  of.  officer  entitled  to,  71  A.  W.:  ISO. 

C-opy  of,  what  constitutes  service  of.  V*i. 

Defined.  695. 

Delay  in  preferring.  722. 

Double  a.*i*iignm<?nt  of  pay  acc-ount.  ISW. 

Double  pleading.  708. 

Duties  of  judge-advocate  regarding.  153L  VSL 

Essential  re4{uirement>  of.  ()d5. 

Form  of.  9.  10,  16.  88,  695.  note.  704,  705,  ^Jt 

For  each  offense,  700. 

Insufficient  and  irregular  form.*,  701. 7(^736,<7: 

Joining  !»everal  pen»«ms  in  one,  715. 

Joint  or  several  in  dej*ertion.  715.  note. 

List  of  witnesses  appended,  ?21. 

Matter  of  evidence  in  pleading.  714. 

Misnomer  or  misdescription,  706,  730. 

Multiplication  of.  701. 

Objection  to,  because  unsigned.  724. 

Objection  to,  in  matter  of  form.  1995. 

Objection  to,  in  matter  of  substance.  199^ttott 

Offense  under  different  forms,  702. 

Officer  may  prefer,  while  in  arrest.  5u8. 

Opportunity  for  explanation.  718. 

Plea  in  abatement  for  error  in,69'*,706,T30.W 

Preferred  by  whom.  716,  717. 

Prepared  in  Judge-Advocate  General's  ^ 
723. 

Qua.shed  by  court-martial.  999. 

Referring,  for  trial,  719,  998. 

Renewing,  after  withdrawal,  1882. 

Repreferring  of.  720. 

.*»econdury.in  lieu  of  principal  offen"«e, 

Signing  of.  717.  72:J-7-25. 

Specification  and  finding  on- 
Each  to  \ni  separate,  1354. 
To  bi'  c<»nsisient,  V^\\.  1:^56.  1359.  1360. 

.•specification  and  plea  U)  each.  1352. 

S|>ecificati<m  appntpriate  to,  705. 

S)>e<-ifieation  in  tlr*i  i»ep«tm.  707. 

Statement  of  service  not   to  include  p^ 
character,  733. 

Time  and  place  averre<l,  710-713.  729, 

Variance  in  allegations  of  lime.  713. 

Variance  in  form  of  specification.  732, 

Waiver  of  objection  to  unsigne*!,  724. 

Waiver  of  objection  to  variance,  732, 

Willfulness  or  negligemv  alleged.  728. 

Withdrawal  «if,  720.is.v2, 

Written  matter  allege«l,  709. 
Charters  or  artlrles  of  Inrorporatloa: 

Authentication  of.  623. 
Charts  of  the  Lakes: 

Di.«ipo»dtion  of,  by  Engineer  Corpe.  1250. 
Cherk: 

Forge<i.  liability  for  payment  on.  1410. 

l*ayment  by,  1924. 
Cherokee  .Xatlon,  1513. 
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<  hlrkaaaiva  aad  ChatUaoofa  KatloBal  Parlu 

i'hltt  Mumlrlmn: 

Amenability  to  trial.  734. 
Kc<lti<'ti«>n  to  mnkK.  7:)5. 
Chief  of  llnvlBeerii: 
Autltority  to  k rant  leaves  of  abaence,  1597. 
<'oiirt  H|>(Niint(Ml  by,  212. 

<lilef  of  Ordnaart: 

r4iurt  Hp|M>{nt(il  by,  212. 
IMofMfsal  of  ordnance  property,  1862. 
Rrturn*  of  ««ioni«,  etc.,  to,  1861, 
Clilef  of  Staff  Corpa: 
Ri-^Menc**  of.  2177. 

Chief  Hlnal  omrtr: 

Court  a|»|M>lnte<1  by.  212. 
Cklld: 

0>m(K'tency  of.  an  wltneas,  1306. 
Ckarrh: 

Llcen.*«»  for  erection  of.  1615. 

ilUaeam: 

Trial  of.  by  courtA-martial,  58. 
CltUeafthlp :    ( .'^et'  S^UHra^iu^ti^m. ) 
T.t!%i't  i  »n  promotion  of  enlisted  mvD,  2073. 
Knli-tnient  and  diitcharKe  doea  not  constitute, 

TS6. 
Furffiiure  of,  an  incident  to  conviction  of  de- 

iK-rtion.  lutii. 
InhabiuntJi  of  Ala«ka,  400. 
Law^  of.  not  iiica|)a(*itatinK  witness,  1298. 
Muiur  n«tive-li»>m,  737. 
Rt-<|iiirtii)ent     for.    under    Revised    Statutes, 

7.tti. 
Rt-stonition  to.  12?2.  1273,  1H67.  note,  187-2. 
Riirbt  to  ac«|uire  by  military  ser\ice,  401,  421. 
fcs»rvi«'i*  in  Navy.  4<»2. 

City  oSrr: 

tiffirtr  holdniK.  1«17,  ImIh,  IKS. 

4  If II  aathorltleii: 

ArnM  by.  :.9  A.  W.:  SH-106. 
.\pl'lirHti<>ii. «.«.%.  lun,  lu:. 
<*l\ilmii.  on  reM'rvati(»n,  KXi. 
In  time  of  war,  KifS. 
\m\\  «  of  the  land,  meaniuK  of,  96,  note. 

WhiU-  on  furlouKb,  97,  note. 
|K-li\«ry  of  di-'ii-rter  iie<-*'»«imr)'  to  [tayment  of 

r«  wanl.  1071.  liiKJ.  HjbM. 
OtTii  ♦r*  entltU-fl  to  rewanl  for  arrest  of  desert' 

.•r».  H»*7.  lUhh. 
Rfturti  to.  of  «»ldier  uiuler  bail,  94. 
Mirrvn<li-r— 
<M  .lf*<rti'r  to.  luM. 
<M  |»rt*oUer  to.  an. 
<»f  -'lilirr  to.  \{H). 
^^nrtitiit  to  t-nter  and  m^arch  dwellinf  bouse 

lor  di-K-nvr,  1071.  note. 
}S  itnt-N».  «iib|Mena  of  l>y,  101. 
Ilfllraaii: 
K*'tm-«1  officer  ordered  to  remain  within  juri»- 
di(  tion  of.  2215. 


Civil  roari— Continued. 

Trial  of  partiMana  by.  2066. 

Trial  of  noldier  by,  23!>>. 
(iTlldUablllty: 

OffeUH*?*  (tmnuitttHl  in  time  of  war.  etc..  «i. 
riTll  datles: 

Detail  of  offlcen*  to  perform,  4K9,  491. 

rirll  raiployees  of  Clovemaieat: 

Aiimlwtion  of,  to  Hot  SpringK  H<J^pitH1.  14.M. 
WitnesNCj*  l>efore  civil  courta.  24^6. 
i'lTllrmployaieat: 
I>i.^hoIlorable  diM'harKe  no  diM)iiaIirtcation  for, 

1119. 
EnKineer  oflWvr.  1M7.  IMh.  ixr7-1829. 1832. 

CItII  liability  la  obeylna  ordem  of  saperlor  oflleer, 

Zi.  n»>te. 
(iTll  life: 
ApiM)intmenL«  fn>m.  4.12,  433. 
0»n«»lnution  of  term,  432,  433. 

CI  T 1 1  oflire :     \  .<ee  Office, ) 
Adjntant-irenenil  District  of  Columbia  militia, 

1.S30. 
I)eHne<l.  1H17. 

Diplonmtie  or  <'onsular,  1825, 1826. 
I>i^tinetion  lH'twiM«n  office  and  employment, 

ISlti, 

Eliiribility  niirtil  officer  to  hold,  1H13. 1H23, 1824, 

1821.. 

Enli>te<l  men  holdiUK.  l**iy. 

Ill  a  Territor)-.  1«24. 

Retinal  cnli-Hted  men  holding.  1H20. 

ClTll  rIahtN: 

Pardon  to  reslori'.  1272.  1273. 

Cirll  MBit  or  proceM:     (!hm'  Attnrhmmt  and  /Voe* 

Ainenal>ility  of  military  to.  7;W-7tiO. 

('f«*ion  •►(  jiirlMlirtioii  afTti'ting,  710, 

C'onteini.l>.  749,  7.'tO. 

!)fbt«»  «»f  officiT>.  7.V\  noiv. 

Divonr.  7V». 

KnjoininK  {itTNin!*  workiuK  under  I'mteil  States 

rotitniet.  71*. 
KnU<«tment  \*!iile  MT\inK  a«  Jun»r.  7.'»7. 
AKHiii'^t    otttevr    repr\*<*entinK    rnite«l   btales, 

7.VJ. 
AKHtn<«t  offij'rr-  by  i-ntlitop*.  7.V>. 
Juiltcmeiit  airiiin«>t  officer  for  art  i>erfonDcd  in 

kinmI  faith.  7U'i. 
JiiriMliction  of  e(»urtj»-martlal  affected  bf.742. 
Jiiri»«lietion  ov»T  o(Ten<tiii  on  r.  S.  traiiMport  in 

hurN»r*.  7.*>9. 
Liability  of  officer  to  trial  for  Slate  fn-nal  of- 

fl'IlM**,   7M. 

Litibtllty  of  riiit«*«l  fitmUi*  f<ir  dama^^-^  u*  third 
|mn)r<«  thnMUfh  public  improvrmriifk.  7'ilA. 

<  >f»*tnictioii  iif  <*«>r\i«*<<  of  pr«M*«>«M  by  militanr 
fon  e,  7.M 

<  >ttlt«T— 

Indictment  of  rnit4*<l  staten court  a^nat. 745. 

Injuii('tion«ai;ninM.  7i;i.  7.'iH. 

l'ru(»erty  of.  i-Xfmpt4'<l  from  attachment,  738. 
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Articles  of  war— Continued. 
Rebellion,  insurrection,  etc.,  crimes  during,  68 

A.  W.      - 
Kecruits,  articles  to  be  read  to,  2  A.  W. 
Receipt,  false,  60  A.  \V. 
Record  of  general  courts-martial— 

Disposition  of,  113  A.  W. 

Party  entitled  to  copy,  114  A.  W. 

Redress  of  wrongs  of  enlisted  men,  80  A.  W, 

Redrew  of  wrongs  of.  officers,  29  A.  W. 
Regimental  commanders,  court  appointed  by, 

81  A.  W. 
Regimental  courts — 

Appeal  from,  80  A.  W. 

Appointment  of,  81  A.  W. 

Jurisdiction  of,  83  A.W. 

Oath  of  members,  84  A.  W. 
Release  of  officers  before  trial,  71  A.  W. 
Release  of  prisoners  by  officer,  69  A.  W. 
Relieving  the  enemy,  45  A.  W. 
Remote  military  posts  or  stations,  arrest  of  offi- 
cers at,  71  A.  W. 
Reparation  for  injuries  to  person  and  property, 

64  A.W. 
Report  of  prisoners,  68  A.  W. 
Reproachful  speeches,  etc.,  25  A.  W. 
Reservations- 
Arrest  on,  by  civil  authority,  59  A.  W. 

Civil  authority,  surrender  of  offenders  to,  69 
A.W. 
Retainers  to  camp,  63  A.  W. 
Retreat,  failing  to  retire  to  camp,  etc.,  at,  36 

A.W. 
Returns,  false,  8  A.  W. 
Returns,  regimental,  etc..  7  A.  W. 
Resignation,  when  considered  as  a  desertion, 

49  A.  W. 
Robbery- 
Death  sentence,  confirmation  of,  105  A.  W. 

In  time  of  war,  rebellion,  etc..  58  A.  W. 
Rape,   in    time   of  war,  insurrection,  etc.,  58 

A.  W. 
Safeguard,  forcing,  57  A.  W. 
Sedition- 
Penalty  for,  22  A.  W. 

Penalty  for  failing  to  quell,  etc.,  23  A. 
Sentence — 

Approval  of—,  104-110  A.  W. 
By  oflk'or  commanding  for  time  Injing,  104, 
109  A.  W. 

Confinement  in  penitentiary,  97  A.  W 

Confirmation  of,  109  A.  W. 

Death,  96,  111  A.  W. 

Death,  suHpK.*nsi<>n  of,  111  A.  W. 

Dismissal,  confirmation  of,  106, 107  A.  W. 

Dismissal ,  siL'<pension  of,  111  A.  W. 

Field  (►fflcer's,  confirmation  of,  110  A.  W. 

In  time  of  war,  etc.,  58  A.  W. 

Mitigation  of.  112  A.  W. 

Of  general  officers*,  confirmation  of,  108  A.  W. 

Suspension  of.  111  A.  W. 
Sentinel  sleeping  on  i)Ost,  39  A.  W. 
Speeches,  provoking,  etc.,  25  A.  W. 


Artlrles  of  war— Continned. 
Session,  hours  of,  for  courts-martial,  M  A.  W 
Signature,  forging,  etc.,  60  A.  W. 
Sleeping  on  post,  sentinel,  offense,  39  A.  W. 
Soldiers- 
Charged  with  crimes,  66  A.  W. 
Deceased,  effects  of,  126, 127  A.  W. 
Statute  of  limitation,  103  A.  W  i 

Desertion,  108  A.  W. 
Stores- 
Captured,  9  A.  W. 
Military- 
Accountability  for,  10  A.  W. 
Embezzlement  of,  60  A.  W. 
Larceny  of,  60  A.  W. 
Loss  or  damage  to.  15  A.  W. 
Misappropriation  of,  60  A.  W. 
Receiving  in  pledge,  etc.,  60  A.  W. 
Superior  officer- 
Disobedience  of  orders  of,  21  A.  W. 
Striking,  21  A.  W. 
Suq^nsion  of  officers'  pay  and  emoltmienti. 

101  A.  W. 
Suspension  of  sentence  of  death  ordisminsL 

111  A.  W. 
Surrender,  compelling,  48  A.  W. 
Swords  of  officers,  deprival  of,  65  A.  W. 
Tattooing,  etc.,  96  A.  W. 
Time  of  peace,  dismissals—,  99, 106  A.  W. 

Confirmation  of,  106  A.  W. 
Time  of  war- 
Death  sentences,  confirmation  of,  106  AW. 
Dismissals,  confirmation  of,  107  A.  W. 
Trial - 
Of  officer,  time  of,  71  A.  W. 
Twice  for  same  offense,  102  A.  W. 
Troops,  subject  to  Articles  of  War,  64  A.  W. 
Twice  in  jeopardy,  102  A.  W. 
Victuals,  etc.,  commanding  officers  not  to  be 

interested  in  sale  of,  18  A.  W. 
Violence,  etc.— 
To  persons  bringing  in  provisions,  etc.,  56 

A.W. 
To  superior  officer,  21  A.  W. 
Volunteers,  rank,  123  A.  W. 
Voting,  order  of,    by  members  of  courts,  95 

A.  W. 
War,  in  time  of— 

Appointment    of    general    courts-martial, 

73  A.  W. 
Crimes  during,  58  A.  W. 
Death  sentences,  confirmation  of,  106  A.W. 
Dismissals,  confirmation  of,  107  A.  W. 
Waste  of  ammunition,  penalty  for,  16  A.  W. 
Watchword,  disclosing,  44  A.  W. 
Witnesses — 
Courtis  of  inquiry,  118  A.  W. 
Oath  of.  92  A.  W. 
Wrongs  of  enlisted  men,  redress  of,  30  A.  W. 
Wrongs  of  officers,  redress  of,  29  A.  W. 
Artificer,  extra-duty  pay,  l.'{29. 
ArtlflfUl  limb: 
Employees  at  arsenals  entitled  to,  522. 
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Artltrlal  llmK-Tdntinued. 

KUht  to  pmMTUtv  rlAimn  for,  524. 

KiKht  tn  rt'rt'ivi'  under  oxintliiK  law.  6(23. 

Kiirht  tn.  uht'fi  (lii»able<l  awaiting  <«enteDc«.  1621. 
Aitli^a«.  rxtra-daty  pay.  133K. 
Aaaaalt,  rtr. : 

In  time  of  war.  Insurrection,  etc.,  .V*  A.  W.;  hk. 

On  "iiperlor  officer,  21  A.W.:  16-18. 

>\  iih  Intent  t<»  kill,  to  the  prejudice,  etc.,  149. 
A«««all  to  rommlt  rape; 

IK-Htii  «Hnt«'nr«'  for.  (^nflrmation  of,  106  A.  W. 

Awiln«^  of  ruatrartH,  gU8. 906.9^0. 
AaalaBmeat: 

Of  \mm<\  to  criHllton*  of  contractor,  67S. 
of  flaiin.  Ttrfi.  767.  903. 
Of  contr«rl«« — 

,\«*i»fn.i'.  WA,  9ar>.  ft'iO. 

By  operation  of  law.  904. 

<on*inutJvf  ratification  of,  900. 

For  U'nctlt  of  cre<litoni.  908. 

In  Ijankrtiptcy.  903. 

IiivoluntMry*.  903. 

N<>«*<1  not  \»v  rxprew  to  inralldate,  902. 

iTi.hlMli-*!.  •*»7-902.  906. 

K.i'fivtT.  906. 

Voliiniary.  9«l,  906. 
Of  viiKintHT  offlcem  on  D^brla  CommiMion, 

1J4V. 
Of  h-AM-«.  l.VCS.  1.SK7. 
Of  lircn*^'.  1610.  1613. 
Of  |4it*-nt.  Ivo*. 
iti  |«y.  iyj3. 

of  r»-tin.Hl  otlicer  t<»  Soldlew'  Home.  2211. 
To  duty  a4cordinK  to  brevet  rank.  611,  612. 
AMUtaat  a4Jatanta-v»Brral: 

.\p|->intmtnt  In  .<tat<-  militia.  im6. 
A«sUtaBl  «ar»r«aii: 
Ap|xilntm«>nt  of.  to  rank  <if  captain,  414. 
Kxaniinatloni  f«>r  promrUion  of.  ISIA. 
lYoniotiofi  of.  hy  ofH'ration  of  law.  .'S2S. 
K«'lnti\i'  mnk.  *>J»i. 
Attarhai^Bt:     •  S*'*-  f  'mi/  fuit  or  prttfTM.) 
Kx*-«  tititin  of.  JlMl. 

K\»-mption  fr»»m.  of  trtnoer*!!  property,  73h,  799. 
(»f  monf>  duv  ••ontrmtor,  941,  1432,  1434. 
*  tt  puMir  fiin<lo  by  Ramifihment.  1431-1434. 
lT<«-«-K<iof.  l>y  Judin*adr<K>ate.  15M.  1.S52. 
Attamry ,  powrr  of.     i  S-e  />>wy  r  «/  aitumry. ) 

Attorney  •(•ear  ral : 

Kniplo>ni*-nt  of  n»un.<H*l  by,  97^. 
Aarlloarrr:      .•*«•«•  Ihtbttr  Aurtitm  and  Sal($.) 

r4inuni«ii>lon  l*>  «'nIiM«-4l  man  an.  1J3»). 
AathratlraUoa: 

Coplt".  t.f  om«Ul  )i«|»«r«.  1312.  l"^!.'*.  1M6, 

of  nt  tion  i»f  nvifWinK  «uth«»nt>,  22:«. 

<»f  adjounimcntfi  from  lUy  to  da>.  392. 

Of  I  hHri«T«>orartl(-lf«>i»f  incor|Miratlon  i>f  bridir<' 
« >>iii|iMni4'tt.  tij:i. 

<»f '  i.pif*  of  Yjond!»  nnd  •  <>ntmi-t«>.  'XA 

<»f « ••pic-  of  onK'pi  and  |iti|Mr».  1312.  l^t'».  1*46. 
Aathorlly : 

lM-lrt(atiou  of,  by  reviewing  authority,  2:04. 


Ball: 

8tatiL«  of  jv)ldier  rclcamMi  cm.  515. 

Trial  of  wildier  under.  99. 

Unknown  to  militar>'  law  and  practice,  507. 
Ballmrat: 

Liability  a*>  Imihv  of  [MNtt-i'Xchange  funda, 
2<M)»i.  2007. 
Bakery  faadn: 

LoNi.  MtopitaRc  of  |i«y,  2:^84. 
Balaareii.  uaexpeaded,  4:{7,  468,  {fiM. 
Baltlnure: 

Martial  law  proclaimiHl  i      1642. 
Baad  fa  ad: 

Not  public  money,  2083. 
BarrarkN,  fiaaiiem*  etc. : 

Of  a  iH'rmancnt  nature,  conntruetion  of,  4m1. 
Bayoaae  Caaal,  >'.  J. : 

Navigability  of.  1778. 
Beer: 

Introduction  into  Indian  country,  1500. 
BehaTlor.  of  meaibeni  of  roart-aiaitlaU  87  A.  W. 
Bid,  for  leaMe,  1591. 
Bldderti.     i  .<ee  f  >/w/rarf *. » 
Blvamy : 

Officer.  i:«*. 

To  the  prejudire.  et<-.,  I.'i9. 
Blake  ra»e: 

Ruling  In.  1207-1209. 

Board,  examlalav: 

Appnival  of  Mnding?*,  1323. 
Ke|Mirt  of  phyMtml  diwbility.  2106. 
Ketirement  on  n'|»ort  of.  2207.  2308. 

Board  of  lafentlaatloa: 
A.*«  di«tlngui.*ih(Ml  fn>m  a  c<»urt.  529. 
Autliority  and  wo|h*  of,  .V2n. 
In  cHx'  of  H  civilian,  529,  SM). 
Reconl  of.  a-*  evidence,  1291. 

Board,  ret Irlavx    {Qnx  Kctirinff  hoard.) 
Approval  of  finding  by  I^reMident.  21M,  2196, 2300. 
(^aiw*.  <il  inrafiacity.  2195,  2196.  '2208.  22IH.  23KH. 
Di-Mibillly.  2P.r2.  219.V2196.  2203.  '*A^.  £201,  2208. 
Kvld.nrt'.  2197. 

Kxl-tiuK  inrai>acity  of  officers,  220L 
Findings  of.  21iM.  2195, 2206, 
llttinuK.  21 '.»7. 
Juri«<li(  lion  of.  2103. 
LiniitHtioUH  ii>«  to.  219;i. 
Monti  obh«|uity.  2Pi;i. 

Board  of  oSrer* : 

Pit\mrnt  <»f  rep<»rter  for,  2173. 
Board  of  Ordaaare  aad  Fortllcatloaa,  seiBtor- 

•ihlp,  l-^vd. 
Board  of  iiaperilM>r%,  Naa  Fraarl«r«,  1829. 
Board  of  ttarfeyi 

Can  not  U*  ^wi>m  or  a<lininl«iter  oath,  532 

May  nMt.'ive  affidavits.  .'i.;.i. 

N'»t  a  cotirt.  Wl. 

<  'fxiion  of.  not  A  criminal  rin<ling,  531. 

l*i.»»ti-tim»f«»  of.  H*  cvitloncv  to  prpre  \om  of 
pr«>|«iTty.  *i,  note. 
BoBd« :     .  M-e  t  imtnu-U. ) 

Acceplalu-v  of.  I>i"». 
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Commaader,  departaieBt — Continued. 

As  acciwer  or  pro«e<'Ulor.  72  A.  W.;  ia6-l»d,  190. 

SuiHTvij^ion  of  inferior  cuurtR,  213. 
CommaBdem,  rrvlmeatal: 

Cotirt  api»ointtHl  by.  Ml  A.  \V. 
CommaadlBfr  Ueaeral  of  Armj: 

Dismlwalj*.  eontirmation  of,  338. 
Comnandlair  offlrer: 

Abusive  lantniafre  to,  14,  113. 

Am  eoiiuK'!  fur  accused.  98K,  9H». 

Disret«iHM't  t«».  21)  A.  W.;  14,  IS,  143. 

Not  lo  Ik*  Interej-ted  in  the  sale  of  victuals,  etc., 
l.H  A.  W. 

Order  of.  IK'*:}. 

Superi4ir  oflieer  diMingruished  from,  20. 
CommaadM,  Indepeadeat,  nammarj  eoaita,  2406. 
Commerr lal  laterroame  with  eaemy,  60,  6L 
CommlHHary-lieaeral  of  Sakalatenee: 

■Penalty  envelojn*,  1977. 
ComnUaary  srrireaat: 

Appointment  of,  83x. 
Comnlmlou: 

Acceptance  of,  40». 

Chanijre  of  date  of.  2071. 

Date  from  which  it  takes  effect,  406. 

Date  of  commencement  of  pay,  406. 

DatinK  back,  etc.,  413,  417,  236^ 

Iwue  of  new,  2071. 

Membi*r  of  river,  1827. 

Of  onlnance  officer,  1863. 

Of  southern  claims,  781. 

Qualification  of  enlisted  men  for,  421,  422,  425. 

Rank  determini-d  by,  2122. 

River.    ( See  River  rtfmmi*fionf. ) 

To  enlisted  man  as  auctioneer.  1336. 

Vacating.  1H12-1815.  1822.  1824,  1826,  1827,  1831- 
1833.  I«:i5. 

Volunteer,  acceptance,  2l-'>4. 
ConnlMMlonrrs,  boards  of: 

National  S<»ldiera'  Home,  2330. 
C-ommlssloaer: 

Witn«'!*x.  compulM)r>'  attendance  before,  2480. 
Connlssloned  ofllrers.     (See  Offirrrt.) 

Arrest  of,  oWi. 

Reduction  to  the  ranks.  2148. 

Re*iidence  of,  2179. 

Stoppages.  2374,  2375.  2381-2384.  '£>^. 

Term  officer  as  used  in  Articles  of  War,  mean.s 

in. 

Vacating  commissions.  1812-1815, 1822.1825, 1827, 
ls:n-l833.  IKtx 

\Var-»crvi«'e  as  includi**!  in  computing  jKrriod 
for  retirenu'iii  of  fulixietl  men.  2217. 
CommuBlf atloBs.     (See  J^itt  r^. ) 

Contidentiul.  <'<>pics  of.  2-21*8. 

Privilegetl.  1303. 
ConmntatloB: 

Of  iiuarlen^.  contract  surgeons,  3>*9. 

Of  rations,  absence  without  leave,  1070. 

Of  sentences.  :J47,  348.  2229.  2235,  2243. 

Retired  enliste<l  men,  2226. 
Company  liakrry  or  post-exrhaBfe  fuads: 

Payment*'  from,  not  extranluty  i>ay,  1339. 


Coai|MBy  l»akrry  or  poct-ezrluui*t  f8Bd»-r 

Stoppage  of  (lay  to  reimburse.    (See  Cot 
fuitd.) 
Compaay  eonmaBder: 
Delegating  authority  to  nonc*ommission* 
fleer  to  rei-eive  complainL«.  839. 
CoBi|MBy  fBBd: 
Forfeiture  for  beneflt  of.  1384. 
Not  public  money,  SOKl 
Stoppage  of  pay  to  reimburse,  13^  note, 
14'26.  1427,  2384. 
CompeBMtloB.     ( See  Eitra  duty  pay.) 
For  extra  services— 
As  counsel  to  assist  judge-advocate,  KZ. 
Officer  receiving  pay  from  a  .State.  842. 
Soldier  not  entitled  to.  while  emptor 

acting  assistant  surgeon.  841. 
To  clerk  for  acting  as  chief  clerk,  840. 
Two  offices  at  same  time.  M3. 
For  property  taken  for  public  use,  814,  MSi 
For  senices  prior  to  muster-in.  1899. 
Ordnance  sergeant  as  timekeeper,  1865i 
Property  taken  for  public  use.  1868. 
Reporter.  2170.  2173. 
Witnejwes  for  courts-martial,  etc.,  2171 
CoBipBtatioB  of  tine: 
Reenlistment,  2159. 
(OBdemBatlOB  of  Uads,  1561,  2262.  2307. 
CoBdesBatloB  proeeedlBga,  1246, 1247. 
CoBdemBed  storet: 
Sale  of.    (SeeScUes.) 
Sales,  disfiosition  of  pnxM^eds,  2102. 
CoBdBf t  of  oflleers  aad  soldiers  !■  f  urterm « 

To  be  onlerly,  55  A.  W. 
CoBdart  of  prlsoBers: 

Time  allowance  for,  356. 
CoBdartors,  etc. : 

Trial  of.  162. 
CoBdBct  prejBdIflal  to  «ood  order  §Mi  aUl 
dlsrlpllBe,  tr2  A.  W.;  148-160. 1361-1363: 
Alleging  previous  trials  is  not  pleading  tf 

fense.  152. 
Assault  with  intent  to  kill.  149. 
Capital  and  other  crimes.  148. 149. 
Crimes,  disorder,  etc.,  148,  149,  151. 
Crimes  not  capital,  149.153. 
Criticism  of  official  report,  150. 
Drunkenness,  how  charged.  151. 
Embezzlement— 
Defi'use.  155. 

Defined.  1.V4.  noU\  15^-157. 
Illegal  payment  of  public  money.  I''" 
Instance  of.  149. 

Not  accounting  fi»r  public  money  rt<«i' 
15t). 
Finding  of.  under  charge  of  conduct  unbec< 

ing.  etc..  1361-1363. 
Forgery.  149. 
Larceny.  14^.  149. 
Misappropriation  of  pro|»erty.  14y. 
Munler.  ri>bbery,  etc.,  148,  149. 
Oflensev- 
Chargeable  as,  159. 
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CMMtart  ^rvjadlrUl  to  cowl  ordw  mi4  Military  < 

dlwl^llo^— 4\iiitinued.  ) 

i  JfTrnM"* — (VintinntHl. 
Cnmniittcil  afrainm  civilian)!.  lAA. 
Not  i-hMrK<*Hhl<>  ait,  ItiO. 
h|>«i-i(W-Mtioii.    ohjertionablo    forms   of   under 
«  hMorf  of.  1.V2. 
ro»4lo«i  oalwroflilBff  ao  oMrer  ami  a  f»Btl»MaB« 
t.l  A.  W.:  123-147: 
AV»usivi>  InnmiaKe  to  (*omniandinir  officer,  148. 
AMmultitiR.  U>ttting,  t'tc,  wife.  140. 
BiirHiny.  1^9. 
Dertm-*!.  lii.  132. 

DifVTi»4*<>fiil  or  (liitrvputable,  c<wential  to,  12S. 
Dnmk   dlMmlorly.  etr..  129.130. 
Failuri'  to  »upfM>rt  wife  and  children,  141. 
Faint*  r%*pn»«ientation»  by  officer.  184. 
Fraud.  attcmptiuK  to  induce  officer  to  join  in, 

liV 
Fraudulent  divor(*e  prot^eedinirii,  141. 
<ianiblinK  with  enlinted  men.  etc.,  131. 
I>«tninir  mon**y  at  exorbitant  raten.  187. 
Need  not  1h*  ficandalouji  and  infamoun,  128. 
Kcflect   of    (teouniary    obliirationn,    133,    135, 

l.-w.  i:*. 
Pajr  a<n*ountii.  duplication  of.  14tV147. 
Perjur> .  attempting  nubfimation  of,  125. 
l*romiM>  or  ple<lKe  on  honor,  violation  of.  128^ 
R«fMirt.  eU..  falm*  official,  124,  125. 
iHeniencv.  142. 

rniform.  drunk,  dlnorderly,  etc.,  in,  129-131. 
Vote.  attemptluK  to  corrupt  officer  an  to,  126. 
CMfemaioa  aa  erldeare,  1299. 
OMloeMeat:      ( See    Jmpriumment  and   SulUary 

Breach  of,  by  offlcem.  6A  \.  W.:  170-178, 

Inomlmal  of  officen  for  brea<'h  of.  65  A.  W.;  170. 

iMimtion  of.  70  A.  W.;  177. 

duration  of  unreanonable.  177. 

EMVfw  from,  when  not  desertion,  how  charged. 

1.V9. 
Forffltun-  for  the  mme  peri<id  a*.  13K5,  1386. 
(mhmI  fonduct  In.  356.  14M2-14M. 
In  i*nH»iiiiary— .  y7  A.  W,;  2)«K-;)uu. 

Fi»r  lari«-ny.  291. 

F«ir  purvl)  millur>'  ofTenae*,  2h»»-290,  296. 

I^'X  i«*i.  y:  A.  W.:  297,  29^. 

Mitivntlon  of,  299.  :iiu. 

Not  *«-»itcnri«<!  to.  '."jL'v 

T«-rifj  of.  -"il. 
Not  irnplicil  h\  MittiNMiaion,  2421. 
Not  itivo|v«il  in  «tatu«  of  >iuir|K'nHi(>li.  2414. 
of  cnlt-ttil  ni«'f».  ♦V6-7U  A.W. 
ofoffiiff  •IiimtJonof  U'fore  trial.71  A.  W.;  179. 
i»f  M.Mi.  r»  »-.  A.  W.;  17:>. 
CMitr«iatlfMi«: 
of  dritth  »*nt«rn«^.  lur»  A.  W, 
of  rtfld  offirern'  ■fiilenc«**.  110  A.  W. 
at  *rtHftu'*'  of  dUniitmal.  1197-1 1«». 

In  time  of  |«-ar»-.  Hi»',  A    W..  itMi.  :i'r7. 

In  time  of  war.  107  A.  W..  X>. 
<H  mntencep.  1H9  \.  \V.  I 

8rntencef  of  Kcncral  offictr*.  U**  A.  W. 
Bynvnjtaou*  with  approval.  33<> 


roatlrtlBff  erldeare,  2232. 
toarresn: 

Altering  of  reconl  of  ner^ice,  2147. 

Can  not  add  to  or  detract  from  pardoning  power, 

1KJ«. 

I>i^|MM(itlon  of  property  by.  665.  666. 

McmlK'r  of,  not  to  In*  IntereKted  in  contractu,  895. 

Remitting  court-martial  M'nU*nce,  18H0. 

Revoking  court-martial  prtweedingii,  1880. 

Source  of  general  relief,  2163. 
I'oBgreMMea : 

NominatiouH  of  cadets  by.  646.  647. 
CoBserl^tloo.     (i^ev  Druft.) 
Cooserratloo : 

Of  navigable  watent,  right  of.  613. 

Right  of.  over  impn>vements  to  navigation,  1780. 
CoBstitotloa: 

Ceflsion  of  J  u  rind  let  it  m.  672.  673. 

Power  of  I*re«(ident  to  diiimiaR  from  Army.  1203. 
CoastmrtloB  of  barrarka^  tiaartora,  et««  s 

Of  a  permanent  nature,  481. 
CoastrarUre  eallslMeata,  1255.  1256. 
foastrartUe  ^rdoa,  351. 
Coasalar  serTiee: 

Appointment  in.  1H25,  1K26. 
Coateai^t  of  roart,  86,  IIM  A.  W.;  240-288,  74S, 

750. 
Coateai^taoaM  words,  19  A.  W.;  13. 
C'oatiageat  ezpeases: 

Meaning  of  term.  452.  note. 
roatlaveaeles  of  tke  Araijr : 

Appn>priations  for,  444.  446,  447,  note.  448.  451- 

I'oatlaaaare: 

AlMiencc  tif  witnew,  275,  277. 
<'ourt»-martial,  98  A.  W.:  275-280. 
lin>undi«  for.  275-2H0. 
Tt»  procure  ttmnael.  2X). 
CoatlaaoaH  servlre: 

Aft  entitling  to  Umniy.  604. 
loatrarl : 

Ac<'eptant*e  c»f — 

Hullding  by  o(*cupancy.  915. 

I*n>|Mi«M»l  dtMii  not  bind  Cnit^'d  Htatea  to  enter 
intt».  f79. 

!*ro|MMiI  dtH'4  not  connlltute.  m79. 
AdvertiNing  — .  M6.  M7,  k49.  HM.  H65. 8&H,  Mi2-86S, 
yiiw.  2:165. 

Kxceptiou!!  to  the  rule  rei^ulring.  860-464. 
AffitlH\  itft  taken  in  the  exe<Mitlon  of,  967. 
AKgn.>gatioii  of  neveral  river  and  harbor  works 

In  one  ctintract.  890. 
Aiding  contractor  in  the  performance  of.  916. 
Alleii"  eoni|H-tent  to  bill  on.  4U5. 
Appn'pnationft  —.i:i7.  470.955. 

I'lating  «*f.to  er«<<llt  of  another  <le|«irtment, 
•*V.. 
Appntvnl  <»f  ex|H*ndlture  after  It  I*  made,  868. 
Artii)««  pun-haK>d  f<ir  trial,  M9. 
.V*j»iK'nineni* — 

Ai'^iKtlei*.  9IW.  y»ii\  950 

By  o|M'ratlon  of  law .  vm. 

t'onHtnietive  ratlflcatitm  ttf.  9U0. 

For  U-netit  of  credlton*.  9UI. 
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Contract— Continued. 

Asfdgnments — Continued. 

In  bankruptcy,  903. 

Need  not  be  expre.««  to  invalidate,  902. 

Of,  rendera  it  not  void  but  voidable,  900. 

Prohibited,  897-902,  906. 

Receiver,  906. 
Attachment  of  Inoney  due  contractor,  941. 
Authority  to  make,  delegation  of.  965. 
Bidders,  850-852, 855. 869-^72, 874, 875, 878. 879. 
Bids  — ,  851 ,  855, 867-874, 876. 

Acceptance  of,  after  period  named  In  guaran- 
ties, 874. 

As  to  requirement  of  guarantors,  873.  877. 

At  variance  with  advertisement,  868. 

Clerical  error  in.  869,  872. 

Received  after  time  stated  in  advertisement, 
867. 

Release  of  guarantor,  876. 

Right  to  reject,  856.  869. 

Surety  not  liable  upon  withdrawal  of,  before 
acceptance,  870,  note. 

Withdrawal  of,  before,  acceptance,  870. 

Withdrawal  of,  on  account  of  error,  869,  871, 
872. 
Bonda— 

Certified  copies  — ,  949. 
Authentication  of,  951. 

Contractor's,  disposition  of  money  collected 
upon,  9«)8. 

Payment  withheld  until  furnished,  950. 
Breach  of— 

By  the  United  States,  917. 

Terms  of.  936. 
By  army  officer  for  persrmal  gain,  960. 
Cancellation  of,  849,  note,  934. 
Can  not  be  varied  by  parol  evidence.  933. 
Certified  check  in  lieu  of  guaranty,  878. 
Civilian  employees  in  military  service.  896,959. 
Civilians  in  public  service,  purchases  from,  896, 

959. 
Claim  for  breach  of,  770. 

Clause  to  protect  United  States  against  infringe- 
ment <»f  patent,  etc..  885. 
Clothing.  S88. 

Conipenstition  for  additional  work,  854,925. 
Convict  lHlM)r,  employment  of.  953. 
Current  fiscal  year,  888. 

Deceased  contractor,  rt'presentatives  of.  901,904. 
Delivery  of  material.  943. 
Dispensing  with  c<mtractor'fi  bond,  570. 
Emergency,  H4f>-848.853,851,863,864. 
Enlistment.  1166,  1180,  1251,  note,  1252, 1254, 1256, 

1157,1262,1414,1416. 
Entered  into— 

On  credit,  888. 

With  guarantor,  875. 
Errors  in  bids  on.  869.  871,  872. 
Execution  of  Ixmd  before,  564. 
Extension  of,  858.  907,  910.  911,  962. 
Extra  work.  854,  925. 

Failure  of   bidder  to  enter  into,  within  time 
specified  by  guaranty,  875. 


Contrart— Continued. 

Final  payments,  963. 
Forage  — ,  888. 

Best  quality  of  locality.  964. 
For  necessary  sapplios^  888. 
For  personal  services.  566.  860. 
For  purchase  of  cadet  uniform,  862. 
For  supplies,  etc.,  2301. 
For  use  of  ferr>',  etc..  for  an  indefinite  term,  at 

a  fixed  compensation,  not  legal.  886. 
Fraud  on  part  of  bidder,  855. 
Fuel.  888. 
Governed  by  law  where  made  or  at  place  <rf 

performance.  550. 
Guarantors.  873-878. 

(Guaranty,  certified  check  In  lieu  of.  878. 
Guaranty,  Secretary  of  War  may   not  waive 

omission  of.  877. 
Immediate  delivery,  846,  853.  note,  880. 
Implied  or  informal,  854,  note,  879,  note,  880. 
In  abseUL^e  of  appropriation,  888. 
In  advance  of  appropriation,  889,  891.  892. 
In  excess  of  appropriation,  886. 887.  892. 
Injunction   against  officer   making  paymeot 

under.  743. 
Italian  labor.  emplo>'ment  of.  954. 
Justifications  of  sureties.  537.  539.  540.  551,  553. 
Labor  and  material,  945,  947,  949-^962. 
Labor  employed  by  contractors.  Secretary  of 

War  no  control  over,  953. 
Lease — 
At  a  certain  rent,  for  an  indefinite  term,  not 

legal,  886. 
For  a  number  of  years,  at  a  nominal  sum. 

legal.  886. 
Written  notice  of  renewal  of.  882. 
Letter- 
Containing  proposals,  866.  879.  note.  881. 
Material  ordered  by,  884. 
Liability  of  United  States  for  preventing  per- 
formance of,  935. 
Liena.  945-947,  952. 
Limitation  clau.se  in  appropriation  act  confined 

to  fiscal  year  to  which  it  pertained.  893. 
Liquidatwi  damages.  918,  921-923.  937. 989. 
Locality.  964. 

Lowest  bidder.  850.  852,  855.  869. 
Made  in  absence  of  appropriation,  847. 
Material  and  labor,  945,  947. 94^-952. 
Memt)er  of  Congress  not  to  be  Interef^ted  in.  895. 
Mistake  by  bidder,  869,  871.  872. 
Modifications  of.  563,  571,  572,  aT6,  note.  857.  858, 

907-911. 
No  statute  requiring  guaranty  or  bidder's  bond, 

569. 
Not  necessary  to  embody  requirements  of  eight- 
hour  law  in.  1237. 
Not  to  depart  from  advertisement,  856.  857. 
Not  to  extend  beyond  fiscal  year,  886. 
Obligation  of  bidder  after  opening  of  bid.  567. 
Open  market — 
Purchases—,  859.  862,  864.  865. 

Reports,  859. 
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€4Nitrart— 4\  tntinuod . 
Ornl  iiKftHiiuMil.  KhO,  hKJ. 
I^trtnl-r.  tiuthnrity  of.  to  (•x(><'tit«.  966. 
Prt\  in*nt  lo  iii<-niU>r>>  of  tinn  of  ciiiitniotnni,  M2. 
iNimltn  *.  \)ls.  VVJ,  \rM,  yji. 
l*«-n-i  iitauf  (HI)  not  Ik*  ri'tniiuil  tiiwlcr  new.  *J24. 
IV  nnniK-tit  iippn>|>riMtiou,  u«te  of  iiiiexiKfiided 

UtlHiuf  of.  KM, 
Ivrviiio  III  thi*  lailltary  MTA'icc,  pun')iMM*ttfn»m, 

iSiuiT  of  Httoniey  to  rvci'ivi'  m«nu*yi»  comiiuc 

I'rintiii);  U^r  hfadqimrti'iv  of  miliUiry  de|wrt- 
mtiiiH.  S.VJ. 

Aci  «-(>tHii<-«'  of.  (UM'f  not  bind  (*nit4Hl  SUUmi  to 

»nt«T  into  contrnct,  XT'J. 
At-f-c|>tnn(*f  of.  tUnry  not  nmMituti*  contntct, 

*»7\»  SHI. 
U«-j*i-tion  «if.  .s.V>. 

T«»  >H-  ii(><-oni{Mtnit*4l  hy  inmmntie}*.  M77. 
I*nn-)uL*M-  Hiid  (*oui|>lvti(>n  of  work  hy  Cti>vi*ni- 

int-nt.  91:*.. 
I»nn  »m«M-*.  |Mtt(ntf>.  1  wS,  lw*6, Ihmm,  1«W, IWl. 
guHrt«-r>'.  IS?*. 
K«i«>vcr>  iitN>n  i(iiHntum  nicniii.  HM.  nott*.  K79. 

n«»t»' 
K«-l  »•».*«'  - 
Kn.mdur  |frfonimnit>of.  VJi'>.  y/7. 92M.  91*9.  WU. 

•jctl 
Kn.m  i-M  iiniMO'  lUbilHy.'Jl^Wl.Wa.Vtta. 
( t{  riK'lit*  of  ('nitfd  S(«t(*4  under.  932. 
Rtlitf  from  Ui^*f«Mi(Tere<l  by  (tintnietor.ViiMrih. 

»;i.'crj. 
K«'«4"iriiiK  for  their  validity  the  Hp|in>VMlof  the 

•Ml  ntitry  of  Wnr.  ViV.. 
K«-~  iit'liiiK  of.  M9.  notr.  Wi4. 
K<>«4rMition  aj>  to  rejeetlon  of  bld^  M.'iA.  ri69. 
K«tlr»-«l  oflii-.r.  «*f»7. 
lU'tiini  iif  dr|«»»itj«  on.  961. 
K.\f«ii  .'^tiiintt**.  M(i.  M^.  M9.  KVi,  H.'i9.  Ml-MATi. 

-/.♦-•.•n .  yiKt.  wM.  9ii»;.  *f«).  \k*s,  9M,  9A;>.  9tiH. 

Ki\>'r  niid  hiirU>r  work,  ZM. 

y.uu  rK«*n«-y.  via. 
.•**••- ri  tAr>  of  Wnr  \titlHMil  authority  to  rvleaj«e 

t:imrnntor«..  M7ti. 
.•^■i  «.fT.  V«7,  «i>».  ycfii. 
.»*i)r«  ontmctop..  «H4-*>4«i.  *M\  1M9. 
.*»ul«"jiiteii<-e.  v«*. 

Mili^titutMin  of  nt'w  iimii  an  4*ontnu'tor.  927,94.%. 
riiil-I-I.  iii.ntal.  TT.i,  9Um,  9lW.  911-917.  9a«.  929. 
hu|>|ilif»  - 

F<»r  Wtutrirnnaiitfr'M  hiuI  .'^uh«l«>tene«>  dfiMrt- 
inrut*.  n*i. 

K"r  Wnr  I>e|«irtnirnt,  vxr.,  M» 

M4*tiMMl*  of  |>un>)iAf>inif .  v<i. 
Mir«*tif«— 

.\*Mnt  i>f. to  niat4'rial  rhanice*.  9Un. 

Niil  IinMc  iifMin  wltbdmwnl  of  Itlil  before  ar- 
« i-pLalii't',  '•7n,  noir. 

WitliholdiiiK  •»f  fundn  to  in<lfMinify,  v^Vj. 
Tcrui illation  (»f.  by  mippb-uifntMl.  yl:{.  vll.  917. 


Coatrart — Continued . 
TeniiN  of.  ran  not  authorix*'  what  statute  law 

l>n)hlbiti*,:fr<9. 
Tmnj-frrM  of.  W7-901.9i«. 
TrMn>iNirtMti«»n.  nsh. 
('nli({uidHti'<l  daniaKes>.  7*'i\,  7<»9.  917, 
I'M'  <»f  anioiintfi  n'MT>'»Ml  in  iiaymeiit  for  work 

not  yet  aiipnipriatiMl  for.  «91. 
VoIuntitT  «»rticer.  9.'>7. 
When  eontrartor  iMiund  by.  9;J1. 
Withdrawn  after  artfutanee,  M79,  n«ite. 
Withhol<lin)(  nu»ney— 
iXu*  to  >iati)>fy  debt  due  another  deftartinent, 

9;{7. 
Cntil  Italanrr  due  iN*  mutually  airritHl  ti|Min. 
etr..  'MO. 
Without  Ktiiiranty  vali<l.  h77. 
Work  flone  by  hire<l  day  laNtr.  ««»1. 
Writt«'n.  s?.». mm*). 8hi . .skj, ?«;i.  sM. 
I'oatrart  HarrriiaH.  t]:\  .\.  W.;  3M-391:    i>«»e  Ai'titttj 
nttftiAtnut  or  rmitmti  turttntUf.  • 
Art  of  May  IJ.  1  •*». :iw.  39l». 
Amenability  to  military  juri«dirtion  in  time 

of  war.  ;iM.  :W». 
Authority  to  employ. :W».:iMh.noi»». 
Burial  exiH'n«<*»*.  iVtf*.  note. 
Can  not  1h*  eom|>elU>tl  to  remain  in  serviee 

after  expiration  of  (t)iitra4't,:{91. 
(Mvilian  phyMeian  not  hervinir  with  a  miUtjur 

fon'«'.««t<-..:lHH. 
('oiiiinutation.:WJ. 
I)iity.  i»Hy.et«-..;i^S. 
KnlinttHl  man  employe*!  ai».  8M>. 
Kntitletl  to  purehaM*  ftiel  fnmi  (^iiart«rmA»> 

ter"*  lH'|iartment.:)90. 
Kntithnl  to  witne?i!4  fei**.et«-.,:J?*4. 
Have  no  military  rank  or  xitatua,  :iM. 
.MileaK*'.  :W*.  n«»te. 

Not  <'ll^ibl«-  for  niiilal  of  h«>nor.  1666. 
Not  tliKtble  to  detail  on  eourtA- martial,  SM. 
Not  tnitMtl  to  (MMietit  of  art  of  Manh  3.  lbK5. 

:lH7. 
Not  iiiilltMry  ottieer*.  nonetmimiMtlotied  oftt> 

<«'p-.  i»r  p^i^all•^.  »M.  :iJC».  3JC*.  note. 
Not  Hiihjti't  to  military  onler«>  in  ireneral.SM. 
rvatrartum:  •  S*^' '  «m/r(i^.  > 

.\*  to  (-on«tni<-tion»  of  eiKht-lioiir  law  for,  1*287, 

Attacbiiieiit  of  money  due.  Ml.  X^tl.  \VM. 

Hond*>,  ilixpt'ii^inic  with,  r>70. 

For  iH-PNuml  MTV  l«*e»«.  ni»t  in  Keiierml  re<|uinfd 
to  »rive  iNind.  .Vi«;. 
CoBvaleM'eat*!,  Ifn^pital  (\>r|iK,  l-iTvi. 
('<Nivff>alav  aalkorlli,  1UU9.  -JL*-/7. 
('o«teatl«>a«.  Mexn-ii.  IKtJ. 
CoBvryanrr,  rufht  of  uay.  J'jro. 
4  onvlrl  labor,  v^'wi. 
4'<Nitlrt«: 

I»eli\ery  at  |M>iiitentiary.  1472. 

rn«\eeut«-d  punishment.  1««9.  n«»te.  l«»7o.  l»»7i. 
(<Niflrl«^  feli»B«.  enli«tmeiit  of.  I'^iA.  12.Vy.  1/73. 
(onvlrlltNi: 

Appro\a!  of.  Uiiij 
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ConrlctloB— Continued. 

Disapproval  of,  1062, 1074. 
Cooks: 

Enlistment  of  Japanese  as,  1282. 

Extra-duty  pay,  1340. 

For  civilian  teamsters,  28. 

Pay  of,  while  in  arrest,  1969. 
Copies: 

Bonds  and  contracts,  949,  951. 

Charges  against  officer,  what  constitutes  service 
of.  180. 

Charges,  officer  entitled  to,  71  A.  W.;  180. 

Orders  and  papers,  authentication  of,  1812. 

Records,  etc.,  as  evidence,  1293-1296, 1809, 1310, 
1312,  1313,  1315. 

Records  of  trial,  furnishing  of,  114  A.  W.;  359- 
365. 
Copyright: 

Compilation   from  public  records,  by  official, 
970. 

Drill  regulations  by  officer,  969. 

Validity  of,  when  officer  acts  officially,  971. 
Coroner,  right  of,  as  afTected  by  cession  of  juris- 
diction, 689. 
Corporation: 

Authentication  of  charter,  etc.,  of,  623. 

Nature  and  power  of,  2120. 
Corps; 

Command  of,  when  serving  together,  122  A.  W. 

Judge-advocate,  duties  of,  1555,  note. 
Corps  commander: 

Court  appointed  by,  81  A.  W, 

General  court-martial  appointed  by,  72  A.  W.; 
191. 
CorrertloD : 

Of  reooni— 
By  rt»\iewing  authority,  2230,2256. 
From  day  to  day,  2268. 
Revision,  2249-2252,2254-2258. 
Correspondence  with  enemy,  46  A.  W.;  62. 
Counsel : 

Application  for,  by  officer  to  prosecute  claim,  976, 

Assign mont  of,  to  defend  officer,  975. 

Authority  for  employing,  983. 

Civil,  at  expense  of  United  States,  991. 

Claim  for.  by  jwcused,  subordinate  to  interest  of 
service,  9H5. 

Claim  of,  for  serviccM  to  enliste<l  man,  974. 

Claim  of  officer  for  8er\'ice8  as,  795. 

Commanding  officer  as,  988,989. 

Compensation  of,  982,983. 

Detail  <)f  f>fticer  as,  by  \Hwt  commander,  988. 

Duties  of,  inK). 

Eligibility  of  officer  to  act  as,  987-989. 

Employment  of.  by  Attorney-General,  972,  J73, 
978. 

Interviews  with  the  accused  and  witnesses,  986. 

Power  of  courts-martial  to  assign,  987. 

Qualification  of,  for  practice  before  War  Depart- 
ment, 981. 

Right  of  accused  to,  984. 

To  assist  judge-ad  vocte,  982,  983. 

To  defend  Indian,  979. 


Connsel — Continued. 
To  examine  title  to  lands,  960. 
To  prosecute  suit  for  enlisted  man,  977. 
Coanterfeltlng: 

Signature,  60  A.  W.;  109. 
Coanty  office: 

Army  officer  holding,  1817. 
Coarts: 
Authentication  of  copies  of  records,  1845, 1846. 
Civil,  restrained  by  martial  law,  1641, 1644. 
Evidence — 
Copies  of  records,  etc.,  as,  1845, 1846. 
Discharge  of  soldiers,  1843. 
General  or  special  orders,  1843. 
Muster  rolls,  1843. 
Official  papers,  1843. 
Privileged  communications,  1843. 
Liquors,  in  Indian  country,  to  decide  natnie 

of,  1500. 
Military,  determination  of  sentences,  2308,2309. 
Provost,  in  civil  war,  1577. 
Regimental,  limitation  of  prosecution,  318. 
Summary — 

(See  Summary  court). 
Of  claims,  769,  770,  774,  776,  781,  782. 
Call  for  information  or  papers.  2306. 
Improper  payment  of  milea^,  2305. 
Limitation  of  jurisdiction,  781. 
Of  inquiry — 
Authentication  of  proceedings,  120  A.  W. 
Cases  where  not  ordered,  366. 
Compensation  for  witnesses  of.  2173. 
Compensation  of  expert  witnesses,  2483. 
Composition  of,  116  A.  W. 
Contempts  of  court,  118  A.  W.,  note. 
Copy  of  record,  364. 
Defined,  366,  note. 

Expenses  of  clerk  of  officer  ordered  before,  813* 
Militia,  1735. 

No  limitation  regarding,  318. 
Oath  of  members  and  recorder,  117  A.  W. 
Opinions — 
Dissenting,  370. 
Nature  called  for,  371. 
Not  sentences,  369. 
Of,  119  A.  W.;  369-371. 
On  legal  questions.  371,  note. 
Ordered  by  inferior  commander,  367, 
PrtK'cdure  of,  368. 

I*roceedings  as  evidence,  121  A.  W.;  372. 
Reoi>ening  of  action  on  proceedings  of,  2296. 
Right  to  challenge,  368,  note. 
When  and  how  ordered,  115  A.  W.;  366-368. 
Witnesses,  118  A.  W. 
United  States,  writs  of  habeas  corpus,  1443. 
Cowardice,  42  A.  W.: 
Or  fniutl,  publication  of  officers  for,  100  A.  W.; 
301,  :M)2. 
Conrt-martUl:  (See  Oourts-martiai  general.) 
Accusetl — 
As  witness  before,  2461. 
Not  entitled  to  trial  by,  1062,  244L 
AcquitUil,  disapproval  of,  2246. 
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t««rt>MartUl— 4*onttniiod. 

Artiiiir  rtw»iMMnt  or  (Miiitnirt  MirKinniK  mK  clffri- 

Mf  til  (IrUiil  on.  »<4. 
A«ljoiinimcnt  of,  l-M.V 
A<l;oiinitncfit   •'inf  t\U'.   HUM.   1006.      (Sw   ^d- 

A<liiiiH»>ion  of  i'vi«l«»iic«'iiftfrpleiio(  fniilty.lffW- 

VJVA. 
AltiT  <li*4-hHrK«'  for  •»(Tfnmi«  itimmitted  ln'forv 

iliM-hnrKt'.  10ir7. 
Anu'imhllJly— 
K<>r  ofTi'iiMft  whilr  in  confinement  Hwnlting 

trtHl.  l(C«i. 
of  |MTNin«i  to,  10».  1027. 
Til  trial  for  «1«»ertlon  rommltte<1  dnrlnx  prior 
fnlMnifnt.  102H. 
AiiitMulmont  of  rw*^!,  224*2,  note.  22M. 
Aiinna<1vt*rKlonit  by.  ii|Mm  othi'rn  th«n  acrtmed, 

loi:. 
AH->tntni«nt  of—.  T2-7I  A.  W..  1K2-192. 
By  ai-<-UM*r  or  prom*<'nu»r.  72  A.  A*.;  1H6-1M. 
B>  c-iiriw  (•onim»nd«*r»».  191. 
by  thv  I*n-^l<lenl.  72  A   W.:  1K2.  IW. 
lH*iiiMfi<l  for.  \f*A. 

Id  nlM'n(*«*  of  commander,  IM,  190. 
In  time  of  war.  73  A.  W. 

Ohj«-<-tlon  to.  lx«). 
ApT>*^*vaI  of  M-Titencf.  104.  109  A.  W:  82S-S!ift. 
-V.T  2221*.   •22»».   -22X7.   22W-2244.      (Hee   Ap- 

\itjK  hntt-Tit.  wItncMi.  2479-24^. 
Antlicnti(*ation  t»f— 

\<-ti<>n  of  n'viewinKAiitborlty.  2233. 

l*r<M  «-<<dinir*.  IWI. 
A«ith«ir1tT— 

\nd  fiimtion.  y92-l(K2:i. 

Ami  «|imlltl<*ationiiof  prmldent.  'J04S-2O46 

i  t\*'T  tut'iiMtX  or  witneMt,  997. 

I*«>«t  rommander   U*   refer   nuMw    for   trial, 
jran 

f*n*«ililinK  (ifnccm.  2044. 

To  exclude  (lerMmii.  1013. 
Bf'hav  ior  of  memla-n*.  K7  A.  W. 
rallinir  of  wltnef*e«  by.  1000. 
rhaihnif*-*— .  •*  A   W  .  '/M  J«. 

.\fTfct  ofi  pnH*eediU|i»  or  M*ntenr«.  247.1007. 

KxctiM-  of  member  by.  1007. 

firiMimU  for.  23^--i4S.  2!S2-2M. 

fudffi-ad%'orate.  24S.  '2ftS. 

NuMiUr.  2W*.  '2fC. 

K*luf  •»f  mi*mber  wltbiMii.  249.  2A1. 

Time  for.  246. 
rbarv*'  •|^u^*>*'*l  "I*  •tni«'k  ixit  hy.  tfM) 
C*lvll  official— 

Kyii  tition  of  atla<>bment  by.  24Mt   note. 

j*«'r%  U"v  of  ■iibfMfiiai*  l»y.  2471. 
41\illan- 

.\»  Jixlire-advocatr.  1-V>. 

MemU>n>o(.  loe9«. 

Wltnew.  Cftrnpi'lMition.  2173.  2406. 
<*lalm  for  •ervlceii  aiic«Min*«*l  fi»r  aivtwiHl  ofllin'r. 

Claim  of  member  for  fti-r^'Uiii  «>  clerk.  799 


C'oart -Mart  Ial—r4>n  tinned. 

ClaK**  «»f  ofTenM**  |>unl)«bable  by.  1024. 

("olkK'tlon  of  debb*  by.  1023. 

Omnnunifatlnnit  fntm  cfmvenlnir  authority  to. 

1009. 
Coniiniitatioii  of  aentenee  by  n'viewlng  author- 
ity. -2229.  22SS,  2248. 
<'om|H'lency  of — 

Jud)re-Hd\*ocate  afl  wltneaa,  2408. 

Memlier  hs  witncw*,  24«f3. 

Keviowinic  authority  ax  witneM>.  24A4. 

Wife  of  aoetxM:<1  hh  wltneNi.  2462. 

Witnej**'?*,  nilew  |p>veminK.  24fl0. 
Confinement  in  penitentiary-—.  97  A,  W.:  iHiJ- 

For  larceny.  291. 

For  purely  miliUf}'  o(Teni»e»»,  2HH-290.  •29d, 

Tenn  of.  -294. 
Confirmation  of  aentence.  109  A.  W. 
Contlictinir  evidenoe,  2232. 
<'onffre!«  remitting  aenten(*e  of,  IHno. 
ConKre?4t  revoklnic  proceedinffN  of.  1(MD. 
(V»ntempta— ,  86  A.  W.;  280-233. 

IMininhment  for.  'liKL 
<'ontinuaiMH»— ,  93  A.  W.:  27.V-2H0. 

AbM'Uce  of  witnen^.  275.  277. 

<tn>nnd«<  for.  27.*>-2>»<». 

To  j>nM*ure  co^n«^•l.  2W. 
C*»nvene<l  by  jMfretary  of  War.  1021. 
(^invcninK  authority.  2227. 
CorrtM'iloii  <»f  rtKNinl— 

Hy  revtew  iuK  authority.  2230. 

on  n'vl««ion.  •2249-22.'^.  •22.%4-22.'W, 
CoMn«««'l  for  ac<*uj»e<l.  9M-9yl. 
(YiiniiiHtinK  •(Ue»>ti<»nN  2474. 
iK'Hth  M'ntence,  revlewlnif  authority.  2227. 
lK'le»nttlon  of  HUth<irity  by  rvviewinir  author- 
ity. 22:«. 
iH'nmrrcr.  1V»9.'>.  note. 
lH|io*Itloiiv-.  91  A.  W.:  iVJ-ZTS. 

A«lmiv»lbiUty  ..f.  iV..  2fi»^2fi3. 

Hy  whom  Ukcn.  •2tV4-2ftV 

ron)tx-nMttion  for  exii*ution.  24^4. 

KtTi><t  of  rnite<l  States  and  State  lawv.  272, 
27:i. 

Kx«-<ijtli»n  of,  2rl9. 

K»-e<..  270.271. 

<>f  HK«'tit«>.  Jf.l. 

Of  fon-iKii  wltne«»H'«».  2lK>. 

<>f  h»Kb  ojftrlHK  •257. 

|*r<M-e<lun-  on  taklnir.  2A9. 

lo  identify  aceu«t«>d.2fkl.267. 

Wfiiver  an«l  «**topp»«l.  aw*. 
lK'*>i»rimtioii  of  |M'iiitenilary  by  reviewiiiir  at]- 

thor1t>   22*» 
iN'tailof  ofTlreron  twociMirtA  atxame  time.  1017. 
I>et«niiinntion  »if  *«'ntence.  2I»79. 
l>i!Mtppn»val  of  M*ntenct'  by  reviewinir  authority. 

2227.  2229.  '22:k».  •22W-22:K.  223H.  224.V 
DiM-hnrKe  afTivtiUK  Jurl««llrtl»»n.  1027.  108H. 
Ih«ihononilily  «li}>«-harve<l  wildieni  •frrliijr  (tin- 

rlnement.  trialile  by.  14V».  UV. 
IM^-H'tlon  a*i  t«»  MMiteiic«*and  punlnhment.  '2313. 
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I'onrt-mMrtUi— Continued. 
Dijwohuion  of,  1006,  2257. 

Depositions,  not  adminsiblc  in  capital  cases,  25f>. 
Duty  of  meml)er8  a.**  to  voting.  2309. 
Effect  of  ewHiH»  of  acciwed  during  trial,  1014. 
Effect  of  process  <»f  a  .State  court,  742. 
Effect  on,  of  appointment  of  guardian  over  offi- 
cer for  habitual  drunkenness.  1040. 
Eligibility  of  medical  officers  to  serve  on.  1650. 
Emmeous  statement  of  regiment  or  corps  of 

meml>ers,  etc.,  1859. 
Evidence — 

Not  taken  on  revision  of  re<'or<l.  225;^. 

Pertinency  of,  2473. 

Records  of  courts  of  inquiry  as,  121  A.  W.:  372. 

Statement  of  accused,  2352,  2353. 

To  impeach  witness.  372. 
Excessive  punishments,  2318,  2324. 
Expenses  of  trial  by,  stoppage,  2380,  2385. 
Express  disapproval  by  reviewing  authority, 

2229. 
False  swearing,  1985. 
Fatal  defect  in  proceedings.  2242. 
Field  officer'^*  court,  80;  110  A.  W. 
Finality  of  executed  sentence.  2323. 
Findings,  change  of  by  reviewing  authority. 

2239. 
Furnishing  li.«*t  of  witnesses,  24(>5. 
High  official  as  witness,  2469. 
Hours  of  session,  94  A.  W.:  281-284,  2397. 
In  closed   session,  judge-ad vot'ate   excluded, 

1547,1548. 
Indicating  president  unnecessary,  1860. 
Inferior,  sentence  in  excess  of  legal  limit, 2324. 
In  militia,  1735. 
Inquiry.     (See  Court)i.) 
Insane  person  ineom^Kitent  as  witness,  2460. 
Judge-advocate —    (See  Jtalfffitfirocftte.) 

Duties  of.  90  A.  W. 

Excused  by,  1008. 
Jurisdiction—.  2404. 

Non  territorial.  1041. 

Over  civilians,  1031-10;M. 

Over  offense  against  officer  .neparateil  from 
service  before  trial.  1037. 

Over  offenses  committed  in  foreign  country, 
1041. 

Over  i>erson  of  officer  or  soldier,  10:W 
Legal  nature  of,  992. 
Locality  of  trial.  1025. 

Meeting  witlnmt  transaction  of  business,  2141. 
Member- 
Acting  as  judge-advocate.  1526. 

Civilian  as,  10;i8. 

Divulging  finding  or  sentence  to  clerk,  798. 

Excused  by.  1007. 

Excused  to  act  as  counsel  for  accusefl,  987. 

Joining  in  recommendation.  2134. 
Militia  and  army  officers  t4)gether  on,  1735. 
Mitigation  of  sentence—.  2291.  2312. 

By  President.  2040. 

By  reviewing  authority.  2229,  '223.').  2243. 
Mo<lification  of  action  of  reviewing  authority, 
2235.  22;W. 


<  OS  It- Martial — Continued. 

Notice  of  action  of  reviewing  authority.  2244- 

Oath— 
Of  judge-advocate.  85  A   W.;  274. 
Of  members,  85,  225-229. 
Of  witness,  92  A.  W.;  274. 

Officer,  reviewing  authority,  2227. 

Officers  subject  to  detail  on.  1022. 

On  what  court  r^ular  officers  may  sit.  77  A.  W.. 
2i8,209. 

Opinion  of  judge-advocate,  1536. 

Order- 
Convening,  dated  Sunday,  1857. 
Dissolving,  1860. 
Of  promulgation  not  necessary  to  validity. 

1860. 
Promulgating  sentence.  2236,  2237  2241-2244. 
Reassembling  for  revision.  22S0. 

Ordinary  correction  of  record  from  day  to  day. 
2258. 

Pardon,  2229,  2285.  2243. 

Pardon  and  mitigation,  112  A.  W.;  341-358. 

Pardon  as  affecting  jurisdiction  of,  19M. 

Pay  under  sentence  of,  1896, 1919. 

Paymaster's  clerk,  1970. 

Plea  and  statement  of  accused  inconsLstent. 
1990, 1992. 

Plea  in  abatement,  1995. 

Plea  of  guilty,  withdrawal  of,  1994. 

Polling  of  votes.  1011. 

Power  of,  statutory  only.  1018, 1019. 

Power  of,  to  compel  accused  to  criminate  him- 
self in.  1020. 

Presence  of  accused  on  revision,  2252. 

President  bound  by  vote  of  majority.  2M6. 

President,  reviewing  authority.  2227. 

Previous  convictions.  2047-2054. 

Procedure  of,  993. 

Pnx.'eedlngs,  affidavits  affecting,  187,  note. 

Promulgation  of  action  of  reviewing  authority. 
2235-2237, 2241-2244. 

Prosecution,  closing  argnment.  2:J56. 

Prosecutor,  90  A.  W.;  '2078. 

Protest  by  minority,  2079. 

Punishment,  adding  to,  by  reviewing  author 
ity,  -2230. 

Punishments  pn>hibited,  2314. 

Qualific^itions  of  president.  2043. 

Recall  of  at^thm  of  reviewing  authority,  '£3^. 
2236. 

Recess  if  noted  in  record,  2136d. 

Recommendation  of  accused  to  clemency,  213:!. 
2135. 

Recommendati<m  of  punishment  in  orders,  9fe 

Reconsideration  of   action  by  reviewing  au- 
thority, 2241. 

Reconvening  of.  for  revision,  2249-2251,2254-2257. 

Record  of,  2136-2146.     (See  Record  ) 

Referring  of  charges  to,  998. 

Refusal  of,  to  proceed  with  trial.  996. 

Regimen  tal .    ( See  Jtegimental  courts. ) 

Remarks  of,  concerning  witnesses.  1016. 

Remission  of  sentence  by  reviewing  authority. 
•2229,  2235,  "2243. 
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i'««rt>Biftrtlal— 4*ontlnucd. 

Ri'|-.rt»n.  for.  IVti.  216H.217:J. 
R»**l-»n*ihillty  of.  in  ittcard  in  n'<*onl  of,  2140. 
KtMonttioii  to  ritizfnuhip.  1K7J. 
Ri-\  irMttiir  Huthority,  Prtftldent  an,  2DI0. 
H»-vifU  Inif  ofHctT.  KUtemcnt  of  acctimkl,  2ifA. 
H*'\  i-ioii  ,.f  n'<tinl.  2231.  2249-22r«2,  22i>4-225H. 
RfVOHtioii  of  action  of  rvvlewinir  authority, 

tM'ni«>r  nivmU-r  a«*  pn.')ii<!««nt.  2iM3. 
S«-nt«-n«»- — 

AfT«-<ti-«!  hy  findinic,  2:112. 

m-if  h.  '.•;  A.  W.:  2KS-'.><7. 

lM«mi»<«I.  1H4«J.  iKVi. 

Kx.^-^tVf.  2ai3.  2314. 

Kxtfii^ion  of  mT^'iff,  231»». 

In  «-xr>-«t«  of  limit,  rfviewiiif?  authority  may 
rfluiv.  22:17. 

In  linM*  «»f  war,  t-to..  .V*  A.  W.:  90.  91,  951. 

Null  nn<l  inoitfratiw.  r-16. 

<»(.    not    invali<Ut«'<l    oy    kifpiiiK    aocuaetl 
inim**!  during  trial.  2441. 

KiU)if»ion.  2:il3.  2314. 

T«>ii<|M»i>it  |«y.  1913. 

Wh.ii  Irrt- v.r-l»>l«*.  JMl. 
r^-wion  rloMTt!  to  public.  1012. 
8ittlnK  on  .^nn«lay,  1010. 
)*tat<nii>nt  of  ai'i-UMsl.  '23.'V2-23V>. 
}iutrin«'nt.  writtt'n,  «>f  mombem  a*  to  meaning 

of  fn-nliMirt',  22V>. 
HiopiMirv  i>f  f  x|»fniie>t  attvndiiiK  trial,  23H0. 
Sul#|«fnMj>  for  wltne>»»»"s».2471.  ' 

Hunnnon*  of  witne<«>.  3M;m-247U.  I 

SuK|M-n«i«»n  of  aflic^T'n  pay.  101  A.  W. 
Su«|n'n*ii<in  of  one  i>a«e  and  trial  of  another, 

|(N0. 

Tt-tinii>ny-- 

After  rlonif  of  c-aw.  1001.  10U2. 

Aft*'r  pU-a  of  frullty.  VM.  1002. 

Hlirh  ofTlcial.  how  uk«*n.  24<I9. 

M'ulirtiation.  247i. 

Not  to  Im*  tnkiMi  <m  rvviiilon,  2253. 
Tnal   !»y.  »ft«T  expiration  of  term  of  H'rvit-e, 

Trial  for  Himv  ofTeiiM'  liy  military  ami  civil 

rcmrt.  UK*".. 
Tnal  tif  t'itizefi!*  by.  .'w*. 

Votf  of  eiHirt.  13m.  24.%.  , 

V«>iifiir.  "nler  of,  9?i  A.  W. 
Wltne«*— 

At  preliminary  invesalKation.  '^477. 

Aita«'he(1.  frtinlithment  f<ir  r«>ntempt.  24A2.        | 

.\tta<-hniefit  tiM-omiK'l  alten4lan«t>.  2471^2481. 

ri\llian.  231.  232. 

<'oni|ien<«tion.  24M.  2VC>. 

r«rtn|ien<«tlon  of  ex|N*rt.  24Ki. 

ComiM'teney.  217.1. 

roni|Kil<«>r)'  pnwepai'*,  247h. 

I»i<«-liance  from  att4*ndamv.  2173. 

Kxev-ution  of  altai'htnent,  24H1. 

Ki-*-*  .ir  etmi|ieif«tlon.  3K4.  247.S-2477.  3405. 
Whin  «eu  teller  lieyond  Kxecutivv  c<»ntrol,'ilMl. 
Withdrawal  of  rt*commeudalioit.  2133. 


4'oart-Biartlal,  varrlMa,  n2  A.W.:  214-21H: 
iK'tail  of  Helf.  21.V 
Juriwlietlon.  Ki  A.  W.;  219-224. 
Oath  of  nieniU'nt.  A4  A.  W.;  •225-229. 
I'laee  Hp|Miinte<l.  21t>,  217. 

Prejiideiit  of  cimrt  hm  reviewing  autlmrlty.  21H. 
Sentcn<f>«.  22a-224. 
.'«U|M>r>'i.Mlon  of.  21  :i. 
Coartn-Biartlal,  vrB<>ral: 
AcetiMe<i  (*an  U(»t  take  a«lvantaK«*  of  error  of, 

when.  130K.  note. 
Acquittal.  efTect  <»f,  on  forfeiture.  1062. 
A(*qtilttal  of  chance  of  desertion,  1093, 13&9. 
Actinic  amifttaiit  or  contract  Hunceon  entitled  to 

witn(*M(  fee.  etc..  8H4. 
Adjouninient  of.  2(Ki.      (.See  Affjt>urMi»rni,  i 
Afiidavitx  an  evidence,  1292. 
AldH-d<M>amp  elli^ible  as  memlwnt  of,  etc., 386. 
All  defetHlantM  e<)unl  liefore  the  law.  1049. 
Ap|>eal.  407. 
ApiMtintnieiit  of—.  ?2-74  A.  W.;  182-192. 

.Xbhence  of  commander,  iHTi,  190. 

A(ndaviti«  afTe<>tinK,  1H7,  note. 

By  accum'r  or  pnwecutor.  72  A.  W.;  1H6-1{<9. 

By  commander  of  iteparate  brigade.  78  A.  W. 

By  mrpK  commander.  191. 

By  divisi<»n  commander,  190. 

By  l»re!.ideni.  72  A.  W.;  1K2,  lh9,  '2Uaf>,  2089. 

iH-mand  for.  1h3. 

Dix-rvtiimary,  1.S3.  Is4. 

In  lime  of  war.  7:1  A.  W. 

ObJtHtion  to.  1.%. 
Appntval  of  Henlen«-ej».  104-lOH  A.  W.;  22W. 
Arbitrary  rej«'<'(ii>n  of  tttatement  of  witnenK,  1365; 

note. 
Am«?»t  not  et«<t>ntial  to  trial  by.  ."102. 
Authenti<*at«Hl  copie«4  of  recordn  at  evidence, 

1312. 
Auth«>rlty  toctniveiie.  7J  A.W. 
Can  not  dini't  a;*  to  c^ollectitm  of  tine,  1371. 
(\im|H*.itioii.  7.V79  A.  W.,  199-211. 
(Vinvene<i  by  .*H*«"retar>-  of  War.  2089. 
Conviction  of  al»Nenc<'  without  leave  on  <'liarg0 

of  dewrtioii.  I09:i.  1.1V9. 
CopU'^.of  n'<*«>rdit  of.  aM  evidence.  1309. 
Cop\  of  n'c«»r«l.  |»Hrty  entltle<l  t«»,  114  A.  W.;  35»- 

;ifi.'». 
Copy  iif  re|w»rt  of  Jnd)r«**Advocate-<teiieml  on. 

:ki2. 
IH'atb  •M'titcnoit.  c«>nriniuition  of,  106  A.  W. 
IiefeiiM-  to  chann*  of  dewrtion,  lOfiH.  1059. 
Di.<Mppro\Hl  of  coiivi<>tion.  1062,  1065.  1074. 
I)l><-hArKt'  of  retinal  enlijited  man  by.  221a. 
IMM'looiiiK  niidingii or  sentence,  t4i  the  prejudice, 

i't<-..  V^. 
DiobonoruMe  diM*)ian(c  reittr1ct*<<l  to.  i*Kr.'. 
IHMiil<i^al  of  ofncem,  99  \.  W. 
l>i%|i<»oitlon  of  pnicecdinir*.  113  A.  W. 
I><M-umcntary  evlden***-.   1294.   1312.      '.•»••«•  Kri- 

KfTcct  of  appn>VHi  iir  di!<«approv«l  of  titnvictloo 

lUrt2.  10lV». 
Km|>owere«l  ti»  adjudici- <itMiiliMiI.  119it. 
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Cl««rtK-M«rtUl,  ireaeral— T^ntlmipil. 
Evidenov  ohtAined  hy  Hiibptpiui  (1ucv*i  t«'<*um, 

\£».  12W1. 
FiiKliiiK.  i:W2-l;{68. 

FiiK*  iinp4»able  only  us  a  punishment  by.  1869. 
Fine  to  fiay  com  of  Att4*ndHn('e  of  witneiweft.  1872. 
Jii(lKi*-H<lvo(>HUf*,  a|ipointmcnt    of.  74    A.  W. 

<StH'  Jtuiifi-Atintcfit*.) 
Jtiri.*<(Uct{on  of.  87.  n9.  IfAl.  2404. 
Latitudo  in  intit>duction  of  evidence,  12M6. 
LeKHlity  of.  1h6. 

Limitation  of  pniw.H'Ution.  108  A.  W.;  314-822. 
MAnHlaufrbter,  murder  chArged  a**.  148. 
MArine  and  Kefnilar  Anny  ofHcent  AiwDoUited 

on,  7S  A.  W. 
Membehi  of—.  75  A.  W.:  IW-aw.  SOT. 
Active  ortifere  only.  IW,  200. 
Arrest  of.  .'i07. 
rhaplAiUM.  199. 
Letw  than  Ave,  -JOl-204. 
Lew  than  thirteen,  207. 
Relieving.  JOft. 
Militar>'  mmmlwion  eompared  with.  1677-1879. 
Militar>'  ofTenwrs  not  feUmien  and  misdemean- 

or>s.  ?»3. 
Murder,  juriMdielion.  14H. 
Not  emiK>«ere<l  to  a«*<»ept  liail.  .V7. 
Oath  of  mem»>en«.  84.  A.  W..  22.V229. 
OfTeneeM  (HtmmittiHl  in  time  of  war,  «*tc..  5M 

A.  W.:  98. 
Offleeni  triable  by.  79  A.  W.:  210.  211. 
Orden*  eonveniUK,  22M. 
Ph>-nlral  restraint  of  accUMefl,  1047. 
rreM-'uee  of  accuxefl  at  trial  by,  104K. 
PnM*ee<li!i>CH   to    Ju<lK('-.\dv4K*ate-<ffeneral.   118 

A.  \\. 
l»rov< K'ation  not  a  defeuK',  1050.  lOM. 
I*uni!»hmfiit  in  forvijfi*  J'ountry  by.  92. 
Rec*onlinK  votet*  (tf  indi\iduAl  memben,  1868. 
Re<'or<l!<  of,  ouii.*««ion  in,  19r'». 
Ri>fuMil  of  witnew  to  testify,  to  the  preJudi<H'. 

etr.,  i:t9. 
KefHirter.  extrH-<lnly  imy,  Ki4.V 
RtMiuifit*'  numlnT  officers  not  at  iKwt,  76  A.  W. 
Rules  <»f  rvidcncv.  12k\  1286. 
Hcnicnrc  of  di'nlh.  96  A.  W.:  2KV287. 
Scntciicrs  of   dioniisMHl,   ciwiMmiHtion  of.    lui. 

A.  \V.:  :i:U'i-:ct8. 
8entcH(«'    of.  cxi»rc»*ly    stoppiuK     Huiount    of 

n-wnrtl.  loT-V 
8urn*ndcr  of  i»ri«M»ficr  under  >HMitcui'c  of.  9K 
Testimony  of  iii«tiiTM-  iMTM»n.  i:W7. 
Tie  vote.  VMA,  2I.V, 

To  definitely  fix  ainomu  of  forfeiture.  l.STV. 
Trial— 
For  ofleUH.*  within   jurl«*dl<*tion   of    inferior 

c«iurt,  1«H7. 
Retin-il  cnli««lc<i  men.  '^2\^. 
RctiMMl  officer,  2200. 
Soldier  un<lcr  bail.  99. 
Witness,  arrest  of.  .SU». 
('«Mrt*»-martIal,     revlmeatal:      (See     Retjimental 

run  tin.  I 


^••rta-MartUU  rftrlMeatal— Coatiniied. 

Jurtediction,  88  A.  W.:  21»-224. 
rmth  of  membem.  M  A.  W.:  22»-22». 
Sentences,  220.  222-224. 
Supervision  of.  218. 

4'««ltt«Maitlal,  •mmmurji  (See  Summniyofirt  > 

AccOMd,  amijniment,  238k. 

Adminliitmtlon  of  oaths,  2899. 

Appointment,  2406. 

Forfelturea,  2401. 

Illegal  proceediniRt.  2899. 

JariMliction,  2404. 

Officer  not  sworn.  2899. 

Procedure,  2896L 

Process  of  attachment.  2400. 

RemisKion  or  mitigation  of  sentence.  340S. 

Witnesses,  289h.  2899. 
Covenant,  as  to  forfeiture,  in  deed.  KMS. 

Cre4lt  for  fM4  con4srt  !■  eoBtneafst.  14S-1M 

1875. 
Crc^ltond 

Softs  by,  against  officers,  75&. 
Crime: 

Capital,  jnrladiction.  148. 

Drunlcenncas  as  an  exiMme  for,  12SS. 

firing  war.  insurrection,  etc..  M  A.  W.;  <-tt 

Fraud,  etc..  60  A.  W..  107-122. 

Meaning  of  term.  148.  149.  170. 176. 

On  U.  S.  transport  in  harbor,  jurisdirtioo  flvw. 
7.<W. 

Soldiers  charged  with.  66  A.  W. 

To  pri'jiHlice  of  good  order  and  mflltarr  disci- 
pline. 62  A.W.;  148-160. 
OtMlaala: 

Penalty  for  enlistment  of.  ^  A.  W. 

lYlBilBal  iBteat: 

Abtience  of,  1875. 
CYltlelftBi: 

Public,  to  the  prejudice,  etc..  159.* 
Cabat 

I>estnictl<m  of  pn>perty  in  time  of  w*'-  '* 
1582. 

Extra  duty  imy  in.  et<'..  1844. 

Extradition.  IX». 

Holding  offici>  in.  1886. 

Military  itmiribution    levied  on  inh»bi»»* 
1581. 

War-service  In.  2228. 
Callable  aial^ractlre: 

By   medical    officer.    n»    the   prejwl**-  **^" 
1S9. 
Ca«i«faitlve  leave  of  akaenre.  lM6c 
Carrent  tscal  year.  888. 
Castoais  faad: 

Military  government  in  Pnno  Rico,  4«. 
Cyrlone  safferers: 

In  Porto  Rlc<».  relW  of.  2800.  note. 


By  public  improTements.  liability  of  l*»"^ 

8tatcs  for,  7R8. 
Fy>r  unlawful  acts  of  soldterR.  7K1 
Li<iuidat«d,  contracts,  918.  921-«K.  9P.  f*- 
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DaBia«v« — ('ontinne<1. 
IVrNiii  nn<\  pn>|ii'ny.  rc|)aration  for.  54  A.  W.: 

I*n .!■«•«>.  liNhilliy  («»r.  .%  A.  W.;  1«». 
riili.|UldHU'<l.  7»JV-773.  917. 

I'tTiiiit  for  in  iiHvlKahle  waU'iv,  1774. 

iM  o|if  ration  of  ReviM**!  SUtiiUw,  '2246. 

*ii  •■nlrr.  I'^V.  IKho.  untv;  \HSCi. 

\\  hi-n  thrif  month.'*  beirin>.  revnllntment,  8160. 

l^'narth  of.  «*xtrH  duty  pay.  1329. 
MtiinitiK  of.  in  (».  O.  21  of  \H»\.  1(M». 
fteatk   «rBt«Brr,  »..   1(X^  A.   W.;  206-2K7.  2m-Ml   i 

i».7y.  j-jir::  I 

R>  niiliiHry  (mmmivtiou,  167V. 
riinrirnitttion  of.  iur»  a.  W. 
K*'U)i«iiiot)  ami  niitlKHtion  of.  Ml. 
Kt-\  icM  inv  authority.  '^/7. 
Mi'-jH-n-ion  of.  Ill  A.  \V.;  XK^-MI. 
M4rU  4  oHBiliwIoii: 
A<»«itniiui'nt  of  cnKlnctT  ofHcirn*  on,  1249. 

Kxfiniaion  fnini  arm»t  f«)r.  Mh. 

Of  o(lkcc!>  an«l  wtldivm.  tuMlon  of  military  an* 
thofilU**  on.  7.V1.  note. 
PrrraM^  oMc^m: 

EfT«tl«of.  125.  127  A.  W.:  3Ta. 

I'ay  <if.  IKW. 
Prrra*r4  noldUm: 

KfTtwt*  ,,f.  ijfi.  1/7  A.  \V.;  :m. 
!•: 

Ai<-f|>um*«' of.  lOH. 

B>  "•••<rfl«ry  of  War.  I1H6. 

rnnt-i'llation  of.  loi'>. 

('••Ni-nant  in.Hj*  to  forfclturv.  lOIS. 

uf  •  i-^lon.  hy  th«'  .*kvn'Ur>-  of  War,  1042. 

on  tilt-  in  War  I>«'|iartmtfnt.  copiiii  of.  an  evi* 
•  U-nre.  l;itJ». 

|{«  I«'ii<M'  of  irnM'mi'nt  nmvfyiHl  l»y,  im.S. 

p  farti»  oMr^r.  121.').  121ii. 


.\«  111"*"*!  — 
I'ri>*iial  n'Mmint  of.  t(»47. 
iTt-JN-iM'i- 1  if.  HM«« 

I**^rtion  fnim  a  |in*\iiiu^  enlistment  nut  a. 
)u> 

iT'iMxati'iii  not  n.  l«Jk'<i.  lOTil. 
^fradaaln: 

(^((uilitv  of   iM'fon-  th«*  law.  104^. 
llrlcUBry  of  ^ro^rt| : 

LiiiMilitv  for.  KtV. 
^WvalSMi  nf  pufirri 

By  r«'Vi«winK  niitliohty.  lai 

B\  S.-«  n'tary  of  Wnf  a*  to  o)»otni<*tioa«i  to  navi- 
tl<>n.  Ui.V 
ftrUtrrf : 

Of  nint'-rinl.  i-ontra4-t».  >ia. 

Of  ofTtiidrr  toruil  authority.  VJ  .\  U..  >4-l<». 

Of  •>i{-pit«-«.  i-fTit't  on  H|i|in*{>nation«,  i:t7. 
PeBiMTrr«  VJ^  tuHv. 
^Tfafiarst  rMB«aMl«r: 

AlM'ni-*-  "f.  IV).  iMi. 


IN'^rtairBt  niaiBiaBdrr — ("ontinued. 

AcTUM-r  or  i»n»»it»<Mitor.  72  A.  W.;  1.«^'»-1Hh. 

I)iM'liHrKt'>  and  Halarii.*^  of  <'Ierks.  xUh. 

SuiH-rvisifin  of  inferior  <>ourt,  2l:i. 
lle|»artBieBt  of  JoMIre: 

Km  ploy  men  t  of  <'oun^lel.  9TS. 

TrHU.<t|iurtation  and  Htibaiiitt'nee.  19(»7. 
HepoattUNM: 

Adnii»<».ibillty  of.  iV..  iVv-JiSi. 

By  u  hoin  taken.  2t>l.  2rt.V 

CompenHHtion  for  exe<'Uting,  24M. 

Compulwry  attendance,  24W. 

Dtitieti  tif  JudKi'^dvucato  reyanliiiff.  l>Vi:i. 

£fTe<t  of  Uniteil  StHt^mand  8Utelaw9.  272.  273 

Fees  of  de|>onent.  270,  271. 

In  capital  eaxeN,  2>'i6. 

Objtvtion  to.  1019. 

Of  aKent.  261. 

Of  fon*ifni  witneatoM.  2M). 

(»f  hiKh  offlrialn.  257. 

l*ower<»f  j'ourt  rejtiKTilng,  262. 

l*nM'e<lure  on  takiiiK.  269. 

KeadinK  of.  )>y  other  party.  2J9. 

KiKht'*  of  iiarties  to.  262. 

TakliiK  of.  91  A.  W.:  246h.  24ti9. 

To  identify  aeeiute*!.  266.  267. 

Waiver  an«l  tMiipifel,  26fc. 

WlthlioldluK  of.  2:)9. 
He^oalta: 

.VccruiuK  intenM  «ttop|Mil  ))y  diiihon«>nible  dia- 
charK*'.  lOVj. 

on  miitraetM.  n>tuni  of.  961. 
H^Mty  Biantkal: 

Stimmon.**,  «H*rvU'e  at.  2470. 
Dnwrl^tU^  lint,  an  erldear*.  1314. 
V^t^rten :    t  S«m*  /v  *f  rtutn . » 

AiM*ent  fnun  •tt>*^'lal  mtuiter,  IMl. 

Adml*»ion  of  evi4len«*e  after  plea  of  irullty.  19N9, 

.\ppIlcatlon  for  lainlon.  1h76.  1^77. 

-VmM  of.  In  forelini  territor>-.  1096. 

.Vt  larye.  draft  of.  lUv 

Hn-iirh  «if  {ware  in  arre-titur.  1071.  note. 

('an  not  In*  am^fttti!  after  dlM'hurKe.  1076. 

tM\il  ortin-r  |>ermlitintc  to  eM-ain*  after  amitt, 

K«»r  urn-^t  of.  7'.*l 

WrouKful  Hrr«*«>t  and  impn<«)iimeut  aw,  770, 

('on>t**'t«'ti^'y  of.  a-  Hiinew.  PJV*. 

lhli\er>  ""f.iM-^M-^i^ry  tort>wanl.  1071.  10«2.  \\k\. 

I)i<Mhuri;< 

ii\   I'liitfl  ■*>tAle^  e«immifMloner.  1H2. 

\'\miu  hiiU'iio  rorpu*.  ItK'i   lloT.  ll-i"*.  Mil. 
I>riifti-<1  null  fnilInK  t«»re|iori  U-i-nnif.  I22ii.  1^10. 
I>r'.pj.nnr  ■•(.  -J*.M. 
iMirini;  uurof  ri-Ullii*n.  I*«7T. 
r.iilj^tin.nl  of.  IIJO.  12.>.  I2i*». 
).:ili>tii<i-nt  tinninai«-«l  t>v  hothirnltlf  <ti«i'liarire. 

12«rf» 
).••<  a|M- III         "H-t    / -< -ij*' 

Ka|h  n**'*  in«  urri<l  in  iipprilteitdiiii;    l(*i7.  I1C2. 
Kxtradition  of.  l*"*. 
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Dene  Iters — Con  ti  n  ucd , 
Forfeiture  of  pay.  10«2,  1063,  1376.  1872,  1879. 

1902,  1903,  1935,  IWO. 
From  Marine  C<»rps — 
Enlistment  of.  12*50. 

Trial  of,  for  desertion  from  Army,  1097. 
Frt)m  the  Navy,  fraudulent  enlistment  of,  1422, 
Includes  those  charged  as  well  as  those  con- 
victed, 1090. 
Habeas  corpus,  1085,  1107, 1438,  1441. 
No  law  extending  amnesty  to,  1121. 
Pardon  of,  71.  72, 1867,  note;  1872. 
Pay  during  period  of  unauthorized  absence,  64. 
Pay  of  officer  dropped  as,  1896. 
Penalty  for  enlistment  of,  3  A.  W. 
Personal  prop)erty  of,  1064. 
Release,  1100-1102,  1159. 
Removal,  charge  of  desertion,  1879. 
Restored  to  duty  without  trial,  70-72, 1060, 1090, 

1103,  1122,  2322. 
Reward  for  arrest  of,  1071-1091. 
Right  to  vote,  1061. 

Service  after  expiration  of  enlistment,  2315. 
Surrender  of,  to  civil  authority,  1881. 
To  serve  full  enlistment,  48  A.  W.;  64-68,  70-72. 
Transportation,  1065,  1066,  1068,  1070, 1084, 1089. 
Trial  of,  after  expiration  of  enlistment,  69. 
Voluntary  return  of,  1875. 
When  prisoners  of  war  considered  as,  2065. 
Who  again  enlisteii,  discharge  of,  1145. 
Who  may  arrest,  1087, 1088. 
Denertlon :    ( See  Deserters  and  Retcard. ) 
Absence  without  leave,  1070, 1093. 
Absent  from  special  muster,  1841. 
Ac<iuittal    of.    as   affecting    absence    without 

leave.  WM,  UV>9. 
Advising,  51  A.  W.,  77. 
And  fraudulent  cnli-stmcnt,  trial  for,  1419. 
Arrest  in  foreign  territor>-,  1096. 
Articles  of  War  relative  to,  47-51  A.  W. 
As  affecting  right  to  bounty,  <K)o,  139(>. 
As  evidence  that  service  has  not  been  honest 

and  faithful,  1119. 
.\nthority  of  Secretary  of  War  to  decide  as  to 

honest  and  faithful  service,  1119. 
Hn'Hcli  of  peace  in  making  arre.st  not  author- 

ize«l.  1(»71.  note. 
Change  <»f  rcj'ord  of  fact,  1117. 
Civil  oHJcer.  iK'miitting  deserter  to  escajH' after 

arrest,  1U«»2. 
Civilian  employee  not  liable  to  charge  of,  1099. 
Civilians,  cxpen.ses  incurrtnl  by,  1072,  10^9. 
Committed  during  prior  enlistment,  102s. 
Conviction,  approval  or  disapproval  of.  10<»2, 

1065,  1074. 
Conviction  of  abs<'n<'e  without  leave  only,  1093, 

i;V)9. 
Date  of  enlistment,  evidence  oi,  1055. 
Defense  to  charge  of.  1(K'>K,1(>.">9.  KWVO. 
Definition  of.  1053. 
iH'livery  neceasjiry  to  payment  <»f  rewanl.  1071, 

U)8'J,  KKJ. 
iK'sertcrs  at  large,  <lraft  of,  Ills. 


Desertion — Continued. 
Deserters  Includes  soldiers  chargred  a»  well  as 

those  convicted,  1090. 
Deserter's  release,  1100, 1101, 1102. 
Disability  from  wounds,  1841. 
Discharge  upon  habeas  corpus,  1085.  1107. 1438. 

1441. 
Does  not  operate  as  a  discharge.  1157. 
Draft,  failing  to  report  to  board  of  enrollmeDt. 

1114. 
Enlisting  without  discharge  is  evidence  of.  73. 
Enlistment — 
After,  76. 

After  notification  of  discharge,  etc.,  75. 
In  the  enemy's  army  by  prisoner  of  war.  1095. 
Of  a  deserter,  1120. 
Escape.    (See  Escape.) 
Evidence  of,  1056. 1057. 

Previous  convictions  in  trial  for,  2051. 
Expenses  incurred  in  apprehension  of  deserter, 

1067,1072. 
Extradition,  1096. 
Forfeiture— 
Of  citizenship,  etc..  incident  to  conviction  of. 

1061. 
Of  pay,  1062,  106S,  1376,  1872,  1879,  1902.  1«8. 

1935,  1940. 
From  volunteer  army,  1098. 
Habeas  corpus,  1085, 1107, 1438, 1441. 
Honorable  discharge  relieve,  in  general,  from. 

1166. 
Intent,  1058.  1054,  1057. 
Joint  or  several  charge,  716,  note. 
Larceny  of  borrowed  property  at  time  of,  15M. 
Limitation  of  prosecution  in,  103  A.  W.:  314-321 
Local  bounty  money  not  forfeited  by,  1064. 
Making  got^  time  lost  by.  48  A.  W.:  375. 
Marine  Corps,  trial  of  deserter  from,  1097. 
Marine  enlisting  in  Anny  after.  74. 
No  law  extending  amnesty  to  deserterv,  1121. 
Not  a  felony,  1298. 
Pay  of  officer  dropped  for,  1895. 
Personal  jtroperty  not  subject  to  forfeiture  for. 

1064. 
Persuading,  51  A.  W.:  77. 
Proof  of.  1056,  1057. 
Punishment,  47-51  A.  W.;  64,  <i6-70. 
Reenlistment  without  discharge,  evidence  of. 

73. 
Removal  of  charge  of.  lOtVi,  1103-1117. 1122.  If^ 
Resignation,  when  considered  a.««,  49  A.  W. 
Responsibility  for  loss  of  property  upon  acquit- 
tal of  charge  of,  1069. 
Restoration  to  duty  without  trial,  70-?i  lOfiO. 

1090,  1103,  1122,  -2322. 
Reward — 
Amount  of,  exprea^ly  stopped  by  sentence. 

1075. 
.\rresl  must  be  a  legal  one,  1080. 
Collusion  bi'tween  deserter  and  civil  officer. 

1086. 
Conclusive  evidence  of  intention  Xo  desert. 

107s. 
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ktumni— i'oniinmHi. 
iN-livt-n  to  il«>tarhinent  In  panniit,  lOM. 
IK-M*rtt'r(li<««'hiiric('<1  on  habeiui  corptifi,  10N6. 
K««r  *mf  t  <»(  <Utterter.  1071-1091. 
M u«t  )h*  Ktill  M  wildier  U>  entitle  to.  1070. 
.V«it  iMkyalik'  if  M>l(licr  h«P  legml  d«f«>iMt,  1077. 
N«»t  iMviiblc  when  M>ldier,  at  time  of  AfTont,  Ia 

MTvinir  in  other  brunch  of  Army,  1091. 
liiynifnt  of.  n|M>n  a(*<|uittAl  or  diMipproval  of 

•^'ntoni***.  107-1. 
INtKH'  offltt'nt  only  ontitliKl  to,  10K7, 1088. 
S«>I<li«r  nvtontl  to  duty  without  trial,  1090. 
stt>|>|4Mrt'  4tf  pay  as  dintinguiMhed  from  pun- 
ish tiifnt.  WTA. 
Siim*ndfr  to  civil  authority,  1081. 
Trun«iM>rtiitlon  not  included  in.  1084. 
When  found  Ruilty  of  alwence  without  leave 

only.  1(»7.'». 
\Vh«-n'  Mildier  inailjudired  insane.  1079. 
RiKht  of  Ctovemment  over  minor  paramount  to 

ttmt  (tf  |ian'nt.  1094. 
S  iilrnfe— .  »>4-4i»<. 
I»i««i|>|*rt»val  of.  64. 
KcmiMiion  of,  fti. 
S<lili«-n*  in  .  u(ion  dij<bandment  of   volunteer 

urniy.  11  tX). 
stiip|i«Ke  in  caM'  of.  '237V.  23M0. 
Tcnninnt«*«l  by  honorable  diM*harice.  1268. 
Tmiisxtrtation.  106.\  106li.  1U6H.  1070.  1084.  1089. 
Trial  of  d«Hterter  from  Marine  Corpii  for,  1097. 
Trial  for.  ineludiii  abnence  without  leave.  1093. 

1V<9. 
Volunury  return  of  dem-rter.  1H75. 
Vtit«'.  riKht  to.  hk  alTet-tvd  by.  1061. 
Warnint  to  enter  nn<l  m-an-h  dwelling  houne 
n«i-f]>Mtry.  HCl.  note. 
Dr«la«alioa  of  pealteatiary  hj  revlewlBK  aatbor- 

Itjr,  •i>40. 
DeMrarlloa,  etr. : 
of  |iro|M'rty.  oftirinl  |M»|K*ro.  1844. 
of  |iriifMTty.  (lenalty.  bS  A.  W. 
0rlaiar4  pay,  tttoppaffe,  'Z^H,  note. 
»Hall: 

H'Mpital  corfHi.  1417. 

of  chrk  of  War  m*|Mirtment  to  imitnict  Hiirh 

.*M  h(H)l  ('a4let».  MH. 
Of  omcip.  to  civil  dutit*ii.  489.  491. 
(if  »<-n;tHiiti>.  in  enfri ne'er  iMttalion.  1248. 
Dlplomatlr  •ervlee: 

Apiioiiitmcnt  in.  \>^H>.  IKX. 
M«akllU|: 
NN^niiofi  of  Hiithorlty  to  •li'charKe  fr»r.  IIM. 
K!T»«  I  oil  iinauotion.  'JUfi",  'JtCi. 
l>Klll    IJiil. 

ititut'T  fmni  «oun«'«.  ^M 
K<  movnl  <»f.  lvJ7.  noti-.  1>«TJ.  1879.  IWI.  'iVu. 

kitinin.ni  for.  .'ivrj.  2i»vii».  aut.  jaw.  iar,, 

M*apprf>«al: 

Kxpr****'.  by  rvviewitiK  «iitbi»rlty.  "JtSW. 

of  *<-nt**n<*e  !»y  rfvi*>wiiiir  authority.  'J£!7.2229, 


lll*uipproTal — Continued. 

Payment  of  n-ward  Ufton,  1074. 
DUbaadaieat  of  Voloateer  Army,  V222. 
DUlNirmlaa  oMrer:  (See  HtmtU.) 
Accountability  of,  for  fmymentNon  falite  vouch- 

cp*.  112:^. 
.\ttachnient  of  money  in  handMof,  1431,  14A2. 
BtmdK.  fm. 

Claim  for  funda  utolen  from,  782. 
Disburninir  aKentA.  defaleationw  of,  1127. 
I)ixbnrM'ment  of  appropriation  rnider  dire(*tion 

of  .<4'cretary  of  War,  ll'iS. 
(iHmblinK,  I4:K). 
In>i|ii*<>tion  of  diftbuntementH  of  appropriation!!, 

1128. 
I^efcal  remcsly  to  re<*over  for  paymentu  on  falne 

vouchers.  1124. 
Liable  for  amount  paid  on  foifred  voucher.  1410. 
New  Ixind.  .V>6. 
Penalty  envelope,  19K). 
Preiddent  may  re<|uire  iMmdN  of,  .Ml. 
I*ublic   moneys    in    public    depo(dtor>',    how 

drawn,  112ti. 
Who  are,  1129. 
Dlnrkarire:  (.<ee />i>m/«iri/. ) 
Afy(>ctinK  trial  for  dexertion  committed  during 

f>ri«)r  enli.xtment,  IIW*. 
After  re«<toratlon  to  duty.  1144. 
AllouHiice  due  and  to  lN><*ome  due.  1919. 
Amenability  after,  ll('4i.  1107. 
.Vnicnabiliiy  to  trial  lH*fore  notice  of,  10Ei9. 
Am«'ndment  of  n>lN  and  re<*<irdii  by  authority 

of  ConKri-w*,  ll.M. 
.Vnny..  re>tonition  to,  nfter.  1n«J9.1M70. 
.Vt  expinttion  of  term,  wh«'n  awaiting  dentence 

of  rolirt-IIlMrtiHl.  ll.Vi. 

Befon-  «<x]urHtion  of  tenn  of  enlistment.  12fi2, 

notr. 

Hoanl  to  dftennine  fact «  with  re>i|i<i't  t4»char- 

iu't«T  to  Ik'  giwn  «»n.  11>»7. 
By  onbr.  li:u.  li:i»;. 
By  i.unlntM'— 

Ai»|.li«iilli»n.  1172.  1I7.S. 

Authority  to  grant.  IITU.  1174. 

lM-»«rtiMU  aft«T  iimkintr  deixwit.  117.V 

lM«|H>«ition  of  money  imiil  u|Min.  117:{. 

Krftin*IU)tf  of  money  f^tid  UfMin,  1171. 

Wlufi  *«T\i««*  not  honest  and  faithful,  1170. 
By  M-nteTu-*-  - 

At  n  date  t««  lie  lUi-^l  by  r«*viewing  authority 
ilbK'iil.  1117. 

KrTf«  t  «»f  n>n)i<»lon  i»n.  l*»7t>. 

K\«iMiliin  of.  114*;. 
By  wji>  tif  frtNor — 

\|>pil<-Htl>>Il     1171. 

Vutboniy  to  grant.  1171. 

I'ni\«'i  itllo\tnn<-e«.  1171. 
ri.rtiti.a!.-..f  li;r-Ml.'»-Ml\l.  llrtl.llHI.1174-1179. 
«'trtjMrKtc  not  ntH'*'*"<ary  to  di«charvi*.  4  \.  W,, 

n<*tr 
riiiim*  ter.  ll.«».  11  >.  11"*7. 
r]iik%)ri<uti«»n.«  !•  .  11  n» 
l>itt.of.  ll.M.  n.v.. 


824 


INDEX. 


DlHchargre — Continufd. 
Datini?  from  miuiter-out,  1759. 
Deserter's  release,  1159. 
Desertion  does  not  operate  em  a,  1167. 
Duplicate  certificates  of,  1177, 1178. 
Dishonorable — 

A  complete  expulsion  from  Army,  1167. 

Accruing  Interest  stopped  by,  1052. 

By  sentence  of  military  commission,  1694. 

Can  be  given  only  by  sentence  of  court-mar- 
tial, 1130,  1104. 

Ck)mmutation  of,  347,  348. 

Does  not  terminate  any  particular  enlistment, 
1167. 

Executing  of  sentence  of,  1165. 

Forfeiture  of  pay,  etc.,  1378. 1380, 1389, 1392, 
1»93,  1397.  1402, 1403, 1406. 

Forfeiture  of  travel  allowances  by,  1168. 

For  fraudulent  enlistment,  1423. 

Given  as  a  punishment,  1167. 

Imposition  by  summary  court,  2402. 

Involved  in  sentence,  1164, 

Military  commission  may  adjudge,  1165. 

No  disqualification    for  civil    employment 
under  U.  S.,  1149. 

I*ractice  to  specifically  adjudge,  1164,  note. 

Prima  facie  evidence  that  service  was  not 
honest  and  faithful,  1268. 

Remission  of,  350.  351. 

Retained  pay,  1168,  1937. 
Executed,  revocation  of,  1140, 1143, 1150. 
Enlisting  without,  1418, 1419. 
Evidence  of,  1152, 
Final  statements  no  part  of,  1157. 
For  disability,  etc.,  delegation  of  power  to, 

1184. 
Fraudulent,  109. 

From  national  guard,  enlistment  not  a,  1281. 
From  service.  1879. 
Given  by  mistake.  1140,  1141. 
HabeH.s  c<)rpu.*».     (See  Habeas  corpus. ) 
H(>ne.*«t  and  faithful  service.  1266-1268. 
Honorable — 

After  remission  of  sentence,  1870. 

As  11  prere(iuisite  U)  Ixmnty.  005. 

By  acceptance  of  resignation.  2191. 

For  dismissed  volunteer  officer.  2445. 

Terminates   enlistment  to  which   It  relates 
only.  ll«i<). 

To  dismissed  r)ftk'er.  1200.  2.368. 
How  made  and  by  whom  given,  4  A.  W. 
Insane  .soldiiT.  11(VJ, 
Interest  of  public  paramount  to  right  of  parent, 

etc.,  12iSH,  note. 
I.s8uance  of  duplicate  certificate  of.  2363. 
Non-commis.sioned  otticer  may  retain  warrant 

on.  2150. 
Notice  of,  lir)2,  note.  1153.  ll.'>7. 
Obtained  by  fraud.  1140,  1142. 
Of  clerk  of  War  Department,  nppllcation  for 

resignation  after.  805. 
Of  deserter  who  aj^ain  enlisted,  1145. 
Of  enlisted  men  for  disability,  etc..  IIM. 


Discharge— Con  tinned . 
Of  men  enlisting  daring  the  war,  under  G.  0. 

40,  A.  6.  O..  1898.  1186. 
Of  minor- 
Awaiting  trial  or  sentence,  etc.,  IIKI. 
Emancipated.  1189. 1190. 
Evidence  ol  age,  1188.  U91. 
For  fraudulent  enlistment,  1182. 
Upon  application  of  parents  or  guardijin. 
1180, 1181. 1188-1191. 

Summar>',    while   in    confinement,  effect  of, 

1477. 
Of  retired  enlisted  men— 
By  executive  order,  2218. 
By  sentence  of  courts-martial,  2218. 
Of  soldier  abaent  in  desertion  when  volunteer 

armies  were  disbanded.  1160. 
Of  soldier  after  disbandment  of  volontt^  army, 

1161. 
Of  son  of  slave  under  name  of  his  father 

1176. 

Operating  as  a  remission  of  forfeiture,  1392. 
Order  purporting  to  revoke,  illegal,  1140. 
Pay  to  date  of.  1895. 
Publication  of  sentence  of,  does  not  operate  aiA, 

1157. 

Reappointment  of  dismissed  officer,  1888. 

Rejection  of  drafted  man  not  a.  1226. 

Not  retroactive,  1851. 

Right  of  soldier  to,  4  A.  W. 

Sale  of  clothing  by  soldier  after,  2276. 

Sending  of  Insane  prisoners  to  Government  Hos- 
pital for  the  Insane  after,  1163. 

Soldier  can  not  be  arrested  as  deaerter  after. 
1076. 

Soldier  can  not  discharge  himself,  1157. 

Statement  of  character  no  part  of,  1158. 

Subsistence  to  place  of  enlistment,  1919. 

Substitution  of  honorable  for  dishonorable, 
etc..  1140,  1150. 

Summary—,  1130,  1131,  1135, 1148. 

A  discharge  without  honor,  when.  1130. 

For  fraudulent  enlistment.  1414, 1423. 

Of  oflftcer.  1130. 

Pay  and  allowances,  1423. 

While  serving  sentence,  1477. 
Suspension  or  revocation  of  order  directing. 
1140. 

Title  of  st>ldler  to  clothing.  -2276. 

Upon  habea.s  corpus.  1085,  1107.  1180.  1183. 

Upon  reduction    of  Army  to   a    peace   basu, 

1185. 
Volunteer  enlisted  men.  2452. 
Waiver  of  trial  by,  1027. 
While  in  confinement  under  sentence — ,  114H. 

At  expiration  of  term  of  .service.  1148.  note. 
Without  character.  1138.  1139. 
Without  honor—.  1130 

After  acquittal  by  court,  1137. 

At  expiration  of  service,  for  diM|ualification 
for  service,  etc.,  Ilti9. 

Clothing  allowance  with.  825,  826. 
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i'<>ntinue<l. 
Without  honor — ('ontlmii'«l. 
I»«Ni>  not  forfeit  chithiiiK  money,  ext'ept  for 

fntudult'iit  fiili^tinciil.  1132. 
Korffiturt'  of  r«>taiiie(l  {Niy  iQcitlent  to.  1132. 
Forft'itiirt' of  tntvvl  aUowanctnn  iM>t  au  loci- 

«l«'iit  of.  Ii:t2. 
Kof  fmiKltihnt  «nliMtment,  VJ7h.  ItKK). 
K'«r  n-fuxlni:  to  oU«y  iinU'rn.  1183. 
FrMiidiiliiit  i'iili*«tini*nt.  U19. 1420. 
Not  H  )»uni«hiiu*iit,  1132. 

<  >f  cmlot.  for  ilciiioritK.  IIM. 

of  minor,  for  fraudulent  enlistment.  11M2. 

<  >f  ottlrt-r.  for  n>»M'nce  without  le«v«.  llSo. 

of  Mtntfr.   ior  unrttnem  eaimv*!  hy  hU  own 

fntilt.  1M'> 
<M  r\i<  ••  not  hitutM  and  faithful.  1267. 
I  |Nin  n-inio^ioti  of  iH*titenc;«,  1132,  iu>C«. 
\Vh<-r«'  nvonl  of  trial  wan  fatally  defecUTc, 
Il;$2.  iHiif. 
Dlvrl^llaarjr  paBlnhai^Bt : 
Arhilrtin  .  1  !'.*'».  1H,V». 
l*rior  ti>  trial  and  M'ntetice.  1m7.V 
I  iiju-tirlabU*-.  11))2-11M. 
AiiHiiahillty  to  trial  for.  Iltf2.  UUS. 
Vi.iUnt.  UK!.  llKt.  IIM. 
DI«rloiilaa  watrkword,  44  A.  W. 
Mftli«Nioralilr  dlMchafire.     (Hee  Ihsckniyt. ) 
MftSilMial :     •  >«t'  I/itrktinfT'  * 
Ap)»rovnl.  r**v<N-Htion  of.  1202. 
Ann\.  HMoration  Uk  l>«iiV,  1k7U. 
.V-  Mflii-ttil  by  |>n»motion,  1211. 
H>  Mp|Miititnu'Ut — 
Ami  •ontlrmutlon  of  Mieei^wor.  12Ui'»-1209. 
•  »f  Mii-i't'MMir  hy  it«>vemor  uf  .^tate.  12UH. 
H>  dt'iMnturnt  or  army  ituniuander.  12IK. 
B>  onli-r— 

\-  di«>tnurui»he<l  fri>m  nentencv,  1208. 

( oiiMitutioniillty    of    Inw    authorixinic    trial 

•ul*^'«iUcfit  thrn-to.  121H,  iKite. 
(  ouMnii'tion  an<l  o|»emtion  of  the  law  author* 

ixinif  trial  MiliMiiuent  thecvt«».  121ft-1224. 
1».M'«    not    diM|u«llfy    for    ap|ioiiitment    to 
otJwe.  1212. 

<  »f  thf  l*re*idrnt  to  cancel  muhter-in  of  ofli- 

«.r  l.'l«». 
Ki\>i«-atiori  of.  1214-1216. 
oiaiitu-  niitli«iri£lnv  diMnifiMvd  ofllcvr  t«>apply 

i'>T  trill]    Hot  fftroai-tive.  121H. 
?»utMH,ij,  lit  trial  of  <»lBcer,  etc.,  121H-1224. 
Inkiiitf  «lTt*«t  of.  IJIM. 
B>    .-M^  r*-tmr>    i»f    War   the   act  of    the   l*rv»l 

•hnt.  ijn".. 
hy  «« II ti  !»<•«•  — .  llWr-lJir.:. 

i'a^hirriiiK.  11»«. 

0>ntinnHtli»n  itf.  II'.C  tiw. 

L«iral  dl'Nthility.  IJiil. 

N..11.  .•  i.f.  iivT. 

InkMiK  vlfft-t  of.  11*i:.  ll'.M 
4'«>iirt»  martini  ••m|>iwtn'd  to adjnilirr.  WMi 
Itntiiit;  tmi  k  of.  cnii  not  «lrprive  of  \m\.  I2i;t. 
I»*  ;rtiioi.mi<r   l.'l.'t,  121t>. 
}.x*-*  iitxl  ••  iitrixf  or  onlrrof,  iiw.  I'Mt.  12U2. 
1214-1216 


UlttailMal— ( 'ontinueil. 
Exclusive  of  other  punishment.  174. 
Forfeiture.  l:«i. 
ofHcer.  99  A.  \V. 

Ilonorahle  diwhance.  etc..  in  lieu  of.  1200. 
In  titne  of  |M'a<*c — 
tVmHrmation  of.  lUt'»  A.  W.:  336.  337. 
Fonn  of  continuation,  337. 
In  lime  of    war.  confirmatioit   of.   107  A.  W: 

33^. 
Of  mem)>er  of  court  durlUK  trial,  lti66. 
Of  r«*Kular  and  volunti*er  ofMcvrH  hy  I*re«ident. 

1210. 
Of  unaMilKnetl  ofUcer,  1217. 
Orticr  contlnnInK  iH»ntence.  1H49. 
on!<'r  puriM>rtinic  to  revoke  exeeuteii  onler  of. 

1214-1216. 
Pay  to  date  of.  IHA. 

i*oucr  of.  an  vei«te<l  in  the  I*reKident.  12UB. 
RatiflcHtion  of  irreirular(M>nHrmatlon.337.  note. 
Keap|M>lntnient  of  ofRcer.  1hm3. 
Reme<ly  for  ofAcer  alter.  2323. 
KeiniMitm  and  tnitlKation  of.  Ml. 
Kef»torHti<»n  of  dlmniiwe*!  ofBtvr.  1199.1200.1202. 

1214-12I6. 
KulliiK  in  the  Blake  vhm.-,  1207-12119. 
.**entenre  «»f— .  1M9, 1H52. 
(Viminutation  toHiiii|ieiuioii,2419. 
IIIckmI.1199. 

suxiii'ni^ion  <»f.  Ill  A.  W.;  :t:(9-;m. 
Volunt«*er?*.  restoration  after.  244.'», 
Without  authority.  1206. 

Dlnohedleare,  etr. : 

of  noiicomini!«Hioite«l  oitltvr.  how  clMirK«*«1. 21. 
of  (irdt'Dk— 

Held  not  lawful.  24. 

of  Mi)M>rtor  ofhcrr.  21  A.  W .:  22-:^.  l^.'^J. 

What  coumMj.  in.  2-V 
of  unlauful  onler  not  mutiny.  :t2. 

DUordrrt,  rlr. : 

WJio  may  quell.  21  A.  W. 

Dlnqaalltralloa: 

To  hold  ottiiv — 
A  |»uiii»hment.  lJ2-'i. 

lM»mi<»*<iil  liy  onh-r  do«>s  not  attach.  1212. 
Ki'Tiioxahl*-  hy  {lanloninK  |M»w<*r.  122>\ 
!Ninetioii<*4l  h>  pnt^tilent  in  the.\nn>.  122r», 

DUre«pM't  to  nimmaadlaa  oMc^r,  2ii  A.  W..  14.  !.'», 

IIUrr*p^tral  «fi>rd«,  19.  jn  A.  W  :  13.  l"!.  14:1 
IMMrlrtortolaaiMa: 

.\djutant  i;<-neral  of.  KfO 
.\|>l«»iutm<  tit  III  \o]unte«*r  reirnnent.  IhM 
,\rin*  •■t«  ..  l«»f»ui-«l  for  militia  i»f.  1T.p.» 
HoikI  of  Kuanlian.  I'd'. 
Martial  Irivt  exiktiliK  in  W'>V  l^'l-^  l'*'^'*- 
ilik'hi  <•{  ortii-ial  of.  to  <iitfr  military  r^'M.Ti'a- 
tioii  a  It  hill.  ITu'* 

Dlvlar  *rnlrr: 

Ml<M  Mtidllrt  at.  '»J  A    W 
IMiUltiB  ntaiBiaadrr: 

tteiit-rHl  court^-uiartiai  apiHiinli**!  h\    7:;  A.  W.; 
190. 
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DHIkIvs  : 

Whttt  conMitutefi.  1»2. 
DiTorre: 

PnH'i*e«linK>,  fnlw.  141. 

ji  coixlemniNl  cAnnoii  for  (h'ttptbur?  battle- 

liehl.  4til. 
Of  laml.  ct*'..  authority  to  accept,  1491. 
Of  iin)fi»*y  to  the  rnltwl  State**.  4«2, 
To  i>o^t  f  xchanKt*.  2(M)9. 
Doaklr  ruaipeBHatloB ; 

Extra -duty  |»ay.  i:W». 
Draft: 
Ennillmtnt.  122«.  1227. 
KxfinptinK  proviMionx  of  the  law,  1232. 
FailiiiK  to  reiM»rt  t^>  Uianl  of  enrollment.  1114. 
Men  failiuK  to  refMirt  beifime  de»»«ylen«,  1226. 

1230. 
Mu-Hter-in  iu»t  ne<'e»war>'.  122fi.  1229.  1231. 
Objwlof.  1228. 
Of  dewerter  at  lanre,  lllH. 

Reje<*ti<»n  of  drafteil  man  not  a  difichaiKe.  1226. 
RefMirtinK  at  rendezvotu*.  1226.  1230. 
Sulr*titute.  muster  in  of.  not  nwesBary.  1231. 
DraakeaaeM*: 
Admifvibility  of  aw  a  plea.  123;{.  note. 
Aj«  an  exeUM'  for  i'rime.  12:H. 
A«*  evidence  of  <Timinal  intent.  1283. 
At  hour  <»f  duty.  44. 
Beftjre  enlerinK  on  duty,  4,*^. 
Caujv  for  retirement.  219«'». 
From  dniK  ifrewriln-d  hy  phynieian.  1234. 
Of  officer  u-hileal»>eiit  from  hir*  eompany,  46. 
Oil  duty,  officer  in  uniform,  how  charged.  129, 

1»). 
officer  eUKHt^inx  in  t'lKht.  how  charK^Hl.  130. 
On  <luty  — .  :iH  A.  W. 
How  Induced.  51. 
Nature  <»f.  ly.  .'lO. 
<»f  nuHlical  officer.  4h. 
Of  iK»ft  c«»nimander.  47. 
I'unishnient  for.  .'>:i..'>|. 
.<lu-<'ificatioii  indefinite,  712. 
While  «»fficcr  of  tlic  day.  4'». 
To  iljc  i»rcju«li«'e.  etc..  how  <'liarficed,  l.M. 
I'lMHi  arrival  at  ihM.  4.'». 
WIm'Ii  not  «»n  «luly.  how  chanfe*!.  -VJ. 
Drill  rcffnUtloiiH: 

Copyritfht  of.  hy  officer.  y»>V». 
Drill,  of  mllltU: 

Not  in  |»o\vi'r  of  l*r«'sidcni.  nXJ. 
DrlrerN.  etr, : 
Trial  of.  nrj. 
DrvBiBied  ont  of  <»er>ire: 
jM^-ntence    to    \h\   involv»"i    di>>)ionorahle    dis»- 
charge.  11(»4. 
DaeU,  2f..  27.  2.s  A.  \\ .:  .V>.ir.'.»: 
Inciting  to  clmllenjfe  to,  to  tin-  prejudice,  etc.. 
l.v.». 
Duty: 
Conniving  at  hirin»r  to  <|n.  ;;7  .\.  \V. 
I)etuche<l,  commutation  of  ration^  V.Otf. 
Dninkenne^'.s  on.  ;V*  A.  W.:  47-ol,:>3..'y4,712. 


D«tj— Continued 

Extra  or  Kpet^ial,  extra-dnty  pay.  1339. 

Hirinit  to  do.  36  A.  W. 

Soldiera  ofT.  1X56. 

Terminatitm  of  arre«t  by  placinur  oQ.  ^• 
DaMplay^Mie  !■  wiTlirable  watwm,  17H6.  IX.ITM. 
DapUratlmi  of  ^y  arroasta,  145-147. 1>«2.  \m. 
Dvratlmi  •€  roataeBeaU  70  .%.  W.:  177. 
DwelllM:    <t^c«  Warrant.  \ 

Private,  entrance  into,  by  military  aatboritJt^ 
to  effect  anett,  513. 


Conveyed  by  deed,  releai*e  of.  1045. 
EfllMla  •€  deceased  odrcn: 

Accountability  for.  127  A.  W.;  373. 
Inventor}'  of,  125  A.  W. 
Efliieta  •€  dtfeaatd  ■aldlem: 
AccfHiDtability  for.  127  A.  W.;  373. 
Inventory  of,  126  A.  W. 
E0Mta  •€    •arem    stolea    frwi   TalM  Mitn 
«t«relHMite: 
Claim  for,  793. 
Elgrkt-lHMir  law: 
Allowing  men  time,  with  pay.  to  vote  oo  ekc- 

tion  day.  1243. 
An  to  emlMxl>inK  requirements  of.  in  cootrKis. 

1237. 
Construction  and  operation  of,  1235-1245. 
Construction  of  levees  on  MIsriaKippi  Bi^er  a 

public  work.  1236. 
Duty  of  enfon*ing.  1237,  l:M5. 
Extraordinary  emersencv,  12S9, 1240,  liC 
LAborers  or  mechanics.  comrtructiMi  of  term. 

1241.  1244. 
I*roprietor»hip  in  or  Juri9diction  over  thin? "^^ 
HtnicttHi  not  necemary  io«:>pi'niii««nof.  t3^ 
Public  works  i)f  the  I'nited  SUies,  constrocti* 

of  term,  1235,  1236. 
Suspension  of  o|>eration  of.  1240. 
Violation!*  t»f,  1245. 
^Jeetaieat  after  revoeatloa  of  U««Me.  1^ 
EMaaelpated  ailaor: 

DischarKcof.  11«<9.  1190. 
EMbessleMeat,  60  A.  W.;  Ill,  114. 11.x  llM-1  '*• 
lM-157.  -2081,  20K3: 
Defense,  155. 

Defined,  154,  note.  155.  156.  157. 
Evident^  of,  114,  120. 
How  charj?e<l.  111.  119. 
Illegal  and  unauthorized  paymcDtsfroinpo''** 

funds.  157. 
Illeinil  withdrawal  of  public  fimd?  fiom*** 

jKisiUiry.  154. 
Not  accounling  for  public  money  received.! 
Of  public  prt>perty  made  a  felony  by  civil  stt 

ute.  121. 
Public  money.  20M.  -2083. 
To  the  prejudice,  etc.,  149,  IM. 
Trial  for.  after  separatiim  from  service,  llT.U*" 
Eaierfreaej:    ^See  Ckmtrtui.) 
Fund.  456. 

Under  eight-hour  Uw,  1239. 1240. 1212. 
EailaeatdMBalB: 
Acquirement  of  land  by.  2109. 
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<'oii«lcmnHtioii  pntoecdinfn*.  1246, 1247. 

I^ukIh  n«>t  iM  \tv  ikviiuirv^i,  vU:,  in  abtencc  cif 

HppnipriHtion.  1246. 
Pni«««diin'  for  rxiTfix*  of  riKht  of,  1247, 
Kiicht  of.  ov«>r  land  for  national  c-emetery,  1709. 
EaolaneMU  of  ufllr^n: 

>u«|M'n*>U>n  of.  101  A.  W, 
Eaiplojrr^: 
rivti.  of    (rtivfmment.  admiadon   of    to  Hot 

>pr1nfr«  Hmpital.  14M. 
ciNillMU.  in  military  •lenricc,  contracts,  HW,ttM. 
of  Kf<onl  and   IVnMon  Bureau,  War  Depart- 

nu'Dt.  dftnll  of.  in  1«I98,  802. 
of  I'nittil  .^tHtc«<.  componaation  for  invention. 

r«r  «licm.  f-lHiin  for  |iay  for  holiday,  792. 
RaiployBirnt  of  rrtlrvd  eall«U4  «»■,  2219.  2220. 

ron)m«'n*iHl  inu*rcoun«e  with,  fiO,  61. 
romH|Nindt'm*e  with.  46  A.  W.;  62. 
•  iivinif  lnf«-lliKencf  to.  46  A.  W.;  6S. 
HnrUirinK.  4.S  A.  W. 
Iiit«TM>ur>K*  with.  pn>hibit4'd.  Ifi67. 
M«>MninK  of  tt'mi.M. 
Ml-'UiiMvior  iit'forf.  42  A.  W.,  66. 
I'n.l,-.  linK.  45  A.  W. 
I^iil.lii-.  t«*)>tiniony  «»f.  1297. 
Kt-li.'vinjf— .  *:>  A.  W.;  .Vi,  60,  61. 
Hy  «itiz('n*>.  •>. 
Ky  tiiiliijtry  |KT><»nii,  .V<. 
Trndinic  with.  CpO,  6]. 
Emr1a«rr  rorp^  or  ofllr^r: 
A|'|M>iiitiiK*nt  of  otncH.'r  on  Inti*mational  Com- 

niio#>i<»n.  1Kt2. 
A«^l»;itnient  of  ofnccn*  on  iH^briit  CommiitNion. 

1J4'J. 
iH'tMiI  «»f  M>nr('Hntj(  in  hatulion.  124H. 
I»i«|«i»itioii  of  fhart*!  of  the  lakt^  by.  12^0. 
Eiuploynifnt  of  otntf  r  by  State  «>r  municdpal* 

ity.  1»»I7.  lHi>».  iK-jy. 

K*tAMi»huifni  of  luirlMir  linvi«.  2272. 

KxAiiiniMtion  for  proni«>tion.  1319. 

I'n-^idini  of  Amcricnn  So»«l«'ty  of  (ivll  Engi- 
n«fr*.  1K>. 

\S  itli  « i\  il  ronimitf^ion.  lKf7.  2272. 
EBffln««r«.  i'klrt  of: 

.\iitb«'rity  to  vrnnt  l(>av«ii  of  al«i'm*i'.  1397. 

Court  HpfMiintt^l  )>y.  212. 
Eaalaerr«,  etr. : 

Tnnl  «»f.  UVl.  hH. 
Eavllfth  laavnacr: 

Iitnomn*'*  **f.  \*^^'*. 
EalUl4^  Bi^a :     <  ^tt'  EnliMnu  nt. » 

AtM-ni-f  without  ratiKT.  IMl. 

A»»-«  III  from  j»i««-<-Jal  mui»t«-r.  l^n. 

A<<  nil"*!  pH\  tif.  iw.O. 

A«'|ijiii«-«l  by  rnit4*«l  «»tnl«'«»  c-<Mirt,  traDftfMirta- 
tion.  11*7. 

Aifi-  li>.  notr.  ijTi'..  r>;;. 

AilouMnrt*  for  •|UHrtfr>>  nimI  fuel.  19i^6. 

Ap|"'intment— 
A»  t-ommi«*>«ir)"-»«rK«-ant.  "silh. 
A*  |M»t  •|Uart«'nnA*>ter*«'rvt«nt.  2U1m. 


Kallalf^  MMK- Omtinned. 
Appointment — (\mtinued. 
Am  MM>ond  lieutenant,  after  marriage  or  di»> 
charK*'.  428. 
Amenability  of.  to  laiit  or  pnK^eMN  of  Territorial 
eourtn.  741. 

Amenability  to  8uit  for  <livoree.  74M. 

Arre»«t  of.  for  ofTenfieM  committed  before  enllat- 

ment.  106. 
As  au<'tione<'r,22K2. 
An  re|>orteni.  extra  pay  for.  21T2. 
Certiflt-ate  of  merit.  667-<i71. 
(Mtizeniihip  of  alien^  736. 
Clothing  allowance  to,  Kl6-^t2K. 
Commiwioned  an  ofBcer,  travel  pay,  1921. 
Commuution  of  ratioUK.  IMTiO,  1MC2, 1957. 19M. 
C/Om  pemiation — 
An  t-^M^It.  no  part  of  pay,  1969. 
For  Hervieen  an  aetinv  aivdntant  mugeon,  Ml. 
Counnel— 
To  defend  in  civil  suit,  97a. 
To  proneeute  civil  fiuit,977. 
(Vmtempt  of  civil  conrt  749. 7.V). 
iHM'i'ajied.  efTectn  of,  127  A.  W.;  378. 
Deposits  with  (laymaKter.  1913. 
Detail  an  cleric  for  court  martial. 79K, note. 
Kniploye<l  an  (*on tract  nurge<>nn.3H6. 
Employment  of.  in  Cnited  Staten  Engineer  De- 

parlnicnt.  Itfjy. 
Kxainiiiation  for  apimlntment  an  second  lieu* 

tfiiant.  i:{21. 
FalM*  Hweariiijf  by.  \)jt*h. 
Final  otatenuntn.  1347-1351. 
ForfeiluH'  allowancen  by  sentence.  1961.  1962. 
Forfeiture  of  pay  of.  1902, 1903.2401. 
FuKitiv*'  fn»m  juntic**.  Ih7»i- 
Furlou»fh>..  1  »•>.  1429.  •.nr74. 
ilaU*a'<  (•ori>u>.     i  S«*<*  llnimi*  cifrpus.) 
lIoldiUKrivil  offiie.  1^19. 
IfoftpiUtl  (*or|>«.  M47. 144*>-14.'>1. 
Iiiipr«»|nTly  held  ill  ln»nn.  1K7.\ 
l<«>ue  of  <lupli(*ate  di*4'harve  to.  2363. 

Marhair«'  "f.  i^'O- 

.MuHi  Jm- ritizen*  to  be  flitrible  f«»r  promotion. 

MKl.  I-M. 
o)M*\int;  ilbiral  older,  l^'ici. 
onl«  r.  iiotireof.  Is-So.  1n.V.». 
I'anloii  of  ilfM^'aM'd.  iNitl.  note. 
rutroutzlnK    KainltlifiK    hoUM>fr.    Miloonn.    etc., 

onl»r  forbidding.  IkV.. 

liiy- 

Afi<r  •'Xpiration  of  mlintmont.  1x95. 

And  allow anee*.  1W6. 192?*.  19ii9. '^Jk;. 

AwaitiiiK  result  of  trial,  l•«9>^  1^14.  iVkil. 

For  iirtiri.atr  of  merit.  IWt!. 

Ilou  ill  pri\td  of.  I^yti. 

iTi.if  to  ••nli'^tinent  or  inuM«-r-ln.  1**96. 

Ki-iluctloti  of.  ijtij. 

ii.«tih-.l.-*l.  l'.ill.  \\*V2. 
rity»ii-al  diM|iirtlirW-atlon  for  ap|M»iniment.  i*tc., 

I'hy^K'al  i-xantinatiou  for  ap^Mnntment.  429. 
Prt»mi>tlon  to  oi!i<*«'r.  Jii73.  2ii74. 
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Eb listed  men— C-on tinned. 
Qualifications  for  examlnation,etc.,  for  oom- 

mision,  421,  422,  423,  425. 
Redress  of  wrongs  of,  30  A.  W, 
Restoration  to  service,  1841. 
Retention  of  residence  by,  2179. 
Retired- 
Discharge  of,  2218. 

Certificate  of  merit,  669. 
Retirement,  2216-2226. 
Right  to  claim  discharge  upon  reductioii  of 

Army,  1185. 
Sale— 

Of  intoxicants  by,  2290. 

Of  intoxicanU  to,  2287. 
Service,  extension  by  sentence,  2316. 
Serving  sentence,  requisition  for,  2l'76. 
Stoppages,  2374-2881,  2384-2385,  2887. 
Taxation  of,  2179. 
Transportation  of  remains  of,  479. 
Transportation  to  place  of  enllatment,  1919. 
Trial  of— 

After  separation  from  service,  118. 

By  civil  courts,  2318. 

By  military  and  civil  court  for  same  offense, 
1036. 
Volunteer,  discharge,  2452. 
War-service,  2217,  2222,  2228. 
Wives  of— 

As  laundresses,  1638. 

In  post,  1638. 
Enlistment:  (See  DenerterM;  Discharge;  Minors,) 
After  dishonorable  discharge,  does  not  revive 

amenability,  etc.,  1167. 
After  notification  of  discharge,  etc.,  75. 
Age,  1258,  1276,  1283. 
Alien  minor,  1270,  1271. 
Arrest  for  ofFeuscs  c<>mmitted  before,  106. 
Articles  of  War  not  read,  1876. 
As  afTcc'ted  by  reduction  of  pay,  1262. 
As  to  disqualifications  for,  1421. 
Conditional,  1284. 
Constructive,  1255,  1256. 

Contractor,  1251,  note,  1252,  1254,1265,1257,1262. 
Convic'tcHl  felons,  125«,  1259,  1273. 
Cooks,  12«2. 
Deserters,  1258,  1260. 
Discharge- 
Before  expiration  of  term  of,  1262,  note. 

Dishonorable,  does  not  relate  to  any  particu- 
lar, lltw. 

Of  deserter  from  second,  1145. 
Discretionary  power  of  Secretary  of  War  as  to 

honest  and  faithful  service,  1266-1268. 
Does  not  operate  as  discharge  from  National 

Guard,  1281. 
Evidence  of,  47  A.  W.;  1251,  1252.  1253. 
For  three  years  or  during  the  war,  1263. 
Fraudulent—.  62  A.  W. :  1260, 1275, 2221. 1412-1423. 

Collusion  in  procuring,  159. 

Discharge  «)r  trial  of  minor  for,  11.S2. 

Forfeiture  of  clothing  money,  1132. 

Forfeiture  of  travel  allowances,  1132. 

Not  void  but  voidable,  1414,  1415.  2221. 


Enlistment — Continued. 

Pay  under,  1980. 

Services  under,  purpose  retirement.  2221. 

Furloughs,  1428.  1429. 

Habeas  corpus,  1438.  1440. 

Honest  and  faithful  service,  1266, 1267. 12GB,  1271- 
1274,  1275. 

In  contravention  of  statutes  and  regulatioQs, 
1257-1260,  1275. 

In  enemy's  army  by  prisoner  of  war,  1095. 

In  Marine  Corps  not  service  in  Army,  1276. 

Indian—.  1269. 
Minor.  1265. 
Prisoner.  1280. 

Insane  persons,  1258,  note. 

Intoxicated  persons,  1258  note. 

Last  preceding  term  of,  1278. 

Liability  incurred  in  former,  stoi^wge,  2S76l 

Married  men,  1257. 

Minor—,  1258  note,  1875. 
Not  void  but  voidable,  1268  note,  1264. 

Misreprcsenutions  at,  as  to  pardon,  1875. 

Naturalization,  1271. 

Not  void  but  voidable,  1258,  1259,  1260, 1275, 22ZL 

Oath  of,  2  A.  W.;  1251. 

Of  deserter  from  the  Navy.  1422. 

Of  deserters,  1120. 

Of  person  convicted  of  felony,  1096,  note. 

On  Sunday.  1261. 

Original,  1276. 1283. 

Pardon.  1272.  1273. 

Penalty  enveloi>e,  1976. 

Persons  over  age,  1258. 

Previous,  pay  under.  1897. 

Prohibited.  1257, 1258. 

Reenlistment  within  three  months,  etc..  1279. 

Retained  pay  as  to  army  service  men,  1936. 

Second,  stoppage  of  balance  of  forfeiture  upon 
1391. 

Service  of  deserter,  after  expiration  of.  2315. 

Soldier  can  not  himself  avoid  contractor  llH). 

Suspensiwi  of  contract  of.  1262,  note. 

Term  of,  1269. 

Termination  of.  by  honorable  discharge,  1166. 

Time  of  peace,  1277. 

TranspK>rtation  to  place  of,  1919. 

Trial  of  deserter  after  expiration  of,  69. 

Unlawful,  penalty  for,  3  A.  W. 

Upon  remission  of  sentence  to  penitentiary.  1274 

Validity  of.  r257. 1*258,  1261. 1275,  2221. 

Voidable,  not  void.  1258.  note,  12ti4. 1275, 2221. 

Without  discharge,  50  A.  W. 
Enrollment; 

Distinguished  from  muster-in,  1752. 
Entrance  Into  private  dwelling  to  effect  arrei^t,  51S 
Envelopes,  penalty,  1973-1981.     (See  Penalty  (nvt 

lope.) 
Equipments: 

Embezzlement  of,  60  A.  W. 

Larceny  of.  60  A.  W.;  113. 

Misappropriation  of,  60  A.  W.;  116. 

Receiving  in  pledge,  etc..  60  A.  W. 
Erie  and  Atlantic  basins,  New  York  Harbor: 

Status  of,  1786. 
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Error:    ?<«'  Mittakf.) 
(omHiion  of,  in  n-cord,  2136/:  2143.2144. 

Error  of  rourt; 

A«'<Mi«4fl  ran  not  tnke  M<lvantii|re  of,  1308.  note. 

E«r«^: 
.K*  i»ro<»f  of  (lfj«ertl«m.  etc.,  1057. 
Kn>m  (*t>iifliK'nu'nt.  when  not  denertion.  how 

rhniv»*«l.  l'>9. 
KiIliMK  of  Ni.idiiT  attempting.  16^4.  ItOft. 
<  »f  |»ri'«4»n»T>.  i>frmitte<l  by  ofWcer,  69  A.  W. 
offlrtTMind  Mtldient.  pardon  of,  187«, 
r*»»  of   in»n»«  on    priwrnen   to   prevent,   1465, 

.\f|«litionHl.  for  impnivement  of  riven  and  har- 

Uip..  14VM. 
AppMpriationfl  ma<le  in  i*onformity  with,  434, 

4:t\  4Mi. 

BtUblUkaieBt  of  aillltiuj  rtiM^rratloaa,  2294. 
EMop^l :     I  Sit'  Hntm. ) 
In  niipt'ninR   claim   after  arcepdnfr   reward 
undtT  it.  liXi. 

A('<  ii<Mii  {HTNim  tt'rtlfx'lnif  In  own  behalf,  1300. 

.\dnii«<L«iitn  of.  after  plcti  of  g:ullt3r,  19Nf^l999. 

Afhdavltt..  Ijy2.     y  .*4*f  AJtliUtHt. ) 

A«  Mt  forth  in  rvi'onl,  2i:W  h. 

rhild.  <*omp4'tency  of  an  witnem,  1806. 

<'onfi'*««lon.  rJ99. 

Tonfllrtinif.  USI. 

<'opi.-.of  rtNordii.  etc..  1298-129ft.  1809,  1310.  1812, 

i:u;i.  i:il.s,  1H4.V  im«. 
rnmiriatiiiK  <tueiition«,  130H,  2474. 
iHxM-riiilivo  lixt  a>*,  1314. 
iN-^^-rtrr  a*  witnev*.  129H. 
I»iMMim«ntHr>.  12»:i.  12W,  130»-1317, 1M.V 
Emtr.  a<*<Mi.«ed  can  not  take adrantairc  of  when, 

13HH:  note. 
Kxpri*«*i*ion«  of  opinion.  12H9,  1290. 
Kxtt-nnatlnK  cin-um^tanct**,  1301. 
(*«-n«'rul  or  ii|x><*ial  ordcrw,  1H48. 
Infill*  jH-rMin.  c<»ni|»etency  a*  witneaK.  1.107. 
Inin><lnctlon  <if— 

,\ft«'r  ^I^•i^•  of  raj^r.  1001,  1002. 

Aftvr  pUm  of  iniilty.  994.  1002. 
Jiidirlal  notic<'.  12^. 
Ia'IU't  written  hy  acciiwd,  1316. 
MAtt«'r  of— 

In  Kpcciflcation.  714. 

Not  MibJtTt  of  pica.  1996. 
MoniinK  ri>|M>rt  ImmiIc  an.  1318. 
MuMrrrolU.  I'.-JB.  l:Ul.  1H43. 
N«u  .  rhamctcr  of.  2296. 
No!  taken  on  n-vlfcion  of  n*<*4»rd.  22M. 
of .  n'.JMmcnt.  IT  A.W..  I2.M-12ri3. 
of  iIU-ifHl  *ah'  of  anu*.  ct«'.,  by  aoldler.  227.V 
<»f!i«  i«l  |in|KTk.  1M:J. 
or«l«-r»  and  |mi(nt«.  aiithcntl<*atlon  of  c«>pie«of, 

HU. 
onl.r*   finntcd  offlilal  <**  ipliMi  of.  1294.  1312. 
I^anloii  line*  not  add  to  (^im)M>tcn(*y  of  wltncMi, 
1J> 


ETidenre — Continued. 
I>arol.  contract  can  not  be  varied  by,  983. 
Patent*,  deedn.  etc..  to  landu,  on  file  in  War  De- 

|>artmcnt.  copies  of.  13U9. 
Pay  account*,  coplen  of.  1315. 
Pay  ndln,  1311. 
Pertinency  of.  2473. 
Prcjiumption  of  law.  1302. 
I*rivilefced  cominunicationji,  1308,  IhtiL 
l*reviouM  conviction*.  2047-2054. 
I^roof  of  handwriting.  1316. 
IMiblic  enemy.  teMimony  of.  1297. 
R«»conl — 

of  iMiard  of  inveKtigatlon.  1291. 

Of  courtjt-martial  an.  121.  A.  W.:  372. 

Of  courts-martial,  authenti(*ated  <*opieii,  1309. 
Refreshing  of  memory  of  wltnem,  1304. 
Rulenof.  12K.S.  IJHfi. 
.•*e<'ondar>'.  1314. 
Statement— 

Of  accu5«iil.  2:V»2,  2853. 

of  »crvi<-e  II*.  2049. 
.^abptena  <luce}(  t4*cum,  1295,  1296. 
TeleKram.M.  1295.  1296. 
Testimony— 

(Jivcn  on  a  previous  trial,  etc.,  1291. 

Latitude  in  intnwluction  of.  V2kS. 

To  HUMtain  |>erjijry.  19K2. 
Wife,  competency  an  witnew,  1305. 
Witne**'^'*.  12KV12H7.  V2>^,  note.  1W9.  1297.  129H, 
i:ilKl-13UH. 
Exaailaatloa: 
A«t  of  (H'tolM>r  1.  IKW,  conntmction  of,  1322. 
.\Mt1ntant  Hunrconfi.  for  promotion.  131M. 
Bi'fon*  inu*ter-<mt.  1760. 
Boar*!  of— 

.\pproval  of  finding!*  of.  1323. 

Retir^'ment  on  reimrt  of, -2207,  2a0K. 
Can<ltdate*i  for  pn>motioii.  421-423.  429. 
Enll!(t<-<1  men.  for  appointment  to  comroiMik»D, 

\:V2\. 
Failure  to  ((hm*.  1321. 
For  HpiMiintnientn— 

Limitation  a*  to  number  of.  429. 

Physical.  429. 
For  onlnatuv  <*orx»ti.  1hH3. 
I*ronjotion— 

offleen*.  lUl'wixm. 

While  under  «»enteni*e,  1S30. 
Exrkaagr  fiadn: 

Ix***,  "itopiiagf  of  jiay.  28»4. 
Exrkaaar,  poat.     ( Set>  hiti  tjrchangr.  \ 
J^toppage  of  pay  to  r^>lmbiirie.  ISM.  note.  1424, 
1  42.'.. 
Exmted  order  or  •ralearv  of  dl««iUaal,  1 19l».  1200. 

IJrj.  1214-1216, 
Exrraled  Meateam:     (Se«'  piir*U»n  an<l  Smirntt.) 
Iiifl«  tntitrleation  on  account  of.  Vtl^. 
of  f..rfeiturv,  l.-flM. 
Exerallve: 
A<  1  Vance*  authorii!i'<l  by.  1«7. 
.Viiihorlty  to  iimkf  r«'gulation«.  IM  and  note. 
Authority  to  nitMlify  regulatt«>nii.  196.  mKe.  499. 


830 


INDEX. 


ExecBtlTf — ("ontiiiutHl. 
DiNchaixe  fnun  JH.Tviee,  1K79. 
Diwharge  of  retiivd  enliHtiHl  men  by,  2218. 
Dimnbwil  by.  ImW. 

JuriMdirtion  limitc<l  by  Tongrem.  500. 
PardoniiiK  l>ower,  Itm,  noU*.  1867.  1868,  1809. 

notf.  lM7t>-1873.  1«7H-1W«2. 
QuaKl  conditional  |iartlon  of.  1mn2. 
Relief  by.  2162-2163. 
Withdrawal  of  ohargt^  by.  1882. 
ExerntlTe  DeiiartaieBU: 

ActxmntinK  for  ordnance  t«torea.  1861. 

AnuM  an<l  ammunition,  iwues,  2096. 

Authentication  of  official  papen*.  1846. 

Dijipo(>ition  of  |K.TM>nal  property  of  UDit«d 
StateM.  2090. 

IflKUe  of  armn  and  ammunition  to.  1861. 

Land  for  intermenUi.  purehaiie,  2107. 

Old  material.  oondemniHl  Mtorvfi.  etc.,  2282. 

Prej«ideni  rei»re«ented  by  heads  of.  2294. 

Trannfer  of  pn>perty,  2091. 

ExerntUe  XaaiiloB : 
Appnipriation  for  lixhtK  for  fn^mndi*  of,  etc., 
465. 

Expea^ltarM  on  lands  over  wkirk  JBiiidlctloa  kaa 
■ot  bc^a  reded,  471. 

Extent loa  of  approitrlatloa,  470. 

ExteaaatlBfr  rlrraaistaBeeii  an  eTldeare,  1801. 

Extra  daty  pmji 

Acting  hospital  NtewanlN  1448.  note. 

Artifleer.  1329. 

Artimnit.  vxxtK. 

ClerlcK,  enliHted  men  detailed  ai*.  1332,  1338. 

Commimion  hh  auctioneer.  1336. 

(Vimpany,  baker>-  or  iMwt  ex<'hange  funds,  1339. 

Constant  lal>or  for  not  le^w  than  ten  days,  1S36, 

133h. 
Cooks.  i;mo. 
Cuba,  Philippine  NlandM,  Hawaii,  and  Alaifka. 

l;Vt4. 
I>ay,  length  of.  i:rjy. 
I>oubh'  coni|»ensation,  V-i'M. 
Enli»te<i  men  hj*  rei>«>rter?».  2172. 
For  work  while  on  leave  of  al^m-ntv.  13:t2. 
Forffitun*  of,  y.i*<i. 
Ijil^orcfx.  i:Ci>. 
Mechanio*.  IXV*. 

Men  on  «|uartcniia>ter  duty  at  West  Point.  1335. 
Mete*4.'nKrr  and  ty|H'writer.  1337. 
OmiHsion  of  j»ro vision  for.  fn>ni  appn>priation. 

44iO. 
One  day's  S4'rvirv  us  nuctioneiT.  \XMi. 
Packers,  or  chief  jnu-kcP'.  l:Wl. 
I»rohibite<i.  UM3. 

liuarterma.'*ler's  deiMirtmciii.  i:tl2. 
ReiM)rter  of  c<»urts-nmrtial.  i:i4.'). 
School  tcacluT.  l.C«.  IXls. 
Signal  Hcrvi<«-.  V.iM). 
Teanij«tcrs,  \:i:>. 
Telegraph  nprnitor  to  private  telejfraph  i*«in»- 

I>any.  \:{:ii. 
Time  of  peace,  1M2. 


Extra  datj  ^j-— Continued. 

Time  of  war.  1339.  1^1.  1342. 

Twenty  per  centum  increaae  of  |iay.  l3iS. 
Extra  pmj  of  Tolanteera: 

Medical  storekeeper,  appointed  under  kt  of 
May  20.  1862.  1316. 

Of  certain  officen)  under  act  of  March  3.  ISSa. 
ia46. 
ExtradlUoa: 

Juriadiction.  13:». 

Offence,  where  committed.  1326. 

Philippine  IsUnds  and  Cuba.  1328. 

Reqainition— 
By  inXerior  commander.  1S2S. 
By  Mexico,  how  made,  1324. 

Under  treaty— 
With  Grvat  Britain.  1327. 
With  Mexico.  1321.  1X& 
FalllBf  U  retire  to  fmp^  etc. : 

At  retreat,  35  A.  W. 
False  arrasatloa : 

By  ofBcer.  how  charged.  12S. 
False  aUrBis,  41  A.  W. 
False  rertlieate,  13.  60  A.  W..  110. 
False  elalMB,  60  A.  W.;  107.  108, 122. 
False  Msster: 

Penalty  for.  5. 14  A.  W. 
False  ootk,  60  A.  W. 
False  oAclal  report,  etc. : 

By  ofBcer.  how  charged.  124. 125i. 
False  recelK*  60  A.  W.;  110. 
False  refreaeaCatloBa: 

By  ofllcor,  134. 
False  retaru,  8  a.  W.;  1,  2. 
False  stateMents: 

Evidence  of  embeszlement.  120. 
Farrlors: 

Indian  scouts  am  1510. 
Fedoral  roarts; 

Witnem  fees.  2485. 
Federal  oAre: 

Included  in  civil.  1817. 

Fees: 

A»  notary,  of  War  Department  clerks.  ^'• 
Am  wftnew,  claim  for.  790. 
For  administering  oath.  isoi. 
Of  deponentn.  270.  271. 

Feloaj: 

Dewrtion  not  a.  129»*. 

Enlliitment  of  persim  ct^nvicti-d  «»f,  !.**•  '*" ' 

1273.  1696.  note. 
Militar>-  otTense  not  a,  1695. 

Ferry: 

License  for  landing  of.  1604. 
Field  oBreni*  coort,  80. 110  A.  W. 
Files:  iSee  Low  qf  rank  (trJUts,) 

Lorn  of  rank  or.  1626-1632. 

Flaal  MJMC'Bta: 

On  contrmctjt,  963. 

Final  stateMeata: 

Amenability  for  certifying  u\  whenerroo««*' 
1348. 


INDEX. 


831 


Flaal  «tat«>aiMitii — r4intlnu«><l. 
Av.iifT»«'«J  — 
r«llliiK  for  nioiv  than  wan  due,  13A1. 
^tiipiwtirc  of  |Miy  to  hati<tty,  liM. 
ra^huiK  "'f.  t»y  fiillMwl  men.  1*47. 
I)Miin>in»c  offloer.  eiTune«>uii  payment  without 

<!m*  vnu\  I'.^s.  note. 
Fniti<luh>nt.  \W,  i:t50. 

Liuhility  for  money  erroneoiutly  paid  on,  1849. 
N«»  |««rt  of  n  (liwhance.  ll'»7. 
FIsdlavH: 

Appntval  of,  10tK>.'J22S. 

Ah  Mt  forth  in  re<-«>nl.  'Jiatii. 

rhan»(t'  <»f.  hy  revicwini?  authority,  2239. 

Tondurt  to  the  prejuilice,  vU\,  under  chaiDre  of 

i*oiiiliirt  unhe^'ominR.  etc..  1961-1363. 
I  ourt  tfovrnu**!  hy  »«vl«lenre  In  connection  with 

pU-H,  13.V2. 
lMHHH>nivaI  of.  lOtU,  IUtW>.  1071. 
IM-M  I«*lnif  of.  I.VJ.  7»*. 
IM\  »i1k»-<1  to  v\vrk  by  roemljer  of  court,  798. 
Kxi-ffitlonnnnd  KUliKtitutionii.  IS^VliMO,  13M. 
<  *i  H  fltfTi-n*nt  diNtlnct  otTenne  not  authorixe<l, 

\M*K  i:ii;7. 
of  ••xMintniiiK  ti(iar<l.  approval  of,  1323. 
i»f  nlirlnif  Uwinl— .  2194,  219ft,  2^06. 

ApprovMl  of.  hy  Prexldent.  2194,  2196,  2206. 
<»n  rhnrKc  and  ii)Mf>l(ication  to  l>e  conaifltent, 

i:i\i.  1:j.V.,  1.S59.  13fH). 
IM<>u  of  irutlty  to  H|)e<'lHf*atton  hut  not  iruilty  to 

rhanri'.  i:tt2. 
Kti-onlinx  of  imiividiial  vot«ii.  136H. 
R.-vMonof.  2219.  'J^Vk 
S|»«mI  t\r « ifTciiJn*  under  i-haixe  of  another  apeciflc 

ofTrn'"**.  etc..  l.liXi. 
TW  vot.'— .  1:5IV|.  24.V». 

statvnK'tit  of.  In  nn'itnl,  1304. 
To  conform  to  plea  when  no  eviflence  iji  lntri»- 

duiH-<l.  i:tt2, 
l'{«»n  «*«<*h  chafKc  and  iipe<*iflcati<in  tf >  la*  iie|»- 

■  rat«'.  l:i'»4. 
1  l«in  what  to  tM*  Iia*ie4l.  136.\  ISiiiV. 
liar: 
A*  dl«tlniniitihc<1  from  at4>ppaice,  1.T70.  25177. 
Tan  a^-^nif  to  the  t'nlt4*«l  .«<tatef»  only.  1371. 
i\p»\  of  att<*n<lanre  of  witn«'Mneii.  1372. 
<*o«irt  ran  ni>l  dlriM-t  an  to  (H»ll<<«*tlon  of.  1371. 
lTn|ai*iahU-  only  tk%  a  piinbihment.  hy  courta- 

nutnlal.  i:i($9. 
Impri<«>nment  till  |iaid.  1373.  14«tl. 
Ki-«toration  of.  l*«'i?>.  note. 
stop)«irf  di«tinirui«hcd  fntm,  i:m).  2377. 
Firm  of  riMtrartorv: 
l*a>ni*-nt«  to  nicmlM>r%  of,  «M2. 

yinral  yrar: 

<'un>'nt.  Hw«. 

Flak: 

Kiieht  of  piM-ary  in  wali-r*  nt  l«Tritory.  1712. 

Flail  «Hr: 

<'4m«tnictiouof.  in  navijothli*  wati^m.  17^3,  17M. 

raptun-*!,  iVA. 

Liberty  of  alien  to  dl«|ilay.  404. 


Flav  of  tmre: 

Nature  prlvileKi***,  an<l  violatlona  of,  1374. 
Flocvlii*,  etr.,  9>«  A.  W. 
Forave: 

Ile?«t  quality  «if  l<M*ality.  904. 

Contrac't*  for.  H.Sh. 

For  horHi-M  of  Muti>ended  officer,  2424. 

MaKten*.  not  en  I  luted  men.  2216. 
Forrln*  Mfe* aard,  57  A.  W. 
Forelva  roaatry: 

Puni«hmcnt  for  ofTenaea  committed  in,  92 
Forelva  poaaeaaloan: 

Office  in  Cm\mh.  and  INirto  Rico.  18^6. 
Forelva  aerrlret 

AcceptlnjT  preaent*»  fn»ni  forei^i  CTOvemmenta, 
1:^75. 
Forelva  Harety  coaipaalea,  601. 
Forelira  territory: 

Am-st  of  deserter  in.  1096. 
Forelvaer: 

Violation  (»f  law  of  war  hy.  1.S70. 
Forfeltare: 

AccruluK  to  the  t'nlte<l  Sutea  only,  13M. 

ARHin^t  iaT?N>n«jk'r>'lnjf  with  armlea In  field.  162. 

All   pay  and  nllowancex.  without  the  worda: 
due  him.  1408. 

All  (>ay  due.  with  dishonorable  diacharye.  1402. 

All  iMiy  now  due,  or  to  become  due,  1402. 

Allowance?*.  1;<M.  lliKt.  1.197.  1898,  1408.  1961, 1982. 

.\mount  excvptc<i  tntm,  1.3H9. 

Appnival.  l;iM7.  i:{w. 

A.H  cfTectiMl  by  reiluction  of  rank,  13HH. 

Bounty.  1396. 

By  impli<'ation.  13m). 

By  ojn'mtion  of  law.  1370-l:r78. 

By  JH'nicnce,  niuxl  In*  expre>wed.  13W. 

By  Mimmary  iiwirt,  1401. 

Can  Ih*  remittc4l  only  mn  to  (lay  due,  1894. 

Clothinjc  money.  li:«. 

riothiUK  not  .NUhJei't  to,  13K2. 

ConiiM'UHation  no  {lart  of  |iay.  1969. 

<'ourt  todetlnitely  tlx  the  amount.  1379 

I>ate  of  onl«>r  promulicatlng.  1400. 

Ihite  of  onler  rcniittlnK.  1407. 

PiM-hafKc  o|NTatliiK  an  a  n*miaNion  of.  1892. 

I»i-p<>*'itlon  of.  i:t77.  I3M.  1.194.1895. 

Kxe<tjt«-<l  -M-iitcnce  of.  1.194. 

KxtendiUK  iH'Vond  term  of  in'rvUf.  1390,1.191. 

Kxtrii  duty  jiay.  i:ft»3. 

For  Unetil  of  com|«ny  fund,  etc..  1384. 

For  iMMieflt  of  (MMit  exchanfre  fund,  13h4. 

For  *jiiue  i^'ritxl  ak  confinement,  18W.  1:^*6. 

Inipliratioii.  i:tMO. 

In<-tdrnt  to  dfM*rtlon.  137r«. 

Ml««..iidu»t.  i:W). 

Monthly  fiay.  13kV1:iv».1:rio-1:W,  14i»6. 14<K 

of  pj»>  — 
iMir  iM'fon*  |»ntmulKation  «if  M*ntenif .  l.tsO. 
F.T  I  t-rtlflcatc  «»f  merit.  lK»y. 
Now  du»'.  l:\.t9. 

i  uily  d'n"*  !iot  inrlude  allowancea,  13V^. 
T«»  rt'lnibiirM-  the  I'lilinl  .^tateo  not  authorlxe«l 
hy  <»*'>ent»'iiiih  artirle  of  v»ar.  12. 

(>lMTation  of  M^nteniv  ImpoalnK.  232^i. 
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Forfeltar^ — ('(»ii  tinned. 
Pay  and  Hn<»wiinc«»— .  1«».  1902.  19«,  1919. 
Aocnilng  diirinK  unauihorlxod  abnence,  87S, 

renvmHl  i»n»iH»rty  ni  tlt>ortor  nnt  subject  to, 

1U&4. 
I»rivHtf  i»ropt»rty  oi  noldler,  1»9«. 
KeimburHemcnt  of  individiuilK,  13tM. 
Remiwions  of.  i:}77.  1»«.  IWB.  1894.  1-104-1407. 
R««torHlion  of,  i:m.  1X79. 
ReUiniHl  jiay,  1168.  137H.  1994.  1986,  1987,  1988, 

IM). 
Soldiers'  Honpe.  13M.  note. 

BtoppHge— 

Atrainut  pay  of  Hubitetiuent  enlliitinent,  1391. 

Dij»tln|fuiJ*be<!  fn»m.  2377. 
Travel  allowances — ,  1132. 

By  db*honorahle  dl^'haiye,  1168. 

r|Mm  diwharjre  f<»r  disability,  etc.,  11H4. 
Travel  pay.  VSJh. 
rptm  lieeoming  public  money  (>annot  he.  rv- 

fundcil.  i:«M. 
Upon  jientcnce  of  dirfionorable  dii«eharfre  only, 

1878,  i:«>7. 
When  illeicHl  and  void,  1»94. 
When  in  excewi  of  monthly  pay.  1408. 

Fanrerj: 

To  the  pK'Jndice.  etc.,  149.  IW. 
Treamiry  chin-k,  liability  for  |iayment  on,  14ia 
Voucher,  liability  for  ijax-menton.Shl.Hia 
ForflBfrolnatarr,  60  A.  W.;  109. 

Fort: 

Comp(*lling  Hurremler  of,  43  A.  W. 
Fort  Xoaroe,  Va. : 

CesHion  of  juriwliotlon,  6W». 
Fort  Skeraaa,  Idako: 

Opium,  Hale  at.  2289. 
FortltratloaN: 

Photoifrnphing  contrary  to  law  of  war,  1578. 
Forty  yeam'  i»ervlee: 

Retirement.  22(V>. 
Fraarhl*te: 

Acceptance  of.  624. 
Alignment  of.  t.2<M«l,  2120. 
EfTwt  of  consolidation  on,  2r20. 
Granting  of.  In  I'onquenil  countr>".  l.'>79. 
In  handM  of  rc<>eiver,  6;W. 
Fraad: 
Attempting  to  induce  officer  to  join  in,  how 

chargiNl.  12-\ 
EmU'Mlfmcnt.  ttc.  60  A.  W.:  107-122. 
Fraad  or  cowardice: 

IMblii'ation  of  (»mcer«  for.  1(W  A.  W.;  :«a.302. 
Fraadaleat  dlrorre  prore^dlBgN,  141. 
Fraadalent  eBllNtment: 
A«  to dis«jualifl<ationH  for  enlistment.  1421. 
Clothing  money,  li:i2. 
('ollu.vion  in  pnwuring.  ViQ. 
DeflniHl,  1412.  1417.  14is. 
r)ej*ertiT  from  the  Navy,  1422. 
I»is<'hurge— 
By  sentcnc**  f(»r.  142:J. 
HononiMc.  1416. 
Or  trial  of  minor  for.  11x2. 
Withoiit  honor.  127:>,  1419.  1420. 


Fituidaloat  MillsteMii— Continued. 

Diapoaition  of  offender.  141.3. 1414, 141^1419.101 
Enliating  without  a  diM'harge.  1418. 1419. 
Hone«t  and  faithful  wrrice.  1416,  1421. 
Not  void,  but  voidable,  1414.  141.S.  2221. 
Pay  and  allowancea,  upon  dtshcmoimbk  dif- 

charKC  for.  1423. 
Pay,  under,  1980. 

Service  1<«b1  when  accepted.  141.5. 1416.  2221. 
8er>iceii  under,  for  purpoae  of  retiremem.  221. 
Bummar>'  diaeharge  for,  1414. 1423. 
Travel  allowaneen.  11.12, 1968. 
Travel  allowanced,  upon  dishonorable diMrtMife 

for,  1423. 
What  conaUtulev  the  offence  of.  1412. 1417. 14J\ 
FrandalMrt  inal  atateBenta,  1SS0. 
PrMdvlnrt  Intent: 
Absence  of.  1S75. 
Fraja,  ete. : 

Who  may  quell.  24  A.  W. 
Fnelx 
Allowance  for,  not  affected  by  K»penrion.34Uf. 

note. 
Allowance  to— 
Enliated  men.  19M. 
To  oflVcerR,  191. 5-1918. 
Contractu  for,  888. 

contract  nurgeon  entitled  to  purchaw.  9W 
Ofni^em'  familicH.  1918. 
galea  to  ofHcera.  1M4. 
Fnelandliirlita: 

Appropriation  for.  462. 
Fnnda:    (See  PhNic  monry  and  PHbikftmdt.) 
Cover-in  of.  to  Treamir>\  2102. 
Credit  for  depoalta,  2128. 
Cuatonut,  militar>'  government  in  P«Jrto  Ww- 

480. 
Emergency.  4.V». 
From  mvingH,  fxist  exchange,  etc.,  IJWi  note, 

1424-1427. 
Loaw,  stoppage  of  pay.  2384. 
National  Volunteer  Soldiers*  Home,  expflnli- 

ture.  •2341-2»43, 
Public- 
Allotment  to  storm  sufferers  2300. 
Embezxlement— (See  Embrzdfment.) 
Defenjie.  l.*»5. 

Defined.  IM,  note,  1.'»-157. 
Illegal  payment  of  public  money.  157. 
Not  accounting  for  public  money  rectftA 

lfi6. 
Of,  (alae  atatementa,  evidence  of,  la. 
Of.  how  charged.  111.  119, 
FalM?  utatementa  concerning.  120. 
Garnishment  of.  1431-1434. 
Illegal  withdrawal  of.  fn  >m  deporitory.  embei- 

zlement.  1.S4. 
Larceny  of,  t'lO  A.  W.,  113. 
Mia«pprr»priation  of—.  60  A.  W.;  116. 
How  charged.  HI.  119. 
Trial  for.  after  ncparation  frf*m  wrrlfe,  11". 

UK 

l»ro<HHHl«of  Hale  of  article*  manufactuwoby 
pritonent,  496l 
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I'h4«— Continned. 

l*uMit>.-4V)ntinued.  ' 

Krfu^ifiK  to  trmnafer  or  dinburK,  114. 
Ki>«tituti(»n  of.  1K74. 

Kt-i-t'ivcd  lit  miliury  postn,  etc.,  character.  'JUtO. 

MAte  Soldiers'  Homcit,  i*x|ii>nditure,  '.^339. 
Faseral  ezpeB«««:    (See  Burial crpentet.) 

oflirin*.  1«6I.  1965, 
Farloavk: 

Atmiit  on.  in  line  of  duty,  1G20.  1621. 

Allowt'il  at  end  of  third  year  of  enlUtment, 
142H.  mu 

ArrtM  whilf  on,  97.  note,  517. 

Inrlii^ion  in  computation  of  ■ervice  for  ap> 
|Miintmt'Ut.  'Jff^i. 

Retirement.  222S,  2224. 

Rijrht  to  pension  when  diaabled  on,  1020-1623. 

W!i«.  may  grrant.  etc.,  11  A.  W. 
liaabllBv: 

\t>  an  offenw»  under  the  Articles  of  War,  1430. 

I>i*bup>inK  o(Bt*<'r.  1430. 

Not.  iMT m',  a  military  ofTenae,  1430. 

(>fB«-<T  vi<«itinK  houM'  of.  etc..  how  charge<1, 131. 

To  thf  pn'Jiidlee.  etc.,  \^. 

With  fnli<ite<l  men  hy  officer,  how  charged.  131. 
ItamUkMeBt: 

In  general.  Ml.  1431-14;>l. 

Of  military  pay  unauthorlied,  1431,  1433. 

Of  ro<iney  due  cimtractor,  Ml.  1432, 1434. 

fay  in  handu  of  third  penon,  1431. 

l*iiMl<-  funds.  1431-1434. 
fiarrlMni: 

r4ymiirlling  mrrender  of,  43  A.  W. 
ttesera!  roarta-aiartlal.     (See  Oyurt-imturtial  and 

<  'iturls-mnrfial  gmeral. ) 
lieaeral  oBrera: 

>Hntenixii of.  conflrmation  of,  IOh  a.  W. 
tteseral  •ertire  rlerlu  aad  Metteaffen^  1989, 1960, 

WA.  VXS,  1968. 
firaeral  nUt: 

Of  what  officeni  coniiiita.  1435. 

S«-<rrtar>-  of  War  haa dlriTlIon  of,  1435. 

suff  «»f  l*re*ldent.  aa  Commander-in-Chief  of 
th«*  Army.  I486. 


fn.voklnir,  25  A.  W.:  34. 
<iHty%lNir*  KattleieM: 
.%Ppro|>riation  for  moDomenta,  etc.,  for,  461. 
Cond«*mnailon  of  laud  at.  1561. 
Itonatuma  <»f  condemned  cannon  f^r.  461. 
Wtt|%lNinr  .^atloaal  t'emetorjt 
K>taMi«hmi*nt  of.  1771,  1772. 
fclflaa  laUlllffrare  ta  Um  eaemj,  46  A.  W.;  63. 
rMi4Brt  la  roataeaiealt 
Kemlitlnir  punlahmcnt  of  priaimeni.  356.  l4Ki- 
14M. 

•flilvr  oa  marrk.  He,  t 
<»ffl««ni  to  ke«»p.  .S4  A.  W. 
lit  alley  raae: 

In—  hargc  ftn  hatieaa  eorpii*.  14.1M.  note. 
Im«  eraor*  of  Ktalr*: 
AHMilntmcnt  of  retire<l  oA«H*n  an  f»fflrep*  of 

volunu-en*.  2211. 
How  emfiowered  to  0w  bond.  6M. 
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I  Ooremment  Hot|iltal  for  the  Inaaae: 

Kequiaition  for  military  prisoner  by,  2176. 

I'ay  of  officers  In.  1517. 

Sen<lingr,  after  dlachanrc,  inaane  prfaoners  to, 
1163. 
4iras«: 

Cutting  of,  on  military  rewervaU<»n.  1716. 

On  ^e^e^^•ation,  larceny  of,  1568. 
tireat  Brltala: 

Extradition  treaty  with.  1327. 
Gaaraatjr;    ( Sec  Cbfi/rocf . ) 

Bidder'N  bond,  no  statute  n*4|uiring,  560. 

Bonds.  569-^71. 
tiaard,  etc.: 

Quitting  without  leave,  40  A.  W, 
GaardhoMNe  tlaie: 

Remission  of.  2165. 
tiaardlaa: 

App«>intment  of—.  1040,  1517.  IMO,  1983. 
overotWeer  ft»r  dninkenneas;  effect  on  mili- 
tary Jurisdiction.  KMO. 
Over  Insane  officer,  1517. 
(j  a  idem,  etc.: 

Trial  of,  162.  164. 
Habeas  corpas: 

IMM-hargc  upon.  10K>.  1107.  lift).  1183. 

(rormley'scase,  143b,  note. 

Jurisdiction.  143}i-1443. 

ResLxtance  to  procew,  etc.,  1441. 

Returns  t«»  writs  of.  143^,  note,  1140,  1441,  1443. 

State  courts.  14:tH-1442. 

.**u-iK-nsJoii  <»f.  143t*..  1437, 1641. 1&i:{. 

Tarblfh  eaM'.  14.'Jm,  note. 

Where  writ  i*  i^suiKi  by  Cnited  Stateacouri,  1448. 
Handwrltlair,  proof  of,  1316. 
Harbor  liars: 

EHUblbhrnent  of,  17H2,  17n;,  17hM,2272. 
Harborla*  the  eaeaij,  4.5  A.  W. 
Hard  labor.     (Si>e /mpriar>Nm/*fi/.) 
Hawaii: 

Armm.  vU  ..  ishm^l  for  militia  of.  1739. 
Haj: 

Oxi  military  rt*m'rvation«,  cutting.  JOw*. 

On  n-MTvatlon.  larceny  <»i.  \hfi\. 

Cm-  of.  by  j«*t  trader.  JOCB. 
Headqaartrrm: 

Offlrial  )ia(H>ni  of.  1M4.  1M6. 
Hearla*  before  retlria*  bo«rd,  21V7. 
Hlah  neliool: 

Ann««  iM<U(><l  for  um?  of,  KW;.  note. 

iH'iMil  of  <UTk  <if  War  Department  to  instruct 
rad«'tsat.  MM. 

.STMrv  at.  of  offletT  detaile<l  lo  4xill»^*  duty, 

HIaliKay*,  pabllr: 
Kx|H'ii«lHun'  of  a|>pn>priatlon«  on.  4«*.7,  4*W,  472, 

Hire  of  day  labor,  Ml. 
Hlrlaa  to  do  daty— ,  M  A.  W. 

ronn:vingat.  37  A.  W. 
HUarai^oraaiaiBBltloat 

r..ii«ini(-tion  «»f  term.  57. 
Ho«  itlaad.  Ho. : 

I*ro|i*Tty  in  aiMTetions.  IViV. 
Holdlag  oBre.     iS^-e  Onl  tifirr  and  OjfUv.) 
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Holldaj*: 

Pay  for.  792, 1444-1446. 
Hoae,  Noldlem*:    (StH>  SoldUrt'  Htnne.) 

Forfeltiir€»  accruinK  to,  1384,  note. 
Hooie,  Tolaaleer: 

Burial  place  for  inmates  of,  1770. 

Court-martial.  1088. 
Hoalflde,  Jaatliable: 

Distingruisbed  from  mAnslaughter,  1636. 
HoBMt  aad  falUfal  Mrrlce.     (See  EHnUttmaU.) 

Authority  of  Secretary  of  War  to  decide  as  to 
1119.  ' 

In  ^neral.  1119. 1266-1268.  1272, 1274, 1275. 1416. 
1421.  21.')8. 

Reenlistmvnt.  2158. 

Under  fraudulent  enlistment,  1416, 1421. 
HoBorable  dlaeharf*.     (See  IHacharge.) 
Hone: 

Penalty  for  losing,  spoiling,  etc..  17  A.  \V. 

Transportation.  19G2, 19&3. 
Hospital: 

Admiflsion  of  officer's  servant,  1842. 

Fund— 
Forfeitures  for  benefit  of,  1384. 
Stoppage  of  pay  to  reimburse,  YJM,  note.  1424, 
2381. 

Hot  Springs,  14&4-1457,  2406. 

Pay  of  insane  officer  in.  1517. 

Steward,  transportation  expenses,  19G6. 

Stewards,  acting.  1447,  1448. 

Summary  courts,  2405. 

Time  spent  in,  by  prisoners,  1476. 
HosplUl  Corpa: 

Acting  hospital  stewards- 
Extra  pay,  144M. 
In  genernl,  1447. 1448. 
Travel  pay,  1447, 1448. 

Convalescents.  1453. 

Detail  to,  1447. 

Enlisted  nun.  1447,  1449-1451. 

Hospital  .steward,  transportation  fXi>en.'H»i«,  1906. 

Nursi*«,  emplojinent  of,  1452. 

I>rivate!».  1447.  1448,  1150.-1453. 

Reenlistmont,  1I4S. 

Tran«fer,  1449,  1450,  1451. 

Volunteers,  1450,  1451. 
Hot  Kprlnnt  Hospital: 

Amenability  to  State  jurisdiction  of  persons  at, 
145C.. 

Civil  employees  of  government,  1454. 

Discharge<l  enllste<l  men  of  Navy,  etc.,  1457. 

Officers  of  the — 
Marine-Hospital  Service,  14rM. 
Rfvenuo  Marine,  14'i5. 

Summary  court,  2406. 
Hoars  of  sessloa: 

For  courts-martial,  94  A.  \V.:  2M-2»«. 
Ice: 

Har\'esting  of,  on  navigable  WMters,  1795. 
Ideatltj: 

Mistaken,  1067. 
Illegal  seateaee.     (See  Seninur. ) 
iMplled  aatkorlty  for  ase  of  appropriations,  443, 
444,  473,  475-477.  479. 


iMpreMaeat  of  propert J,  661. 
iMprlsoaMeat:    (See  Qmjhtement  and  Pnrda 

Changing  place  of.  1468, 1469. 

Character  of.  after  termination  of  enlittn 
1460. 

Claim  for  wrongfol,  770,  786. 

Commencement  of  term  of.  1462. 

Congress  remitting  sentence,  1880. 

Credit  for  period  of.  prior  to  or  after  trisl. 

Deduction  for  good  condnct,  14S2-1484. 

Delivery  to  place  of.  1459. 1460. 

Discharge  by  executive  authority,  effect  of, : 

Escape  and  recommittal,  1475, 147& 

Extending  beyond  term  of  enliatment,  146( 

Force  and  effect  of.  1473. 

Good  conduct.  1875. 

In  general.  770.  786.  1378.  1456-1486.  1516. 1 
1880. 

Labor  during.  1461. 1467. 

Letters  during,  1472. 

Not  affected  by  dishonorable  discbarge,  1(& 

Prisoners  triable  by  court-martial,  I486,  IM 

Proper  authority  to  designate  place.  1499. 

Recommittal  after  erroneous  release.  147i 

Remission  of,  for  insanity.  1516. 

Removal  to  hoapltal,  1476. 

Sentences,  cumulative.  1479-1481. 

Sentences,  irregular  and  inoperative,  1^ 

Sentence  of,  until  fine  is  paid.  1373, 146L 

Termination  of,  by  a  second  sentence,  147& 

United  Sutes  penitentiary.  1470. 

Use  of  irons,  1465.  1466. 
iMproTeMent  of  rlfers  aad  harkan:   (Seefi 
and  harbor  u^trkt.) 

Acquiring  land  for.  1491.  2307. 

Additional  estimates.  14M. 

Civilians  employed  on,  1496. 

Contracts.  2301. 

Donations  of  land  or  material  for,  1491. 

Duty  of  offii^rs  employed  on,  1487, 148S. 

Hoate  and  Senate  can  not,  separately.  <^^' 
information  concerning.  1494. 

Inspection  of  unserviceable  property,  14*- 

Islan<ls  in  navigable  rivers,  1490. 

Lands  flooded  by  dams,  constructed  in,  1^ 

Liability  for  unauthorixed  obstmetioD,  1^ 

Military  stores,  1496. 

Natural  waterways,  1498. 

Necejwary  obstructions  to  navigation.  14S'^- 

Obstructions  to  navigation,  1488, 1489. 

Private  property,  obstruction  to  navigttioo- 
moval  of.  1488. 

IMrchase  of  land,  1491. 1492. 

Removal  of  wrecks,  etc.,  1488. 1489. 

Reports  of  purchases  of  supplies.  14^ 

Right  of  way,  2262. 

Rules  and  regulations  for  use  and  nsri^ 
of  canals,  etc.,  1498. 
laeapacltj  foaad  bj  rottrlag  board: 

Cause  of,  2196,  2196.  2203,  2204.  22(ML 
laereaaed  pay: 

Time  of  reenlifltment  to  secure,  2154, 219ft. 
Indlaa  ageatt 

Commutatloa  of  qoarten,  190. 
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ladlaa  ajrrBt — ("ontinued. 

Detail  of  Army  otHeera  an,  1835. 

I»ue  of  arxuit  and  ammunlUoD  to.  2096. 

Licenjie  trade,  14W. 

Mileaicv  of  officer  detailed  an.  1675. 

Militia  rendering  aaslstanee  to,  1?28. 

Not  Kuardian  of  Indian  minor  for  purpone  of 
enlistment,  1265. 
ladlaa  foaatry: 

Ai>|irehenfiion  of  fugitives  from  Justice  in.  1505. 

Arrest  of  Indians  in,  1506, 1507. 

Arrent  of  persons  selling  liquor  to  Indian,  1506. 

I>eflnition  of  term.  1498. 

lutnxluction  of  liquor  into,  97, 1500, 1501,  22R7. 

Urennf  U)  trade  with  Indians  in,  1499. 

Liqtlont — 

Character  of.  que^ion  for  courts,  1500. 
Dentructiou   of  buildings  used   for  storage 

of.  i.Vtt. 
De»truction  of,  introduced  into,  1503, 1504. 
Intnxluction  of,  into.  97.  1500.  1501,  2387. 
Wine  for  religiout«  purposes,  1501. 
Into  Alaska,  l.MU. 
Removal  of  intrudem,  etc.,  from,  487, 1506. 
Term  ajt  applied  to  Alaska,  1502. 
ladlaa  ailBor: 

Enlistment  of.  1265. 
ladlaa  polire! 
Arrest  of  deserter  by,  1068. 

iadlaa  prisoaer: 

Knlixtment  of.  I'M). 

ladlaa  rm^rratloas:    (See  RaiervatUm:) 
Introduction  of  liquor  into,  2287. 
Miliur)-  ret*er%'ation  on,  17U1. 
Removal  of  lntnider«.  etc.,  from,  4H7. 
Right  of  way  through.  1703. 

ladlaast 

Army  officer  can  not  hold  office  of  assistant  to 
ivputy  Commissioner  of   Indian  Ailsirs, 

1H3.V  ;i/'  * 

Ami(t  of.  on  civil  process,  by  military  authority, 

4^7.  490. 
rUims  for  property  taken  by  United  8Ut«a«777. 
Omnnel  to  defend,  in  civil  suit,  979. 
I»etail  <»f  officers  to  instruct.  489.  491. 
KnlUtment  of.  1269. 

t«le  of  intoxicants  to,  in  Territories,  2430. 
Trade  with,  by  post  trader.  2080. 
Trans{iortation.  4M. 
Trial  of,  by  military  commisiloo,  1684,  iM»Ce. 

Ifihft. 

ladlaa  soldier  or  sroatt 
MuAter  of.  as  farrier  or  blacksmith.  1510. 
Partlon  of.  1K75. 
I*ay  of.  during  arrest  and  detentfoo  by  civil 

suthorities.  .S17. 
Kay  not  retained.  1989. 
Belling  liquor  to.  1508. 1509. 
Share  of  compensation  paid  for  railroad  grant. 

1511. 

ladlaa  Territory  t 

Use  of  Army  in  apprehending  robbeia,  etc,  482. 


ladlaa  wsrt 

Attitude  of  Cherokee  Nation  during  civil  war, 

1513. 
Civilian  employees.  164. 165. 
Defining  nature  of.  1512. 
MisbehaWor  before  enemy  may  be  committed 

in.  56. 
Predatory  incursions  do  not  constitute.  1512. 
Statu.H  of  Indians  once  hostile,  returned  to  alle- 
giance, 1514. 
ladlTldaals: 

Reimbuncmcnt  of,  by  forfeiture,  1384. 
laferlor  oBcers: 

Appointment  of,  410. 
lafrlagemeat  of  pateat:    (See  PatenL) 
Clause  in  contract  to  protect  United   States 
against.  885. 
Ivjaaetloa— 
Against  obstruction  of  navigati(m,  1775. 
Against  officers.  743.  758. 
Against  railroad  company  at  Gettysburg  battle- 
field. Pa.,  1561. 
l^Jary  to  pers4Mi  aad  property: 

Reparation  for,  54  A.  W.;  78-86. 
I^Jsry  to  property: 
Penalty,  56  A.  W. 
laqalry: 

Courts  of.    (See  Omit*.) 
lasaae:    (See  InmnUy.) 
Officer,  resignation.  2186. 
I*enH>n»— 
Competency  as  witness.  1307,2466. 
Knlistment  of,  12.V4,  note. 
Prisonen*.  iiending  of.  after  discharge,  to  Govern- 
ment Hospital  for  the  Insane.  1163. 
Soldier— 
DlM-harge  of.  1162. 

Removal  of  charge  of  desertion,  1106. 
Reward  for  apprehension  of,  as  a  deserier, 
1079. 
lasaalty:    (Sec  Insanr) 
After  spproval  of  sentence,  1516. 
Bond  of  wife  of  officer,  1517. 
Guardian  insane  officer,  1517. 
Objeitiun  to  witness  on  account  of,  2466. 
l>f  sccused  on  trial.  1515 
Pay  of  insane  officer.  1517. 
Remission  of  sentence  for.  1516. 
Sentence  made  null  and  inoperative  by.  1516. 
laspertloa: 
Dijibursements  of  appropriations,  1128. 
Unper>'iceable  material  at  national  cemeteries, 

22M1. 
rnser%'i<*eable  property,  1498. 
laspeetor-UeaeraPs  DepartBieBt: 

Inspections,  condemned  stores.  2281.  2285. 
lastmaieBtalltles  of  gevenimeBt: 
Post  exchange  and  other  funds,  1384,  note,  1424. 
1425. 
lasaraaee,  456. 
lasarrtetloa,  reWIIloa,  sir. : 

Crimes  during.  68  A.  W.;  87-«l 
latermsst  of  dscsMsd  aaaars^  1964. 1966. 
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Interest^  Mcrulng: 

Stopped  by  dishonorable  discbarge,  1052. 
Interpreter: 

Member  of  court  as,  1518. 

Officer  preferring  charge  as,  1519. 

Prosecuting  witness  as,  1519. 

Trial  of,  162. 
IntoxleaBts: 

Introduction  of,  into  Indian  country,  15P0, 1501. 
1503, 1504, 1506. 

Sale  of,  2287,  2290. 

Sale  to  Indians  in  Territories,  2439. 
Intoxicated  persons: 

Enlistment  of,  1258,  note. 

Penalty  for  enlistment  of,  3  A.  W. 
Infentlon:    (See  Patent.) 

Of  employees  of  United  States,  845. 

Prohibition  of  purchase  of,  1891. 
InTcntor :    ( See  Patent. ) 

Member  of  Board  of  Ordnance  and  Fortifica- 
tions, 1891. 

Proof  of  priority  of  invention,  1884. 
InTolantary  assignments  of  contracts,  903. 
Irons: 

Accused  not  in  general  to  be  placed  in,  while 
on  trial.  1047. 

Soldier  under  arrest  not  in  general  to  be  put 
in,  511. 

Use  of— 
As  a  ground  for  clemency,  1875. 
On  prisoners,  1465, 1466. 
Irrigation: 

Cession  of  jurisdiction  affecting,  690. 

Ditches— 
On  military  reservations,  2068. 
On  rights  of  way,  2264,  2265. 

License  to  use  water  for,  1608. 
Islands  in  navigable  rivers: 

Hog.  1559. 

Title  to.  1490. 
Italian  labor: 

Employment  of,  on  contracts,  954. 
Jackson  Barracks,  La.: 

Cession  of  jurisdiction,  684. 
Japanese  cooks: 

Enlistment  of.  1282. 
Jeopardy: 

Meaning  of  term,  303. 

Twice  in.  102  A.  W.;  152,  303-313. 
Jndiclal  notice,  1294. 
Jadiclary: 

Power  to  determine  end  of  war,  2457. 
Judge- advocate: 

Absence  of,  1539. 

Affidavits  before,  1554. 

Appointment  from  civil  life,  433. 

Apfwintment  of,  74  A.  W. 

Appointing  of  reporter,  2168. 

Arrest  of  accused  by,  1535. 

Authentication  of  proceedings,  1524. 

Authority- 
Regarding  charges,  1631, 1532. 
To  enter  nolle  proHcqui.  1797. 
To  excuse  from  court.  1008. 


Judge- advocate — Continued. 
By  whom  appointed,  1520. 
Challenge — 

By,  255. 

Of,  248. 
Civilian  a»,  1528. 
Closing  argument  by,  1642. 
Competency  as  witness,  2463. 
Court  in  closed  session,  1547, 1548. 
Depositions,  1558. 
Duties-,  90  A.  W.;  2078. 

Not  to  be  interfered  with.  1541. 

Toward  accused,  1633, 1634. 
Employment  of  couuBel  to  assist,  982,  983. 
Erroneous  statement  of  regiment  or  corps  of, 

in  order  convening  court.  1859. 
Execution  of  court's  orders  by,  1538. 
Fumlshing  opinion  to  court,  1686. 
Hostile  to  accused,  1629. 1530. 
Judge-advocate  on  staff  as,  1527. 
Members  of  court  cutting  as,  1526. 
Not  subject  to  challenge,  1529. 
Oathof,  85A.  W.;  274. 
Of  corps  of,  duties,  1556,  note. 
Of  department,  oaths  administered  by,  1808. 
One  for  each  court,  1622. 
Pay  of  acting,  1864. 

Presence  of,  to  be  noted  in  record.  2136  d. 
Presumption  in  favor  of,  1646. 
Process  of  attachment  of  witnesses.  1651, 1552. 
Records  prepared  and  transmitted  by,  1537, 1515. 
ReUef  and  substitution  of,  1523-1625. 
Reporters  for  court,  1648,2168. 
Service  of  subpoenas,  1650. 
Subpcena  of  witnesses  by,  1649. 
When  witness,  1540. 
Who  may  be  appointed,  1621. 
Witness,  compulsory  attendance,  2478,  note. 
Witnesses  summoned  by,  1649. 
Judge- Adrocate-General : 
Charges  prepared  in  office  of,  723. 
Claim  to,  for  reporting  proceeding  of  court?, 

1558. 
Copies  of  reports  of,  to  outside  parties,  1557. 
Functions  and  duties  of,  1665. 
Opinions  on  State  matters  to  State  officials,  1556. 
Proceedings  of  general  courts-martial,  dispoM- 

tion,  113  A.  W. 
Recommendations  on  applications  for  pcu^on. 

1876, 1876. 
Records  of  courts-martial  transmitted  to,  lbi^. 
Reports,  confidential,  1557. 
Jadgment  against  army  officer,  746. 
JnrisdlcUon: 
Cession  of.    (See  Cession  of  Jurisdiction.) 
Courts-martial— 

Concurrent,  87,1688,1689. 

In  time  of  war,  etc.,  89. 

Murder.  148. 
Expenditures  on  lands  before  cession  of,  471 
Extradition,  1326. 
Habeas  corpus,  1438-1443. 
Military  commission,  1166, 1680-1692. 
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JaiiUlrtloa— Oontinued. 
Of  civil  I'ourt,  retired  oflicer  retained  in,  by 

militar}-  authority,  2215. 
Of  Kxf<nitlve  limited  by  Congre«,  800. 
of  treneral  court-martial,  1024-1041. 
(»f  retirlnx  board]*,  2108. 
Of  state  over  penonit  at  Hot  Springs  Hocpital, 

U'«6. 
(»viT  n'M*r%-atlonii.  97,  96.  102.  103. 
(*on«Mim"nt.  W*. 
Exchuiive.  97. 
Over  State  territory— 
<'oneurrcnt.  ('.74.  679. 
Exelunive,  672,  673. 
I*ti*t  commander  over  priiMment,  14M5. 
Territorial.  <iver  militar>'  penmiut,  243h. 
Jaror: 

Kniiotment  while  fii*r>'iuK  at*,  757. 
Jary  daty: 

Retireil  »)ffleen«,  2201. 
JB«tlr«  of  p^mrti 

Not  authorize<l  to  arreot  deiierter.  1088. 
JBAtltratloBii  of  rareUcm,  537.  639,  MO,  Ml.  .W3. 
KaBMUi  and  lliMoarl  Brl^ffr  foaj^aayt 

KiKht  of  way,  ruling  on.  22tiO. 
Ijibor  aad  aiaterlal: 
<uiitrHct!».  W5.  •M7,  «M9-«:»2. 
I'Mvment  of.  m^'ured  by  bond.  570,  note. 
Labor: 

Hiring  day.  r<6l. 
Laborrrn : 
Extra-<luty  |»ay.  i:i38. 

rivlliaii.  in  military  service,  contractu,  896.  diVy. 
Laborem  or  aieebaBlai.     ( S4>e  Eight-hour  law. ) 
Larbe*  aot  laipaUble  to  tallH  KUUi^  550. 
Laare  n^rrraat  not  a  aoMcoaiMluloaed  oBr^r,  411. 
Uad: 
.\)mni1f>iietl.  rcven<ion  of  title,  2116. 
,\r.|inrinK— 
Hy  t-nilncnt  domain,  1246.  1247.  2109. 
K«»r  impn*venient  uf  rivers  and  harliom,  ]|91. 
AlitnAti«m  of  rnitiHl  SUte<t.  2113 
.\ppml««ti»»*rii  of.  for  National  <'emeter>',  1763, 
Appri>priation  by  State,  for  right  of  way.  2110. 
r.-^ion  of  juri*4liction  «>ver.  on  neaithure,  1560. 
('«iim1«  intiatinn  of.  21tr2.23U7. 

At  <t<tt>oburK  ^jattletield.  1561. 
r»tii\t\arn  »•  of— • 
Irit«r.-*t  of  l*nite<l  .•*Ute«.  20H7-20H9. 
Vi»wl.  iiiil«*««>  authorixe<l  liy  tVinirn'M*,   livl.   \ 
no!.- 
ro|iir«  of  |intfnt)>.  dee«l*.  etc..  for  u^h*  a*  evi- 

«l»iii  «■.  l;ft»9 
rouiiM-!  i<»  «'\nmlnr  title  to.  *jm). 
lM<>|<»>iiioti  of  riiite<l  Stat*"*.  2nK7. 
I»otiHt*'il  •■r**<'tion  of  hiiildlnir<«  on.  2ia'>. 
l»oniitioii  of.  for  lm|»n«vi-m*'nt  of  rivcr«  and 

liiirr*..r«.  ll*il. 
Kxi-m|itii>ii  fri*ni  taxittiori.  J42'>-2i36.  ' 

Kl<aii|t<l  h\  Mam*,  cti-..  1 1'/J.  ' 

<ijft  of.  to  I'tili.il  strti*-*.  21ur),21(»i 
rilt-ifiil  iNt  uiMttoi)  of.  21110 
Injinu  ttou  airain*t  ntilma*!  ronifiany.  15f»l. 
In  lltiKatioii.  (layment  of  rent  on.  15m 


Land— Tontinued. 
Juri}«diction  over  ceded,  2l29-243(i. 
Laying  of  water-pipen,  2i0k9. 
U'-awe  of.  1585-1592,2307. 
Ucenm.',  1599-1616. 

Military,  on  Indian  rcfler>'ation,  17ol. 
Mineral  or  phosphate,  1590. 
Mineral— 

U>a]«eof.l590. 

Right  toproepecton  military  reienratifm,  1703. 
Over  which  juriMliction  ha*  not  been  ceded. 

expi'ndlturen  on,  471. 
I*ho«iphate  leoiie  of,  1590. 
l*ro<lucU»  of.  property  in.  2101. 
Property- 

In  accretion!*  t<»,  1559. 

In  bed  and  Nhon>  of  navigable  watem,  1599. 

In  mtmument  erected  by  I'nited  States.  1562. 
I*roti^*tion  by  injunction  from  trei(pa«i,2115. 
iniblic— 

DiKtingniNhetl  from  miliury  re!«ervation.l700. 
1709. 

Revocable  li<vn>*e  for.  226«.  2»i7. 
PurchaM.'  of— 

For  burial  puri>o!«i'?*,  2106, 2107. 

For  improvement  of  river*  and  hartN>r*,  1491, 
1492. 

For  rnite«l  State^.2105-210N.23^M. 
ininhtt'KNi.  tltU-  to.2114. 
Hcscrvt^l,  transfer  of.  2299. 
Kijfht  of  eminent  domain  over.  17»19. 
KfK'hl  of  way.  22.'*^22tW. 
Tniteil  State?*,  trannfer.  20mm. 
Vi*^tlng  of  title  in.  by  sutute.  2112. 
Wfcier-reMTve.  riKht  of  way.  22»i3. 

Laavaavr: 

l)Nr^'>I>eclful.  VJ.  J*  ,V.  \V.;  l;V-15.  14:i 

Larreay: 

By  deMTter.  <»f  bom>wtil  pn>|>erty,  1J64. 

Cotifltienient  in  fK'nitentiar)'  for.  291.  n«»te. 

I >i«)M tuition  of  money  (»n  aci{uittal  of.  1  v».V 

Hay  on  n-*HTvation  xubjei't  to.  1563. 

In  time  of  war.  iuMirrection.  etc..  5H  A.  W.;  w*. 

Plea  and  •ttatement  inconsistent  in  cane  of.  1993. 

iT^JlM-rty.  fiO  A  W.:  ll.H. 
F\inii»lie*l  or  inlend«tl  lor  the  military  wrv- 
ire.  IIX 

.*^tate  dl>Ml>ility  on  c«invlction  of.  1566. 

To  th«'  pnjudiii-.  etc..  14m.  149.  151. 
Laiit  preeedia*  tens  of  ealUtMesL,  127<<. 
lji«Bdrr««: 

WiU-  of  <Mi|<hera«.  lri;v*. 

Lai«*»: 

K\  tdi  III  e  of.   Ki-vi*cil  Stii:ut«>^,  2216  and  Dote. 
l^M  al  an<l  tem|M>rary.  e(Te**t  of  RevUeil  Statnt«a 

on.  J^:i>». 
Martial.  I»i.?>l«i4«..     ■S«-e  M'lrttai  hiw.  » 
<>l  the  lnn«l.  meaning  of.  96.  note. 
Pn-MimptJoii  of.  i:irj. 
Tirrititrial.  niiiitury  |MT«»n«  Mibjei't  ti»,  24.tf*. 

Ijiw  uf  nor: 
Alienation  of  lmino%-Hble  pro|ierty  mH  )u«iilled 
b> .  I.i7v.  i:»M. 
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L«w  of  wftT — Continued. 

Amenability  of  officers  and  soldiers  to  laws  of 
conquered  country,  1676;  note,  1580. 

Bond  furnished  not  to  violate,  1571. 

Contributions   from  enemy  justified  by,  1576 
1581. 

Defined,  1567. 

Foreigners  subject  to,  1570. 

Instances  of  violation  of,  1569, 1570, 1578. 

Intercourse  with  enemy  prohibited,  i567. 

Laws  of  conquered  country  in  force  under,  1576. 

License  of  property  under  military  govern- 
ment, 1584. 

Newspaper  correspondence  in  violation  of,  1574. 

Photographing  fortifications  forbidden  by,  1578. 

Provost  court  during  civil  war,  1577. 

Purchase  of  movable  property  in  Porto  Rico, 
1583. 

Retaliation  justified  by,  1572. 

Right  to  property  in  Porto  Rico  under  treaty, 
1583. 

Seizure  of  moneys  as  justified  by,  1575. 

Special  tribunals  appointed  under,  1577. 

Suppression  of  newspaper  as  justified  by,  1573. 

Suspension  of  local  laws  under,  1576, 1780. 

Taxing  enemy  justified  by,  1575, 1581. 

Title  to  real  property  during  military  occupa- 
tion. 1579. 

Validity  of  law  promulgated  by  military  com- 
mander, 1680. 

Violation  of,  1569, 2346, 2349, 2350, 
Lease:     {Hue  Kent.) 

Acceptance  of  rent  as  waiver  of  forfeiture  for 
assignment  of.  1585. 

Amount  of  rent  to  be  paid  under,  1591.     • 

As  to  bids  for.  1591. 

Assignmeut  of,  15Hr>,  1587. 

At  will  a.s  distinguished  from  license,  1600. 

Date  on  which  it  becomes  operative,  1592. 

Execntc<l  Inter  than  date  in,  1592. 

For  a  number  of  years — 
At  a  rixed  rent  not  legal.  8tt6. 
At  a  nominal  rent  legal,  S86. 

In  duplicate,  1590. 

Lands,  mineral  or  phosphate,  excepted,  1590. 

Of  rnite<l  States  lands.  20S7. 

Payment  of  rent  where  land  in  litigation,  1588. 

Procedure  where  rent  claimed  by  two  parties, 
15K8. 

Public  7>ro])erty.  disposition  of  proceeds,  2084. 

Revocable  and  not  to  exceed  five  years,  1590. 

Revoc'able  in  lieu  of  license,  1590. 

Tennination  of,  by  nonpayment  of  rent,  1586. 

Written  notice  of  renewal,  etc..  not  a  binding 
contract.  882. 
LeaTt'N  of  absonce:  (See  Ahsmrt. ) 

Allowance  during,  1593. 

Annual,  of  clerks  of  War  Department.  803. 

Authority  of  Chief  of  Engineers  to  grant,  1597. 

Authority  to  grant,  1597. 

Cumulative,  15%. 

Extra-duty  pay  for  work  while  on,  1332. 

For  indefinite  period  for  clerks  of  War  Depart- 
ment. 8(K). 


Leaves  of  ibseBee— Continued. 
Mileage  where  terminated  before  expintioa, 

1669-1671. 
Pay  during,  1693. 

Payment  of  telegrams  applying  for,  477. 
Period  of,  not  to  include  absence  In  suspensicn), 

1594. 
Sick,  of  clerks  of  War  Department,  80S. 

For  sickness  in  family,  801. 
Termination  of,  1595. 
To  student  officers,  1598. 
Without  authority  by  War  Department  derk, 

800. 
LeaTeBworth  Military  Prison: 

Subsistence  stores  furnished  for,  2389. 
Legal  holidays.    (See  Holidayt.) 
Legislative  departMent: 

Authority  to  restore  officers  to  Army,  2367,2373. 
Letters: 
As  evidence,  1316. 
As  waiver  to  claims  against  the  United  States, 

881. 
Containing  proposals,  866,  879,  note,  881. 
Ordering  material    not    binding    on   United 

States,  884. 
Prisoners',  1472. 
Levees,  Hlsslsslppl: 

Construction  of  a  public  work,  1286. 
Liability: 
For  deficient  or  damaged  property  after  sepa- 
ration from  service,  383. 
To  trial  after  separation  from  service,  117, 11& 
Llcease:  (See  Revocable  licence.) 
Acceptance  of,  1599. 
Defined,  1599, 1614. 
Ejectment  after  revocation  of,  1609. 
For  erection  of  church,  1615. 
For  irrigation  purposes,  1608. 
For  landing  of  ferry,  1604. 
For  use  of  soil  under  navigable  waters,  1605. 
Form  of,  1614. 

Grant  of  interest  invalidating,  1600,  1613. 
Introduction  of  liquors  into  Indian  country. 

1500,  1506. 
Lease  at  will  as  distinguished  from,  1600. 
Merchants',  for  seller  of    condemned   sttires, 

2278. 
Not  assignable,  1610,  1613. 
Not   authorized  where    injuring    reservation. 

1606.  1608. 
Not  permitting  appropriation  of  property,  1601. 
Of  property  under  military  government,  15S4. 
Oral.  1614. 

f^irposes  granted  for.  1611. 
Revocable  lease  in  lieu  of,  1590. 
Revocation  of,  1607. 
To  commit  waste,  1616. 
To  trade  with  Indians,  1499. 
Where  exclusive  jurisdiction    not    in  United 

States,  1612. 
Where  land  not  property  of  United  States.  1602, 

1603. 
Whert»  I'nifed  States  has  right  of  conservation 

only.  ia)2,  1603. 
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LlrvsM — ('ontinncHl. 

Without  rtxht  of  WAy.  1609. 

Wiihoiii  u«.ufnirluiir>"  lnt€'n*j»t,  Ift99. 
lArmn  OB  roBtrarton^  MVM7,  OTvJ. 
L1vIiI»m4  farl: 

A|»iin»priation  for.  itiSl. 
Llvktik  fwr  KxeratUe  lABtlon  frosadiu  »tr.,  465. 
LiMb,  artlirUI.     iSev  Arti/Mal  Limb. ) 
UmlU  Af^: 

Rtt  nlUtmont.  21M. 
Uailtik  of  arreM,  504. 
Uailtatloa  an  to  rftlrlnir  boards,  2193. 
UalUtloa  of  proaM-atloa,  103  A.  W.;  :U4-3:£2.  7h1. 

Wm.  11110-1102.  1679. 
LlMltatloa,  statat«  of:  {S*.^  StattUr  o/  Umitation.) 

iM-^rtlon.  1(B  A.  W.;  1077,  1100-1102. 

How  i*Unr1i'<l.  320. 

InotAiu*f<*  <»f  no  impediment  to,  SLV^Sl?. 

LimitNtion  of  juriNdiction  of  Court  of  CUdmii. 
TM. 

Mllltnry  rommi.Hiiionii,  ld79. 

Whjvit.  :w». 
line  of  datjr: 

A)'^*nr«>on  furlotiKh  within  meaning  of  term, 
liVJiv-1623. 

.\)M-nrf  on  |NU«  within  meaning  uf  term,  1625. 

Con-tnirtion  of  term—,  1617-1G25. 
Ky  Interior  and  War  I>epartment«,  lc>2a. 

Iitotanrcfiof  diaabilitieit  re«'eived  when  not  in, 
l«;ih,  1619. 

N«  v'ltK<'n«'(>  of  (li)iable<l  M>ldier.  1622. 
UM«ldat«d  daaiavM: 

rommtt'..  9\\  yil-»23.  «n,  «». 
Ll<i«oni:  i.'H.'*'  SaU  o/  inttwininh.) 

Pt-^tnirtlon  of.  in  Indian  e<iuntry,  IMtt.  l.MM. 

]t)tro«lui*tton  of.  into  Indian  country.  97.  15U0, 
\'^H-V4H.  KiWi.  22H7. 

>«<«  »»i.  hy  |KjHt-exchanyc  in  prohibition 8tate*i. 

Im-..(  f.v.lvllian.  2->^. 
Lwal  upllita  roaatlr*: 

<«m1*-  I'i  intoxicanto.  2>7. 
Uraltly: 

Mt-HntuK  of  t«'rm.  964. 
Lofttt  of  raak  or  tie*: 

.\p|'r»«>al  of  •K-ntcnre,  lii27. 

(ontiiiiiiuK  puntf»hment.  1A26. 

Kfl«-«  t  of.  uvjfi.  114 »te. 

Kxi«  iition  o!  M'ntfiici*.  Ifi32. 

Liiiinl  A*  nfTrrtinK  relative  rank.  \6M. 

Sotifii-ation  of.  to  ."^Tn'tary  of  War.  1627. 

Mfiji-i  tion«  to  ini)M«'inK.  1626,  note. 

•  *ti  n-trnnrntal  li»t.  1629. 

rard^.n.  lf.>.  l»ai.  16:«. 

f'roijiotlon  in  efTtN't  a  (lardon,  162^.  1632. 

h«  nif*ion  of.  ltV>.  1631.  1(02. 

!'.•-«;< •rittion.  l»»7i. 
LoaUlaaa: 

iH'iAil  of  ofArerN  n|»<»n  military  <*«mrta,  1^3^. 
Lowr«t  bidder,  K'i(».  k'c,  hSS.  ^(Kl. 
LyiBff  oat  of  oartrra,  :U  A.  W. 
■arklaar  5fatloaal  Park: 

Tax  on  private  improvements  in.  Ji-'Ci 


XalU: 

Remittance,  pay,  or  money  by,  1972. 
■alprartlrv  by  aedlcal  oBrvr,  1&9. 
■aaalaavbter  (nee  Murder): 

Artielea  of  war,  charKealile  under,  1633. 

In  time  of  peace,  1633,  1635.  1636. 

In  time  of  war,  inmirrection,  etc.,  fw  A.  W.;  88, 
1633.  1634. 

JtL«(tiflHb)e  homicide,  dixtininilahed  from,  1686. 

Munier,  charKed  a«,  148, 

Murder,  diiitinguiiihed  from,  1750,  note. 

Of  Moldier  by  officer,  1634-1636. 
Xapn: 

rre{Mire<l  by  river  commindonii,  diitpoaitlon  of, 
2269. 
Xaiiae  Corps: 

Enlistment  of  deaerter  from,  1260. 

Service  in.  not  nervice  in  the  Army,  1276. 

Trial  for  dexertion  from  Army  of  a  deaerter 
from.  1097. 

War  M-rvice  in.  for  retirement,  2222. 
■arise- Hospital  Kenrlce: 

Admi.«ion  of  ofnceni  of,  to  Hot  Springs  Hoapi* 
tal,  1155. 
■arlae  oBcem: 

With  n'KuInr  officers  on  cotirts,  78  A.  W. 
■arlne  wbo  deaerts  aad  eallsta  !■  Anay,  74. 
Xarrlace: 

Authority  for  pn)hibiting  soldiers  from  ooil> 
imetinK.  163>«. 

officer  ran  not  Molemnlxe,  1637. 

of  Hctldicr,  not  niil{tar>'  ofTense,  1688. 

Wivc«t  of  ioldieni  introduced  into  post,  1638. 
Xarrled  aieB: 

KnliMm«-nt  of.  1257. 
Xarrled  woaaa: 

\h  Ml  rely.  .Vi<). 

I*Hy  (»f  iiisHiif  huNband,1517. 
■art  la  1  law: 

Authority  of  (\>mmandinK<teneral  under,  16I0L 

(Mvil  pnMttHlinjfM  enjoined  under,  1641,1644. 

iK'clHrution  of  n(»t  neoemary,  1645. 

I)i-tin»nii*>hc4i  from  military  goreniment.  1689, 

!l«>tf. 

KfTfct  of .  1«^40. 1644. 
.IunMlictlon..>,  note. 
Mtlltary  not  under  ."^tate  authority,  1646. 
Not  tiuthori/liiK  cx«*e»a  or  undue  violence.  1639L 
TtriiiinAtion  of,  XiA'l,  1645. 
■aterlal  aad  labor,  M5.  M7,  M9-952,  1491. 
Authority  of  S<*<'ret«r)'  of  War  to»ceept  doo*- 

tioii«of.  1491. 
l>cli\  in.  eon  tract*.  943. 
■axlaiaai  paaUbaieBt:  <.«*ee  Pifni>Amirf*/. i 
AutiiorliUHl  confinement  explaiiicil.  16ri2. 
I>i^hofll»^able  diM'hATge    be<*auM'   of   prerloCH 

eorivlctionn.  1647. 
KalH'  Hwi'arinir.  19NV 

I^-Kality  of  N'ntcn<*e  excve<llnif.  H»ii).  Ififil. 
Meaning  of  wonl  djiy.  1649. 
'.>fTen««<-  by  Nuti^titution  of  punishment  made 

triable  bv  ittferior  eiturt.  IMh. 
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MazImib  panltkMent — Continued. 

SuhfftitutionH  of  punishment.  1648.  16S'J-16M. 

Trial  by  general  court  for  oflenne  within  juris- 
diction of  Inferior  court.  1647. 
Maykea : 

In  time  of  war,  insurrection,  etc.,  5S  A.  W.;  W, 
Merkaalrt: 

Civilian,  in  miliury  service,  contracts.  896.  ffW. 

Extra-duty  pay,  1338. 
■edal  of  koBor: 

Application  of  the  law  regarding.  l&S?. 

Not  awardable  to  contract  lurgeon.  1656. 

Personal  awanl  ni^cessary.  16&5. 
Medical  atteadaare: 

General  service  clerks  and  messengen,  1968. 

Of  civilian  employees.  448.  449. 
Medical  cadets: 

8er\ice  of.  1908. 
Medical  departaent:  (See  Actinp  omiMant  orOm- 
tract 9nr{)tun* &n<\  Auiatnnt gurgeon.) 

Hospital  steward,  transportation  expenses.  19(i6. 

Promotions  in,  3076. 
Medical  oMcer: 

As  county  physician,  effect  of,  1H17. 

Attendance  of  physician  in  lieu  of,  1660. 

Duties  of.  regarding  families  of  ofBcera  and  w»l- 
diers,  UkM. 

Effect  of  law  of  StaU.*  on  practice  of,  Kkll. 

Eligibility  for  court-martial  duty,  165/9. 

Malpractice  by,  159. 

ResfMmsibilities  of.  165m. 
Meabeni  of  Congrem: 

Not  to  be  interested  in  contracts.  mV>. 
Medical  storekeeper  la  cirll  war: 

Extra  pay.  1,^16. 
Meaiber  of  coart: 

Alisonce  of— 
During  taking  of  evidence.  ItWJ.  note. 
To  Ih"  cxplaiiitMl  by.  10»;i'. 

Acting  a«<  judgc-adv«K-atf.  1VJ»; 

Active  offlcera  tnily  eligible.  IW,  'JlX». 

Additional,  affct-ting  the  validity  <»f  i>nKiHKl- 
Ing?*.  h'i*'<:\,  liuvi. 

Ah  intcri>rt'ter.  1.'>1**. 

Authority  t<»  rxrUM-.  lUJ**. 

Behavior  of.  87  A.  NV 

rivilijiii.  llKis. 

DI.Mnis.sHl  of.  (luring  trial.  irrfV.. 

F^xcUM"  of,  fnnu  court.  KHXT. 

Expiration  of  stTvnc  duriiiK  trial.  1666. 

Marine  and  regular  oflici'r>  together  a.»'.  7s  A.  W. 

Presence   of.   at    revision    of   sentence    when 
absrnt  during  trial.  Wk;v 

Pnmiotion  of.  during  trial,  lrteW».noti*- 

Relativc  rank  of  accusi^'d  with.  T'.»  A.  W,:210, 
211. 

Relief  of.  without  challenge.  2VJ,  2'A. 

Relieved  but  remaining  on  ccMirt.  KWis. 

Relieving  of.  Jtk.'*. 

Requisite  numlxT  not  at  iMWt,  7f)  .\.  \V. 

Resignati(»n  of.  during  trial.  U'iid\. 

Retiring  of.  during  trial.  ltMM\.  note. 

Return  of  a»>Mnt.  UV.2.  ItJtvi.  hit\.\ 


MeMber  of  r««rt'— Continued. 

To  l>e  a<*counted  for  in  record,  2136  d. 

When  less  thitn  five.  201-204. 

When  less  than  thirteen,  207. 

When  witness.  1667. 
MeMcry: 

Refreshing  of.  by  witnew,  1304. 
Merit:    (8ee  Ogrti/ktUe  of  merit, ) 

Certificate  of.  forfeiture  of  pay  for,  1409. 
Mess  faad: 

Public  money  not  STailable  for.  WL 


Certificate  of  merit.  671. 

Extra-duty  pay.  1337. 

power  of  department  commanders  in  npad 
discharge  and  salaries.  808. 

Transportation,  subsistence,  etc.,  f«»r,  <•• 
Mexico  Boandarj  t— Issi— ; 

Detail  of  ofHcer  as  member.  1832. 
Mexico: 

Extradition.  1324.1325. 
Mileage: 

Allowance  of.  1M5-1948. 

Appropriations.  444.445.447. 

Contract  surgeons,  388,  note. 

Leave  of  absence  terminated  by  Mder.  19S9. 

Officer  ordered  to  attend  own  trial,  1672 

On  detail  as  Indian  agent.  1675. 

Reporter  of  court-martial  and  aadstant*.  1^ 

Retired  oflScer.  2212.  2213. 

Return  delayed  by  order.  1673. 

Revival  of  claim  for.  2305. 

Traveling  without  troops.  1675. 

When  station  changed  during  leave  of  abifW' 
1674. 
MlllUrj  Acadeaiy: 

Am»st  of  civilians  by  superintendent  of.  ^ 

Exwution  of  sentence  on  cadets,  2S:£». 

Pay  and  allowances  of  professor.  2066. 

I*ay  of  cadet  under  suspension.  2416 

Pn»fessor()f.  IMi. 

I\iniHhment  of  cadets.  6hS. 

Ser\-ice  at.  computation  of  ft»r  retirement.  2» 

Siuipension  of  i*adet.  2416. 
Military  coaalssloa: 

Challenge  to  meml)ers.  1679. 

Civil  offenses  n»>t  within  jurisdiction,  IWJ. 

Clas.'***s  of  offenst^  within  jurisdiction  of  1*** 

Comfiosition  of.  167H. 

Constitution  of.  167M. 

I>eath  .sentence.  lt»79. 

Detail  of  memlxTs  of  courts-manial  on,  IM' 

Dishonorable  diM'harge  by  sentence  of.  H^ 
161M. 

Dunttion  t>f  juris<liclion.  1691. 

Efftt't  on.  of  appointment  of  provisional  !^^^^ 
nor.  1»W7. 

Enumeration  of  offenses  triable  by.lftCl* 

Indians,  when  and  where  triable  by.  ltBM.n<>' 

UiS6. 
•lurivillctlon— .  16J*>-1692. 
-\s  concurrent  with  court.<4-martisl.  l»iv>.l^ 
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■lllt4M7  cooiBlMloa— Cimtinuvd. 

Jurl««dictU»n — Continued. 
OvtT  (iffenxe  commltttHi  before  initiation  of 

military  government.  16H1. 
I'nder  reconitt motion  law^.  1G90. 

Limitation  to  prooec'ution.  \ff!9. 

i  »Hth,  1*779. 

<  >ff»*njM*«»  ex<*epied  from,  where  triable  by  crlm- 
iiial  court*.  l(i«ft.  IG86. 

iittvUfH-s  only  triable  by  oourt»-martial, I(t88. 

Onirin  of,  lf>77. 

iVpMinji  triable  by.  16H0. 

lYiKtHlureof.  Ifi79. 

Si'ntenc*e  of.  10W3.  IGM. 

S|>ii-}>.  trial  of,  1IW9. 

sutut«»r>'  juri«<lieti<»n  of,  ItiHK,  16«». 

Women  triable  by.  lAW),  note. 
Military  roartn.     tSii'  Ofurlt-matiiiil.) 
■illtarj  daty: 

Not  to  )h>  iin{Mi«e<l  til*  {iuiii»>hment.  231.V 
■llltary  r^tsblUliaieBt: 

<»o\fnnii«-iit  of.  22*1. 

|»iiM»<'  |in»|MTty  hehl  by,  'Zif^\. 
■llltarjr  forre.     •  Si-e  .Irmy  ami  Appendix  B. ) 
■llltarjr  ffovpraaiPBt.     iSif  Ijunrnf  W'nr,  Martial 
Ijii*r,  iitnl  jHrnniirtiitn.) 

I'u-tom?.  fund.  4><0. 
Military  keadqaartem: 

iNMoof  •.lAtioni.  di*«ttniction  of  ofHeial  |»a|KT« 
III    IMI. 
Military  j«rl«dlrtloa.     (See  Oturi*  Martini.) 

Amenability  of  inmate**  of  National  VoIunt«*<*r 
.>N»ldient'  Home  to.  2ni4. 
Military  offeuM: 

I>t'flned.  1»W. 

Not  frhmy  <»r  mi«<b*mfMUor.  %\,  IfW. 

Not  t«-rriU)rial.  \m. 
Military  prlMta: 

H-Kird  of  f{o\4'niment  of,  \*iv>^. 

l>t«i>nitlon  of  nrti<li-«>  f*f  priMUi  latMir.  ItiVT. 

I'riN  i'*««S  of  jiri'^inep''  lii»»or.  1«W. 
*  Military  prlsoaer*.        iS****  l^nntnf  ri^. , 
Military  rrrurd.      i  x**'  A*»  r.,nl  nf  n  rri,f . . 
Military  reMnratl»a«.     (Sit-  Rnnnittittut.^ 
Military  »tore«:     •  <<•«•  >i'nt «.  > 

In>|>n»v<m«nt  of  rivir*'  and  harUir«.  H»ii. 

Ai  lottntHbilit)  f.»r.  luA.  \V. 

r«  naliy  for  I«»»*  or  «lHniMK**  tn.  l.'»  A.  W. 
Mllltaf7  Ktorekprprr; 

MatU",  JIJTT. 

rr« •motion  'if.  JiiTT. 
Military  trlbaaaU.  •  >«•«•  i  oh r/«-m.irfi<i/.  i 

Mllllla:      \>*-*'   Vohtntf  r$.  . 
Aci-t-ptrtiK  I- «>f  uiihtMit  furiuiil  iniiHter  in,  17Jft. 

ITIV 
A|>|>>intnH'tii  t'f  offir«T«»  iif.  lT;i|.  lT".*ii. 
A|«|>r<>priuti«>n  l«ir  jirin*.  it«-..  fur.  17:t^.  17;tv.  1711. 
Ariitihtf  «>(.  )>\  >irtti-.  MX'^. 
Ann-   >  \r  .  i>M.tii-<l  (••r  ii**-  of.  17;17. 17.;^.  1711. 
.V^>taiii  •  »r)\«  ti  l»\    to  Indian  Htfetit.  172»». 
Auth'-htx  t.f  l*r»-i.iitit  ..\tr.  I?ii.l72l. 
«'.i!:.tnf  ..111  ..f   IT.M  ITi'i.  17J7.2I.'*). 
<'<'«irt-niitrtin]  i-f.  I7.ii'i. 


Mllltia— ContiniKHl 

r<mrt«of  inquiry  in.  17:V». 

niK|MMiition  of  tmM*rvi<'eable  pn>|Hfriy  iiwuetl  to, 
17-10. 

I>if«tric>t  of  Columbia,  armn.  etc..  for  usteof.  1739. 

DrilliiiK  of ,  not  in  |Hiwerof  l*renident.  1733. 

Formation  and  nUttis  of.  'i'M9.24/>0. 

Hawaii,  amiH,  et<'..  iiwued  for  um.>  of,  173V. 

HoldiiiK  offlf>i>  in.  IHIG.  IK30. 

Ijiw  of  State  not  limiting  jMiwer  of  lYeKident. 
1732. 

Maintenance  of.  17:m. 

MuHter  in,  arci'ptancc  of  militia  eiiuivalent  to, 
172«;.  174.'>. 

Mmtter  in  of.  in  Territories.  1743. 

National  (luanl,  statui*  of  in.  172V-17J1. 

<>fn<>en  of.  to  conifiom'  military  courta,  1k{m. 

I»ay  «if.  1744. 

l*ower  to  onlcr— 
Into  another  State.  114^ 
Out  of  theniuntry.  1749. 

Rank  <»f  officer..  124  A.  W. 

Ht'iHirt  of  State  rcKardinii.  1742. 

S»ldier  of.  refusiiiK  to  olM'y  order  calling  out, 
17:t». 

Statu«tof.  in  l'nite<l  states  k*t vice,  174»J. 

Subject  to  ArticU-i  of  War,  Jd  A.  W. 

TerrltorU'N  urm.*«.  etc,  f(»r  U'h^' of.  17:IH.  173y. 

TraUM-ript  of  lii-ttory  of,  funii<ihed  to  state.  1747. 

Trial  of  offifvr  or  ^oMier  after  m*|iaration  fmm 
»*ervicc.  11«*. 

VoIunteePi  di^^tinKuUluM  fn>m,  1744.  24Au. 
Mlalav: 

(►n  miliiary  n*.^>r\Htiottv  jnv*. 
Mlaont: 

\t{v,  12>.  noir. 

.\lii-n.  euli"«imitit  of.  127o.  1271. 

Alifii.  nnturalizatioii.  1'271. 

AuaitiiiK  trial  or  MMitrn*  «•.  application  for  di«- 
charut'  of.  llHi. 

Can  not  bim>i4'lf  avoid  <-ontrai*t  of  fuliMtment, 

n^o. 

l»i>«<hanfi' of.  oil  halM'ao  <-iir}>u«'.  U»C».  Ilif7.  UtO, 

\i:>.  H12. 
l>i*M-harv<'  or  trial  of.  for  frau«lid*'nt  I'lili^tment, 

ll"*.' 
iMM-han;*-     ii|Mtii     applK-ntioit     of    (NinMitii    or 

KUanllall.  ll^i.  11*^1. 
KnU«tni«-nt  n.»l   \oifl  Imi  votdabb'.  12.>,  note, 

I2»d. 
Kni'iiK  i|>Mt«-«l.  d)>4  barK«'  of.  llxtv.  ll'jn. 
K\l«iin«  .•  of  Hk'tof.  n.«v«,  UMI 
iM'liati.  •nliMmi-nl  of.  l'2i'io. 
Nati\t--lM.ni.  a  t'itucn  of  l'nit*-«i  •^taii-*  7:i7 
iNiialt)  f.-r  <'tili«tnii-nt  *4.  ;i  .\.  W. 
ruliiir  nit<T«-«t  imnimount  to  ritfbt  of  imrriit, 

l'r»l   II"*!.  12.iH.  noir 
rii«Mii.iiM-i|mt<-«i    n**ld»'tiri- of.  I.I.;.  Jl«<».  .M«»l. 
MUapproprlallaa,  rtr. : 
*H  pro|Krt\  — ,  fifii  A.  W.:  1»»7-12-:.  Uy. 
Trial  for.  aft«-r  *«|itinition  fnmi  •«'r\  ii-f.  117, 

11^ 
MUbekavlor  brfurr  tkr  raraii.  4J  A    W   .  '«• 
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■l«relU>HMi«  rer^lpU:    <  See  Rfcript*.) 

Fiindn  covered  Into  Treanury  as,  2102,  22K2, 
■Isroadnrt: 

At  divine  service,  A2  A.  W. 
Forfeiture  of  pay  for,  13S0. 
To  the  prejudice,  etc.,  lf»9. 
MIsdeMTlptlmi  !■  clurfre,  706.  730. 
■Unoaer:    (See  Xamf.) 
In  charge,  706,  790,  1996. 
In  record,  2144. 
■Isslulppl  leven: 

Coniitnictlon  of  a  public  work,  1236. 
■InilMlppl  Blvert 

Improvement  of,  2263. 
MlMlMlppl  River  CombImIim: 
Allotment  of  funds  by,  2270. 
Diflpotdtion  of  maps  prepared  by,  2209. 
Mluovrl  River  CombImIom: 
Traveling  expenae*,  2271. 
Mistake:    (See  Error.) 
By  bidder  on  contnwt,  869,  871,  872 
Discharge  given  by,  1140, 1141. 
Mistakes  IdenUtj,  1067. 
MIUgatloB  aaoanUag  U>  sabsdtetloa,  353. 
MltlnUoB  of  seateares,  112  A.  W.;  341-356,  2229, 

2236,  2243. 
Modiiratloa  of  artloa   of   revlowlnv  aatkarlty, 

2235,2236. 
Moditratlons  of  eoatrarts,  856,  uoU>.  857,  858,  907- 

911. 
■oaey:     (See  Public  J/oary  and  Tmuury  Depnrt- 
nunt. ) 
Accountability  for.  1123, 1124. 
Collected  upon  contractor's  Ixmd.  disposition 

of,  9»'»M. 
rH)nAtc<l  to  the  rnile«l  State**.  4«2. 
Due  coiitmctor,  attachment  of,  Wl. 
Due  insane  <»fficcr,  1M7. 
EniU'Zzleincnt  of—.  GO  A.  W.;  114.  119,  120. 
DcfcUM',  l.Vt. 

iK'llniHl.  l.M,  noiv.  l.'hV-lOT. 
Illegal    and    unaiithorizc><l    ]>aymi'iitH    fn>m 

pul)li<!  fundx.  I'lT. 
N(»t  acc'<»untiiiK  f«>r  iiublic  nu»ney  received, 
l.V,. 
Krn»iu'nu»«ly  jiaid  on  flnal  .statemcnln.  1349. 
In  public  <U'i>o>»it(»rj',  how  drawn  upon,  1126, 
Larceny  of,  a)  A.  W.;  113. 
L<ttiiiing.  at  exorbitant  rHt«>M,  i:;7. 
L<>st  in  trauMitu.  1U72. 
Mi«appn>i.riation  of,  t'A>  A.  W.;  Ill,  116. 
Paid  on  forKe<l  voucher,  1410. 
rai«l  u|>on  pun'ha«e  of  disehanr*'**^ 
DisiMwiiion  of,  ll7:i. 
Refundment  «if.  1174. 
Prize,  right  of  Army  to  .vhan-,  fW'rfi. 
Remittan<*e  by  mail,  19?2. 
Remitting  without  authority.  l'«Ti». 
Ftestimtion  (»f  publi**,  1h74. 
State  .voMieP*'  homef,  application,  2339. 
WitliheM  by  (»niMlfj>artment  tosati»«fy  <lebtduc 
another.  ^oT. 
Monthly  retnrno  of  rprlmrnlN,  rtr.,  7  A.  W. 


lents,  eir. : 

At  GettVKburg,  16\  1772. 

Eretted  by  UnitiHl  States  in  Sute,  1561 

Where  cession  of  jurisdiction  unneceanry 
Maral  obliqaltj: 

Not  caujie  tor  retirement,  2103. 
Maralag  report  book  as  evldoaee^  1813. 
MBBlrlpaUtles: 

Conveyance  of  right  of  way.  22G6,22S7. 

Office  in.  defined,  1817. 
Marder:    (fiee  Man^aughier.) 

Defined.  1750,  note. 

In  time  of  war,  insorrectioti,  etc.,  58  A.W.; 

In  violation  of  laws  of  war,  1661 

Jurisdiction  of  courts-martial  over,  148. 

Of  prisoner  of  war.  1750. 

Sentence  and  punishment  for,  231& 
Maalrlaa: 

Chief,  sutus  of.  734.73.\ 

Principal— 
Not  a  noncommissioned  officer,  411. 
Not  eligible  for  appointment  ss  secoad  I 
tenant,  411. 
MasklngaM  River  iMproteMoai,  Ohio: 

Lease  of.  1585.  1586. 
Master: 

Tertificates  furnished  mastering  officer  • 
absences,  etc.,  12  A.  W. 

Falhc,  penalty  for,  5,  14  A.  W. 

Of  Indian  scout  as  farrier  or  blacksmith,  IS 

Penalty  for  taking  money,  etc..  for,  6  A.  W 
Master  aa^  pay  rolls: 

Absence  of  les  than  a  day  not  to  be  noted. 

Evidence,  1298, 1311. 

Official  papers,  1843. 

I*urpt»<ci«<»f,  378, 

To  .-how  service  rendered.  37*». 
Master-la: 

A  mere  matter  of  formal  acceptance,  1*231. 

ConsJtructive.  1752,  1753. 

Ennillmcnt  di.^tinguisihed  from.  1751 

Of  drafteil  man  not  necessar>-.  1226, 12S.  1- 

of  .vubHtitute  not  neccsMiry.  12S1. 

of  vt.luntwni,  2444,  2447. 

Re<*onl  of,  concliL«ive  evidence.  1751. 

Volunteen*.  {icnalty  envelope.  19TI*. 

What  constitutes,  1752.  1753. 
Master- oat: 

I>Hteof.  17.56, 1759-17»VJ. 

Effect  of.  1756. 

Examination  befon*.  17«i0. 

Notici*  (»f.  17t50. 

Not  rctniactive.  18M. 

Of  al)«<»ntt»es,  1760. 

Of  officer  after  n»giment.  1757, 1758. 

Of  volunte*>r  officers*,  date  of.  1154. 

Pay  to  date  of.  18SW). 

Payment  affecting  date  of.  1762. 

Retentiim  in  service  after,  1757-1759. 

Time  and  place  of.  Munefor  whole orpsnisMi 
17ti0. 
Matlay: 

I)eftne<l.  31. 
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lued. 

*y  opprefwive  acl»,  33. 

nnubordinatinn  or  dlnorderly  c<m- 

31. 

2  A.  W. 

iIlInK  to  quell,  etc,,  28  A.  W. 

bey  unlawful  order  not,  32. 

Umomtr.) 

2443. 

pry: 

t  of  land  for,  1763. 

3  for  maintenance  of,  1765,  2107. 
ifldiction  necemary,  1764. 

f  nnaervicable  property,  22H1. 
r  home,  1770. 

Idlers  at,  1771. 

monument  at,  1772. 

>ver,  676,  note. 

t  of  eminent  domain,  1769. 

croachment8,  2121. 

to,  2266,  2267. 

nt» — 

I  over.  168.  1767. 

>  arrest,  1766. 

om  office  of.  1767. 

•67. 

• 
• 

1  Army,  not  a  discharge  from.  12^1. 

Ic  property  to,  2095. 

nilitia,  1729-1731. 

for  Disabled  TolinU^r  Holdlersi 

I,  1038. 

ry  parks: 

and  for,  2804. 

» 

frty.  taxation,  2433. 

rs*  Hone: 

?cniing  to.  1384,  note. 

ays, 1493. 

:    (See  Citizenship.) 

1271. 

ice,  401,  421. 

ivy,  402. 

rs:    (See  Aar.pa/to«.) 

of  fish  wein  in.  1783, 1784. 

1786.  1787.  1794. 

?ams  ao,  1793. 

ig  of,  on,  1795. 

•  pipes  on  bed  of,  1792. 

sc  of  soil  under,  1605. 

rithin  a  State.  613-615. 

hen  rivers  are.  614. 

ite» — 

led  from  those  of  States,  1777. 

itutcs,  1777. 

"8  are,  614. 

bed  and  shore  of.  613.  1488,  note, 

United  6tat^  of  fish  nets,  etc.. 
1.1712.1781. 
$er\'ation  of,  618. 
e vying  on  vessels,  1790. 


Narlgable  waters— Continued. 
Unrestricted  grant  to  railroad  Includes  author* 

ity  to  bridge,  625. 
Wholly  within  a  State—,  618-616. 
Lt'giiilation  concerning,  615. 
Xarlgatlon:    (See  Navigable  witerti  and   ObntruC' 
turns  to  navigatiim.) 
Authority  of  Secretar>'  of  War  over,  1778-1775. ' 
Bayonne  Canal,  N.  J.,  subject  to  laws  of,  1778. 
Boom,  constniction  of,  1784. 
Bridges  as  obstructions  to,  615,  note,  617, 682-685, 

638-640. 
Dumping  of  deposits  and  ballast,  1786, 1787, 1794. 
Erie  and  Atlantic  basins.  New  York  Harbor, 

status  of,  1786. 
Establishing  harbor  lines  in  aid  of,  1782,  1786. 

1788. 
Fish  nets,  etc.,  n>moval  of,  by  United  States,  1711, 

1712,  17K1. 
Fish  weirs,  construction  of,  1783,  1784. 
Floatable  streams  as  navigable  waters,  1798. 
Ice,  harvesting  of,  1796. 
Imprrivement  to,  as  affecting  private  rights, 

1779. 
Laying  water  pipes  on  bed  of  river.  1792. 
Navigability  of  waters  of  United  States,  1777. 
Necessar>'  obstructions  to,  1497. 
Obstructions  to—,  1773-1777. 
A  criminal  ac:t,  1776. 
Removal  of,  by  So<!retar>'  of  War,  1776. 
Of  canals,  etc.,  rules  and  regulations  for,  1493. 
Permit  to    construct    docks,   etc.,    authority 

under,  1785. 
Power  f»f  (V)ngre.sH  to  legislate  in  regard  to, 

613.  (;16. 
Power  of  conservation  of,  improvements  to,  1780. 
Pro|»erty   in    be<l.s   and    shores   of   navigable 

waters.  013, 14**8,  note,  1559, 1773. 
Pimixhnient  for  obstruction  of,  1774,  1775. 
.Secretary   of  War  alone   to  determine  as  to 

olxstnictions  t<»,  (>35. 
Toll,  illegal  levying  on  vessels,  1790. 
U}<»  of  revetment  by  private  parties,  1791. 
Wrei'kM,  removal  of,  1774, 1789. 
Xaral  radet,  654  note.  058. 
Xary: 
AdmLnsion  of  discharged  enlisted  men  of,  to  Hot 

Springs  hospital,  1457. 
Enlistment  of  deserter  from,  1422. 
Status  of  paymaster's  clerk,  1970,  note. 
Necessary  sapplles — 
Contracts  for.  888. 
Neglect  of  dotjr— 

To  the  prejudice,  etc.,  159. 
Neglect  to  assane  fonniaBd,  159. 
Net Ilgencf  as  affect!  ng  right  to  pension,  1622. 
New  trial:    (See  TViai.) 

When  authorized.  1796. 
Newspaper- 
Violation  of  law  of  war  by,  1678,1574. 
Nolle  proseqnl: 
Authority  of  judge-advocate  to  enter, 
When  entered.  1797. 
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KonroBiBilMloBed  o&Letrt 

Ap|K)intment  an  second  lieutenant,  411. 
Appointment  a«  comminary  sergeant,  838. 
Auctioneer  for  public  iitores,  22H4. 
Complaintu  of  soldiera  to.  830. 
Date  of  warrant,  1798. 
Ijince  wrgeant  not  a,  411. 
Not  eligible,  after  dincharge.  for  promotion,  426. 
On  detached  Merviee,  appointment  of,  a«f«cond 

lieutenant,  411. 
!*rincipal  miutician  not  a.  411. 
Reduction  to  the  ranks,  2149,  21.^0-2152. 
Retention  of  warrants  on  reduction  to  rankt), 

2150. 
Suspenf«ion.  2423,  note. 
Violence,  etc..  to,  how  charged.  21. 
Biorthem  Parlflr  Eallroad. 

Right  of  way,  22i;i. 
Xotaries  pabilr: 
Acreptance  of  fees  as,  by  elerk  of  War  Depart- 
ment, H07. 
Enlisted  men  as,  IKiy. 
Kotlre: 
Acceptance  of  resignation.  2184, 218fr-21?*«. 
Action  of  reviewing  authority.  2224, 2244. 
Conrtnictlve.  IMM,  1850, 18h2. 
Discharge,  trial  before,  1089. 
Dismissal  by  Hentencc,1197. 
Personal  and  official,  1H4K-1H50,  1852. 
Removal  of  sunken  vessel,  1789. 
NeUee  to  alter  bridgea,  632-694.  636-640: 

Hearing  of  ownerx.  633,  634.  636.  637.  640. 
Biarae,  foatrart: 
Claim  for  property  lost  on  United  States  ship, 
7W. 
Surntn: 

H«>!»pltMl  (Oqis.  1452. 
Trial.. f.  lf.2. 
Oath :  (Si*e  I\  rjury. ) 
Adraini.»»tcrcd   by   judge-adv(K-ates  of  depart- 
ments, lH<i. 
A«lministrati«ni  «»f— .  IMU. 

T«»  surrtli's  on  Ixmd".  540.  553. 
Aft'ulavit.s  U'forc  whom  taken.  Ihuo.  1mu2. 
Authority  toiulmliiister— .  179i»-lHU3. 

(Jivon  by  MMtulc<mly.  17W.  INOO. 
Bouni  of  •"Urvey  i-an  n()t  administer,  532. 
By  mcmlHTs  of  military  commi.ssion,  1«>79. 
Court**  of  inquiry,  members  and  rwtirder.  117 

A.  W. 
FalM*.  m  A.  W. 

Fee  to  «»rti(ial>  not  ofliciT*.  ISOl. 
.Indge-n(lv«x-atf.  n')  .V,>V..  271. 
.Iiulgc-a4lv«M'atc,  notf*!  in  rcronl.  IlM\f,  2143. 
MemlKT  of  court— .  M  A.W.:  22.V229 
Affirmeil.  225. 

A.s  .shown  in  roconi.  2KUjr.  2143. 
Before  civil  <'ourt.»».  M  a.  W  ;  note. 
Secrecy.  22^.  22^. 
of  enlistment.  2  A.  W.;  12:»1. 
Of  (.true— .  1S4-1S10. 
.\«lniinivtered  tojH'rson.«<iniM»*iMl  •'♦Tvice.  1809. 
A«<  afTtM-tiuK  term  of  service,  1*^U>. 


Oatli— Continued. 
Of  ofDce— Continued. 

Authority  to  administer,  1808. 

Modified  or  qualified  form  not  ai 
1806. 1807. 

When  and  by  whom  taken.  1810. 
Physician  not  requiring.  1806. 
Profane,  53  A.  W. 
Reporter,  2169. 
Witnem.  92  A.  W.:  274. 

OtatraeUMu  te  aartgatlw: 

By  bridgea,  615.  note,  617,  GS3-6SS,  6& 

Neceasary,  1497. 

Removal  of.  1488. 1489. 

Secretary  of  War  alone  to  deiennine 

635. 
Unauthorized.  lUbilltyfor.  1497. 
Offeatm: 
Amenability  under  reenlistment  fw] 
2153. 

C4ipital— 

Aa  matter  of  aggravation  in  chaige,' 
Cession  of  Jurisdiction  over,  673, 674. 
Civil  and  military  trials  for  same.  90S,3 
In  foreign  country,  Jurisdictioo  over.l 
Instances  of  trial  for  same.SlO-Sll 
Made  punishable  by  Articles  of  War.  7. 
Manslaughter,  163^1636. 
Marriage  of  soldier  not  an.  1638. 
MUitary.  1695. 
Militiaman  refusing  to  obey  order  of  P: 

1732. 
Minor  included  in  greater,  304. 
Not  chargeable  as  conduct  pveJodldsL 
Not  territorial,  169. 
On  reservations.  678, 698. 
On  United  States  transpons  in  harbr 

dictitm  over.  759. 
Spy.  illustrations  of ,  2347-2349. 
Surrender  of.  to  civil  authority—,  5S 

94-106. 
.\pplication  for.  96,  100. 
Triable  by  militar}'  commission,  I6KO-I1 
Trial  for  same  by  military  and  civil  ca 
Two  trials  for  mme.  102  A.  W.;  303-^1 

once:  (See  OriVoj^cr.) 
.Vdjutant-general  of  District  of  Ooluml 
.\merican  Society  of  Civil  Engineers.  V 
Army  officer  not  to  hold  civil,  1814-lsr 
Assignment  to,  in  Cuba  and  Porto  Bic< 
Assistont  to  Deputy  Commissioner  ol 
Affair..  18a5. 

.\ssistant  to  {Kistmaster.  1S33, 
City  and  county.  1h29. 
City  water  engineer.  1817. 
Commamler  of  State  militia,  1817. 
Consulting  engineer  to  State  engin«er. 
County  ph\-sician.  1817. 
lK>fine<l,  1811.  note. 
Diplomatic  or  consular  service,  1825.  li 
Disqualification  to  hold.  1225.    (See  X^ 
CO/ ion.) 


INDKX. 


845 


['ontinuvd. 
I>iotin«'ti«m  lietwcvn  offlco  and  employment, 

Ehtiinn  of  rt-liitNl  ofliciT  to,  '2110,  2111. 

EiihotiHl  men  h<»Ming.  IMV. 

Kx<'rt-iolntr  functionx  (»f,  1M6. 

Piinrtion  of  regimental  qiiartermaitter  not  an, 

419. 
In  K«>Kular  Army,  term  of.  397. 
IntmiatitinMl  H<>undar>'  I'ommiMKion,  \K52. 
In  T«Triti)ry.  lsl4. 
MM«t«-r  mmhiniHt.  \i<£L 
Mf-mlKT  of  city  council,  lf<21. 
Not   tilltil    until    accepted  by  ap|iuintee,  40f^, 

note. 
Ontliof.  1M>«.1M0. 

offi.tr  «Uiaih'<l  by  the  lYi-nident.  1M18. 
(»nf  (lerMin  may  legally  hold  two.  3f6.  note.  M.% 

l-l.'  IKiT 
l*ark  roninitwloner,  1817. 
ri»tmH.*ti'r.  otIh't>r  acting  ait,  1H33. 
Pri'feitMir  of  rnite<l  iiitateit  MiliUry  Acailemy, 

1M2. 
4juartvrmai»ter  employee,  1K21. 
Krvitrnation  of  officer.  In2<V 
Kftin-d  enli8te<l  men  holding.  HOD,  2220. 
Ketin^l  (tfllcer  appointed  to.  by  the  Preiddent. 

J210.  2211. 
Ketir«-«l  ofAcer  holding.  iMia.  1K23.  22U2.  2210- 

2211. 
Ri%ir  commlM^on.  1827. 

,«^in«of  Vl•t«•rnn^  rniUtl  Htateaof  Amerii-a,  IKM. 
T<*nun>of,  in  Ki-gular  Army,  2160. 
The  Worlds  Kx|MMition.  IMl. 
Tniiktci*  <Mncinnati  Houthem  Railroad,  lhl7. 
Va4'ating,  l»y  a(*cepting  another,  1812,  lM:^181h. 

1*122.  l»CVlh-2T.  1KU-1M33, 1KJ5. 
Work  for  State  or  municipality  not.  Iftl8. 
World'*  Columbian  Commialon.  1831. 


Ah«(-nce  without  leave,  how  charged,  377,  note. 

Ati^-nt  fnini  ^lecial  muster,  IMl. 

Atwnt  without  authority.  IMM. 

A<-« opting  compenaatlon  from  prirate  iiartien, 

ttc  144. 
Acct'pting  pmients  from  foreign  govenimentii, 

i;t7.*».  note. 
Accirtintabillty  of,  for  property,  after  vefiarmtiun 

fn».'i  mnice.  3tt. 
Acting  J  udgi'HMlvocate.  Ifi&l. 
Adjiiunt-geiierml  of  Ilintrict  of  Columbia,  l^ao. 
Ad\aiM-«*nientfi.  1V27. 
AlM'waiHt-K  ax  college  profeMom,  Itll.S. 
Ani*  UHbilityof.  t<»  injunction  of  State  c<»urt,743. 
Am*-nal>illty  of.  to  mit  or  prucvai  of  Territorial 

•  ourt".  711. 
Ain*'n«biliiy  to  triiU  for  releaning  rnite«1  .*itateii 

pri«-»ner».  71.%. 
Amt-rh-an  S<iciety  of  CiTil  Kngineem,  ItVh. 
Apfwintnii  nt  of—.  2:f:o.  ^r::*. 24i»7. 
Kn>m  »u|icmumcmr)'  lint.  2407. 
Not  >i««t«"«l  in  Congrei*.  '237:i. 
•  tiuinlian  ovi-r.  for  <lrunkenne«««.  1(M0. 
V<4unt««r,  431-433. 


OSrer — Continued . 
.\ppropriHtion  by  Congreiw  to  defmy  amount  of 

judgment  agaiUKt.  716. 
.Vnny,  Heizun*  of  public  pn)|ierty  illfgally  di»- 

IMiMKl  of.  '2273,  •227:>. 
Arre>«t  of.  65  A.  W.;  fiOCJ. 
A.H  i'ouiMK,'!  for  a<"cUHed.  HkV-wiJ. 
As  surety,  r>;k». 

AMHaulting,  U^ating.  etc..  wife  by,  140. 
.VNtignmcnt  <»f— 

On  promotion,  2U72. 

I  "ay  account.  lHy2,  note. 

To  ofTu-e  In  Cuba  and  l*ort4)  Rico.  iskJ. 
AwiNtant  to  Deputy  Commiiwioner  <>f  Indian 

Affain*.  183.'>. 
Awitttant  to  iMK«tmaiiter.  1833. 
Attachment  of  property  of.  TM,  TS». 
Attempting  fiubomation  of  i>erjury  by.  how 

chargtHl,  ri-V  , 
Attempting  to  induce  ofllci'r  to  Join  in  fraud, 

how  churgc«l,  ViT). 
Attending  courtt,  traveling  expenaivof,  447. 
Awaiting  n'tirement.  allowance*.  1962. 
Bigamy.  139. 

Change  of  date  of  commiwion.  2071. 
Change  of  n>cord  of,  after  diMmiwial,  1206. 
City  water  engineer,  1817. 
(ivilian,  n^Ntoration  an,  1^69. 
College  pn)fe!<NirH,  allowance,  19I.'>. 
Columbian  CommLwion,  1831. 
Commander  of  SUte  militia,  I'^K. 
Comnuinding— 

Approval  of  sentence  by,  ItM,  1U9A.  W.;328- 

Onler  of,  lN'i3. 
Commi*»ion— 

Ar<«'ptMnce  <»f.  408. 

I>ate  from  w  hich  it  taken  eftect.  40K. 
Commutation  of  quartern  for.  re^tlding  at  N*> 

tional  .^^oldiem'  Home.  2:Ct2. 
C<»nhtni<tively  mustered  in.  1840. 
CouMilting  engineer  to  State  enginivr,  1817. 
Contratt  Mirgeon  not  an,  384,  SKS,  388,  note. 
CounM-l— 

Todffend  in  civil  procee<Iin  975. 

Tf»  proM'<'Ute  claim  againat  C.S.,  976. 
County  physician,  1M7. 
Ihite  of  commenivment  of  |iay  of,  4UN. 
I)*'  farto.  121.'».  1216.  lK40.  IMl. 
Ih- jun-.  1S41. 
IKh'i'um-*!-- 

KfTtMt-..  airountabilily  for,  127  A.  W.;  373, 

KtTiit-.  inventory  of.  12ft  A.  W. 

Inttnnrnt  of.  VXA,  1965. 

I'iinli>n  of.  lN'4'iiiote. 
lH*tl<-ii-nry  tif  or  damage  to  pn>|ierty.  1K{9. 
iN'rimng  tt-mi  rivil  oflUv.  1^17. 
iH'pru  inv  "if  "•w<»nl  of.  6;>  A.  W. 
I>*-tail 

At  ti.lU'gi-ii.  ^2^^3»■.. 

Hy  thr  l*ni.ldtiit.  l-^I^. 

I'|Min  militia  i*4»iirt«.  ISLh. 
iMploiiiHtic  or  <>«>ui'ular  HT\it'*',  1<<2.'>.  IfCC 
DiHibility.  IMl. 
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Ofllc«>r — Con  tinued . 
Diamliwil  of—,  99  A.  W.,    106  A.  W..  107  A.  W.; 
836-^38,  Itm,  '2320. 

By  appointment  of  micooM^,  i:X)5-t209. 

By  order,  doo«  not  diwiOAllfy  to  hold,  1212. 

For  breach  of  arrest,  66  A.  W.;  170. 174. 

Forfeiture,  1393. 

KeKtoration  after.  2042. 

Retirement  or  resignation,  2291. 
Drunk,  dhK)rderIy,  etc.,  how  chai^ped,  129, 130. 
Duplication  of  pay  accounts,  14&>147. 
Duty  of,  in  arresting  civilians,  519. 
Effect  of  retirement  on  promotion,  2075. 
Employment  by  city.  State,  or  monicipallty, 

1818, 1829. 
Engineer,  aarigiimentof,  on  Debris  Commission, 

12-19. 
Erronttous  payments,  stoppage,  2386. 
Examination—  • 

For  Ordnance  Chirps,  1863. 

For  promotion  of,  1818-132D. 
ExerclHing  functions  of  office,  1816. 
Expenses  of  clerk  of,  813. 
Failure  of.  to  support  wife  and  children,  141. 
False- 
Report,  etc..  by,  how  charged,  124,  12fV. 

Representations  by,  134. 

Swearing,  1985. 
Families  of,  allowances,  1918. 
Forfeiture  of  pay,  1902, 1903. 
Former,  restoration  of,  2370, 2372, 2373. 
Fraudulent  divorce  proceedings  by.  141. 
Fugitive  from  Justice,  1876. 
Gambling  with  enlisted  men,  etc.,  how  charged, 

131. 
General,  confirmation  of  sentence  of.  lus  A.  W. 
Han«h  treatment  of  inferiors,  1875. 
Holding  civU  office—,  1814-1816. 

In  a  Territory,  1824. 

Two  offices,  1K12, 1815, 1816-1837. 
Honorable  di.*icharjfe  to  diismis8c<i.  2:Jii^. 
How  (loprive<l  of  i»ay,  1H96. 

In  chanrc  of  j>ost  exchange.  2006-2008.  'Jul*;, 2017. 
In  di.vtiiiit  hot<i>itul,  1848. 
Inferior,  apiKiintment  of.  410. 
Inteniittionul  ]ioundar>'  ConimLasloii.  ls32. 
Immune,  mnk  of,  2131. 
Insane,  tender  of  resiignation,  2lHt>. 
Ispuance — 

Of  commiHtdon  of  prior  date,  23«i:>. 

Of  new  commission,  2071. 
Killing  of  W)l(lier8  by,  16*1-1636. 
Lance  sergeant  not  a  noncommisHhincd.  411. 
Liability— 

For  i»ayment  on  forged  voucher.  1110. 

For  Hubsistence  stores,  2388. 

T»)  taxation,  2426-2428. 

To  trial  for  State  penal  ofTen.Hes,  7>l. 
LoHs  of  rank  or  files,  1626-1632. 
Mam<laughter  by,  1633-1636. 
Marine,  with  Regular  Army  officerH  on  courts, 

78  A.  W. 
Marine-Hospital  Service.  Hot  Spriugw  Hospital. 
1455. 


oncer— Continued. 
Medical.  1658-1661.     ^See  jr<vf»ea/ vjker.j 
Mileage  of.  1669-1676. 
Militia- 
Appointment  of,  1734.  1736. 

Rank,  124  A.  W. 

Trial  of.  after  separation  from  service.  1 
Moneys  deprsiited  with,  for  aafe-keepinir. 
Mounte<:.  pay  of,  1909, 1928t 
No  power  to  solemnixe  marriage,  16S7. 
No  vested  right  in  prDmotioa,207L 
Noncommissioned- 

Appointment  of,  as  second  Ueuteoanbtj 

Illegal  sentence,  21SCL 

In  desertion,  redaction  to  ranks,  215L 

Power  of,  to  receive  ccnnplaints,  839. 

Principal  musician  not  a,  411. 

Reduction  to  the  imnka,  2149.2U0-215I2. 

Staff,  appointment  of  clerk  a.s  81L 
Not  entitled  to  demand  arrest.  501 
Notice  of  order  to,  1848. 1850. 1852. 
On  United  States  transports,  summoni  m 

on.  760. 
Order,  when  operative,  1^48-1850, 1852. 
Pardon — 

Constructive,  1878. 

Grounds  for  retxnnmending.  l!<75.  HfH. 

Of  deceased,  1866,  note. 
Park  commissioner,  1817. 
Pay- 
Accrued,  1895. 

As  acting  Judge-advocate.  185i 

Awaiting  orders,  1906. 

Awaiting  sentence.  1896. 

Deceased,  1839. 

In  arrest,  1H96, 

Increai<e,  1907. 

Prior  to  muMer,  1840. 

Prior  to  appointment  or  muster  in.  1S6. 

Reduction  of.  1262. 

Restoration  of.  1869,  note. 

Separated  from  ser\*ice.  1895. 

Stopped,  1841. 
Penalty  envelopes.  1973,  1975.  197ii.  liH) 
P(wtmaster,  1833. 

Preferring  charge,  interpreter.  1519. 
IMncipal  musician  not  a  n(HicommiaBi<>B<^< 
Priioner  with  enemy,  1848, 1852. 
Privileged  communications,  l!^3. 
I»rofes8or  United  States  MiUlary  Acsdemv.  1 
l»n>motion  of—,  2067-2072,  2075-2077. 

Enlisted  man  to,  2073,  2074. 

In  caj«e  of  disabiUty,  2067.  2075. 

Under  sentence.  1873, 

\^*hile  member  of  court.  1666,  noUf. 
Property  accounUbility  of,  10, 15  A-  W.:  Sfr- 
Power  of  the  Preaident  to  dismis^  1210. 
Publication  of  improper  statement.  2^ 
Publishing  of,  lor  cowardice  or  frsod.  100  .t 

301,302. 
Rank-.  123  A.  W,;  406,  409,  2122,  2125.  il» 

Affected  by  consolidation,  2128. 

Fixed  by  appointment,  2122. 

Of  volunteer  and  regular.  12S  A.  W. 
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Oflrer — C'«»ntinu»*tl. 

Ki-ii<liniH«iion  of  M*|Niriited,  2012. 
K«'ti|>|H>intini'nt  <if  (liMni«(Mc<I.  1sm:i.  zfTW. 
Ki'4-«iviiiK  |»riM>nfnt.  fiT.  tiH  A.  W. 
KtMln-^i  nf  wninicn  of,  29  A.  W.;  »;. 
Kt'^liK  tii>n  to  the  rankx,  214^. 
Kftftilnr— 

« m  Mk  hHt  ♦•oiirt*  may  nit.  77  A.  W.;  2.>i.  209. 

With  inuritu'  ofll(t»n«  <»n  c<mrtJ«,  7?i>  A.  W. 
KflHtioim  U'twet'ii  mmpaiiy  o<»mtniin<1er  aii<l 

Tioiiroinmiiwloru'il,  839. 
Kilati\i>  rank.  M».  4(19.  2124-2129. 
K*'l4-HM'  fn»m  am'j»t  l>«*foiv  trial.  71  A.  W.:  17h. 
Rt-lfaM'  of  iiriwmem  hy,  09  A.  W. 
KrlirVfil  HM  arting  Ju«lKt^a<lv<K*ate.  1^>%4. 
K«*niitting  money  or  {my  by  mail,  1972. 
K«>tiiiHiiTHtion  for  M»n'l(*eK,  1h40. 
R'-mli-rinicHTvici*  t<>  fi>n»ign  |w>wer.  137.'». 
K.-J«ltnr»-  of-.  2177.  217M.  21H0-21«2. 

Min..rrhllilof.  21W.21'*!. 
KfMirnutiiin  of.  IS'^V  IM9.V 
K«Monition— 

Aft<  r  <1i«niiw«al.  1191*.  12UU,  1202. 1211. 12ir>.  1216, 
iHll.  lV.u.2»r7-2»W.  2»7:V 

«»f  i«Hy.  Wi9. 

*  »f  nMim«-<l.  2iM2. 

of  H'tin-il.  2IM2. 
Kt-^ton-^l.  |»Iu4f«l  on  rt'tln'41  llM.  2370,  2372. 
Ki-'ilonil  to  rank,  jmy  of.  l>*9fi.  note. 
R.  iin-«l  — 

.\ftir  foHy  yrar"'  wi^'U'i'.  22UV 

Aft«  r  thirty  y»itrt'  mt^Miv.  2205. 

A|>|Hiintni<>nt  of.  a<  voluntwr  ofHcer*.  2211. 

.\|'|M>int*il  to  offtc*'  hy  the    l^n-^hlent,  2210. 
A' 11 

Huriitl  i'\|H'nM*>».  2111. 

rhrtUK*-  «>f  ctAtion  allowanci**.  2I*.«<«. 

<'..IlcK«-4lrtail.  2211. 

<'«intrn<l«.  \fi*l. 

<••{•>  Hk'htinK  drill  refpilation«.  'J*!*.*. 

iHtAll  i.f.  at  i-olhif***.  h29-<r. 

Kintii.n  of.  toofflcv.  2110.  2111. 

K..r  di««Mllty.  2192.  219R-2196.  22lin.  2lVI.  2207. 

K"r<lrunkfnii«"«*.  2I9('>. 

I!..l.luiif  oftir.-.  l-i:{.  l'«2:i-l'«2t;.  .rjrj.  2210.2211. 
Jptin-I— 
.hiry  «liit>.  22i»l 
MiU-atr*'.  ^'12.  221  :t 
A«  witnt-^,  221.1. 
<ni  ri{Hirt  of  «-xamininK  U«nl.  2*317.  22Un. 
orii-  >.nr'«  |«> .  21'.»*. 
( »nl>-r«^l  ti>  ffmafn  witliin  jiiri«ilictlon  of  civil 

lo'irt.  221V 
fay  <.f   I'^/.'v 

I'M)  «\<n)|it  fnim  taxation.  2VM. 
>rr\ Uv  a«  ca4l«*t.  '£33S. 
S«T\lrr  jiay.  2199. 
N.|.lj«-f'  Hirtnf.  2211. 
^UttlAof.  22ir9.  '2LV>. 
TrUl  of.  22U0. 
Witnt«H:».  Ill 

While  mrm^M-r  "f  (<Mirt.  1M4.  note. 
Wholly.  1M9. 


OSrer — C*  mtinue<I . 
Returnx  of  ordnance  hton-**,  vlv.,  Wd. 
Revenue  marine,  admimion  of,  to  Hot  S|trin|f 

Ho«iiital.  14Vi. 
Reviewing  authority.  (See  Rrrirtring  authority.) 
Revocation  of  onler  of  di«miiwal.  etc.,  3042. 
Right  t«>— 

Copyright  when  acting  officially.  971. 

ray  while  held  ax  |>ri!«)nerof  war,  20R2.  2Ut>3. 

Tender  renignation.  21 M. 

Vote.  21 H2. 
Rights  of.  on  Hupemuineniry  li^t,  2407. 
River  cf>mmiMiion.  l'«27. 
Sale  <if— 

Con«iemnt»«l  ttton*"  by.  227H. 

Intoxicants  by.  2290. 

Intoxicanti*  to.  22hh. 

Material  for  light  and  fuel.  1944. 
Sentence  of  diKmimal.  I'i49. 1HA2. 
f(oni(  of  Veteranii.  rnite<1  State*!  of  America, 

Subject  to  Article*  «»f  War,  64  A.  W. 
Subjtvt  to  detail  on  t'tmrta-Diariial.  1022. 
Suiln  by  <*re4litore  against,  7.V>. 
Summary  dixmlMMl  of.  1190.  1M9. 
Su(iemumerary.  re<'ommiMHioniug.  212H. 
Susp(>n]<ion,  240S-2I24. 

Dutieh.  242l>. 
Taxation  of.  21  ?J.     i  mi*  TVij-.  • 
Term  m*  imhI  in  .\rtic1e«of\VHrm«'aiia  commit* 

rtionetl  ofI\e(  r.  U\. 
The  Wtirid'M  KxiK>«Ition,  Kli. 
To  keep  g«N»«l  tinier  in  citmrnantlN  r>4  A.  W. 
To  Mil»M'ri»K'  to  Artielew  «»f  War.  1  A.  W. 
Transfer— 

Fn»ni  Volunt»tr  t4»  K«*gular  Army,  432. 

Rank  a(T«*<-t4-*l  by.  2127. 

T«i  ^UIM•^ulmerary  ll*t.  2407. 
Traii.«>iNirtation  of  remain*i  of.  47*.*. 
Trial  by- 
Inferior.  79  A.  W.;  210.  211. 

Military  and  civil  court  for  Mime  <»fTenMe,  ItXtt. 
T^u^t«v  t'lncinnnti  .^mtheni  Railmad.  1H17. 
rnaKOtik'iieil.  di«>nii«iNt1  of.  1217. 
I'lMin  iivil  work,  allowanci-*'.  191«'.. 
rw  h\  I'niti**!  Stat«*<i  of  (latent  «»f.  1'^'h7 
Vaenting  otflce.  I'^ll.     <..«*«*e  ffftrr.) 
V«»lui»tiiT» — 

ApfHtintmcnt  of  regimental.  431. 

<'i»ntract*.  9.'»7. 

Date  of  mtiMer  out  of,  IIM. 

IM^  hnnri>.  24.'i2. 

Expiration  of  ««>rvici*  when  memlMTi'f  eiMirt, 

In  general.  123  A.  W.   11««.  431.9^17. 11,M.  IMfl, 
llKVi,  17.V>-17«2.  lW7.21rt7. 24t4-24j6. 

Mu5tt>r-4iut  of.  17:i^l702. 

Of  civil  war.  extra  |>ay.  i:*4«.. 

Rank.  12:t  AW. 

Removal  of  disability.  21(>7. 

Trial  of.  after  aeiiaration  fn>m  nervii***.  UK. 
Violation  of  pmmiM*  or  pledge  on  h«iiinrby. 

how  charg<*<l.  12M. 
ViaiUnfff»mbliikf  houae.  etc..  how  cliarg*-*!.  ISI. 
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OAeer— ContlnutMl. 

Wholly  retiring.  1M9. 
0Mictr*9  werrmmU  (S<i*  Serntuh.) 

AdmlMdon  to  ho«pitHl,  IM2. 

Subsistence  fiuppliej*,  1h42. 
Ondal  MK^^S  {i^'ii  A'ltfirnticntion.) 

Authentication  of,  cnjiIfH  of.  1M.\  IMft. 

Character  of,  dofineil.  1M3. 

Confidential.  '2L>9^. 

Copies  of  nHK»rd««,  vw.,  a.**  evidence.  l'Ji»-129S, 
1309, 1310,  1312,  1313.  1315.  1M\  1M6. 

Destruction  of,  1M4. 

FuminhinK  copieu  of,  1H43,  1M6. 

General  or  special  ordei*.  1h43. 

Inspection  of,  1M3. 

Not  public  reconli*.  1H43. 

Officers'  report*  and  communicationii,  1M3. 

Privileged  communi<"alion«»,  1M3. 

ReconlM  of  military  court**.  1M3. 
OslnloBM  of  reiitrlrtUBft  !■  foraer  appreprla- 

tlOBii,  4ai,  ifA. 
Ob«  allf  from  raap  withoat  leare,  34  A.  W. 
Opea-aiarket  parrhaaeii,  KS9,  H62.  f^,  W». 

Reports.  K'i9. 
Oplnloa: 

ExpreMKioux  <if,  a«<  evl<U'n<'e,  12N9.  1290. 

Of  raemlxTH  of  ("ourts  of  inquiry,  119  A.  W.; 
369-371. 
OpUa: 

rnrentricU'<l  nale  ot,  22M». 
Oral  airrf^neat^  hw.  fOiS. 
Order: 

AbjtentH*  from  n>ll  call,  IHhS. 

Acceptanci'S  of    rentgnationn  n*tl   retroactive, 
IWl. 

And  fta|»er!<,  authentication  of  copies  of,  1312. 

AptK)intmont»  not  rftnia<*tlve,  1M51. 

Authentication  of,  convening  fourt.  INV. 

Commanding  officer   a.**   Juftification   for  artu 
done.  1H53. 

Convening  c<mrt-martial.  1H57-1H.S9. 

Copy  attache<l  to  re<*onl.  2136c. 

Damage  suitn  (m  account  of,  1853. 

Date  of  taking  elTe<t.  1M9.  IWiO.  1852,  iN'vl.  IkST. 

Dated  on  Sunday,  18,57. 

Dennt'<l.  1M7. 

Directing  diwhargt*.  MUMpenMkm  or  revocation 
of.  1140. 

Discharges  not  retroactive,  1851. 

DifM'ipIinary  i»tnii!<hmi'nt,  18.55. 

DiKwdving  courtr*- martial,  I860. 

Executive,  ri'tiri'd  enlisted   men  can   not  In- 
dis<-harge<l  by.  221  x. 

For  trial,  meaning  of  words,  ;{]  I. 

Illegal.  1S53. 

Invalid  and  inoperative  whvxx    not    projH'rly 
Htnlu'nticate<l,  etc.,  185H. 

ImjihkI    by  S»'<*retary  of   War    tlx*   net  of  Un- 
Tresidcnt.  ls47. 

Not  r«trr»H«-tive  when,  1851, 

Notice  con.structive,  1848, 1850, 1K52. 

Notice  of.  p4'r>onal,  1848,1850.1852. 

Ofliciul  copies  of,  as  evidence,  1294, 1312. 


Order— Continued . 
Of  promulgation — 

Defined,  IMO. 

Sot  neceflnar>'  to  validity  of  wntenee,  IM 
Of  auperior  officer— 

Civil  liability  in  obeying.  23.  note. 

Disobedience  of,  21  A.  W.;  22-W. 
Post  commander,  1855, 1856. 
Pay  of  officer.  1H49. 1862. 
Prisoner  of  war,  1848. 1852. 
Promolgating  sentence  of  forfeiture,  datr 

1407. 
Promulgation  at  military  station,  184S. 
l*urporting  to  xevoke  executed  order  of  i 

missal,  1214-1216. 
Ratification  by  Secretary  of  War.  1851. 
Reading  of,  to  accused  at  trial.  2ia6f. 
R€au««mbUng  court  for  revisioQ,  22S0l 
Remitting— 

Forfeiture  of  pay,  date  of,  1407. 

Sentence  can  not  be  revoked,  2166. 
Reviewing  authority,  2236,  22S7.  2241-2241. 
Secretary  of  War  representing  President,  IH 
Sentence  of  dismissal,  1849, 1850. 
Setting  forth  specifications  to  charges,  IWL 
Summary  dismissal  by,  taking  effect  of.  I 

1849. 
UnUwful— 

Disobedience  of,  24,  32. 

Refusing  to  obey,  not  mutiny,  32. 
What  consists  in  dL<iobedience  of.  25. 
When  operati%'e  as  to  officer,  1848-1850,  Iffic!. 
Wholly  retiring  an  officer.  1819. 
Ordaaare: 
Embezzlement  of,  60  A.  W. 
Examinatiitns  for  promotion  in  corps,  131' 
Larceny  of,  60  A.  W.;  Il3w 
Misappropriation  of.  60  A.  W.;  116. 
Sergeant- 
Allowances  of.  1864. 

Compensation  as  timekeeper.  1865. 

Employment  of.  in  the  United  StaU 
neer  Department.  1929. 

StoH'H— . 

Returns  of.  by  cidleges,  835. 
Sale  of.  '2273. 
Ordaaare  DepartmeBt : 

.\ccounting  for  ston»  to  Secretary  of 
.Vllowances  of  sergeants  of,  1864. 
.\mmunition.  returns  of,  1861. 
ApiM>intment»  of  officers  in,  1868. 
.\rni«.  returns  of,  1861. 
Chief  of— 

<N»urt  appointe<l  by.  212. 

Retunis  to.  1861. 
Clothing  allowances  to  sergeants ' 
Kx  ami  nation  for  promotion,  1319 
N*.ues  to  Executive  Departments 
Leaves  of  absence  of  clerks  at  ar 
Onlnance  sergeant  as  timekeepc 
I'rojKTty— 

Condemnation  of.  1862. 

In-fMi-ti^m  of.  1862. 
I;«turn«*  of  Mores,  etc.,  to  Chief 
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Parker*,  or  rkltt  pArlLf>r«: 

Kxtni  <iiity  |iH>.  \'X\\. 
Paper*.  nfllrUl:      <«•«•  n^nnl  I*>iprr$.) 

<'ol.ii-«i  of  coiitldciitiHl.  A'^. 
Papers,  H«ele«ii: 

iM-tPKllnll  of.  l>m. 

ParduB :     S««<'  ( 'mijln  ■  mnU  and  tmprimnmtnt. ) 
Airoiupllct*.  37V. 
Am  HiliiiiM*ion  of  frnilt.  1K79. 
A|>pli<>Htioii}<  fur.  1H76.  1K77. 
A^  pltM  in  tMr  of  trial.  I9iW. 
«' ha nf«' of  <!»•«<•« ion.  1879. 
Con-tnutivf.  ;*:>1.  1X73. 
TontiniiinK  puniKhmcnUi.  1K7I. 
<"oiivirt.-<l  ih'M.TttT.  1867,  1872. 

iHffMJHKl  ortirtT,  I8ti6. 

lHtvn«<*4!  H)l«ller.  1N36. 

iKltiratinfT  |*anl<>ninK  power  by  C-ongr*!*".  l^^V. 

I»flivfry  and  acceptance,  71, 1866.  note. 

iH-M-ncn*.  71.  72. 

lN-?MTtlon  tliirinK  war  of  rebellion,  1877. 

I)lvihllitic««.  removal  of.  1867.  1872.  1879.  1881. 

I>i«ihHrKe  by  M*ntcnce,  effei't  of  remliidon  on, 

l«»Ti». 
I>iMbarKf>  from  i*ervl<'e,  1879. 
Dt«i|«uiliflcation  u>  hold  ofRce.  122&. 
I»<m*«  not  add  to  C(>m|M*tency  of  witnena,  rj9H. 
Knt'my.  riKbt  to  rent  not  restore*!  by,  18t»8. 
KnliMnnnt.  \T,'l.  IJT.J. 
Kxi-«utf«l  M-ntcnce.  :i43    .«09.  note,  187** 
Kx»n  iM-  of  (tHnlfUiinir  power.  1M6.   iA«67-l»ii(9, 

l««T<^-lHT:i.  lH7><-lhK2.  .»k. 
Kxti-nt  itf  jMiwrr.  344. 
FalM*  rrpn*M.*ntation»»  at  enliHtment.  1H7.V 

Fltlf.  \H*9. 

Kuifitlvf  fn»m  JiL*tlce.  1^76. 

<f«*n«-rMl  khmukIx  for  remiwitm  of  unexe<>ute4l 

puni^hnl«'nt.  187>S. 
H<'norMti)«>  diMhHfKc.  1870. 
Inri»n»i*>t«ni  ilufx.  1M73. 
IndiHn  ocoui.  l^T.'t. 

Invt-otiiiK  ."MMTflnry  of  War  wlfh  fiower  t<».  1880. 
J udK«'  Ad \  o«Tii«'-4  i«-ncral,  rv<-oninu'ndati(»nK  by. 

MlIitAn  offender*.  1h74.  1.h7i".. 

Min«Tiit  <-iiIiotnicnt.  Ih7.'i. 

Mt*>r«  pr<*««'ntiition  at  enli?>tment.  4*lc..  1h7.'» 

Mitiifntion.  iij  A  W..  :ui-;&>. 

No!  rtlniactivr.  1117.  1879. 

(inxindp  for.  1*»7.'».  l.»»76. 

I'D'Hiotion  undt-r  M'nten«*«*.  1873. 
of  i.H.«  ..f  ritnk  or  Hlc.  \(i>.  \ci\.  ir>;ri. 
I'ii\  ("rf.  if<^l.  iv.y.  note. 
Tolitii  III  iifTi'ntlrr.  1»«7>*. 
|*tiM«  r  of.  Mi*l  drlc»rat«<<I.  Ml. 
fNiui  r  of  ttn«-hiinK«-ablf.  Ihki. 
frt^idini  vni|iow«'nHl.  I8ri#i.  nf>te. 
Tn  \>ou«.  kihmI  rharartrr.  1*»T.'». 
ProriiotiMti  whilf  under  M-ntrnr**  ofNTati**  a*. 

l;rji». 
gtrnoi  <  onditlonal.  lt«2. 
KcMpl-'intmcnt  of  difimi<M<«l  oni<i>r.  l^Ki. 

1«JH>0— ul 54 


Pardon— Ton  t  i  nil  e<1 . 
R*fonl  of  rlHcicnry  In  MT\*ice.  1^75. 
Kcmiw^ion.    a^  diHtinKtii)*h(*(l    from.  1477.   1867, 

note,  'JltVI. 
Remiw>ion.  cxe<>iite«l  punishment.  I87ri. 
Removal  of  dlNability  of  vohiniiHT  ofBcern  not 

a.  21fi7. 
Rehtituti<»n  of  funds  or  pn>iKTty,  1874. 
R«•^toration— 
Ex«'<Mii«'<l  fiirfeiturex.  1879. 
To  Army,  XH'fd. 

To  «itizen.Hhip,  18»>7,  note.  1872. 
Soldicn«.|Kr<>nndx  for,  1x75, 1876. 
rncxiHUltnl  puniKhment,  1869.  note.  1870. 
rnreaMinabIc  confinement  prior  to  promulfra- 

tit»n  of  nenten^'c.  187.S. 
UnwarrHnt***!  or  excewive  wntence.  2229,2286, 

224:i. 
Voluntary  return  of  deiterter.  1875. 
Withdrawal  of  I'harKc,  1882. 
Park  roaiailKftloiier: 

rity  of  Philadelphia.  1817. 
Parole: 
I>iM{MM<ition  of  prliioner  of  war  on.  2061. 
Evidenc**.  <*<m»ract  <*an  not  lie  varied  by,  93S. 
StatUN  of  primmer  of  war  on,  2064. 
ViolHtion  of,  by  priMmerof  war.  20&8,2859. 
What  duty  may  lie  performe<i  by  priaoner  of 
uar  on,  24('i0. 
Partner: 
KxtM'ution  <)f  contra<*t«  by,  966. 
In  a  contract,  (laymenta  to.  912. 
Paaa: 

AlMK'nt  on.  in  line  of  duty,  1625. 
Patent:     tS«*e  /nfYN/ion  nnd  /Hirn/or.) 
.\wd»rnment  of.  to  rnite«l  Stat«ii.  1888. 
Boanl  of  ortlnance  and  fortification.  1891. 
Claim  for  infriniri'ment  of.  by  Tniti**!  .^^taten.  772, 
ClaUM-  in  contract  to  pn>tc<-t    Tnited    States 

HKHin^t  infringement  of.  885.  1890. 
('oni|ien*Mition  for  uk*  «»f.  1887. 
('oiiditionn  ffoveniiufr  purcham'  priee,  lhK5. 
Ih»i|v.  I'tr..  Ui  land<«.  on  tile  in  War  I8>partment, 

••opitM.  of.  aj«  evidence,  i;M*. 
For  invention  by  employee  of  I'nitedStateii,M5. 
<iov<nnnent  a  tortf<*aiior  in  i>ennlttinK  the  uae 

of  an  lnfhnire<I.  1*^». 
Liat>ility  of  I'nit«>4l  Stntiw  for  tin*.  1887. 18M9. 
I*n»vln»r  jiriority  of  inventl<»n.  18M. 

ICoMilly.  u  leKHl  li«>n.  IHKS. 

Royalty  for  u<m-  by  Tuiteil  State*.  18M. 

I'm-  «i|.  1v*«.  isfy;. 

f*M>  .if.  w  ith  knouh<«lKe  or  (tmta'nt  of  iwtentee, 

Paj  :       x*e  hi*t  'inti  nlhnrunrr 0  and  stnpfmufr. » 
.\<-<-run)k'  during  unauthoriztsl  alM-nee.  375. 378. 
\i  t:t)K  H'^iotant  <*«iinmiv<giry.  1910 
.\i-iitiK  judife  ad\<H-at«'.  \<*\. 
.\<l>liiit>iml.  ii|iiin  reenli«tment.  1911.  1912. 
.\<l\an«'«  ».  l'/.*7. 
.\i«l««  de  4-anip.  :«•.»». 

.\«  •li«tinKui«>bt-«|  fn.iij  allo\»an<'(-«.  l^vi. 
A"»»fnmrnt  of.  itVllT.  \^J2.  \^\k\.  192a. 
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Pajr— Continued. 
Back,  a(>iK)intment  with,  417. 
Bounty  am  diNtingiiinluHl  fn>m,  003. 
Oin  be  forfeited  l»y  Hvnteneo  of  court-martial, 

1H96. 
Ccrtifleate  of  merit,  additional.  (H^l. 
Certiflcato  of  merit,  forfeiture  of.  1409. 
CommiMiioned  ofn(*er.  <1ate  of  commencement 

of.  4U8. 
C-ontmet  }<urKeon.  3H5. 
Deposits  with  iNiymaxtem,  ltfl3. 
Extra,  to  vohinteorn.  24.t2. 
Extra  duty,    (i^w  tUtni-duty  jMy.) 
Fine  UK  distinguixhiHl  from  Htoppage  of,  1370. 
For  extra  niTv-icej.,  M40-H43. 
Forfeiture  of—    ^S*h*  For/riturr.) 

By  enliHtiHl  men.  24U1. 

By  K>ntence  of  suniteiution,  'J417. 

For  denertion,  1062,  1063. 

Incident  to  dem'rtiim.  1.376. 

In  fceneral.  10(i2.  106:{.  i:{76-1409.  IMrtO.  note. 
2401. 'J417. '24122. 

Rej(torati(m  of.  1869.  noU*. 

Under  hUMi>enMion.  2422. 
Indian  i«cout  arrexte<l  an<I  detaine<l  by  ci%'il 

HUthoritief«.  517. 
In  liand)«  of  third  perNin.  attachment  of,  1431. 
In.wne  «»flU-er.  1.'>17. 
LtCKal  duration  of.  1>(96. 
Medical  cadets.  loUKevity  iwy,  IMb. 
Military,  tiramiMhment  of,   unauthorized.  I4S1, 

143:{. 
Militia.  1744. 

MounU>d.  1909.  192.5,  192i;. 
Officer— 

AuaitiUK  onlers,  1906. 

Tan  not  l*e  afTe<>te<l  f>y  nummary  dL«miMial, 
1213. 

|)rop|»e<l  for  dew.Ttion,  1h«».V 

ForMipiHirt  of  wife.  1M7. 

Reduction  of.  12ii2. 

R<*ston*«l  to  rank.  Imrk  |my  of.  ls"X».  note. 

Retired.  lvj:i.  \>\^\  21W. 

S«*i»arated  from  MTvice.  1*»9.'». 

.^U'-iH'ii'-ion  of.  101  A.  W. 

(»r^4.1(Uer.  in  arnM,  l'*^'..  V^2s,  196V. 
One  y»*ar"«».  P'iirr«l  otliriT.  2iyh. 
Ordnance  MTjrcant  a-*  tiniekei'i»er.  WiT), 
I*rior  t«»  ai»iH»intn»cnt.«"nli!«tment.«»rniuj*ter-in, 

lv.«:i. 
Rc<iu<tIon  of.  \'^i\ 
Remittance  by  nuiil.  llCJ. 
Remittance  without  authonty.  l«/72. 
Re>t(»ration  of.  f(»rfcltc<l.  w.y.  Is7'». 
R«.-tainetl— .  VM^.  VXM  VMO. 

Forfcittircof.  137^.  VXM,  VXl',,  ].<:i-;.  l'«\  l«m». 
Rctirc<l  enlisted  nien.222.*>. 
Retired  orti<rr— .  1*^2:'..  lM»-'v 

STVicr,  JIW. 
Ri^iit-of  ]>rlH>ner*of  war  to.jorrj.jtha. 
Rollx  as  evi«lcn<«'.  1:>11. 
Serjeant  of  thr  lini*.  I'.C'. 
Statu>  «>f.  uhile  in  arrest.. '^n). 


Pay— Toiitinued. 
Stoppaire— .  12.  27. 107:^.  K»4.  note.  1424. 14:3. 
1900. 1904. 2:f:M. 
For  alj!<ence  without  cau.-*e,  1S41. 
For  rewanl.  a*  di«»tinguiiihed  from  pui 

men  1. 1073. 
In  fa%or<)f  tailor. 27. 
Removal  of.iai. 

To  reimbunte  {M«t  exchange  and  other  fa 
1,3M.  note,  1424. 14*2.\ 
Sui»pende<l  offl(M?r.241o. 
Taxation  of.  2425. 

Time  of  reenli»tment.inereai«ed.2L>1.21oif. 
To  date  of  di!H>haixe.  1H95. 
To  ifuanlian.  1900. 193:1. 
Travel- 
Acting  hotipital  Meward.  1447. 144\  note. 
Forfeiture  of.  137^. 
rpon  diflcharge  for  fraudulent  enlititment. 
Volunteer*  affecting  murter-out.  17iil. 
Voucher,  signing  In-fore  due.  4. 
When  )H>ginning.  1?<95. 
While  awaiting  oentence.  1»96. 1914,  l%il. 
While  under  arrest  by  cl%'il  authorities. 515 
Withholding.  1901. 19t^. 
Pay  arroaat : 
Alignment  of.  145-147, 1892, 1893. 1»23. 
I       Copien  of.  a««  evidence.  1315. 
>       Duplication  of.  107. 145-147.  l^f9:i. 
Liability  of  ai«ignet>.  1>(92. 
Not  neirotial>le  |>a|M.T.  1*«92. 
Prewnting.  iH'fore  publication  of  .••entenee. 
Pay  and  ailowaareit:     i.<i>e  Aiy.) 
Al>m.'nce  without  leave.  1902. 
After  term  of  enlistment.  1^95. 
Artificial  liinl»s.  travel  allowance  h*  pnw 

1949. 
Can  not  )k'  forfeite<l  by  dating  Yiack  di«chi 

diMiiif«»al.  etc..  1»*95. 
Cerlitliatc  of  merit.  671.  1409.  19;t». 
<'hange  <.f  •station.  1920,  1945.  1946.  194\  : 

19.12.  liCvi. 
Commutation- 
Fuel.  195«.. 

giuirters.  1915.  1916.  1941-1»44.  ISkW. 
RMti«»n^.  1957-l96i>. 
("retlittir*  de<'eaM.»<l  soldier.  Iy22. 
IH'iMKJi-  with  iiayma>ters.  1918. 
lM*privc«l  of.  by  civil  prt»cess.  1^*99. 
iK'tention  of.  while  undercharges'.  1-'4>.V 
Dishonorable  disihanre  for  fraudulent  t-n. 

mcnt   1128. 
DisniiNsal  by  President  din's  not  deprive cf.  I' 
Distinction  U-twcvn.  1*»VH. 
Due  under  pri"Vi«uis  enlistment.  l'«97. 
During  leaves  (»f  alj!M."nce.  159S. 
Knlisted  man — 
ConunisHJontHl  as  <iffic^*r.  1921. 
(.^uartt-rs  and  fuel.  1956. 
Forfeit  tin-  of.  l:lM.  13s3.  i:>97, 139^.  1 WJ.  15«^  '* 

19:M.  19:17.  19:iH.  ivmo.  1961,  1*^. 
F«»rfeilure.  clothing  supplied.  1961. 
Fuel  to  oiticers,  1917,  191S. 
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Pajr  aa4  allowaarr* — TontinucHl. 
Fu*  1  iin<l  liRht.  material  for.  1M4. 
(if  iiirHl-M'n  ift*  rierkfi.  19Ei9,  IfWO,  \9&i,  19A6, 19A8. 
•  Jvntnil-^'nli-c    nn'Hj^'ngtTs.    1989.    19C0,   1%4. 

I'.Mm.  ll»»>. 
H<»|>it4il  »<tc\rar(l.  trtinj<p(>ruitioii,  IWVG. 
H.»w  <l«|»rivtHi  t»f.  l^o»*.. 
H<»\v  jiHiM.  I'/.'ii. 
Itiilian  M«ut.  ll*:?*». 

Iiitrniu-nt  <»f  <leri'aMr«l  offlcen,  11>&4,  ISWS. 
M«*«li<->il  trfHtinont  and  attendAOfv,  when  not 

nil  Hll.»\viinc«'.  IWiS. 
M.. unl.il.  11*1  »9.  ll*2.').  1926. 
<  )rt'u-iTv— 

AwiiitiiiK  ntiivment,  1962. 

iN-tail.Hl  uo  collrK^  profeswors,  191.S. 

KiiKiiK***!  tilxin  civil  works  1916. 

Fitinily  «»f.  fufl  allowance,  191*^. 
Trar»hi-«rtiition — 

of  ».rtKKa*f«*.  IWS,  r^fJO.  IdM. 

ortiiTP''  hor>o«,  19.V2,  19M. 

JNiMltraiMiultUil  by  l*.  S.  fourl.  19«7. 

To  \,lHrv  «if  oiiliiitinent.1919. 
Travil    allowame.    191»-1921.    1W.V1951,    196»- 

1%7. 
I'fMin  oummAry  <liM-haix<*,  \i'J&. 
V.t.rinarian*.  ivjo. 
WhiW-  InamM.  VJfVJ. 
Pa}Ma«trr: 

ApiMitiitinriit  fnnii  rivil  lift*.  i:«. 
A-«t»riiiiuiit  of  ]»ii>  .  I'.rja. 
I».i<iMi-  puxnii'iit  of  i»«y  a<v<»iini.  1X92,  note. 
ra>iii»!il  Ky  rlu-«'k.  l'.»24. 
I*.i>  inriii  .•f  tn>oii«.  1921. 
P«yMai»trr*«  rlrrk: 
civlliHii.  no  i>art  of  army.  197U. 
Lirt).iliiy  to  military  jnri'-llrlion.  1»7U. 
I^^\^la.*t^•r.  rt'tind.  n<il  fntitlwl  to,  1971. 
.-tntij'iof.  In  navy.  1970.  mite. 
Payaraf*: 
B>  mail    1*.*7J 

Moufv  l.»»t  in  transitu.  1972. 
on  {n\**-  viMj«h»-r«.  112J,  1124. 
on  forx«*«l  N«»nrh»T,  a<*<'<MinUibillty,:t^l.  1410. 
Ki-*i-»n»:l»ility  nf  i>i'!*«in  n-niittinK.  1972. 
T'»  nunjU  p»  of  linn  of  iiintnu'ton.  ^^12. 
l..«.m.  .r*.  l«/2.l. 
I.,  trot.j^  I'.fji. 
W  ;thoiit  nnthority.  1972. 
Prar^.  flair  of: 
I»>nii..'M»l.V»'J  A.  W.lnfiA.  W.;  :w.,:ti7. 
K\tra  «lnty  jiay.  i;V42. 
IC.-.Tjll»»tni«'ni.21.V, 
Praalff  «'avrlu|M>: 
I  M'  of   l»y— 

r.ilKifi'  Mtithoritii**,  r/7'i 

ln«hMr«ink'  <»rt»«vr.  19n». 

y.x  ortn  .r*.  ]'.»77. 

l*nMl«'  I  r.^litor.  !•.«> 

iMjMj.'  otlifi  r  I'.CillOl.  1".«^» 

K«  tir»-«l  «nli«>ti«!  in«n.l9»»l 

r*tnt»   M'ljnlnlit*  k'«*I»rral.  I'.C** 

.-Ut*-  mlhtla.  1979. 


Peaalty  eavelope— Continued. 
For  rt'tuni  infornintion.  1975-1977,1979.1980. 
On  mattiTH  iK>rtaininK  to  the  muirteMn  of  vol- 

«nteen«.  197s. 
Stulement  on,  1973. 
Penitentiary:     iSoe  Omfinrnunt.) 
Change  of  coiiflneinent  to,  1469. 
Confinement  in— .97  A.  W.:  28>i-»X). 
For  lan'eny,291. 

For  i»unly  militar>-  ofTenMfi, 2KK.290, 296. 
Lex  loci, 97  A.  \V.:  297. 29«. 
Mltlgi4tionof.299.300. 
Not  K»ntenctHl  to.29.>. 
Tenii  of,  294. 
Delivery  of  priMoneno  to.  1471. 
r)(>».ignHtion  t»f.  14:>9,  2240. 

Enlistment  uixm  reml.Hnion  of  nentence  to,  1274. 
ErroneoiLsly  designate<l  in  M>ntence,  352.  note. 
Meaning  of  term.  292. 
Mitigation  of  nenl<»nee.  »4.>. 
.*H*ntenco  to.  involves  diNhonorable  dincharge, 

I1(V4. 
stMtiiM  of  military  priwmer  in,  298,  300. 
CnitiMl  .*<tat»T».  Htatusof.  1470. 
Penalunent: 
Taxation  of.  2429. 
Whi'ij  di^nblifl  w  bih* — 
On  furlough,  ltl2l>-16J3. 
.•MTviiig  «»r  awaiting  M»ntence.  1617.  1624. 
Perjury:     iS«m'  ittith.  i 
Attempting  MilMiniation  of.  how  charged.  12fi. 
By  rcrniit.  a.«»  to  age.  19»«7. 
Kvi<h'nc»'  toMi^tain.  li**2. 
Falv  swearing—.  19H.S.  11*m;. 

iM-rtiHil.  lW*t'.. 
Mati-rial  te-tiinony,  liKi. 

Rfinittlng  M^ntcm-t-  when  eviden*f  of,  not  iiuf- 
ilcicnt.  PJM. 
Peraanrat  approprlatlonii,  437.  4M.  m\. 

I'm'  of  un<'X|M'n<ltHl  lialance  of.  him. 
Perailt*:     <  .<♦•«•  I.in  n*r . ) 

To  <-onoiruit  «l«Hk«».  etc.  authority  under.  1786. 
Person  and  pn»|M>rty : 

Kr|xtnition  for  injury  tti.  .'»4  .\.  W.;  7h-h6. 
Penuinal  MT^Ire*: 

Contrart*  for.  jyiu 
PeriMtHH  M>rilav  i«ltli  arMlm  In  fleM: 
F«»rftimn"  aKaln»t.  1».2 
llow  p(ini«hablf.  ItU.  It..'. 
In  Iii'lian  \\ur>.  trial  of.  lt'»4 
ln-tanr«'%  of.  1»".J  li;i 
.lurio'lii-tion  ov.-r-  - 
.Vft.r  war.  lirf.. 
l!i  tiiiH-  of  {K'act- .  ltW». 
In  Iniliiin  war*.  l''>4. 
Mi».  •  I  t  t"  onl»T».  I'te..  ic<  A    W. 
PklladrlphU: 

Park  I  oinnilvionvr.  HIT 
Philippine  l»iand»: 
F.\tr.i«  lit  loll.  l;i> 
Wiir  «mtv1<«'  in.  rvtlntui-nt.  AV-t 
Pli<»l«Nrrapli«  of  ri»rtlArafl<Ni«: 
Coiiirarv  u*  law  of  war.  l'»T«« 


852 


INDEX. 


Phynlral  dlM|aallflratlo«  for    ^roaoCloa   •!  tu^ 

luted  a«B,  427. 
Physical  rmtralnt  of  mtrun^  while  »■  trial,  11M7. 
PhjHlrlaa: 

Eniploytut'nt  of.  in  lieu  of  me<Iical  oflRcer,  16&0. 

Oath  not  rf<|uirvd  by.  lHUf». 
PlIotM,  rtr. : 

Trial  of.  l«.:i. 
Plpeiu  water: 

(m  Ik**!  of  rivor.  1T«.*. 
Pikrary,  rlrht  of: 

In  watrp*  of  Territory.  1712. 
Plea: 

Acoused  stHnMinK  mute.  89  A.  W.,  1999. 

Am  yi't  ftirth  in  rw^onl,  213tW7. 

iK'niurrtT.  I9yt'>.  tioU*. 

I)ninkennew«  tks  a.  12H3,  note. 

In  altatcment — 
Kor  ern     In  t'harKe.  «»^.  7W'i.  730. 
Matter*  taken  advantaxe  f*i  by.  1996. 
Waiver  of  right  to.  199f). 

In  )mt  <if  trial.  1997.  199K.  2000. 

Matterx  of  evidence    i.  714.  1996. 

Of  guilty— 
Admi*ioii  of  eviilenf-e  after.  994.  IW2.  19^>i- 

1993. 
Withdrawal  of.  199t. 

Ptalement— 
In  extenuation  <if.  1990. 

of  accuMKl  ineonxifitent  with.  1990,  1992.  I99S. 
To  Ih»  considered  with,  1991. 
Pleadlair: 

Double.  70H. 

Impmiter  form  c»f.  9.  10. 

Previous  trialHand  convicilonj*.  1.V2. 

SjK't'if^eation.  l.V.».  V<.i. 
Pledve: 

On  honor,  violation  of.  by  officer,  128. 

Violation  <>f,  lo  the  i»rejudlee.  etc..  liW. 
Polltlral  offender: 

I'anlon  of,  187.'^. 
Porto  KIro: 

Alienation  of  y.rojierty  In,  l.'»M. 

Amiy  otl'u'er*  holding  ofh<-e  in.  1X36. 

('omputing  war  m^rvlce  in.  for  retirement,  222!i. 

Custoni.H  fund  under  military  government  in, 
•IH). 

Right  to  pn»i»erty  under  treaty.  l.Vs'J. 
PoHHe  romltatoN,  4>^>,487. 
Pwit: 

An  nr-enal  i-  a.  IXCl. 

('(»njniander  a»*  stinunary  court.  23VM. 

rnmiK'Iling  ».urrrnder  of.  ■!:{  A.  W. 

iK'stniction  of  oflirial  fuiiH'n*  at.  1M4. 

Intoxicant".  «<»ile.  2">7-22yu. 

Lan<l  f(»r  burial  i»uriHHe«..  jiurehaM',  2lut;. 

Military,  title  to  lan<l.  Z^^. 

rayinent  of  tnN»|»»*.  1924. 

Permanent  buildings  at.  ownershij*.  2U9H. 

Ti'nifiorary  buihlingsat,  ownership.  •JU9>*. 

TrHn^fer  <»f  accu«**<i  for  trial.  7*5  A.  W. 

Transfer  of  witnesf»e^.  If*  A.  W. 

rnauthori/.»'d  ab^Miee  fn>m,  32  A.  W..  374. 

r.«ic  of  nionev  reeeived  at.  20H3. 


Pmt  roaiaiaBder: 

Aft  fiummar>'  court.  2394. 

Authority  over  ei%'ilians  regarding  primi 
j«»Kt.  2002. 

Authority  to  rt>fer  cases  for  trial.  2008. 

iMity  of,  an  to  discipline  of  priiwDerp.  UiA 

Duty  regarding  ftigitiveii  from  ja*tioe.  SH 

ExcIu>ion  <»f  porwmM  from  re«ervatioo,  30 

N(»t  exeeiKling  authority.  1856. 
PoHt  library: 

Bor»kfl  not  public  property.  2283. 

Hale  of  boolu,  dinpodtioD  of  proceedi.  2X 
P«at  englaeer: 

Member  city  council.  182L 
Post  exrhaaire: 

Allowance  to  officer  in  charge.  2016. 

As  afTecting  rightu  of  post  trader.  208Sl 

Defined,  2010. 

EifUblihhment  of,  2014.  note. 

Fund- 
Forfeiture  for  benefit  of,  1384. 
8t4ippage  of  pay  to  reimburse.  1S84,  doI«. 
142.S. 

In  prohibition  States,  1215. 

Liability  of.  to  taxation.  2012.  2014. 

Not  a  p(Mit  trader.  2005. 

Payma-xter'n  check  cariied  by.  2017. 

Projierty  in  article*  donated  to,  2010. 

lYoviMion  for  light  and  fuel.  2011. 

Reitignized  but  not  establWied  by  Congi 
2013. 

ReKpon<dbility  of  officer  In  char^.  300fr-3W 

Stoppage  of  pay  to  reimbOTK  lo«e«  of.  201:^ 
Post  qsartenBasters: 

DiHfHwition  of  public  money.  20M. 
Post  qsartenaaster  Mergeant: 

Appointment  of.  2018.  2019. 
Post  trader: 

A)M)Iition  of  office  of.  2036. 

Amenability  to  military  jurlrflctioD,  J83. 

Appointment  of.  2020-2022. 

A»<es!iineni  of.  2025. 

Authority  of.  to  trade  with  Indiso-^aCO- 

I)ebt»  of  soldiers  to,  2024.  2032. 

Di^<tinct  fn>m  po«it  exchange.  2005. 

Ert^Mon  of  buildings  by.  .>n  re*rT»UOO-*- 
•jnw. 

Forfeiture  of  appointment  by.  2(0i 

Lien  «»f.  on  soldier's  pay.  2ir-»4.  2082. 

Right.««  of.  as  afTecletl  by  canteen.  2U85. 

Kale  of  intoxicant^*,  2tl26.  2U81.  22f*. 

8tAtu»»  of.  2020. 

Taxing  of,  by  SUte.  2026,  2027. 

Tenure  of.  2022.  ,, 

I'jH'  of  timber  and  hay  t>n  n^^ervatioD  p.^  ' 
Postnaxter: 

Assistant  to.  1833. 

officer  acting  as,  1833. 
Power  of  attorney: 

EfftHt  of.  2«r7. 

Irn-vcH'able.  plgnificance  of,  20B7. 

Pn»M*<-utlon  of  claim?  by.  21KC 

To  n^'cive  money  due  on  c«.»nlraot,  S'^'. 

When  revocable,  2087. 
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Pr»<rde»re: 

K!T«Mt  .»f  *>u<*pvu*iion  on  rijfht  of.  2412. 
Pm»eare  of  mctu^ed  «t  trial  by  roarta-aartlmU 

Pre^ldrnt: 

.\<-tii>ii  of.  on  Nll^ponJ(ion  of  K'ntem't***,  JMO, 

A«lviin<-f>Htithorize<l  hy.  Itf27. 

Al.|-»intinK  I>ower— .  417.  431.  433,  2:J70.  2373. 

\\  hi'n  «'xluiii}*tt*<l.  117. 
AM«»lnim»'nt — 

By.  with  vi»'W  u*  rotlrement,  416. 

oi  iiiffhor  ofli(t'i>  by.  410. 

<>i  r\'tnmi>ntnl  offlcfp*  of  voluntoi»n«,  431. 

« >i  n-llnil  omcHT  to  offl<t».  2210,  2211. 
Appntvnl— 

of  «lti»th  M.*nt»*n<H»  hjr.  2227. 

<  >f  rin«linir«  of  rt'ttrinK  lM«nI,  21M,  2196.  2200. 
A-  v\  itnt'*«<.  24tJ». 
Aiuh«»ri!y  of— 

0>.r  militia.  172:*.  1724,  174». 

i  »\  IT  tin-  i^nH'tMslinKMund  !«»*ntonctiiof  c<»urt»- 
innrtial  — 
.\«  rovi«*winK  niithoiity,  2010. 
I.imitMtion  of.  2040.  2011. 
I'.iwiT  of  iiarilon.  2040. 
Wlien  cxIinilkU-^I.  2IM0. 

T«»  •'onvcne  fronerul  <'ourU-niartiaI,  2U8H,  2089. 

T<»  icmnt  diM'tiMiYt'  by  pun'huM'.  1170,  1174. 

To  make  ri'K^ilationd.  41M,  note,  499. 

To  niiMllfy  rttrnlHtionK.  49A.  note,  499. 

To  r*Mon*  to  Army.  2042. 

To  «aM>^*nil  writ  of  haltciia  (*orpt».  1438. 
(Vrtuin  military  itowt-m  of,  4»<3-4Mft.  4M7>I90,  492, 

VXi. 
(.'onfinnatloii  of  mnitomi'  by.  105  .V.  W. 
ron\«ninK  authority.  1M2.  2«iM.  JUHU.  2227. 
I)Umi«>«aW.  conliniiation  of,  by.  106  A.W.:  336. 


.Vil  , 


I>l«nii<«Mil  of  ort\<'cr  by  appointment.   rt<-..  of 

•l»rii-«Mior.  12O»V-1209. 
Ino|M>«iti*iii  of  ff-H-rNMl  lamK  2299. 
lM«r»-«iHt'tful  \*onl««  ronrentinK.  19.\.W,;  13. 
I»njnki*iin«"w»  a  vaivh'  for  n'tlrement  by,  2196. 
Kxamuiati'in.  «*tr.,  of  «*nliAt«'4l  men  for  pn>mi»- 

tlon.  41*2.  423. 
Jtiri«4li<-tion  limittMl  by  <'4>nirTef«*.  .V)0. 
Matitiffof  publlMbinKai'tion  of.on  proee«<<llniri. 

.'1 4»1. 
MH^  rt'<|inr*Mli«>bur>inico(nei*nitofiimUh b«»ndfl, 

►  41 
No  i-»»i'r  iixrr  «*xt«*iulf<l  «4*nten<'c».  2:123. 
onlt-r  of.  to  Min<*fl  mu<*t<*r-in  of  oflb*(*r.  a  dif»- 

niiviHl    I2I<>. 
l*nr<loiiii)K  {Miurr  can  not  Im>  a(lile<l  to  or  tie- 

trai  tt^l  from  by  Utri*>Iation.  IHNI. 
ISiwn  of — 
<»\«r  militar)  r»-MTvation.  17ti»'.,  17ir7,  1710. 
1"  <ll*mi*«>  fn>m  .\nny.  PJin. 
lo  (lt!kmi<tf<  n*KMlar  aii'l  volunt4*ero(noer,  1210. 
i^tiji*!  <  omlitioiutl  |i«ir<lon  by.  Ivi2. 
K«'ap|H>t fitment  of  iIUuiImmnI  olUivr  by.  rfTtH^t 

B«mi««>ii>n  ami  mltlKutlitn  <if  oentenevn  by,  340. 
Ml. 


Prr«l<ieiit — rontinne<l. 
Removal  of  chanfi*  of  rie?«»*rtlon.  1M79. 
ReprejH'iitiHl    !)y   bettdn  of   exeeutive    depart- 

mentt.  1H47.  22V4. 
Rej.torHtion  o(  former  officvr,  •2:Ui9--2:<73. 
RrviewinK  authority.  2040.  '2227. 
StH'retary  of  War  r«*pre«enlln»f.  1^47. 
S«'ntenee» — 
Contirmaticm  of.  by.  Itti.  loii.  n\K  \.  W. 
Kxee ui*mI.  U'yond  |»«»w«t  of.  2323. 
Staff  of.  a«  Commander  in  <'hlef  of  the  Anny. 

1 4:i5. 
Su>i>i'nKion  <if  writ  of  haliean  eorpu^  by.  14:W. 
Tm'  of  .\rmy  in  executing  civil  proce^.  4h7.  490, 

49:*.    (.^if  ApiH*ndix  B.) 
War  i>ower.  24.'>9. 
Pretddlav  ofllrer  of  roart: 
Authority  of.  in  eourt,  2044.  note. 
Bound  by  %otr  of  majority.  2046. 
Faihire  to  comply  with  diriM'tioiiM  of.  2046. 
Kuiiction>tof  .Henior  memlH>r  an.  2043. 
IlaM  no  command  a^  xueh.  204'». 
(^luilitU-Htionoof.  2I>43. 
Prevlonii  ronTlrtloaii: 
Kvidcnce  of— 
.VlmiK-ibility  of.  2t>4\  2051.  20W,  JftV4. 
.\id  in  detenniniUK  mtti^ure  of  puniithment, 

•2u.'>4  note. 
Consideration  of.  20.'iii. 
Fonn  of.  AMV. 
In  trial  for  de?tert^on.  2051. 
IntnMluetion  of.  2lV47. 
Ri'fUNil  to  (^in?(ider.  'AHX,  note. 
Riti|N-ninKof  <-«»urt  to  riMvive.  2W7. 
Whi'U  not  admi«Hibl<*.  20Al-2uryj. 
Mennitit;  «if  tonn.  2or>2. 

I*ro|Mr  »*vid»'n««*  i»f.  by  Kummar>'  omrt.  'JiftA. 
Pre*  Ion  «  off»a«ie«: 

.\m<'tiability  untirr  re»-nli!*tment  for.  21.VI. 
PreilooH  trial*: 
.\nd  i-onvii>tion>.  |»lttidinK.  I'vj. 
Tt'*'linj«iny  iflv»*!j  on.  1291. 
Prinrlpal: 

Full  b'lral  rorjMiratf  nanu*.  Mt\.  .>47.  .'WVi. 
Prtarlpal  ainiilrlan: 
Not  a  nonronimiK%iont*4l  i>l1l(fr.  411. 
Not  rlitribit'  for  apiMiintmrnt  t<i  tHiuimimion, 
411. 
Priatlnv  for    lirailiiaarteni  of  Military   de^rt- 

■iratii,  s'vj. 
Prlnoarr^:     i. "*«■«•<  »»u*»# »!#■«/.  Jtnpniummrnt,  an«i 
htninu. 
.\bndt;nM'iit  of  <H>nt«'n<*«*  by  ic«H«i  fonditrt.  14*c 

.\ft«r  ttrniiiialion  of  rnliotnit'iit,  \^'*>. 
.\\«aittiiK  trial.  anu*nabilit\  for  ofTfU***^.  ItlCMt. 
rhutitriiiK  pla<-«>  of  t-ontlnt-tiifttt  of.  I4*>^14fiv. 
Clothlutf  allo\tani «'  fi»r.  -21.  *»-22. 
<'omiufii<  rUM-iit  of  t«'nn  of  t-onrtnemtMit,  14«'<2 
C4intlnfin«-iit   - 

Crtilit  for.  I4#i.; 

hi  I'nitiil  .<«tHti-H  I'i-nitrntiar>.  147o. 

lill  tint-  iMtid.  I4r>l. 
ru«t4Mly  of.  fi7.  70.  A.  W. 
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PrlMneri) — Continued. 
Delivery  of.  t(^  penltentiar>',  1471. 
Discharge  of.  at  expiration  of  term  of  Hervi(!e. 

1148,  n(»te. 
Disposition  of  articles  made  by,  1697. 
EfTeot  of   discharge  l>y  executfve   authority, 

1477. 
Effect  of  removal  to  hospital,  147«). 
Escape  of,  1475, 1476. 

Permitted  by  officer,  69  A.  W. 
Good-conduct  time,  \Vi6. 
Indian,  enlistment  of,  1280. 
Insane,  sending  of,  after  discharge  from  Army 

to  Government  Hospital  for  Insane,  1163. 
Insanity  of,  1515. 
Labor  by.  14W.  1467. 
Letters  of,  1472. 
Military,  requisition  for.  2176. 
Proceeds  of— 

Labor  of.  1696. 

Sale  of  articles  manufactured  by,  495. 
Receiving,  by  provost-marshal,  etc.,  67  A.  W. 
Refusing  to  plead,  1999. 
Release  of,  by  officer,  69  A.  W. 
Remission   of   sentence  of,  by  summary  dis- 
charge, 1148. 
Report  of  officer  receiving,  68  A.  W. 
Return  of,  to  civil  authority.when  under  bail,  98. 
Sentence  of,  irregular  and  inoperative,  1458. 
Standing  mute  at  trial,  89  A.  W. 
Subsistence  of,  1961. 
Surrender  of,  to  civil  authority,  98,  756. 
Trial  of,  after  discharge,  1033,  1034.  1485, 1486. 
Under  sentence,  surrender  of,  to  civil  author- 
ity, 98. 
Unexfcnto<l   punishment,   remission   of,  1869- 

1S71. 
Tsc  of  irons  on,  14(io,  14(16. 
Prisoner  of  irar: 
Civil  employee,  when  reganle<l  a*,  2055. 
Disposition  of  jiaroled,  2061. 
Enlistment  in  the  enemy's  army  by,  1095. 
Guilty  of  homicide,  disposition  of,  2057. 
Munler  of,  1750. 

Ordrr  operative  upon,  ls4H.  1S52. 
Paroled— 

Ab>enee  without  leave  of,  2064. 

Duty  may  be  performe<l  by,  2060. 

When  considered  a  deserter,  2064,2065. 
Parti«ian.  treatment  as,  2056. 
Pjiy,  olluvr^  and  soldiers,  right  to,  a.s, '2062, 2063. 
StatiLs  of— 

During  civil  war.  20.VJ. 

(.)ffieer   or   soldier  dishonorably  dischargeil 
while  held  as,  20«'.2. 

On  iMirole,  2iH'A. 
Taken— 

By  the  enemy,  2060-2065. 

Fr<.>ni  the  enemy.  2055-205y. 
Violation  of  parole  205s,  2059. 
When  justille<l  in  entering  .M-rvice  of  enemy. 
2465. 
PrlTste: 
Ab.»ience  without  eati.se,  1S41. 


Private — Continued. 

Absent  from  special  muster,  DM1. 

Disability  from  wounds,  1841. 

Fugitive  from  jimtice,  1876. 

Hospital  Corps,  1447, 1448, 1450, 1452, 145S. 

Improperly  held  In  irons.  1875, 

Pay  .stopped.  1841. 

Restoration  to  service,  1841. 
PrlTat«  dwelling,  entraDce  Uto,  to  effect  arrf*!, 

513.    (See  Warrant) 
Prlrat«>  property: 

An  obstruction  to  navigation,  1488,  note. 

Claims  of  contract  surgeons  for  lo«s  of,  387. 

Not  subject  to  forfeiture,  1396. 

Purchase  of,  from  appropriation,  443. 

Reparation  for  injury  to,  M  A.  W.,  78-«6. 

Waste,  etc.,  of,  penalty,  55  A.  W. 
Prlrlleged  eomminlcatloas,  1303. 
Prise  none  J : 

Right  of  army  to  share,  666. 
Proceedings: 

Amendment  of,  2242,  note. 

Fatal  defect  in,  2242. 

Order  of  promulgation  not  necessary,  1860. 

Of  courts  of  inquiry,  authentication  of,  120  A.W. 

Of  courts-martial — 
Disposition  of,  113  A.  W. 
Party  entitled  to  copy,  114  A.  W.,  359-365. 
Validity  of,  1857-1860. 
Process:    (See  Attachment  and  Civii  «uU  or  pen:- 

fJiS.) 

Right  to  serve,  after  cession  of  jurisidiction.  675. 
679. 
Process  of  attachnieBt  of  wltnetMii,  1561, 15S2. 
Proclamations  hj  President: 

Use  of  Army  in  aid  of  civil  power,  487,  noten. 
Profane  oaths,  53  A.  W. 
Professor  of  Military  Academy,  206^}: 
Pay  and  allowances  of,  2066. 
Status  of,  2066. 
Promise  on  honor: 

Violation  of,  by  officer,  how  cliarged,  128. 
Promotion : 
Affected  by  disability,  2067.  2075. 
Ah  affecting  right  to  bounty.  606. 
Assignment  of  officers,  2072. 
Change  of  date  of  commission,  2071. 
('hief  medical  purveyor,  2076. 
Citizen.ship,  enlisted  men.  comiwling  for,  'HHTZ. 
Computation  of  service  of  enlL«Jted  man,  for,  2074. 
Dismissal,  not  affected  by.  1211. 
During  recess  of  Senate,  55s,  559. 
Effect— 

Of  army  regulations  in  regani  to.  206S. 

Of  retirement  on,  2075. 

of  .suspension  (m.  2070.2410  2412. 

On  lx)n«l,  557-560. 
Enlisted  man  to  officer.  2073.  2074. 
Examinations  for — 

Number  allowed.  429. 

Of  inlisted  men,  421-42:^. 

Of  officers,  1318-1320. 
General  rule  in  regard  to,  20»i8. 
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Hitloa— <'Mntinui'<I. 
In  i/iiMrt«'nnii.»»t«'r  IH'jirtrtmcnt.'JOT?. 
I««»u»'  of  lU'W  onninl«»«lon,  'J071. 
MUitMry  Mon-kefrKT.  -'077. 
No  v.M»'«l  riKhi  in,  '2ir71. 
Of  Hviotant  ••uiv«'«»n*.  .'c'». 
<»f  ..rtiitr- 

rn^U-r  or  Huaitinir  wntenco,  1873. 

\Vhil«*  lUfnilHT  *i{  rourt.  ICiM. 
of  (itu-fi-vmr.  ti  riiltiftion  to  rnnk»t.  'llfiU. 
Kt-Klnicntnl.  AW-t^. 

Ri-nn*«ly  for  «»fflriT  ••v»'rl«M>ktHl  in.  '2067. 
Siitvotltution  of  lincHl  for  n^Kimontnl.  'J072. 
Wlillo  iindiT  «cnt<>n('t>  of  Miftpeniiion,  1320. 
PrManlratloa  nf  artlon  of  r^Tlewlnff  aithorltj, 

J-jrU'v  iSlT.  2211-2211. 
Prayrrly  :     -^f  /*mWiV  jtntpf  rttj. ) 
Ari  •.iinUilnhty— .  10.  1.'>.\.W..  S^'O-iina. 

.\-  »aiil»>«'.  ;>2. 

hniiiHKf  and  ilft\ot«Mii'y  to.  1m;{9,  1901. 

Ihtiririit  or  tlHUiHKcd  fttort*^.  Hft(*r  wiMnation 
fn»m  KTvire.  .SKJ. 

I'Minfnii^hc*!  fn»m  Hincnrtliillty  tn  trial,  8H0. 

I*Hym»*ni  •»n  forjf*"*!  voucher.  ;<hl,  HIO. 

\\  h»u  not  lo  \n'  t»nfor<*t'<!.  :W). 
K«irni\*f«!.  lHr<*fny  of.  1.V4. 
<*Mj.tiinil.  •♦  .\.  \V.:  X  itTylMili^i. 

.\iithontv  |o  (li«>|M>M'  of.  'A. 
rluiin  lor  lii^j*  of  {invate.  contmrt  mirKvon,  3K7. 
ron«l«iiinNtion  of.  l.v;2. 
l»(inmKi*<1  by  Kun«  i^f  I'nit***!  .•^taUii  war  tthlp,   J 

•  litini  for.  7'Mi.  I.V»2. 
If«inH|f*  «»r«lHrtci»*n<'i<**.  ISW.  IWl. 
Ikfrii'it>nt  or  ilHmHKc^l.  H4>foiintability  for.  after 

M'|«tnttion  fnan  M'r\i<M*.  '■>:\. 
lNMn>y«-«I  liy  .Vnny.  rlalni  for.  770.  771.  77»i. 
lMo|«>*iiion  of.  !iy  I'onKr*"^.  tUA.  rt#k». 
Kn>»-  //Umeni  of—.  fiO  .\.  W..  114.  ll.\  119.  120. 

Fnl**'  litati'nK'nt*.  <*vi«l«'m*««  of,  120. 

Ilow  i-hanrtM.  111.  119. 

Fcltiny  hy  i*l\ll  statute.  121. 

In  I'orto  Kn-o,  ri»fht  to.  un<lfr  tn'Hty,  l.*iKl. 

In*|*M  lion  I  if.  \^,'2. 

I^r<-i  n\  «if.  fiinii«^h«^l  or  lnti'n*U*<l  for  tho  mill- 

l;ir>  M-rx  iir,  liO  \.  \V..  113. 
Li«'rn*««  of.  iirnirr  military  K<>vorninent.  lliM. 
Mi<Ni|ipri>|>rijifii>n  <if— .  i*i  \.  W.:  112.  116. 

Trial  lor.  iidiTM-fiurHtion  fn»m  •<»rvl<*e,  117, 116. 
of  .irtii  »-Pi.*t<.|.-ii  fniin  rnitt**!  stall -oMon'hfWiMp, 

t-laiin  f«>r  7'Xi. 
<  »f  Wiir  I>«|«nni<-nt   vnrv  «if.  J2yT. 
r»r«^»niil  - 

.lIifTopnuiol  l»y  «itii<hi'r.  rlaiin  for.  770. 

Kxi'tnption  from  Httachtncnt  of.  7:o«,  739. 

<»f  ii«'M'riir.  not  Mibji^t  x**  forfi-itur»'.  1064. 

Tii\ntliin  <'f.  21^'* 

l*TINilI»- 

<  IniTti  for  •MMiifialion  of.  77<».  7*1. 
Slit  •iilii»-it  to  forfi'itur**.  l.t*.*' 
ITi.rlt  ••(  tiM-r.  Il»;. 

I''.r'hn*>«*  iif.  from  ii|>|>ro|iniition.  143. 
Il<iiii<ly  f«>r  it«t»  ••!  •••Mi»-r>  iiirnin*!.  717. 
K*«{«.n<>thilit>  of   rniti-<l   -laN-i  fi»r  art*  of 
Mililwr*  aKjtin«t   717 


Property — ('ontiniic<l. 

I*rivat*'— <'ontinu<'<l. 
Taken  f«)r  public  um\  774.  776.  7M.  l><6h. 

Private  u^e  of— 
How  charK^Hl.  U.S. 
Not  embezzlement,  ll.'i. 

Iliblic.  Ntle  of.  •2277-'22>^;. 

l^in>haM.>d  frr>m  apprripriation.  traniifer  <if.  4.V4. 

R»*al— 
Alienation  of.  in  conqueriNl  iNHintry,  1579. 
Title  to.  (lurinx  military  iK*cupation,  1579. 

Real  and  |M>nional,  pnxM'ed'*  of  aale,  20K8. 

Re<»apiure<l.  662. 

Re<-eivlnK  in  pledjfo.  etc..  60  A.  W. 

Reparation  for  injury  to  {>erM>n  and,  51  A.  W.; 
7H-h6. 

Re*(titution  of.  U>fore  itanlon,  1874. 

Reiuros.  10  A.  W. 

Returns  of  ordnance  ."lore!*.  INJl. 

Taken  for  public  iim>.  comi»cnMition  for.  ^H. 

Tranj^fer  (»f.  2297. 

Wa>»te.  etc..  of,  |K>nalty,  5r>  A.  W. 
PropoaaU:  <  See  <  V>n/rarf . ) 

AcceptHiwe  of — 
Does  not  bind  the  Tnited  StaU«,  K79. 
!)<«•>«  not  constitute  a  j'ontract,  h79.  NW. 

A*"  to  re«|uirement  tif  KiiHrantorn.  K73,K77. 

Certiflt'^i  cht-<k  in  lieu  of  frtiaranty,  K78. 

<tuarantiej«  to  a<'f*oini>Hny.  H77. 

Ixrtteni  containiiiK.  Mi6.  H79.  note, 881. 

R<"je<"tion  of.  xVt. 

ReU^^e  of  guarantor]*.  K76. 

Secretary  of  War  not  authorize<l  to  release  fou^ 
antoni.  H7e;, 
Proaerafloa: 

In«<tanr(>  of  no  impe<liment  t*t.  315. 

Limitatii»n  of— 
How  aval  Km  I  of.  :iM. 
Time.  n«  A.  W.,  314-322. 
Waiver.  :i20. 
Pronrrator: 

A!*  witnc*.  2I>7h. 

Jud»;**-.VdviN'ate  only  rt^tiKTiited  ofRcia],  207&. 
Prot<N>tlaff  the  ^eay.  4.S  A.  W. 
Profit: 

By  minority  of  c«>urt-inartial.  2tr79. 
ProvUlua*,  rtr. : 

Violcn<'e  U*  iKTMUi*  brinirinir  in.  56  A.  W. 
ProToratioa  not  a  dtttmmt^  liiTiO.  likr>i. 
Provofclar  Nprerliff^,  Hr.,  25  A.  W,:  31. 
Proi«Hit-aiar»lial: 

RefuNul  t«i  nn'«-lvc  privmen*  b>.  67  A.  W. 
Pabllr  anrtloa:  <Siv  Aut-tiomr r  Htul  SnUt.) 

tSalc  of  condemn***!  •►toit'!*  at.  'ZJf^\ 
Pabllr  ball<ilBc«:  iSim*  limhiiwj*.  > 

CharKf  of.  J117. 
Pabllr  rrltlrUa: 

To  ihi"  iin*judi«'*'.  •ti-  .  IVj. 
Pabllr  rarny: 

Tf»tiinony  of.  12'.«7. 
Pnbllr  fHa<i«:     •■i-^i* /'iiM</i<.  • 

KniU//Iinj.  t.i  ..f       Ml  \    W     111.114,119. 

VtxU*-  «Tilt*tlli  III    ••\I«|flH-f  of.  120. 

IIo\»  •  hiirifi^l.  111.  11*^. 
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Pahllr  foBdh— ('ontiniie*!. 
EinlM.'ZzU'nientof— <'onilTMie<l. 

Trial  f«»r.  afUTwiwrHtlon  fnnn  m»rricf .  117,  Um. 
KnljM'  KtMt*'ni«*nt>*  iMimvminiff.  TJi). 
(iHniiMhmcnt  of.  lt:n-14:vi. 
Ijinvnynf.  m  \.  \\\,  ll». 
Mi.HHp|>n)iirliition  of—,  rt)  A.  W.:  116. 

Hou  <lmrKf<l.  111.  Ill». 

PnNMHHis  of  .*m1<*  of  Hrti(>l<*M  inanufHotured  by 
pri«*on«Ts.  i^\ 

Ki'fnsiiiK  to  tmnHfcr  or  <lif(biirw.  114. 
Pobllr  Uadit:    iStn* /><iNr/.) 

RixJit  «if  way.  ii-'ifS^^a;**. 

Sum'iiib'r  of.  •siu. 

TitU-  to.  (!i«.imt»«  of.  2:*«. 

Tnmi^fiT.  JOW. 
Pabllr  nonry:     •.<«•♦•   Fuinh.  Monrtf,  «n<l   /*hWi> 

Am  'ri-«'nK-iit«>  fordHmHKfM.  Hrcountinirfor. 'JOHi. 

BmimI  fiiTuI  not.  -JIIN3. 

('oiiiininy  fund  not.  2iiKl. 

I>t•|M»^it  and  k«f{iinK  <»f.  'iUWi. 

I)i<itini>inK  ofllrfr.  dbtiMwitlon  by.  i*iK|. 

I>Ui>«»^ition  of.  JiMU.  'J(iKI. 

KnitM'zzlcmont  in  failing  to  H(*<i»unt  for,  2UH1, 

•J0K3. 
KxfH'nditur*'.  JiWO,  I'HX*. 
Fundi< — 

I'laMiMHl  a^.  2tK{. 

K(NM'iv(Hl  at  inilitAry  pn«ti^  et<'..  20H3. 
Ix-tt**!'  of  |inbli(>  |>ro|H>rty.  dii<|>ofiiti<>n  (»f  prrv 

Liatiility  for  not  ac<*oiintinK  for.  2UH1.  ilKV 
Not  availttblf  f«ir  nuri»<"**?»*  «»f  nio^  fund,  'J0K2. 
Not  to  Im'  n'tainiHl  as  nlu^h  fund.  'JUKt. 
Pa  ill  Into  Trt'a.^iur)-  a*  iniMvllanfouit  rtMviptM, 

•JIKJ. 
I'aynn'nt  into  Tn'asury,  *JO«l). 
Rations,  nal**  of  savings.  "JUKI 
Rti'i'ivfd  at  Hillltjiry  iK»sts.  ftf..  u«H'  of.  "ilKi 
R«'>lifutit»n  «»f.  >H'fort?  }Mtnlon.  1x74. 
.Sill-*"  of  »4iviru:*>  from  nition.**.  LlKi. 
.<al»"  <»f  I'iiit«-<1  Stat<'^  f»n»|x»rty.  di}(|Mii(ition  «»f 

I'm-  and  approjiriati«»n.  'Jixi. 
Pnbllr  olBrr.      iSrt*  I'iril  otficf  and  tfrfirt.) 
Pnbllr  pap^Tw:     i  ."iii*  o^rhil  /mi/k  rM.  i 

WithJioldiiur  of.  jikni. 
Pobllr  prlnflnv: 
(^jU'^tniriiou  of  ml  n*laiin);  to.  "J»s.'». 
NtMM'S'^iry  publi4'aiioii>.  i'iiu»itnntion  of.  iMh.\ 
Pnbllr  properly:    ■  Sri-  /v.//»*  rf;/. . 
Ali«'nation  of  lan«l>  of  I*nit»*<l  stal»*-.  "Jlbi. 
Appn>priMtion   i*(    land   by   .>^tatr  fur    riirlit  of 

way.  2110. 
B«¥.ks  fi)r  |M»*i  libniry.  'J:*s:\. 
lioriuK  for  i^a*;  on  military  n*M'rv!iti«»n.  ••iisy. 
Ituildin^rs  rrcrtrd  on — 
Doiiattil  land,  ..Mo:>. 
Ljiinl  tM'rui»i«"<l  juro  lH."lli.  "JtniT. 
Tjiud  illeually  o<'<Mipii'd."JUil). 

Buryintf  gnmnd  t»n  military  rif*i'rvatii»n.  Jiv*. 


Pabllr  propertj— 4^'ontinuo(1. 
<'harvf  of  publif  Imildinf^.  2117. 
<'i»nstnM'tion  of— 
RridfCf  on.  *JW. 
Buildin>r>  on.  2(tw.  -jjMy. 
<'rwlit  for  di'iMwitf<.  21  1h. 
CuttiiiK  of  hay  i'n>p  on  militarr  rwerr 
2UW. 

L>L«|K>sition  of— 

By  cxohatiKe.  'Hm-M»t. 

CoiiHtitutional  pru^'lKion;*.  2UH7-2090.2I1; 

Ex«'<-utivf  Diriittrtmentit.  aoK7.  note. 

IVrsionalty.  Executive  r>epartinentji.3H 
En-t'tion  of  teleKraph  linos  on  military  re< 
tion.  iOK!*. 

F>tabli?ihinent  of  f»'rry  within  limitKoiai 
Exchange  of— 

rn'*«>rvi«t'Hble.  210Ci. 

With  Stat(>s.  2104. 
Ex|H*nditure  of  appn>priation<».  2iai,2107. 
Gift  of  land  to  I'nited  SUteM.  '£l\3n.  2106. 
IllfKHlly  di>>|M)M*d  of.  tH>izure.  2273.2275. 
IlU»»fal  JMili*.  eti-..  of.  227*-2276. 
Inton*j»t  in  Tnitod  States  land,  travfer.:!! 
Irriioiting  ditcheM  ovor  military  iwermi 

2t»NM. 

I<«aii*  of  amis  and  ammunition.  2096. 
Land— 

A(Niuirement  by  eminent  domain.  2161. 

('t>nv**yan<*e  of  interetit.  30h7-2IW. 

I»im'ha.«<e  for  I'nitiM  States.  21tf>-21(K 

Temporary  conwyanre  by  lv«i!ie.2UhT. 

rnite<l  State!!.  dis{XH(ition.  aW7-2(M.m( 
laying  of  water  pipe*  on,  2(M. 
Ix'aM*  of — 

l)i«i{M Million  «)f  i»meviHK  20»il. 

For  e^tabli^hment   «if   Branrhe!«  of  >*1 
Ilonu-.  '£K^. 
LiefUM'  tiMKH-upy.  AlWi. 
Loan  of.  mm. 

Mining  on  military  r%»si*rvatit»n.  'S^. 
r»'nnam«nt  liuildinio*  at  military  i»i»»tK.  3* 
Protliii't.-  of  land  of  Tnitiii  State>.  :!10l 
I*rot<*«-tion  by  injunetion  fn>m  tre!»pa*2U 
l*urrhast»  of  land— 

rtin»iinution.  210l». 

ExifUtivf  lK.'|>artments.  2107. 

For  burial  pur^MWH*}*.  210»»-2107. 
Ri"i«'r\ation.  niiliur>'.  <laim  to  title.  2111 
Reversion  of  title  in  aliHnd«tne<i  land*,  il'"^ 
Right  of  way  over.  •2n«7-JiK«». 
.<ales — 

I)i«|MKition  of  iinK-i-eil".  2102. 

« >f  iH'ri.Hhable.  JlW. 

To  States  f(»r  Use  of  militia.  2im. 
.Salvage  of.  2291. 
.'^ioj»iMigi*  f»»r  damage  to.  2:^77 
.'iiirpluH  dtH-ument".  2t*M. 
Taeties.  eavalry.  publieation  right^  tt^' 
T.leirrai»h  lines  of  Port«»  Rie«».  JWa 
T«*mi»»»rary  buildings  on  rnitiM  Sut**  ^ 

Jin**. 
Title  to  iMirehas«,>«l  lands.  2114. 
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P«Mlr  pr«i|M>fijr — (Nmtinuod. 

TrHii'»f«r  t«f— 

B*-tuii-ii  »»un'ttii>  or  <U'(iartmentJ«,  3091. 

f 'nlti'tl  Strttt-^  laiul.  JllKM. 
rniiiiih«iri/«'<l  4M-<-uiiHtion  l>y  |MtHt  (X)mmiinder, 

>lt»». 
l*ii'Mr>  irfHhl*' — 

Iri»i*Mtii.n  of.  '££><],  22H.\ 

Sm1«*  nri'l  cxrhanKi*  of,  21U3. 
Vt>«.tlii»r  of  titlo  ill  IttfuiN  hy  Ktntute.'Jirj. 

Wnt'T  JioWiT.  IIM*  of.  "JOHH, 

Pakllr  *rrvaatii: 

Arp"!  of.  hvi'ivil  authoiitii.>M  while* on  duty, MM. 

Ilot«'. 

Pakllr«tl»a: 

tt{  ••rtjri-p«  for  (*o want itvor  fraud.  lOU  A.  W.;  3ul, 

k«-\  »*«-«l  SinHUfj*.  2246.2247. 
PaMlratlua  of  Artlrlm  of  War,  12S  A.  W. 
PaaUkairaf:     cSit*  Mnximuin  puui*hmmt.) 

Af>ndi?nift)t  of.  by  y^innX  conduct,  14H2-1-IM. 

Ad.Jifiif  t«v— ,  1 UA,  1  K>*-1 170, 147S,  1 I7G. 22»). 
Hv  n  viiwing  authurity.2230. 

Arfiitmry.liyrv 

Bttd  irt-ntment   ax  affcctinir  the  quantum  of. 

JIM"). 

<'on)niutation  of.:i47.  :MM. 

<'«in«.tnM-tl\r  {mrdon,  lH7.i. 

r.»r]"»nil.l*M;«i. 

runmlHll\*-.  !l7y-14«1.2317. 

iKti-nniimtion  l»y  «M>urtJ*-martial,21tM.2309. 

iMx-iphiiHry.  iWi. 

In-houomtilc  iliM-harKv  K^ven  aji  a.  1167. 

I>i««|Unlltiration  to  hold  offl<v.  1223. 

Km*'  iiii|Mi^HM«>  only  a.««a.l;V)9. 

For  «-«.nt.iiii»t  of  i«ourt.i«  A.  W.:  2:K)-2Xt. 

For  o)i»tnirtlnK  navljfHtion,  1771, 177.S. 

For  «ifT»-n'«i«'«  on  n*«t<'nationH,fti3. 

III«  ical.  niitiication  of.:vVi. 

In  tiiii.'  of  war.  i-tr— .  TiK  A.  W.;  yit.yi.tfCt. 

In  fi»n'iirTM-ountry.«.»2. 
I^vality  ..f.  2^22. 
Limitation  «if.  23 ih,  2402. 
L«i^  of  rank  or  flhti.  I(i2i'i-lr'i.l2. 
Mnxtiiiuui— .  It'>17-l('i.>4.     i.*^n*  Mnximum  jitinhH- 
mrnt 

KrTt-<i  *ni  imwi-rof  rvvtewinK  authority.  :tS7. 
Mfa»urf  of.  |in'viouH  c<»nvictiontt  ao  aid  to  dc- 

t«'nnlnint;.  JliM. 
Not  afT*><  t*-*!  l>y  dliihonoralilt*  diM>liarK«'.  14H-V 
<»f  •  a<!»'l.«.  u'M.  tVVi. 
of  oiMifpi  in  arrtM.  11'*. 
INirlon  and  uiitijcation  of.  112  A.  W..  :(il.  :t.V«. 

1/7J.  127.M477, 151»..  1H7»,J)4<).21M.-.*2»1.  2:121. 
I»n.h:t.it.'«l.  'J**  A.W.:  -2:^14. 
R*  \t<uinir  <>(Tii-^>rnot  authori7«-«i  u*  chanK*'  the 

kind  ..f  :i'>7 

stoj.fMiiff  a".  2:rr7. 

>i)t»*titution«  of.  UA*,  l»V>2-lu'»l. 
rnjiiotiflaMc  — .  11V2-111M. 

AuK-nahillty  to  trial  for.  lll«2.  ivx\. 
!'•••  .ij  Iron,  on  i»n*iinvr>i.  1I«V'».  14»i#i. 
VJolint.  ll'.*2-ll'>4. 


Parrhanen: 

IlU'Kal.  of  ami.««.  vU\.  w»ld  by  m>ldlcr«,  2273, 227&. 

Land  f«»r  rnlt*'<l  Stan^.  2IU>-21(|h. 

<>lH'n  fnarkrt  — .  .^-'itf.  mrj.  .h«V4.  t«66. 
R»'|»ortM  of.  H.V.*. 

Ihitcntv.  l>vVi.  iKn. 
<{aarteraaHter*N  D^partarat: 

tMvllian  cmploytt'  a^i  auctiontiT.  22M. 

Extra-<!uty  jmy.  i;j42. 

Militarj-  htorokcciKTh.  21177 

ProntotionN  in.  2t»77. 

Salvajfo  of  8up|>lic«,  2291. 
(jaarteraaMtrnt*  aad  SabaUteare  defMirtaieBUx 

Supplie«j  for.  h:m). 
<{aart^rmai»ter-iirrwaat,  poat,  -2U1h.  jiip.). 
(^aartrnaaNtem: 

Employee  of.  holdiuK  civil  olfire.  Iv21. 

On  rnit***!  States  traniiport».  «uminonM  nerved 
on.  7r>o. 
(jaartiraiaNtrr  Hioreii: 

Claim  for.  under  a»t  of  July  4.  IWM.  777. 

SalvaKcof,  2291. 
({■aiirraiaiitrr  aappllm: 

SaU»«  to  civilians.  2392. 
(jaarrrU,  etr.t 

Who  may  •lUill.  24  A.  W. 
<{aartent : 

.\llowan(-c  for.  not  a(TiM'tc<l  hy  KUMiiouiiion, 'illft. 

Allowance  of.  l'.Ml-19i:<.  l'.».Vi. 

At  .^oldierv'  Home.  •2:t:t2. 

Commutation  of.  3H9.  'Zii*. 

Contlnemcnt  to.  of  ofRcen*.  »'»■'»  A.  W. 

<^»nlract^  for.  mm. 

Effe<*t  of  ••u.<»|M*n9iion  un  •wltN'tion  of.  2112. 

Lyinif  out  of.  :u  a.  w. 

rnauthohzeil  alrM-nci*  fn»m.  :<74. 
^alttlav  raard,  rtr. : 

Without  leave.  10  .\.  \V. 

Sallniad  Oiaipaaj : 

claim  »»f  ofhei-r  for  l«»*t  hajocaice.  7'<7. 
Enen»i<hment«.  hy.  2121. 
Fran«*hi«M'— 
.IfTf'it***!  h>  eoifMil illation.  2r2i». 
Tntn-'fer  of.  21-U 
Injutirtion  HKain»t.  I'ltil. 
Licciw  to,  inrj,  i»;i2. 
olj-trurtinif  navigation.  I77»i.  ITT**. 
I       On  rik'ht  «»f  way  t«»  nati<inal  eemet*"ry.  2121. 
power  of  re<'eiv»-r.  2119. 
Ritfht  ""f  way  fi»r  mad.  17UI). 
j       rnnMrict*"*!  authority  t«»  conMnnt   nm*!.  In- 
( ludr*.  a  I  It  horit  y  t<  1  hridKo  na  viiraMe  M  reama 
en  r«»uie,  •■i2-*>. 
T'«i«'  of  r«\«tment  h> ,  ITlU 
Saak: 

\rv*  plalicc  of  eoiMml«^loii.  21Jt. 

Aid-  d«- « iinjp.  :f.*»  ;f.»T 
A'»  iifT«'it«-<J  — 

H>  « ••n-«>lidattt>n.  21  > 

H>  transfer.  2127 
A- fiitilliy  Mfxii,     212.'»   212»".   2129. 
.l^'iifiimi-nt  to  duty  ai-ionluiir  to   t»revet.  till. 
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Bank— <^intlnue<l. 
Back,  appointment  with,  417. 
Brevi't — 
,     Inridf  nt  to  full  rank,  fiUH. 

OffljiT  aHKijnii^  aocordlnK  to,  not  eutitltni  ^^ 

al<l>*-<UM'amp,  612. 
Not  ontitle<l  to  pr<H»«denct*  act'onlinir  to,  fi09. 
Chanife  of  <Ute  of.  21'>,  2130. 
Confirmation  of  brt'vet  appointment,  fiio. 
Fixed  by  appointment.  2122.  note. 
Lr>««  of.  162t>-l<a2. 
Militia  officer  with  retnilar  ami  volunteer,  124 

A.  W. 
Naval  K?rvlce  In  determfnlnic.  2125. 
Of  officers  r>f  Immune  rc^menta,  2181. 
officer  rej*t4»red  t<».  fiay  of.  lK9ft.  note. 
Re<luc>tion  oi,  cffe<>t  U|Mm  forfeitures,  188& 
Rt^rular  and  voluntwr.  2123.  2124. 
Relative—.  4W.  409. 
Fixing  of.  2124-2130. 
Of  a.<«ii.«tant  Huryreonfi,  .V26. 
Of  <»fficen»  tr>inKand  trie<l,  79  A.  W.:  210,211. 
Restoration  of  officer  to.  IWl.  1H71. 
Hen-ice  w*  volunteer,  vtli^'t  of,  2123,  2124. 
Kuj»emumerar>-  offli-er.  re<H>mmiwioning,  2128. 
VoluntwrMand  regulars.  123  A.  W. 
Volunte«'r>*  in  Army.  244<i. 
Bape: 
Ik*ath  iK*ntence,  confirmation  of,  105  A.  W. 
In  time  of  war,  inwirreotion,  etc.,  5H  A.  W.;  88. 
B«tloB«: 
Commutation  of.  iu70.  ll>57-19t».  I9ri2. 
For  clerkH,  hio. 
Beal  entate:    (.«^>4>  Ijkim  and  Rmt.) 

Rent  of.  iNOi. 
RebellloB,  laftarrertloa,  etr. : 

Crimt»s  durinjf,  ^  A.  W.;  s7-vi3. 
Beee«ft  appolatneatN,  429. 
Berelpt : 
Falhc.  f.0  A.  W.;  110. 

Miricellancou^i.  moneyn  tolK'i'iivt'red  intoTrcvui- 
ury  a»i.  -'102.  22v2. 

Rerelfer: 

On  rontra<'t8,  9(>t'». 

BereHN  (if  roart  •%  aot^  In  record,  213(W. 

BeroBiiiirndation : 

AcciLM'^l  toclemcncv,  2i:i2. 
Appli<ation  for  withdrawal.  2i:i3. 
Grounds  for  iimkinK.  2\M,  note. 
JoiniuK,  diMrttionar)'  with  mcmlK-r.  2ia4. 
JudKe-.VdvcH'atc-iicnt'ml,  lH7r>,  l»»7ti. 
MenilHTN  subM-ribinK'.  "J1.34. 
.^^rpunitr,  by  meinlMT»i.  2]'X't. 
Withdrawal  of,  2i:«. 

ReconTenlnir  of  coart  for  rerlHlon,  22I9-22.SI.  22M- 


L»2.'>7. 


Record:      SiX'  Amftulmtnt  ii\u\  AV  »/i*/'</i.) 
Action  of  rwii'winjr  autljority  in.  2i:USk.  214<». 
Anu-ndiiu-nt  of,  by  aulh»»rity  of  rt)nH:n')«i««.  ILM. 
.Vrnnulnunt  of,  on  revision.  22r>4. 
Arraijfnnirnt  and  iil»'a»<w't  forth  In.  -'bWW;. 
Ah  «'on<'lu-ivt' cvid«MWi-.  17.M,  1754. 


Record— Con  t  i  n  ued . 
Authentication — 

<  )f.  2136Jt. 

<  >f  copies  of.  IMA,  1846. 

Authority  of  reviewing  anthority  to  con 
22.T»>. 

By  whom  prepare<l,  2140. 

Challengeji  to  be  noted  in.  2196c. 

ChanKeof,  1117. 

Contents.  2136fl. 

Copiefl  of  ,aH  evidence.  129»-1295. 1309. 1310. 1 

1313,  1315,  1S45.  1H46. 
Copy  of  ordeni  to  be  attached.  2136c. 

Correction  of— 

By  reviewinjr  authority,  2230. 

Errors  in,  21361,  2143,  2144. 

From  day  to  day.  2258. 

On  revision.  224^2252,  2254-22S& 
Dixp^xdtion  of,  113  A.  W. 
Duties  of  judge-advocate  in  refnrd  to.  VXi.lb 
Error  In,  effect  of,  2138.  note. 
Evidence  not  to  be  taken  on  reviiioQ  of,  i£i 
Finding  set  forth  !n.  21J(i. 
Impeachment  of.  2145. 
Indorsement  on,  2137. 
Judire-advocate.  presence  of.  shown  in  ttfa 
213tWf. 

Low*  of.  2139. 

Matter  excluded  by  court  in.  2136SI. 

Meetings  without  transaction  of  bufdiMatiMt 

in.  2141. 
Meml»en«,  etc.,  to  be  acconnted  for  in.  21«d. 
Mimomerin,  2144. 
Notification  to  accused  of  pririlegeof  tcrtl 

ing  in  own  t>ehalf.  2142. 
<  )f  board  of  inves«tigation,  ax  evidence.  12W 
of  diHuiiMtal  of  «ifflcer — 
Change  of,  1206. 
Obliteration  of.  2367. 
Of  muster-in,  1751. 
of  War  Department,  copyright  of  comial^ti 

from.  970. 
official  c«»pic}*  (»f.  as  evidence,  1293-1295,  13 

i:UO.  1812.  1313.  1315. 
Omi«»Ion  in.  194-196. 
ordeiN  to  l>e  read  to  a<*cuse<l,  21d6e. 
I»art>«of.  214.'>. 

Party  entitled  to  copy.  114  A.  W.;  S5M6& 
I*re»ence  <»f  aci*u»ed  on  revision  of,  225fi. 
l*re^ident's  action  on  pniceedings  in.  21tf- 
I*rf?*umiaion  as  to  regularity  of.  213bA.  ilJ^ 
rrinting  of.  2137. 

l^nii^etHilngs  in  proper  order  in,  2137. 
Reading  of  pntceedings of  previous  seariwJ.  -'» 
Re<*e«*.  when  noted  in,  2136cf. 
Rej«pon»ibllity  of  c*»urt  regarding.  2140. 
Revision  of,  by  legal  court.  2251.  2254. 
Revision  of  proceedings  as  fthown  in,  21*' 
Sentence  as  set  forth  in.  2136a  and  t. 
Separate  and  <»«»mplete  p*^r  m,  2136ft. 
Swearing  of  court  to  be  shown  in.  213^.il*S 
Te»<timony  not  to  be  t*ken  on  revi«on  of.  * 
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T»*tiiUMny  M't  f<»rth  in.  2130A  . 

TrHn«mittal  of.  tn.Iudgt^AdvfM^atiM^encral.  IMS. 
Errurd  »f  a^nr lr<>: 

Alt«'niti<.>n  and  HiUfiKlment  oi.  2147. 

Krti«-l«-m"y  •>h«iu-n  in.  1x76. 

lUht'i  inily  liy  Coiikivm*.  2147. 

V«.luiiit-»'r.  alu>ratiun  <»f,  24.'V). 
BrrrnltlBff  ofllr<>r: 

Miorv|iri-M'Xita(ionM  inailo  l»y.  IM75. 
BrrrBltlnr  itrrvlr^: 

Mllt'MKv.  44'». 

iN-imlty  «-nv««lii|H'.  1»7»». 
EerrnlU: 

Ariiih-*  til  l»'  TVHt\  Uk  2  A.  W. 

FhIm.*  «tati*nu*nt  of  m^v.  l'.*»7. 
IUdrr«%  of  wruB*^: 

<  »f  «'nli<«tt-il  nun.  M  A.  W. 
of  ,.mi»T>..  29  A.  W.;  3«i. 

Br4artl»a  to  Ih^  raaka: 
.\|>l«>intin**nt  of  Mi<Ti'>Nir  to  non«*«)uimiMiioncd 

ortiivr  in  ilcnvrtion  In,  2l'>l. 
.^(•[Nilntnu'nt  of  •tuccewor  to  vacanry  (>«iifie<l 

\>\  iIIi-khI  MMitt'ni'c  Ik  21A2. 
Non«-«>mmiMiioni'<l  o(n<*<fr.  may  ivtalu  warrant 

«.ii.  2i:<». 

<  »lT"n-«r*.  <>f  •mmi'^iomHl,  214M. 

<  »fli«»r».  noni-«»nimi»»iontMl.  214tf.  2UV>-21fi2. 
i'nintotion  of  r>ucel'^Mlr  to  vacancy  caiued  by 

illi'tCHl  K'ntcnce  if*.  21.^ 
B«#Bll«tMrat :     ( Sii'  Htm*i4  and/nitl{ful  atrrice. ) 

\li*-T  iiotiflfation  of  dlM'harKe,  etc..  75. 

Aft*  r  twenty  ycni>'  m-nlcc,  2157. 

\ie*-  limitation  an  to.  21M. 

.\monal*ility  under,  for  previoup  offeniieit,  215a. 

.\nny  MT\i«c  men.  IWki. 

iHite  when  thre*'  nionthn  hefflnji.  1279,  2150. 

HontM  and  faithful  wrvioe,  21«'iH. 

H<i^pitHl  <>or|>^.  I^^. 

In  tinp*  of  |M'H<'e,  21  Vi. 

I*B\.  Ini-reaMfl.  2l.'»4.  21.'i«. 

l'*-a«-e.  In  time  of,  21. Vi. 

S«'n»«  ••.  hiinc^t  an<l  faithful.  21 'iH. 

MopiMtire  of  lialan<*c  i>f  forfcitun*  u|N»n,  ISVl. 

Tinif.  ^imputation  «>f.  2I.M.  21.'iV. 

Twf-nty  y«-ar*'  MT\'ic«'.  21 '>7. 

VMluniar\.2l.V>. 

Within  thni*  uionthK.  1279.  2159. 

WithiMit  diM-harxe  I*  evidence  of  dif<ertion,  73. 
B^frralilBC  mtmnrj  hj  wltana,  i:«>4. 
B^ra«al  to  tMllfj.  to  the  ^rejadlre,  Mr.,  IVj. 
BevlBirBtal  roamaader: 

.\|>[iOintmi-nt«i  hy.  42U. 

('••urtP  HpiKilntf-iniy.  ^I  A   W. 
le«lBieatal    rovrta:     iS***'    fttHfitHtnrtiitl.    rrtji. 
mfnttil.  ) 

Am-hI  from. :«  A.  \\.\  37.  42.  not*-. 

<'<.mp)aint.  efTiTt  of  ilelay.  :th. 

4'omplHlnt.  when  to  lie  made,  llh. 

Flnd:nt!<of.  ;r7. 

JudK< -lidViM-ate  «Woril.  I-V  tint*'. 

Junxlti  tti«n  «if.  12. 
I.;niitHii<>n«  of.  42. 
34«-mU  r»  *woni.  12.  ntit**. 


Ke«lBieBtal  eo«rtM— ContinuiMl. 

Nature  of  pnice<Mlin)(>,  :{7. 

I*r«H*e<lurc  of,  42,  note. 

Subje<'t.s  <if  i*<implaint.  40-12. 

Who  may  convene,  ;t9. 
KedneBtal  ofllreni  of  TolBBteenit 
^    ApfMiintmcnt  of,  4.'n. 
KefflneBtal  qnarteraiaiiter : 

ApfMiintment,  etc.,  of.  419. 

Functionn  of,  not  an  ofn<*e,  419. 
KefflneBtal  utaff  ofllreni t 

Appointment  of,  41>». 
BectneBtR, 

.\*«(ifrnmentJi  t«),  2U72. 

Promotionn  in.  21)68, '2072. 
Benlar  Araij:    (See  Army.  > 

At>  <liHtin}(uixhe<I  from  volunU*4>rH,  2160. 

TontinuouN  existem'e,  21t>l. 

<)fncer«    holding   civil    om«»e.  1M2-1«37.     iSee 

Standinjir  army,  21«il. 

Tenure  of  office  in.  2160. 
BenUtloBiu  Araij:    (Si'e  Army  ReffulatUftu  and 
.\p|H*ndix  A.) 

l*romulfration  of,  2291,  2392. 
KelnbanieBieBt: 

For  private  relief  ii«ue«l  prior  to  pamaice  of 
appropriation  act,  47m. 

Of  individualh,  1»M. 
KeiatlTeriBk:     iii<^' Rank,) 

i  if  H.ssifitant  *<urKi*(>nN.  52B. 
Releaite  of  nfllrer  fron  arre«t: 

.Vpplication  for,  17m. 

B«'fon'  trial.  71  A.  W.:  17m.  1mi. 

By  himMlf.  17m. 
Kellef: 

ronirre**:*  the  fountain  (if  general.  21«0, 

Cyclone  sufTererH  in  Porto  Ric«i.  4.Vi. 

F.xteitt  of,  by  executive  authority.  21rt2-21tSA. 

(ieneral.  2163. 

<  )f  hufleren*  In  Alajdca,  47m. 

I*rivate.  iiMUed  prior  U*  iwja^Mre  of  appropriation 
act,  47M. 
KelleTlBff  tlie  enenj,  4.'>  A.  W.;  5K.  rto.  61: 

(nvilian**.  .>. 

Commercial  intcntiurM*  with.  60,  61. 

Military  |ienonK,  '»M. 

Trading  with,  (*4).  61. 
BeMalB«  nf  ofllreni  aad  en  Hated  nea:    (Htv  HnruU 
'  Xfi*  n»*M  and  FuK*  nU  *jr/tnuf». ) 

Triin»iMirtation.  ete..  of.  479. 
BeaiUkloB : 

.^ft»-r  approval  of  M'ntemv.  1.M6. 

.V*  di«.tin»fi»i«h«d  fnim  |ianl«in.  l.i»;7. 

H>  <'.,ii»:ri«.«..  I*sho 

Hy  H'-^l  iiiiidMrt.  U««2-1IM. 

h\  ri-M.-winif  nutliority.  222'.»  SJi\  S2i:\. 

r..ritiijmnjf  piini»hni«-nt-.  l^TI. 

lM<^hiinre  hy  ex«'«uti\e  ntithoritv.  1177. 

Krili-tnietit  ujiiin.  1274 

K\«'i"iit«-*1  pnni«hni«ijt.  l^l'j 

<iiiiiril)ioii«4'  tinii-   .'!(•>'• 

N"t  «t  )«inlon.  Jl»'l. 
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lUnlNHloB — (\>ntinu<Hl. 

Of  forfoiturt'j".  i:C7,  i:JW.  1»«,  ISM.  1101-1407. 

Of  low  of  rank  or  tWvn,  m2S,  nm,  It^ti. 

OnltTof.  ran  rn»t  Ik»  ri'Vokwl,  '2UVk 

Panlon.  JltVI. 

RtNtimnn'inlfil     by     Jiulf;t'-Ailvo<'Hte-<ft»niTHl. 
1H75. 

Ki'liff  fnmi  punishment.  2104. 

KrvtM-ation  of  onliT  of,  'IIM. 

Sfnlruff  of  insane  MiUiier.  l.Mft. 
IUnot<>  mllltarj  pmtn  or  HUtlcMii: 

AiTi'^t  of  ollh'ersat.  71  A.  \\\:  iKl. 
lUnoTBl  of  ckMTwt  of  drwrtloa.  1103. 1117.  112>. 
lUnoTal  of  dlttablllty.  lMi7.  Ih72.  1K79.  18KI.  21(>7: 

EffiMt  of.  -Jltw. 

Nature  »if.  21  ♦".7. 

Not  a  iMtnlon.  21tr7. 

Volunteer  <»fl\cers.  2167. 
lUnoval  of  trewpaMiieni,  etc. : 

From  Indian  i-ountr}*  or  reservation,  4H7. 
Ernt:    (See  Ijtute.) 

Aeeeptanee  of.afi  waiv<-rof  forfeiture  forandirn- 
nient  of,  l.VC>. 

BuildinKx.  taken  for  public  Uite,  1H74. 

Claimed  by  two  [Mrtieii,  LVW. 

I*ayment  of,  when  land  in  litii^tion,  l.SHH. 

Real  estate,  !»*»>«. 

Termination  of  leane  by  nonpayment  of,  15M. 
Re^ratloB  for   lajarj  to  perMm  and  ^rofertj, 

M  A.W.:  7H->^. 
Erport<>r: 

ApiM)intnient  of.  2iriK. 

Boanl  <»f  ofncere,  payment  of,  2173. 

Claim  f<»r  s*»rvice«  a^,  by  member  of  eourt-mar- 
tial,  7W 

ComiH«nsation  of.  2170,  2173. 

Enli«»t»*<l  men  as,  2172. 

For  court-martial.  1543. 

FindiuK  "r  H-ntenee  dLsehim.'d  to,  79H. 

Of  <-ourt> -martial,  extra-duty  pay.  IJMfi. 

Oath  of.  21»;y. 

Steii«»>frHphir.  2170. 
Bep<irt : 

Fal«M'  otlirial.  by  otilcer,  hi>w  ('harmed,  124. 

Of  examining  Ixninl.  retin*ment  on.  2207, 22UH. 

Of  priH«nn>r..  tW  A.  W. 

Of  pur<-haM."«  of  ?*upplies  for  improvements  of 
rivers  an<l  harbors.  14y.'>. 

Otlieial.  <opi»'s  of  contidential.  229s. 

Public  criticism  of.  cniK'.uct  prejudicial,  etc., 
l')0. 
lUprlnand: 

Exei'Ulion  of.  2174. 

Form  of  admini.HterinK.  2171. 

S-ntence  of.  2174,  217o. 

Severity  <»f,  217.>. 
Beproarhful  speechf^,  rtr.,  2.')  A.  W..  :u. 
Refiolsltlon: 

(lowrnor  of  State  for  militiiry  prls<incr.  2176. 
BefMTTatlonN: 

Abau'loiu'd— .  \\\r2. 
l»i^lM»snl  of.  1014. 

Arrest,  civilians,  lui. 


BrftenratloBit — Continued. 
Authority— 
Of  (M^M  i-ommander  to  exclude  pervMui  f 

21MM. 

To  t-ftablish.  1«SW.  note. 
Boring  f«»r  inis  on.  20k9. 
Burial  irrounds  on.  2l)H^. 
Cediniir  Iwck  of  juriMiirtion,  fi92. 
(\wion  of  juri«<diction.  672-693. 16W.  1721. 

O  if  inn  of  Juritutiriittn. » 
Civil  authority— 

Arrest  by—.  W  A.  W.:  94-106. 
In  time  of  war,  lOV 
Oflenst^,  96. 

Offenders,  wirrender  of.  to.  59  A.  W.:  M-U 

I*ri«»ner.  surrender  <»f,  t4i.  9K. 
Civilians  reidding  on.  am-st  of.  108. 
(Maim  to  title.  2111. 
Coroner's  righta,  6k9. 
Cutting  gram  on.  1715. 
Cutting  timber  on.  1702,  170K,  1715. 
Dinftositlon  of  abatKloned,  1707. 17W.  ITUt 
IHHtinguiflhed  from  public  Und«.  1700.  ITH. 
Ereition.  of— 

Building?*  on.  by  poitt  trader.  30ai 

Telegraph  lines*  on,  JOW. 
Error  in  ItM'ation  of.  1722. 
Establishment  of—,  2294. 

Braiichi*s  of  Scddierii'  Home  on.  2S38l 

Ferr>'  within  limits.  'Sm. 
Extending  limits.  Ih56. 
FLsh  net«,  et<'.,  removal  of.  by  I'nited  Sm 

1711.  1712.  1781. 
Funds  received  at.  character  of,  3081 
In  Territory,  civil  suit  or  procew,  741. 
Indian.  149S.     (See  Indian  fhuntry.) 
Irrigation  laws.  (KW. 
Jurisdicti«m.  97,  102.  108. 

Concum*nt.  98. 

Exclusive.  97. 

Over  nhore  Ik'Iow  high  water  mark.  1711'^ 
177:t. 
Hot  Sprin»rs  hospital.  14.V.. 
l^irceny  of  hay  on.  1563. 
Licens*f>,  15»n^l616. 
Liquors — 

Introduction  of.  on  Indian.  1500. 1501- 

Sale  of,  to  Indian  .sitldier.  1509. 
Military,  on  Indian  rej*ervation.  1701. 
MiniuK  on.  20H8. 

Mt)ney  ft»r  »isi«  of,  aciNiunting  for.  20*2. 
Offenses  on.  (i7:i.  «J9;i. 
Ofteration  of  Territorial  .<tatute9.  2439. 
r<»wer  of  l»resident  »>ver.  1706.  1707. 1710. 
I*rohibition  laws  of  State  affecting.  171*. 
l^iblic  n»a«l  over.  1720. 
Kemovai  of  tres|i«i»*i»rs.  etc..  from  Indian. 
Kemoval  of  tresfiasstTS  on.  1704.  1713-171^. 
RejNirt  of  births  and  deaths  reqiiiivd  by  ? 

691. 
Right  of  May—.  687,  20k8.  2110.  2264.2265. 
Riijht  nj  Way.) 

Appn.>priation  of  land  for.  2110. 
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B*«^rv  at  liNi»— c  \m  t  iniioil . 
KiK^it  t«>  prtiMiK'i't  for  iiiiiuf<  on.  ITOS. 
S»lf»of.  jiJrrfi. 

S*il»i.f  itiloxiruiitf*  411).  .rjM7-2290. 
s«'nH«'  of  i>nH*fHfi nn,  l&M. 
Tux  l'>  Territory  on  Ui'rwtlil  on,  2430. 
Tux  •xrmption.  iwT. 
TitU-  t..1jiii«1.  .::»{. 
Truflir  liy  civiliHn!*  <»n.  171H. 
Tn'^j.H-wr*  «in.  17iK>.  17iM.  nia-Ki:),  1717. 
V«*«tin»;  of  title  in  landx  by  utatute,  2112. 
WMiTMni-.  V»7.  Wl. 
Wltn«i«>.  oubiMi'nii.  KM. 

AliM>n<-«'  in  Army.  lll^. 

Army  orti.vrv.  .»177.J17n21H)-2182. 

rhli-f-.  of  i^tMfTntn"^.  -177. 

MilitHry  |MTMin«».  2427. 

Minor  M.n  of  nmiy  offircr.  21H0.21H1. 

Mum  \h-  iirtual.  21>. 

Oflii^r^.  iinny.  2177.217h,2IK>-2lM2. 

Kitfht  ti>  \«itc.  21K2. 

Taxation  i»f  vnliMtM  men.  2179. 

Tttxntion  of  ofn<>(>r>i.  217V. 

Tf«ii>«»rHry  Hl»^'n<H»  of  <*omiulMtione<l  ofllcen*, 

21 7y. 
TfnifNtrHry  nltM-niv  of  i>nliHt<.*<1  men  in  Army, 

217\>. 
rn«*man<>i|«it«*<l  minor.  643. 
Bf«l*««tl<Ni: 

A«-<«i.tHni*f  of—,  lHM.lKi\21K7-21»l. 

A'tual.  2l'»7. 

A*  nti  hitnomblc  (liM-harK<'.2191. 

ron»iniriiv«-.  21h7,  21h^. 

KfT*i  I  of  unMiuilirtc<l,2I9I. 

Fiir  »:•■*!  of  MTvic**,  2191. 

Noti«-.  of.  2lH|.2lNi-21HH. 

Not  rttroaitivi'.  IHM. 

TH«lt.  21W«. 

Applii  Htton  for.  by  clerk  of  War  Itepartment 
aftt-r  'liM-harKC  KIS. 

Antbohty.  i-omiH-tent  to  a<ti»|>t,  21h7.  21H9. 

Kfft-i'i  of  ili|ilomatir  or  eonMilar  nerviit*.  lK£ft. 

of  nifUiUr  of  rourt  ilurInK  trial.  l(Mi6. 

«»fli«-.  Pi"  riKbt  to  temlfr.  21H3. 

KfiiN  atii'U  ••f.  21V).  21>*i.  2I«H. 

Tf  mlif  <if— .  21X1.  2lKV21hrt. 
B>  in««ni' oflii-er.  21H6. 

Wbi*n  <'on>ii<lcnil  a»  a  4l4*M*rtion.  49  A.  W. 

Wjtb.lrnwnliif.  2KV 
Bral«taar^; 

llnU-a*  ttiriMlB  |»nM*c«><linfni.  1441. 
BMlltatloa: 

I'^iblir  money.  Ih74. 
BfV«t«ratloa: 

F^rfntttl  i«iy  ami  a)lowan<*e«.  1n'i9,  1««79. 

of  f|f«4ri«r  to  ilnty  without  trial.  hMi.  Hwn, 
lliCi.  1 !.:;{. 

of  «liMni«M<«l  otrir«r.  IIW.  12i*».  IJirj.  l'JU-l2lr*.. 

To  «ltify  a«  i»lea  in  »iar  of  trial.  IW7. 

T»*  «l'»l>  %» ilh«»ut  trial  of  ilt-vrtiT.  7ii-72. 

Forlfiturr  of.  i:r7>«,  itti. 


lUtalBf^  pa  J — rontinue<1. 
Forfeite<l  by  didhonorable  (liKohArge,  lir>8. 
Of  dej*erten».  ap|>r(>print4-4l  for  Hupport  of  Na- 
tional Soblier?"'  Home.  2332. 

KeUlaem  to  ramp.  c:\  A.  W..  ir.l. 

Ketlred  ralUted  mm: 

rommutatiitn.  222«'.. 
IMN-hanre  by — 

Exei'Utive  onler,  221M. 

S«'nten«'e  of  eourt-martial,  2218. 
Employment.  2219. 2220. 
Holding  <>m<>e.  1N20.  2220. 


»•»•>; 


I*Hy.". 

Penalty  envelo|K'.  1971. 

8uljf(iKten<>e.  2226. 

Trial  by  tMiurt-martial.  221H. 

Ketlred  lint: 

RemoriHl  ofBeerw  plaoe<l  on,  2370-2472. 
Betlred  ofllrer:    (Sit* /frt/mwrn/. ) 

Ap|M»intment  of — 
An  volunteer  oflleer.  2211. 
Tt>ofBee  by  I»rv»<ident.  2210, 2211. 

Burial  exiH'n.Net*  of,  2114. 

0»llejce  deUil.  2211.  note  2.  p.  '232. 

(/(tmmutation  of  ((UjirterN.  1912. 

CoiitrHi'li*.  9.'»7. 

Diplomatic  or  <'oniiular  i*ervic(\  1825,1828. 

(ruardian  for.  19U0. 

Holding  ofttee.  1M13, 1K23. '2202. 2210, 2211. 
In  Territory.  1H24. 

Jury  iluty,  '2201. 

MileaRe. '2212. '2213. 

Military  htaiidinic  of.  1K23. 

Office.  •22(>'.^*2211. 

On  duty  at  SoMien*'  H(»me.'2211. 

Onlereil  to  remain  within  Juriadiction  of  civil 
court.  ■221.'>. 

I»ay  of.  l»^\  l«i3.  2199. 

Salary  fxcnipt  from  tHxatlon,  2426. 

Statu*  of.  ^aw. •22l*iS. 

StopiMKr.  -2:tN-2. 

Trial  ot.  22iii. 

Witni-H«.  411. 

Ertlreairat:    iSi'v  Rrti mi  njHHcrr.) 
Ap|M>intinent  with  a  view  to.  416. 
Appri'val  b>  l'n-?*ldint.  21'>1,  '2196.  '2206. 
Appri»al  by  >«*<T«*tary  «)f  War  of  report  of  ex- 

aniinini;  iMninl,  22U7. 
radet  M-rvirr.  2'JlkV 
<*biin)fi*  of  f>tation  allowam^fi.  219K. 
iM^abililx    2l'.rj.  2P>V2|yi;,  22IW.  2204.  '2207.  •22IIK. 
IHiMhiirtr*-.  AM". 
|)runW«'iiiiiH».  I'lW. 
KlT«-«t  of.  i»ii  pn>niotion.  2i»7.V 
Knli-t.il  ni.-n     .i'li^.^^i.      .ii*t'  KftimteHiiMed 
•lit  II 

KoniK'-  niaM«-r«.  22b'. 

K'lrloiiKb.  222::.  -2221. 

Tux    2-22.V 

.-Hr\h«-  uuilir  fmudub'nt  enlinment.  2221. 

Tbirl>  Nntp-   Mr\j««".  •222l-'2224. 

WaifoU  M>a«t*T».  22ir.. 


862 


INDKX. 


Retlreneai— Continued. 
Knlintt^l  men — TontlnuiNl. 
WHr-»»er\ici« — 
FiirlouKh.  itW. 
In  CuU.  2223. 
In  Marine  C'un*.  2222. 
In  thi*  Philippinen.  2223, 
In  PnrUi  Kic«».  2223. 
Finding  <>f  rt*tlrinjjr  Itoard.  2206. 
Forty  yran*'  tvnioe,  2206. 
Hearing,  21  iC. 

iuri]«lietion  <  f  retiring  iMwrtK  21tK{. 
MIU-HKe,  2212.  2213. 
Military  A«*ademy  Hervice.  2205. 
Moral  obliiiuity  nc»t  caiiw  (or.  22U(i. 
One  year'M  pay.  219H. 
RciMtrt  of  examining  iMmnl.  2207,  22Uh. 
Thirty  year<'  wrvii-e.  220S. 
War  KT>i(e,  2J17.  '2222.  2223. 
While  member  of  eonrt.  IfiJk".. 
lUtlrlBff  koarda: 
Api»n>val  by  Prewident.  21 W.  21 WJ.  2206. 
rau»ej<  of  ineapaeity.  21»5.  21%.  '2208.  -2204,  •22iik. 
Evidence,  21^7. 

Exi.4ting  ineaparity  of  ofBeer.  22(M. 
Finding  of.  2im,  21Uf>.  2206. 
Hearing.  21^7. 
JurlNilirtion  of.  210:^. 
Limitation  of,  a<«  to  timf,  21W{. 
Right  of  ofllo«>r  U'fore,  21»7. 
IUtr«>at: 

Failing  t4»  retin*  to  camp.  etc.  at.  :<5  A.  W. 
Eetanm: 
FalM-,  N  A.  W.:  1.2. 
nnlnanec  .*<tore«i.  cle..  iv.l. 
Kct^imciital,  dr..  7  A.  W. 

To  uril'*of  lialM-an  jijrimn.  143m,  n»»te.  Il4(^lt<3. 
lUveiiar  marlnr: 
AMmivion  «»f  oilir«Ts  of.  to  Hoi  Springs  Hot»- 
pltal.  UVi. 
Brvlritlnv  authority :       >«•«•  t  ''nirithmnrtinl.  i 
Acquittal.  2JI.'.. 
Acti<m  of— 
Authcnti*ati«»n  *^i.  22:«. 
Ill  n-ronl.  i'i;k'./;. 
M«Klitlcation  of.  i^Si'*.  22:W. 
N'otirrof,  2211. 

Prmnul^ratioii  of.  ■22:tV'22:<7.  2241-2244. 
Recall  of.  2J:V).  r_»:ii;. 
Ke<on-i«hTatioii  of.  l»y.  2211. 
Kcv«K'atioii  of.  ■_••_•  l:l. 
Amcnitinciit  of  r»'«onl.  •J2.'»l. 
Approval  l»y.  22-J7-2_'J«».  S1'.')I>,  •22:<7.  2J:ft»-2244. 
Authority  to  cornMt  n.-rord.  2J:^o.  2iVi. 
Coinniutation  of  .M-ntciice  by.  222*»,  •J2:i.\2213. 
<'orre«tit)U  of  rc«'oni  on  n-vi-iou.  2241»-22.t2.22.>1- 

2-'.>. 
l>caih  M'litfiHM'.  2227. 
I)«'lrvratioii  of  authority  b\ .  '::zi\. 
I >i>appr« »val  by—.  •J-.'27. 222^,  *22:{0.  ^JiU-^iaii,  22:iH. 
2jr.. 
Kxj>n'>s.  ■^j:j^j>. 
of  iKqiiittal.  lo»;2. 


ReTlewlBc  aathorlt| — c;ontiniie<l. 
I)isappn>val  l»y— 4'ontinue<l. 

<  >f  convictiiin.  10»;2.  lU»i5. 1074. 

of  tientenctni.  14.S«, 
Diwohition  of  court,  revision,  22S7. 
Evidence,  cimflicting.  2232. 
FindingH— 

Approval  of,  222f». 

rijange  of.  by.  223». 
Meaning  of  term.  2227. 
Mitigation  of  M>ntence,  2229. 2235. 224S. 
Not  authorized  to  change  the  kind  (A  pt 

ment.  3.i7. 
Notice  of  action.  2224. 
Order?.,  •22:J«5, 2237,  •2241-2244. 

<  'Hlcr  rea*««embling  court.  i2S0. 
I*ardon ,  '2229.  •22:ir».  '2243. 
Pcnitentiar>-.  designation  of,  by.  2140. 
Pn'^»n<*e  of  a<HML«ted  at  re%-l«ion.  22Jie. 
I're^ident,  appn>val  of  death  i^'ntence  by. 
I*r«K'e«*<ling?< — 

Amendment  of.  2242.  note. 

Fatal  defect  In.  2242. 
l*unishment— 

Addinir  to.  by.  2230. 

Kec«>mmended  by.  u»  court»-martiaL  916^ 
Ke<'*>nvening  of  court  for  revinion.  i^ 

'22.>4-'2257.      i  Sov  Rrvimitm.  \ 
Kemi.s^ion  of  <«cn fence  by.2229.233r>.2MS. 
Si*nten<'e  in  exce*  of  limit,  2237. 
EeTlnloa:     iSei*  Amrmimmt  and  Rt^ttfl.* 
Amemlment.  22.M. 

.Vuthoriiy  »»f  reviewing  o(Dc<r  to  corrvct.*- 
Court.  n-ct»nvening  of . •2249-2251. 2254-2S7. 
Correction— 

Hy  Icifal  coil n.  2251. 22i>4. 

Fnun  day  to  day.  225?*, 
l)is<Mi]ution  »>f  «>i>urt.22S7. 
KvideiK'c.  22M>. 
Findin>rs.  2249.  •22.V;. 
Fonn  of  (-orrections.  22.>4-22.'i6. 
Of  I >nM •(>«.•«  1 ) ng^  a.<  .xhown  in  recird.ilSt'- 

<  >nlcr  rea.s!H'mbling  a  »urt .  22.^0. 
PrcM'iM'*'  of  ac<*ujied.  2252. 

KiMonl  of  trial. -2231. -22 4»--22.i2.22>4-ia^ 
St'iUenc**.  2249. 

.•statement  of  nienil»cr*  of  court,  effect  "t-^ 
Tej*liiiii»ny.*22.V:i. 
Kevlned  Nlalatf^: 
.VW'Ucc  from  justice  :{2l. 
Ac<-ountabIlity  of  »>f!icers.  10. 1'l.  A.  W..;^* 
.Vppropriation.**.  4:i7.  I5:i.  4«>.47l.  4?J.  W. 
.Vnny.av  to.  2247. 
.Vnny  n*guIation^, 4W. .jUj. 
Arrc«.t  of  civilian>  by  the  military.  V!l. 
Arri'^.t  by  <'ivil  authoritit»*.517..M*. 
•VrtifH'ial  Iimb»,  522.  .V,i3. 
Bon'l*^.  :>41.  55S.  ,\W.  57  U  57vt.  .^'^l-v-^i.  W.  ^ 
Bn-vt't  rank.  611. 
('a«Ut.  CM,  tV46.  64S-«Vi;i.  ti.V>. 
Cerliticate  of  merit.  667-669.  671. 
♦  '••♦i^ioii  of  juri«idiction.  672.  674.  ♦"•>l-*wi,'i^i 
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T26. 

yj,  775,  777,  782, 7H9. 

)Wun<*08. 82H. 

.  S-29,  S36. 

st'nreaiit,  KiK. 

-•J74.97ti.<W0. 

il.  1(«).  1038. 1(«4. 

■|-.M9.  M53.  H*J(M!K»5.  Ni9,  879-«82,  8M, 

92.  .sw.  SdT).  897.  899-901. 903. 9(M,  906. 

•no.  967.  968. 

tttUm.  '2246. 

,'> 

161.  1092. 

ifflcorn.  accountability  of.  1125-1127, 

i:)2.  IKW.  1177. 

!00-1203. 1218, 1222. 1223. 

nw.  1235.1241.1243. 

!nt,  IM,  note.  15f>.  15«». 

t  of  .\nny  for  clvU  iiurpodiii,  487- 

r|>M  or  iifficer.  12fi(i. 
;9H.  iai9. 1310. 1312. 
lawH.  2246  and  noU-. 
ns.  1319. 
»Ry.  1329.  i:«2-i:01. 

378.1384.  note,  i:i97. 

..•nlUtment.  1423. 

nt  or  confinement.  1467,  1485. 

It  of  rivcrj*  and  harbon*,  1491,  1492, 

try.  UlW^inU).  l«»2-i:i<»7. 

cr  or  wout,  1.t08. 

17. 

I(f{)<>Hits  of  fioldlers.  1052. 

.  1621.  1624. 

imlssion,  1686,  note,  1693. 

;*)n.  169('»-1698. 

•r\Htion.  1703.  1713.  1715.  1720. 

.  1729.  1732,  17;«.  17:r7.  1749. 

1755. 

netery,  1763,  17<i4.  1760-1771. 

on,  402.  403,  421. 

802.  1801.  1805,  1807-1810. 

IH19,  1s2:M836. 

18.39. 
cA,  36<). 
•rs.  1H45,  1846. 
f.  2246, 

cpartment.  1861.  1862.  1S65. 
(. 

owanccs,  1894.   1901.  1907,  1909-1913. 
9,  1923,  1925,  1927.  IWO.  1963. 

clerk.  1970.  1971. 
eloiHJ,  1975. 
7. 

f  a  local  and  tcm|»orary  character, 
,  2248. 
.2246, '2247. 


lUTliied  8UtBte»— Continued. 

Refu-sing  to  transfer  or  disburm;  fundtt,  114. 

Retirement,  2192.  2194--2200,  2203-2205.2207.2209, 
2211.2216. 

Riglit  of  eminent  domain,  1246. 
R«Torable  llreBKe:  (See  Licence.) 

In  lieu  of  ri)irJ»t  c)f  way,  2268. 

Use  of  imbllc  landn.  2268.2307. 
lUToratloB: 

Of  action  of  reviewlnjf  authority,  2243 

Of  approval.  1202. 
Reward: 

F<)rarreMtof  d«*M*rter.  1071-1091.    (See /Vwrffon.) 
Rhode  iHlaad: 

8onH  of  veterann.  United  Statei*  of  America,  1834. 
Blffhtn  of  title  aad  orcnpatloB: 

A(Te<"le<i  by  improvement  to  navigation,  1773, 
1779. 
Rlfhtofwaj:  {Sin:  RftenHition.) 

Aci-ept^mce  of  grant.  2259. 

Acnuin»ment  of,  2262.2307. 

Acrow  military  landx.  authority  for,  2268. 

AcntKN  public  landH  for  irrigating  ditches,  2264, 
22<>5. 

Affecting  cewlon  of  jurisdiction,  687. 

Application  for.  i»apers  to  accompany,  2263. 

Appropriation  by  State  of  land  for,  2110. 

Appn»vrtl  and  reappn.»val  by  S(»cretary  of  War, 
22<W. 

.\pprf»val  by  Secretary  of  the  Interior,  226;{. 

('ejwioii  to  rnlte<l  States,  2206. 

(Vmdemnation  of  land».  2262. 

Conditions  for  granting.  22<»5. 

C4>nfirmation  of.  22tW. 

(V»nveyanco  by  municipalities.  2266,22i>7. 

Decislon.'<  in  reference  to.  2260-226M. 

Exceptions  and  limitatioim  of.  2261. 

Exi>enditure  of  appn>priation,  2267. 

For  irrigatin>f  ditJ'hes  22M,  2265. 

For  niilr«Mid  coraimny.  1700. 

Granting  of.  •2259-'226^. 

Joint  use  of.  2262. 

LiceuM-  without,  h'm. 

Material  for  construction.  2263. 

Northern  Pacific  Railn>ad  Company,  2261. 

Over  military  rest'rvations.  2088.2260.2265. 

Public  proiK'rty.  2087-2089. 

Re<iuiremcnts  to  be  observc<l.  22tJ2. 

Reservation  of  land  on,  2261. 

Revm'able  license  in  lieu  of.  2268. 

Selection  of  route  for.  2260. 

ThnMigh— 
Indian  lands.  1700. 
IMiblic  land".  1700. 
Reservation.  1700.  • 
Water-reserve  lands.  226:1. 

Title  to  laud  for.  2260. 

To  national  cemetery.  22ei<;. 

Use  of  water  tin.  2264.  ludv. 

Vesting  (»f,  in  United  States.  '22<V;. 

Water  flowage.  rights  of.  22tJ3. 
Riparian  rlirhts.  ov<>r  l»edH  and  hhoreN  of  navlga* 
ble  naters,  1711.  1712.  1773. 
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Blvrr  nad  harb«>r  workii; 

AKKr('KAti<»n  t»f.  wvcnil  In  one  fontnu't.  rtiu. 
rontnirtH  nnd  i»ur('ha>et«.  2301. 
MemUT  of  rivrr  commiwion.  1827. 
I*n>?»t'<"utl«»n  of.  2307. 
RItfht  of  way,  221X2. 
BlT<>r  ronnlmloBM: 
AlloWAnee  for  traveling  cxpenitt«.  2271. 
IMshur^emcnt  or  allotmont  of  monevH.  2270. 
I)ntIi*J<  of.  2272. 

FiinrtioHH  an<l  pnn'ince  of.  2270. 
Maitf).  i>rf|iHr<Hl  hy.  di«iM.M4tion  of.  2209. 
Not  Rul»J«H'i  to  dlrtftlon  of  .<«Tetary  of  War, 


2272. 


BlTen:  iS*oi»  .V<i»iy<iW<  mUera.) 
NaviKablllty  of.  1777. 
NavijfabU* — 
ronM*rvation  <if,  613. 

I*roperty  in  noil  iinderlyinK.  613. 14**,  mrtr. 
When  naviKHbk'  waten*— 
Ofa  State  only.  6H. 
Of  the  UniU-d  States.  614. 
B«»sdwayM,  ^nbllr: 
Expcnditiiit'  of  a|>|»ro|)riationfi  on.  467.  4/69,  472, 
47.V 
Bobbrrj: 
TK*ath  »ii'nlen<"e.  confirmation  of,  10ft  A.  W. 
In  lime  of  war.  rebellion,  etc..  ft8  A.  W..  W. 
BorklHlaad,  III.: 

r«<e  of  bridge  at.  62S. 
Bork  Ihlaad  Tiadart: 

Cetwion  of  jurindietion.  6K2. 
Balm,  Mr. : 

For  nse  an<l  navigation!*  of  eanaln,  etc..  14U3. 
Bnleii  of  f  vld«>Bre  !■  trlaU  by  roarta-nartlal.  TiHA. 

i2n;. 

Baleti  »f  War  Departneat: 

A."*  to  ronHtniction  of  briilgeH,  622.  note. 
BnnkleN  ranr.  Xil.  note. 
Kafrraard: 

Fon'injf.  .'>?  A.  W. 
Kalm: 
I)i>lH»^il  i>(  pnHetMlv,  jtKJ.  2102. 
MHt«'riul  for  fuel  and  light.  1944. 
<  >f  Hnu>.  et<'..  by  wtldifrs— 

Kviden<'«'  of  illegHl  Kale.  227.V 

Ilh'iral  pun'hrt?«e  of,  2273-227.V 

Ill«*gal  i»un'ha*<«T.  pnM*ee«Iing  Againt<t.  2274. 

Ijiws  rxi*tiiig  in  reganl  t«».  2273,  not*'. 

i  )f  <l<»thiiik'  aft»T  diM'harge.  2276. 

I»Tohibition  of.  22T:i-227.\ 

I^iuii^hnient  of  illegal  purehMKer,  2273. 

Right,  title.  et«-.,  to  arm-.  «'te..  illegally  Mold. 
227'.. 

Si'iznre   of  nnw*   illetrally  disiM>!H.><l   of,  227.1. 
227.*.. 

>oldier's  title  to  chahinir  iv»iin-d  him.  2276. 
(»f  ••«iim1»*!iiii«'«1  store** — 

Army  otlicrr.  lii'^ns**  for.  227>. 

.\iutl<m«-er.  noiu'ommiH>«ione<1  othcrr  a««.  22M. 

Authority  for.  2277. 

('oiriiM'n!>(ation  of  auctioneer.  22K4. 

rn-dit  sale,  legalitv  of.  '2277. 


K«l*»— Continued. 
Ol  condemned  utoreii'— Contixiaed. 
Executive  I>«|«rtmenti«,  old  material 

demned  J»t«»re>i,  et**..  22H2- 
liu<(»ectionM  preliminair  to,  22frl.  22M.  S 
National  <*emelerieii.  unaerviceaMe  prnp 

•22M. 
Potit  library  bottks,  dLfipomtiao  of  pcoe 

•2283. 
l*rocecd8  of.  to  be  t'overed  into  Trearary. 
Public  prop>erty.  in  cui<tody  of  military  e 

lb«hment.  2296. 
Unmi table  rtorm,  definition,  2279.  note, 
of  Intoxicantj*— 
At  military  p(«ts,  resfulAtion  of,  2287-2290 
Detail  of  officer  or  aoldier  to  make.SHi 
In  Indian  country.  1500,1506.2287. 
In  local  option  counties. 22^. 
on  Indian  rewr\'ationa,  2287. 
<»pium,'22W. 

Prohibition  Staten  or  Territories,  29«. 
To  commiiwioned  officers  or  ciTiIiaiu.22ft 
To  enlisted  men,  2:^. 
To  Indians.  l.'iOO,  1506. 
To  Indian  soldier,  1508, 1509. 
Public  property,  to  States, 210i. 
Perishable  property.  2090. 
rnserviceable  property,  2108. 
RalTaire: 
On  pn»perty — 
Captured  or  recovered,  flC2.  2292, 2291 
Taken  iMneiession  of  during  time  of  Ttr,£ 
r»ed  by  (xovemment  during  tine  of  w 

'2292.2293. 
!»tiblic.  '2291. 
on  (luartermaster  and    commimrr  Mippli 
•2291. 
Kaa  Kraarlaro: 

B«iard  of  tupt^r^'iMin*  of.  li<29. 
Krhool.  Hlffh:  (.<e<>  High  tichtMJ,) 
Arm?!  ijfciued  for  use  of,  836,  note. 
I  Krhool  Tear  hen: 

Extra-^luty  pay,  1333. 1338. 
SroatK:  ^St^e  Imlian  ntcouU.) 
Indian,  jiay  during  arrest  and  deteniioo 
ci\il  authoritii*s.  517. 
I  KealN  to  boads.  !>U,  547. 561. 
Neroadary  evideare,  1314. 
Kenind  trial: 

For  same  ofTen!*e.    ^See  JotfMxnly.  ■ 
Secretary  of  latertor: 

Approval  of  right  of  way  by.22»3. 
Kerretary  of  Treasary: 

I>i'|M>sit  and  keeping  of  public  monfy.A**' 
Secretary  of  War: 
1       .\c<*ountN(»f  National  VolunteerSiUlier?'  Ho 
2:t4l-2:«a. 
Alienatitm  of  United  Sutes  land.  2113, 
.Vllotment  of  public  funds  to  stitnn  siflf 

•2:iU0,  note. 
.\Ilowance  for  quarters  and  fuel.  1966. 
Ammunition  aecounte<l  for,  1861. 
.vp|M)intment  of  veterinarians,  1921). 
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KerrrUryof  War— <%niilnu»Hl. 

A|»pri»VHl  of  fxijc*"!!**)"  fxin'iwlllun*  tiilvr  iiumI**, 

A|»pr»>VHl  «»f  (lUIl^.  vW..  of  hridKc^  hy.  615,  616. 

f.IH.  amy  ♦«».  «J9.  «il.  «V«). 
A|>|>nivHl  of   i\'|Mirt  of  t'XHtuitiiiiK  iMWitl  tu>  to 

rt-tin  in«'iit.  'J^CT. 
Arm- HiM-ount*-*!  for,  intil. 
Ann-  mikI  ninmiiiiitlon.  iMitic,  'JOIK. 
Amiy  Pioilrttioii-,  prtimiilKHtiou  of,  'JLRH. 
A*  wlim-vi.  lim. 

Atti'ii(lntici>  (»f  witiM'^M*?*  HiithoriiUMl  tiy,  '2UnH. 
Viiih*>ntiraiinK  n>pi«-«  of  otnciHl  'iiHiK'nt,  IHIT), 

IMCi. 
Authorily  of— 
Kor  «»ali'  of  c'on<i4>inn(Ml  htortit.  2277. 
To  nrrt-pt  'loimtioiii  of  IuihI.  vtv.,  IA*J\. 
To  ilti'itlt'  AM  to  honest  hikI  faithful  m'rvir**, 

inv.  lJ«"rfV-ll»tih. 
«>vfr  imvljrnl*!''  UHtrn*.  177S-177.'>. 
To  |M-niiit  tyorintr  f«»r  ira»»  on  inilititry  n-wrvn- 

RiiiMiiiK-.  bin'  of.  SMTl. 
Thii  iiot- 

iH'Ii-KHtr  |Mi\%iT  to  ilitK'hnrKt*  Utr  diMnbility. 

.•t4  ..  IIM. 

Kxtrixl  time  for  roinplctioii  of  liri(lK<'.  627. 
K«*lU'V»*  roiitra«-tor  fn>iii  !»»»<«•«•.  ft**..  92iJ,  9JH, 

<'Ihiiii-,  rt-HrKUiiifiit  ii|miii.  22U^. 

CMniiti-  to  titl«'  to  iiiilitMry  r«<M'rvHtioii.  2111. 

C'4inunivii«iii<-«1  olftror.  diMmitml  of.  221iH. 

t'olIllllUtHtioll-- 

ol  .|UHrt«*p>.  1'>I1. 

«»f  nttiori-.  1*A>. 
rMii)|N*ii-Mtioii  of  i'V{M'rt  witin"***"?*.  21^3. 
<'4>tiirn-H-  ili-l**KHtinK  iiHnloiiinK  |>ow(>r  to,  ivn). 
i'otitnutN 

K«T  •'iipplii-.  *'U\.  2:«H. 

Kf<|wtriiiK  HpprovHl  of,  uVi. 
(iMirt-  tiinrtiiil.  rniiM-niTiK.  HpproviiiK.  pntnitil- 
KHtiiit;  HtiM  iiiitltrMtiiiK  »4'iiti'ii<*«>  of,  tiy.  1021. 
Jt?.».  22".»l 
Tourt*  iif  Mii|Uiry.  A'Wi. 

!»••«  i-loli  i||Hi||  rlHilll-.  22^1^1. 
|»tI«VMtloI|  iif  |ioU*T  of.  Ikit. 

In**  rt«  r*.  <lri>ppintf  of.  221*1. 

I»f»tnt«-tlti||  of  iifltrlHl  |iH|MT».  1^11. 

In«  n  ti'ifiurx  |Mi\%ir  ii-  to  homttt  niiil  fnithful 

-••r%  u«'.  rjiii»  12tiN 
lM«ttii--Ml   rctir«-iti«-iit  <ir  ri*i>iKiiHtii>ii  of  otlio'pk. 

■'"♦1 
Im-iiii-'x-«I  ••rt\«ir.  r«'»torHtion.  Jltiv*.*,  not*'.  2.i7:;. 
I»i-|-»*«l  "f  ••nliiaii*  •  pn»|NTt>.  1«<«;2. 
|n-l>i«iiii*ii    Iff    iMpM'tiiil    pr«i(M-rt>    of    l'iiU«'«l 

KrfitiMii  of  Kri«lKi-  «»n  pulilii-  pri»|ifrty.  'Jt^'* 

Kr»-<  »>«»!i  ••!  t«l»-»rrnpli  lliu-  ••ii  niilit«ry  r«--«'r\ii 
tloll    _i«*«'.» 

K"i  "'rt  fiir  •it-<  hiiFk''  <l  iiiMiii'l  ^»l«li«  r  t^'-Mililitr- 
Hoiiif    .Mf. 

^>(Hl>li«hiiii  lit  <•(  ft  rr\  III  liiiiil- oi  tiiilitjir\  r*-* 
t-rxaltoti.  Jip*v 


St^r^tarj  «f  War — ('ontiniK**!. 

Konifrt'  f«»r  hor?M'>«  of  fiiu>iM>n<l(*<l  ofn(*<>r.  2424. 

Korf«*iti»n'  n*tHitif<l  |»Hy,  I*M. 

KumihhiiiK  copicf*  official  |>ttp4'rH.  iHia.  lH4<'i. 

(lift  of  ImikI.  HrrfpUlin*.  2105,  210i;. 

Ilartior  Hiic**.  otabliMhment,  2272. 

IIhx  (lini-tion  of  irciieral  HtafTof  Amiy.  14:{5. 

II in*  of  buil(liiifr<.  23(r2.  note. 

Hononthlc  <liM*harKt'  t<>  cliKmiMMHl  <»inf«fr.  2KiK. 

hulian  <*<»untry— 
hitriMlnrtion  of  liquor)*  into.  l.VQt)>l.'i02,  22K7. 
Li<'cn?H'  trailf  with  in.  UtfV. 

Intt>nmtionMl  B4iun<lary  ComniLwitm.  l>Ci2. 

hitnMlurtlon  of  liquoni  into  .\lnitka,  \W2. 

iNhwi*  of  MUitplif**  to  Htiirm  HU(Tcn*P«,  2300.  noto. 

Iw4U(>!<  onlnanrt'  itton>i<.  1«61. 

\a'^!**'  of  lan<l  for  |>uhlio  workr*.  2:107. 

I>*aM'  of  lanil««  in  national  |iMrk>.  24i*f:i. 

Lf«rn?MT.  Kmntcil  by.  l.Vj^ItiKi. 
j       l>»Hn  of  putilic  pro|H'rty,  209fi. 

May  not  hiii>|h>u<1  o|H'rati<m  n{  cifrht-hmir  law. 
,  1240. 

MitiKation  or  r«•^li^««ion  of  puniKlinifnta.  22tf4. 

Mon«*y*i,  al1otni«*:it>  t»y  rivtT  coniiniNKionH.  2270. 

National    .*<4»I)lifP*'    Homv.    i>Mablijihint*nt    of 
branclu-!^.  2:0. 

No  rontrol  ov«>r  la)M>r  fniploy***!  by  (tMitractiim, 
yivt. 

Not  ttuthori/til  to  rrl«*aM*  K^uirantoni,  K76. 

nlituiniiiK  iMf<»rniation  from  nNMinln.  lHi3. 

onlrr-  i.-Muil  by.  rliar>t(-tvr  of,  22!M. 

I'h|mt-.  <-4>nti<lcntiaI,  (■opi4t4  of.  22VN. 

i'roniiilKation  of  n>t?iilat:on-.  2:RI2. 

l*ro|>4-rty  «»f  War  l»4*|iartni<*nt.  22»7. 

Public  Ian*!-,  drtennination  tif  titlt*.  JUIXt. 

iMitilii-  |»a|N'n>.  >«ithb4>](llnj?  of.  '£W». 

I*ul»li4-  proin-rly.  pnN'»'f<Uof  b-nm.*.  JUM. 

I'utihr  print iiiK.  Ji"^'*.  J**!!. 

I»ur«  bMM-  of  iHUil.  2U»>».  2:fcH. 

KtMilH^lilllK  - 

of  tK'tioii  of  pnibff'wwtr.  'JJlfci. 

<M  .  Iiini-.  SJrX*.  2J"j«i. 

of  -M  itb  nwnl  li>    *2:iV». 
Uf|M*rt-.  ronti<i«-n(ial.  i-4iplf«  4if.  l.'iS7.229K. 
U4'»ir\i<i  litn<U  «li-|Ni<>iti4»n  of,  '22W. 
|(f.ior«<l  i>!hi»T-   placitl   on   n'tln-il    hit.  2S70, 

_■•  <  _ 
it*-turii-  to  I  bii-f  of  ( >r<inHn4-«>.  Wil. 
K*>i\ui  oi  I  liiiiii-  lor  niib'airt-,  2:Mk'i. 

lti-\  iNrtblf  l|ifll»«- 

'I  o  nuivtii}  •  oiii|tMii\ .  22*^. 

« i\ir  piililit   liin«l-.  ^J'lK.  JTIiiT  • 

Kiifbt  <>l  yMi\ 

.\ppro\iil  rtinl  n-appn>\al.  22M. 

<  »\«r  iniliiiir\  n-M-rxHtion    Ji^tf* 
l(i\*riiiiil  biirUtr  wiirW.  S**\    St*l. 
Ki\ •  r  roiinni— lou- 

Ml-'tnH  III- of  iiioii«\«   22Ti» 

N..t  •iit.j.i!  t.i.  22T.' 

-Ill-   of  iitilititr\  r»-«  rxalion.  2:wi 

«»iil«-   o|   nu.irtt  niui-t«r'«  -iipplu**  t4»  4'ivlllNti*. 

^iiU  or  <  \i  luitii:<  ••■  puMii-  pro|Nrt\.  2HM 
.Ntl"    !■•  1  l\  I   ..I'  -  ••!  »iil"-l-tt-|iit-  -Mpplhii.  2:fif2. 
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HerrfUrjr  of  War— Continued. 
Soldiers'  Home.  National  Volunteer,  supeni- 

8ion  of  afTairs,  2^43. 
Stoppage  of  pay.  190(>,  2374.  '2383. 
SummouH,  service  of,  2470. 
Surrender  of  put)lic  lands.  23ai. 
Title  to  public  lands,  disputed.  2:«13. 
Title  to  right  of  way,  2262. 
Todetermine  a^  to  an  obstruction  to  navigation, 

(535. 
Transfer  of  property.  '2091,  2297. 
Transportation  and  e.«»cort  for  I'nited  States 

judge,  2095.  • 
I'nsen'iceable  property,  inspections,  2281-2285. 
Validity  of  orders  of,  22W. 
War  power,  execution  of,  2459. 
Water  pipe«  on  public  property.  2089. 
Will  not  consent  to  »ise  of  convict  labor,  953, 

note. 
Witness  fees,  2485. 
HedltloB,  22.  '23  A.  W. 
Heatenee:  (See  .Sr«/<*nr<?  owi  l*ttni*hmntt.) 
Abridgment  of,  by  good  conduct.  14S2-14H4. 
Action  by  I*residcnt,  '2040,  '2041. 
Action  of  reviewing  authority  shown  in  record, 

21361:. 
Adjudged  on  Sunday,  1010. 
Approval  of,  1(M.  109,  110  A.  W.:  ;i23-:«ft.  '2227- 
22-29,  '2236.  '22:^7.  •2'239-'2'244.  •2'294. 
Absence  of  department  commander,  325. 
By  (Jyneral  ('<mjmanding  Army.  333,  334. 
By  President,  2'227. 

Department  commander  relieved,  331. 
Department  dis*'ontinued.  333. 
Officer  commanding  fi»r  time  iK'ing.  104, 109 

A.  W.,  {VH\,  327,  3*29-;«l.  333-3;V). 
Order  promulgating.  :W2.2244. 
|N»yt    romniand   distributed   in   dei»artment. 

QualiticHtioii^  of  ofticor  <onnnaiiding  for  time 
being.  ltV>. 

Separate  brigade  nK-rgcd  in  division,  ;J2«i. :«'.». 

Tmnsfer  of  pris*incr  before.  32M. 
Army,  n»storation  to.  IHC.9,  1870. 
\s  SCI  forth  in  record,  213(1  n.  and  /. 
Can  not,  by  implication.  c(Te<'t  right  of  pay.  1:J«0. 
('»u<hiering.  lllMi. 
Commcncenieiit  <»f.  14t»2. 

Commutation  <.f,  347.  'Ms,  222<>.  22;i.i.  2243.  2119. 
Conrmrnicnt  in.  tcrmiiuitrd  l»y  a  sec<«ui.  147H. 
Confirmation  of.  Un>  A.  W. 
CongresM  remitting.  ISH). 
Constructive  pardon.  lH7:i. 
Death—,  W,   111   A.  W.;  2V>-2h7,    :«1»-3-11.   1679, 


By  military  eommi.ssioii.  ir.7'.>. 

Reviewing  authority,  2227. 

Suspensi(.n  of.  Ill  A.  W.;  :«".*-:iJl. 

Time  and  phu-e  for  execution,  2Ni,  2«7. 
Deposit  pay,  1913. 
Determination  of,  2U79. 
Disabilities,  reinovnl  of.  1S<;7,  1870.  1S72. 
Disapproval  of   by    reviewing  nuthority,   1  |.=Sh. 
•2227,  •2:*-2'J,  22:iU.  '22:M-2236,  2*2:^.  2215. 


Seatence-  Continued. 

Disclotiing,  to  the  prejuditre,  etc.,  159. 
Dishonorable  discharge — 

Executed,  1150. 

For  fraudulent  cnliMment,  1423. 

Involved  in,  1164. 

Dismiflsal  by  — ,  1196-r20-2. 

Order  as  distinguished  from  by  sentence.  I'JB. 
Divulge<l  to  clerk,  798. 
Enlistment  upon  remission  of,  1*274. 
Exceeding  maximum  punishment,  1650,  1651. 

'22:^7.      , 
Executed— 

I*ardon  and  mitigation  of.  343, 1869. 1880, 217S. 
Executicm  of,  1459, 1460. 

On  Military  Academy  cadctM,  •23*25. 
Extending  beyond  term  of  enlistment.  1460. 
Expressly  stopping  amount  of  reward,  1075. 
Exten.sion  of  service  by,  2316. 
Field  officers',  confirmation  of.  110  A.  W. 
FoH'e  and  eflect  of.  1473. 
Forfeitures,  1073,  1376-1409,  1894.  1902, 1903, 1961, 

1962. 
Good  conduct  under,  1875. 
Illegal.  mitlgati<m  of.  35*2. 
Impriscmment  until  fine  is  paid,  1373. 
Inadequate,  no  ground  for  »econd  trial.  30K. 
In  time  of  war,  etc.,  58  A.  W.:  90.91,93. 
Irregular  and  inoperative.  1458. 
U)K»  of  rank  or  file,  1626-1632. 
Mitigation  of,  112  A.  W.:  341-358.  -2229, •22ai. '2243. 

2294, '2403. 
Not  invalidated  by  keeping  atx'uaetl  ironed. 

•2441. 
Of  inferior  courts.  220-*224. 

Of  military  commission,  1693.  1694. 
Operation  of  imjMising  forfeiture.  2:^25. 
Oniers  pnmiulgating.  1H*K).  •22:i«*.,  22:J7. '2241-2244. 

Order  of  promulgation  not  ntxros.sary  to  validity 

of,  I860. 
Of  eourts-martlHl — 
As  to  pay,  1H9<"). 
Express  disap[»n)val  by  reviewing  authority. 

•2229. 
When  valid,  IHo7,  1859.  IHUO. 
Of  discharge — 

.\t  date  to  be  tixe<l  by  reviewing  authority 

illegal.  1147. 
Date  «>f  exe<'Ution  of.  1155. 
Exeeution  of.  1116. 
Of  dishonorable  di.^icharge  no  di.s4)uallfication 
for  civil  employment  under  I'nited  States, 
1149. 
Of  «iisniis>al— .  106.  107  A.  W.;  191,  ;j;U'r-:5i8,  Wfi- 
1-201.  1819.  1H52. 
Confinnation  of.  106.  107  A.  W.:  191.  3iif*<m 

1197-1199. 
Illegal.  1199. 
I^gal  disability.  1-201. 
Notice  of.  1197. 
Itatitieation  of    irregular  <*onfirmation.   337 

note. 
Taking  eflect  of.  1197.  1198. 
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KralrBrt'-  ^'oiitiiiuiil. 
Oi  kM-iit-nil  ••tlioT».  rniitinniitioii  of,  KH  A.  W. 

«»f  *^l«•|H•lI^lon— 

KfT*-*  t  of.  4»n  |«niuiotioii.  'JilTO. 

Kxttixlitl  to  |Mt>-.  1*417. 
I'ltnloii.  'SZl\  '*2i:i.  1NW-IS71. 
I*iiv  of - 

Kiili«tfil  m<'M  HWHitinK,  Ivn;. 

ort')r«-r  uwaitiiiK.  IHW*. 
I*>>*t|«>lirllli*t)t  of  f.xccilllon.  :WiH. 
I*niiiii>ni>ii  wiulr  uih1«t.  l:W>.  I^T.T 
I'n'tniititi  Hrnft  ktimiikI  for  mitiffatioii  of.  70 

A    \V  :  .'hn;. 
I^inNhiiH-nt.  niinulutivr.  H7V-11M. 
K«-iiti>«»>i<>i)  iif  — 

Aftrr  appro\Hl  of.  l.Mti. 

Ii.\  n\  t»  uiiiK  HUlhiirily.  'iT-N,  jaiT*.  ii4:».  .I4<0- 

H>  •>iiiiiiimry  <li^«hiinr«'.  H-l-S. 

r«>tiiiiiniiiK  |MiiiiHhiii«*iitf>.  1m71. 

Hi'ViH-utiitii  «»f,  Jlt'rfi. 
Ki-{intimii«l.  'J]7l,'217.'i. 
Kr\l*i|fll  of.  'J-Jll». 
Ki»;tit  iif  M»li|i«T  ti>— 

<  WithlllK  ilDoWHIlCi'  lUKlt-r,  Slt'i.  Hit). 

r«'ii<>ioii  uh«'ti  (lioMhhHl.  MTvinjir  or  awHitiiiK. 
It.l7    li;j|. 
MiiiMlHiory  liiMl  <xi  lii^ivi'.  i;i  A.  W.:  112.  znu. 
.'■itntiiiiirx  rourt.  H|»pn«VHl  of.  'S^M. 
^u-)Mii-i«>ii  Mf.  Ml    \    \v.:    :i:R»>:iii.  :^\.  ztH',. 

2V^  JIJI. 

Ill  I  ••tttiiifiiii-iit  iiixl  fiirffiturc for  Ninit-  |M>n«Mi, 

1  ;k.  I. I'M. 
Ti' '  ••tifiiM-iiirm  Iti  in'iiicrntlary.  IC  .V    \V.;  •>!». 

_VJ -J".»l.  -^••   am 
Irtxi  I  (Miy  n!i«i  ulliiuaiici*.  I^U*.*. 
Viiriiiiiii-  itf  rmriM'.  JHJ 
V«iHl  l»y  •THir  in  r»-«HinI.  IIIA. 
\Vh<  II  tiinl  h\  M  limii  ri'iiiiiltil   :»l*t.     ' 

\\  hi  II  Im  \itrnl  •  v«  «ntJ% intn*!.  JUl. 

\Mi.-ii  \..>«1   V*l    -Ml.'. 

*•  N  '/  III '« 

A'Miiik' «..   ilntral    im*  S.':2] 

AiTii  i«  •!  >'^  riiiiliiik'.  Si\2. 

Kriiiitliii);  or  iiiMrkiiitr  {>r«ihiliit4'«l.  2:tl  I. 

<  i\  i!  •ttiHit*  «  111  r>-N-nii«'*-  t«>  Tii«'a«>un>  of  |iuii 

lollllK   III      .'•'•1<* 

<'iiiiiiil.tti\<  {••iiiioliiiiffii.  ^117. 
l»iti<   irmii  vt  hti  )i  M|Mrii(i\«-   SA2'y 
!>#•«•  rt»  r  "•  r\  iiic  iiit«T  «  xiunttioti  >»i  ••ii)i«tiiiiiit. 
j:;i  • 

I»fit  riiiiiiitt \'\  •  oiiri*- iiiiirtial    .':tiiH -j:;]o. 

I»i>M'ri  tiiiii  <•!  >  ••iirt  iiiMriitil  ii»  to,  'Zil.i. 
l»ni\  III  iii>  inU  r*  .•;  i  mirt  u*  to  Mitiiit;.  .MJi^' 
K\«  •  «%i\i-  iiiMii-hiiM  lit-    -Ml:*.,  -'.tl*'.  J.'.SA 
)-!it.t!it\  iif  •  \i«  nil  •!   -•!■-•: 

Ill    iVit*^    iif    II  C'l'.    llllilt     .M.'l 

Sot  t<>  U  ini|M.»i  i|  |.\  itit  fi  ■■i«|i  r   .M.V 
Miik.iii:  i.'<-"l  1<>*-I  titiii    .':|i. 
Milit.trv  .lutv  11-  II  |>Miii«iiiiiiiii.  jLM'i 
Mititciitioii  if   .:.l-'   .'..'1        ■»€•.•  /'III!  I*  »/.!,#  I,/ 
Mt'iilti  kii  oi-iitt-iii-i  .  « ••ii»irii<  iioti  iif.  ZiVJ 
Nu4  k-Kmll)  itii|«Mil»lt'  witluriit  triHl,  Z,tlL^  ivU\ 


Srat<>Brr  tkud  paaUhnrBt— 4\>ntinut'4l. 

<>|M'ratioii  of  ^^^('ni**'  liii|MwiiiK  forfeitun>,  'ZSSk 

i'nihihitioii  of  ciirfioml  |nn)ihhm«>ni.  'ZHi. 

IMltli^htlu•Ilt  of  ImII  aii<l  rhHin,  'J:ill 

Puiii^hiiK'iit  by  ciitttom  of  tli«*  M>r\'i«'(*,  'Z\i:\. 

Service  after  ex pi ratit >n  < if  eiilir<t iiieiit .  iSil.%,  2:ill». 

SiL<>>(M'ii<iion  of.  2:fA't. 

I'iiiu«ual  iiiiiiiMhineiitx.  '^{11. 

Valia  and  oiM-ralive.  HMO,  am,  '£l\2. 

Where  Artii-l«i«  of  War  iiiaii<latory.  ilio. 
j  SentlBrl: 
j       Kiititleil  t(»|»nttei'tioii  in  illM'harReof  4liity,'i:<27. 

IlieKitiniate  onlers,  «»l»!M*rvain'e.  'XX27. 

I^ini^hiiieiit  for  interferenee  witli.  'JltSl. 

R«f«IMTt  to  U'  olt*»«'rv«-4l  t4iwanl,  'ZXSi. 

Sh-epliiK  «>n  inint,  3»  A.  W.;  .V». 
KrrffraaiN: 

In  eiiiirintvr  t»attali4tn.  detail  of.  Viin. 
I      onlnaniM'.  1n^.  iwus.  l«rj». 

I*ay  4  if.  lvrj«». 

INisl  «{uarteniia.<*ter.  Jtus.  an**. 
ServaBtii:     i  S«'e  npiit  r'^  «  rrnnt. » 

<Hlieer»'.  l»;i.  IM-'. 

rut»li<>.  arrest  4if.  hy  civil  autiuiritiefi  while  on 
•luty.  Ms.  n4»ti-. 
Hen  Ire: 

A4'a4lrniy.  (■4>nii»nte4l  in  retirement.  iSV». 

('4>ni|N*nNitlon  f4tr4-xtni.  HMMciit. 

K«»rty  >4'ar>".  n'tin-iin-nt.  •J'JIJ.'). 

Honeot  ami  faithful,  nt'iiliotuient,  'Jl.'iK. 

Ill  MiiriiM-  ('iir|i«>  'liiriiiK  civil  uar.  '*££!, 

Thirty  >4ar.\  ntin'tiieiit.  -."iiir*.  ■Jv!L'l-'irJ4. 

Tu«iit>  s*AV-' .  ■Jl.'i7 

I'liihr  fnuululfiit  enh<(tnieiit.  (Niniiaiteil  in  re- 
tiriiiir  enli''t4'<l  iii«mi.  '^l*\. 

War 
FurhiMKh   n'tin-iin-nt.  .TJiJ. 
In  <'Ml»a   rt'tiri'iiH-ni.  •J'.'it, 
In  I'lirto  I{i4ii.  rftin'in4>nt.  '£^S,\, 
llitirin»4iit  i.f  inIi''t4Nl  nun.  .r-M7.  •^*^1.  -T^r*. 
^ie«Nl(l■: 

IIoi»r>.of.  fur  riiiirl*  iimnial,  '.U  A.  W.:  .!M-'>I. 
Set 'Off.  '.<{7  •<?.» 
Shall  riiMHtraiHl  an  ma).  *«7. 
Hhurr  of  ■atlrahlr  «ialrr%: 

.liiri«<li>-tiiiii  oxt-r.  1711.  171J,  177:1. 
H|i<ir%  Madr  h)  prlM>arr%  U%ae4  fur  Bue  of  Araij, 

i».'»: 

Mrmal  Ofllrrr.  I  hlrf: 

r<iiirt  .ij'i"'iiit»«l  h\ .  ivi. 
Slraal  srrtirr: 

F.Mr  I  •!  M>  \HX\.  lAMi. 
Mraalarf.  forrlnr.  rtr..  i'4i»  A    W.    li^*. 
HIar  illr  ail}4»araMral.  .f.>l    :'.*• 
H|«N'plB«  »n  p4H»t : 

.*••  WW,'  I     .*.*  \    W 

I »•  :«  !i««"  !■  •  I  liiirifi-    » ' 

*  \  !-|.  IH  4-  IM   liilt);::ill'ill.    Vi 

HMltliMialaa  la^tltafWia: 

rroj..  rt  \  li.  'i\  I  ri  il  !••   •■».. 
H«»|4llfr:       "*»  •     /.■■■  •'•  '      ■•  •      /■  W.iii.    ••^j/i'/f    t$r 

.\i-4|intti  •!  li\    I  ii<t4-«l  Maif*  4iHirt.  tran*|airt«- 
\  Uiili,  ltlb7. 
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Soldier — Continued. 
Army,  restoration  to.  1869. 1870. 
Arrest  of,  for  offcnHe  committed  before  enlist- 
ment, 106. 
Chained  with  crimes,  66  A.  W. 
Citizenship  of  aliemt,  736. 
Constructive  pardon.  1H73. 
Deceased — 

Claims  against,  1922. 

Effects,  accountability  for,  127  A.  W.:  373. 

EflectJ},  inventor>'  of.  126  A.  W. 
Deposits  with  paymasters,  1913. 
Desertion,  stoppages,  2371^^2380. 
Forfeiture  of  pay,  1902, 1903. 
Fugitive  from  justice,  1876. 
Grounds  for  recommending  pardon,  1875, 1876. 
Improperly  held  In  irons,  1875. 
Insane,  care  of,  in  Stale  homes,  2340. 
Liability  to  taxation,  2425,  2427.  2428. 
Not  permitted  to  surrender  to  civil  authority, 

100. 
Notice  to,  when  operative,  1860, 1852. 
Obeying  illegal  order.  1853. 
Patronizing  gambling  houses,  1856. 
Pardon  of  deceased.  1866,  note. 
Pay  of— 

Awaiting  result  of  trial,  1914. 

Awaiting  sentence,  1896. 

For  certificate  of  merit,  1982. 

How  deprived  of,  18%. 

In  arrest,  1896. 

Prior  to  enlistment  or  muster  in,  1895. 

Restoration  of,  1869. 
Purchase  of  land  for  burial  purpottes,  2106.  2107. 
Reenlisted  pay.  1911,  1912. 
Return  of,  to  civil  authority,  when  under  bail, 

98. 
Right  to  pay  while  held  tis  prisoner  of  war. 

2m;-2.  2063. 
Sale,  etc.,  of  arm.s,  eU'..  2273-2276. 
8topi»age  t>f  pay,  etc.,  2:^74-2381,  23?<4-2385, 2387. 
Sentinel,  respect  to,  2327. 
'Hlle  of.  to  clothing,  on  diM-harge,  2276. 
Trial  of.  under  civil  l>ail,  99. 
SoldlerH*  Home: 
AdniLssioii  to.  1623,1625. 
Assignment  of  retired  ofli**er  to.  2211. 
Forfeitures  aciTuin^  t<».  l:iM.  note. 
National.  2:i2H-2;t:iH. 

Amenability  to  laws  of  District  of  Columbia, 
2;J28. 

B<»ard  of  commiKsioiirr*  to  make  contracts 
for.  2330. 

Commutation  of  quarters  for  oflicers  residing  | 
at,  -2332.  ; 

ContracLs  for.  how  entered  into,  2330. 

IJisiKisition  of  estate  of  inmates,  2:tt7. 

Enlisted  men,  accomimny  dis<'harge<l  invalid 
soldier  to,  sm. 

UstablLshmenl  of  branches  of,  23;K 

Kxi>enditure  of  funds.  2338. 

Forfeitures  appn)priate<l  to  use  of,  233:i,2:J34. 

Funds,  stoppages,  2334. 


Koldlem*  Hone— Continued. 
National — Continued. 
Funds  for,  2331, 2333. 23a4, 2337. 
Inmates  not  amenable  to  Articles  of  War.  tt 
Lease  of  United  States  property  to.  fur  e«U 

lishment  of  branches,  2338. 
Monetary  allowance  to  treasurer,  2331. 
Moneys  of  escheated  estates  to  be  paid  i 

2337. 
Renunciation  of  privileges  of,  2329. 
Right  to  retained  pay  of  deserters.  2333,29 
Status  of  inmates,  2328. 
Transportation  furnished  by,  2336. 
Use  of  supplies,  etc..  by  officers  of,  2331. 
National  Volunteer,  2341-2344. 
Court-martial,  1038. 

1  nmates  of,  not  subject  to  Articles  of  Wsr.  ZM 
inspection  of  accounts,  2M2. 
Receipts  and  expenditures,  2341-2343. 
Supervision  of  accounts,  2341,2342,2313. 
Supervision  of  affairs,  2343. 
Taxation  of  inmates,  2429. 
Use  of  funds  by,  2341-2343. 
State,  2339-2340. 
Abandonment  of  privileges  of,  2340. 
Application  of  moneys  donated  to,  2S3B. 
Care  of  disabled  soldiers  and  saUots,  paymen 

to,  2339. 
Establishment  and  maintenance,  23S9. 
Expenditure  of  funds.  2339. 
Pa>'ment  to.  for  (rare  of  insane  sokiien,  2M 
Payments  to  State  or  Territory,  2340. 
Solitary  roaflaeaieat: 
Limitation.**  of.  2344. 
Sosthem  Claims  Commission,  781. 
Spain,  war  with: 

Commencement  r)f,  2458. 
Sperl  first  Ions  settlnpr  forth  prevloas  trials  ai 
roDTlrtloDH: 
Not  proper,  152. 
Speeches: 

F»n)Voking,  etc..  25  \.  W.;  34. 
Springfield  Arsenal: 

.Master  machinLst  at,  1822. 
Spy: 
Detinition  of.  234tV-2350. 
(Jravamen  of  t»fTense,  2346. 
Illustrations  of  offense  of,  2347-2:J49. 
Liiws  of  war.  violation,  '2346,2^9,2350. 
Member  of  army  of  enemy,  2346. 
Must  l>e  taken  in  flagrante  delicto,  2347. 
Senten<-e  of.  1693. 

Soldier  sepurateil  fnmi  Army,  2349. 
Trial  of,  by  military  court,  1689,  i^itt. 
Staff  of  the  Army: 

General,  detined,  etc.,  1435. 
Standing  Army: 

Regular  Army,  2161. 
State: 
Adjutants-General,  penalty  envelope,  1978. 
Api.H)intment  of  volunteer  officers,  2451. 
As  principal  in  bond.  5H9. 
Assistant  to  Adjutant-General  of,  1816. 
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Htate— t'oiitiniUHl. 

A*«<iiiiit{>(iciii  i4  Wttr  |M>wt'r  by  K*'V«*n)oni.  '£4f^, 
AiithMrity  of.  to  %'Ti'i'l  bridjf*'.  <»14. 
IH^{Uiiliti«>Htioii  umlfr  Ihwm  of,  iMiT.  IHMl. 
Kinployniciii  of  .\nny  l«»  imHi"**!.  vU'.,  4K;-l«f>. 
Kr>tHbliohtiii'iit  of  wiiilicr*'  homi-?«,  'JXiV. 
N'Mviirablf    watcn*   uitolly   uithhi.   l«*KiHliitlon 

i-«>ii<-«*niiii)(.  61.'i. 
ortliM-  in.  (btiiuil.  1M7. 
(inr>tiiiiu«(ion>,  iwrt  of  voluntrcni.  2149. 
I*nihi)iiti*»i).  r<Hli*of  iiitoxirHiitio.  'J'Jkh. 
R«*|Mirtof.  n>KHnIiti»c  inilitiH.  17-12. 
R«*«tonition  (o  citizcnfhip.  Is«l7.  1h7J. 
Ki'tirv'*!  fnli.ottil  iiu'ii  holdlnif  office  in.  IKJI). 
S«>l(li4T!«'  Honi«*.  iMiynifnH  to.  2:^10. 
THXMtlon  »>y.  2l27-2i:WJ. 
Court.  IihIm'iim  <-or|»ii'*.  11:{H-I442. 
Mat^Mrat  of  arraiied: 

A<lnii<«>ioii  of  fnrtK  in.  2:i.-V2.  2:Ul. 

FriM-ilitm  of  (•xpn^.oion  iii.2:t'H. 

Inc«>n-i-tfnt  with  |»U-h.  l*Jl«o.  l^irj. 

Nuturt-  mix)  i»rivil«>K«'  <>f.  2:ir>:(.  2:i.>4. 

iVr^aial  Hlta<-k»  or  <lior<'?»|Hi-tfui  luniniaK*'  li^ 

2:i»4. 
l*iilili4-iition  of  inipropi'r.  otTcnm*  of.  2:t.V». 
Ki-liition  to  «>\  idrncf.  2:i"»2.  2:V»:i. 
Kiieht  of  pniMMiition  to  rl<etiniir  arKUiiMMit.2:iVi. 
MatrMrat  uf  tirrtlr^: 

A«lnil^:»lon  of.  HI  i'VJ«lo!ir«'.  2<K49. 
N..I  ii»  inr]u«l«-  pn-M-nt  «'harHi*tiT.  TX',. 
NUIatr: 
ron«t ruction  of.  si'*! -ZHyi': 
Tfmi«»rJHl.  <i|M*nitio!i  of.  on   military  n'^T>H 

uoti.  2i;w. 
(*on«trti(  tioii  iif 

.\|>pni|irinlion  iwtx.  2.1^*. 

Arti.  l.«.  ..f  War.  Hl'u. 

•  Xiithon/*"*!"  in  a«t  of  r«>iii;rf4i*>.  2:iV*. 

('iini;r*<«Monal  (IclHtti*  ao  an  anl  to.  ZU'A. 

iMoiMii-tiou  )M>t\%«i«ii  "  autlior./i**]"  ami  "<li- 
ri«  t«*«l."  zu*i 

KrT>-«  t  <if.  in  n\iviutf  fornii  r  l«'Ki>lHlion.  2:UV4. 

I«»UHni-«-  of  i-oin!u:««ion  of  prior  •iat*-.  2:i<i2. 

•  Mji>  ■■  In  •ti.tulr.  2:i> 

l*rtni-:pl«-  a-  to  loinputation  i*i  time.  'SU^': 

K*  intini;  to  p  iri-liaM- of  «>uppli«-»  uft^r  a<lv«>r- 
ti»«-fn«  tit.  S.'dt.'t 

Ki'oiN  iiiiiK  ot  >^'ttl*-in«'nt   2:»>. 

K>  <|)iir<  iu<-nl«  Mitt  to  Im'  \ari«*«l.  2:ii>2. 

W)i>  ri  Mian<lut<r\.  JIL'iK  'l.UiK  2:{(>2  S'^-^i. 
K«»r  r»-t'irnii«»n   •■l«     of  ili»ini'>M'4l  oitu  t-r* 

.\iii«  nMint-nt  of  rf«onl  «•(  iltHuiviMl.  2:t»i7. 

A)*)«iintiiu;  |«tu<r  t<i  autlioh/t*.  Zit'*'. 

lM-riii«>-<il  ••IIj««  r  2:u.7  2:u.'.».  not**,  'ZiTA. 

|{<«iiorHb)i-  •liM-tiar-t;i-  to  t|i»inio*M'<l  oIlK-fr.  'SU<^ 

N«»m  ••nform.i'H  t    \«)tli  ri«|uin*nifnt«  of  I'on 
•titutifu  :.4^  .'.»?«•.  2:;7;i. 

lu'-ini''**-*!  b>  I  TTof  2;'.7u. 
Krron«<»u»l\  nin-t«  r»»!  .mt.  ir7«>-2:i72. 
\\  rotii;full\  )li<>nii«'>iil   2i'.7.J. 
I*M>  an<l  aliouiiti*  «•-  iMitl«r.  '^{71 
lt4-«lorati*>n    l»>  Pn  •)«l«iit.  of  forim  r  «it1i«  t  r 
'jat»,  XfTtI- 2:1?.'.  ZiTX 


SUtale  uf  IlMllatloB.    UCl   A.  W.:   »ll-:r22:    (H«h* 

l.imiUltinu.  jtfntutf  n/.  i 

Ih-MTtitm.  HKt  A.  \V  ;  :n4-:t22.  Hr77.  llUU-n02. 
How  plfHcltMl.  :tjn. 
Waivt-r.  :«>. 
Ht^allar,  fruM  Mildler  or  ofllr^r: 
How  cliarKcil.  1 19. 
j  Kteaoffrapklr  rrp4»rt^r.  2170. 
KtoriMi:     (  S***'  Mililari/  irtttrrn. ) 
rapluriMl.  •»  A.  \V.:  :j. 

AutliorilN  to  (li«<{MiM«'  of.  :i. 
I       r4iinh«iiu»»Ml- 

Not  to  Im-  rxchanfri'd  for  nrw.  22>*2. 

S4il«'  of.     (."MM'  Still  *»/  fitHiifutHtii  Slitrr*.  \ 
Ihituntn'il  or  uuMiitahlc.   inK|HH'lion    *tt,    22K1, 

•22H.-.. 
iH'tiriciit  or  <lainaK<*«l.  a<*<'«mntal»iUty.  :iKi. 
Kxrt-?*.  not  «UM'im'<i  ••uimuilabU'."  2279. 
.MIlJtar\  — 

An-(»untaliility  for.  10  A.  W. 

ltnprt>v«-iiuiil  of  rivfrtand  tiarUtrti.  149G. 

KinlH-zzUnunt  «if.  CiO  A.  W. 

Ijinvny  «»f.  t'At  A.  \V.;  113. 

Mi«4tppropriatli>n  of.  tio  .\.  W.:  \U'». 
I  onlnaiUT.  ri'tuni*  of.  is*;. 

INMtalty  for  )<w(^  or  dania|r«'  to.  l'»  A.  W. 

K<'CfivinK  in  pK**!*?'*.  »-tr..t'i«  A.W. 
•  rn-uii«lilr  "  definition  of.  2279.  22MI. 

rnvr>  iii'aUlf.  iiiviM'i-tion  of.  22»1.  22>*ri. 
Sub-l-t»iM»-.  addition  t^M•»l^t«•f.  2»?«9-2:!9l. 
Kt4ippaffr:      ."mm- /Vii/.) 
AKHiliM  ofVurr.  IIMW. 
.\llowaiHf*  of  wiin(>}(M"».  2lWi. 
.Vrn-ar*-  to  I'liii*-*!  .^^tMt**)*.  2:t^7. 
A-  puniohnifiit  for  an  o(T«'nM'.  2:177. 
Authority  for.  '^{71.  •2:r7t^2:C9.  SiSlZ^^l. 
riaiin  for  ainnoin  .  2:tN{. 
hainai;!-  doitt*  to  puhlii-  pro|HTl>.  2:t77. 
iNTt-aM-*!  ol1ir«T».  1127. 
|>f|M>^it*i  for  •gifi-ki'fpiiiK.  ■2:t7'». 
I>i«tnu;ui*>hi*d  from  tliH'  or  forfeiture'.  2:rr7. 
KrToTii-oU"  )Mt>inrnt  of  rivilian  eiuploy<'«'.  '2:Wi. 
KxiMii'-*-*  of  trial  l»\  roiirt-inartlal.  'SVKK  2.»s.i. 
K««-»  iliik'nllx  n-eeiviil  hy  a  I*.  >.  <i»n!»ul.  n-lin-d 

4. flu  .  r    .Mvj 
Kiiif   ii«  dt-tiiik'uiolicd  fn*tn.  K{7u. 
For  ali^'i  in  •■  without  |»-a>«-.  S>^*. 
For  indt  hii-<hi«-»«.  in  Init***!  Mal«*«.  2:P<1. 
For  !•►*-  »>t  \»r*\  i-xrhatiKt-  fund*.  2lH2.'2;iH4. 
l.ialiilitx  inrurn-d  t»n  fonuer  enli«tin«>nt   2.:7«>. 

Hak«  r\  fumU.  2:;n4. 

<'oiii)mn>  fund-.  2:tNl 

H>>^pilal  fiMi'l*    2:iN| 
«  M       «l«  (mUh  d       \ti)  .  J.:7'« 
Ml  p.i\   III  fiixiif  ••!  tail.«l.   .1 

<  Ml  ill  •  oUIlt  ol 

I  I>. -M  rti«»ii.  .'.;7'.»   -.'.►•«<• 

I"il>-"iwil  iiwli  liti-<lii«-«.  2.»7'» 
Pnxal.    .  iftiiii    .•.>! 

liait  ■•!    •.»: 

'I ti  r<''i:.'-'<r>i*    |Hi«i  i-\i  iiiitic*    'iiiil  other  fund* 
|.L<v|    li'.t*  .    Il.'l.  11*2.% 
I       To  n*iin)HirM'  the  rnlU<«l  ^Ul••«.  12. 
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Strraan: 

NavigHhility  ..f.  l?9tt. 
StriklK  a  wMlfT: 

StriklBC  %«yeri<ir  oSrrr:  Jl  A.  W.:  19. 

F«»nu  «'f  i-hanrr  ••f.  Iv. 
St«4rat  oSrrffx: 

Smhrvrntrmrittr^  «M4-^lt<.  Mv  W9. 

r«.ntnni>  f«ir.  vs^. 
y*'r  »lfrk>  ai.«l  nK-!*«'iig**r>.  •<•!*. 
ketin-i  t-iili^tt-d  mcii.  "-ii*. 
S«Wr«aliiNi  ttf  per)«i7 : 
Aitempt  at.  hiiw  •'h*nrrtl.  li'i. 
!>■«  4«r«^  trraai.  IJ!^.  1.2^;. 


StTvirvii;.  !>*».  !•'»'<•.  JIT:. 
Tt-rriturla"..  mh  mihuiry  fi«-r>on.«.  'J-O. 

<Vkinnin:ai:<>n  «  f  R»!i«»n».  lii^T. 
I'«'^U'S  t.'  •  tf.'tT^'  -ervnnL".  1M2. 

>i:li^:<*:oni-»-  :■  •  pla«-<-  fi  •-ni;»ini»-m.  l!?l*A 

>,ili — 

T« •  •  ■ : \i ".Ian*.  Ji^iC 

T«»  ••!t--»  r'  ainl  •-•Ml*  r^.  ■-55'«*-2Si»l. 

Sabaitatr: 

Vaffrrrro  frt»M  rvrloaf  In  P«Mi«»  Klr»: 

••     ■  ■      ; 

t.»-..*   .    ■  »  • 

^afferrro  la  Alaska: 

K.::-:    :    ^:- 
SBlt«: 

l*«»        '   :  :\'.-  '..'      "  *>*  • 

^■Maiarj  ruarl:       •> *-   .  •-•.■■    *•.'■*     :- 

A;  :•    •  •:..•:  ■  — 

'\-  '■•    •-■1  "-•..•■  -  ^■-  :.•  r..    *.-r»;   -.aI*   _>r.. 

'.'       ..■'.-'.''        '...'.:...'..  i"    _■♦  -'■ 

.4  »■ 


\--    -■ 

■I     A      - 

A  .• 


f. 


:       J  VT 


•  •*. 


'••ntinue*!. 
Nr»C  empoweivd  Ut  latatur  pn itf'^sv  •>!  alUi'hBnit. 

'i40U. 
Officer  IKK  inronu  23W. 
IVraonnel  of.  wtio  to  *et  aa.  .SBM,  -^41^ 
Km  commarwiiT  **.  :!-IO(>. 
IVMpoiitfment  nf  trial.  'JSEftV. 
iVmcrr  til  administer  raith».  t^BKr. 
fnsnunptitvn  iif  rtimpIiATH-r  vitb  lav.  2Ml 
IVirrdorv  •»(.  *i 
Rtrtt^nL  f4»nn  *if. 
Kemisi^M]  and  mitii^iiim   •>{   !«^ienr«.  3«flL 
Statute  erv«tin^.  effi^rt  tif.  -2300. 
>ut*4ltution  fitf-«xher  i^iurb^  iisac. 
^veArin|r  <»f  witneswe*.  238K.  -^aw. 
tmmmrj  Aarhanrr.  USD: 
Bt  defHtrtmeni  tir  ttrmr  t^iinnun<i«:r.  L90r. 
For  fimadulent  rnUfanent,  1414.  1£BL 
PUf  and  alktvanresv.  i-**^ 
While  *rvin^  Arntesce.  1-177. 


By  *fT\Urr.  takinir  effect  ••£,  IJW. 

Bt  Se^TetAjy  of  War.  the  a«-l  ..f  the-  FvemAaxt, 


Witn«!W^.  •■bcdientv  U;  2**7. 


CVtTerin^  order  liated  *»n.  K»7. 
Enli^tmrnt  <*n.  12S1. 
>^*sH«*n  of  e«mrt!*-m*nial  <>a.  IiHOl 
■fmaaenrr  IHt: 

Apfaiintmrni  ii>  vacanoie^i  •«!  •  At^ni  on.  SiVT. 
Rights  .'f  ••iE«>-r'.  *m.  2ICC. 


iMrraiy  •srrr: 
S«yert«tf»<»«t  ttf  larflaa  Iffalrm: 
N«pniBteB4eBt  af  Sllltarjr  AraJf  y; 


PMni' 


n:   'f  'aMi^t-  •".v.. 


Napfriatf  <»«t  «r  ?iati«aal  4  »»H»ry,  17t«;.  17t;7: 

N«prrf«r  aSrer: 

.V"  ■>*'•'  :n  *n'.'i«^«  :'  war.  m«L-axi«  <"«  •mmi4i:k>nt^ 

■  *  -  r  :•- 
l«:'*'*»-l:iri>'r  ••:  ••nier*  ."f.  :;l  a.  W  ;  .»:!-ji;«. 

vap^leMeaUl  raatrartA.  .*i*  v«»s»  ^11-^:7.  y>.  «9. 
^■^11^^  eir. : 

I*il:vrry   -f.  r?'.r:  •<:  a{^'n>{>riai:«*n<^.  437. 
K  r  War  rH;«ir:=:-.:::   M> 
!vi->.-i  *...■  "T-'m:  «-:3<.rvr>i.  J3«.'. 
Mr  :r.  •*-    f  :•  ;r  La,«::-jc  v*i. 

•"^r  i_x-*  .i::.r  alvrn.^^n.t'n:  .i>-S 
F^-.r  \a^  :  :.-.:•  r.:**!  *ri:' :-->s.  l***.!. 
y  T  r—i  r  •-. •.  -— t :.:   .f  hrcn  Ar..5  hart«.r>,  r»pi»rL« 

■:  :  .r.  L*'*-'.  U^*-. 
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H«rrt  7 :      S****  f  hntrnti. ) 

.\riii>  nrt"n-«'r  H».  .'v'tti. 

A«>M'iit  of.  to  iiiiitfriHl  rhnxifctxt  in  (*«mtrH<>t,  90N. 

<*aii  iii't  iiUHlify  hi.H  oliIiKHtioii.  ftliV 

rrrtitiii*t«'  ll^  to  Mifnficncy  of,  XW, 

IMj^iH-nMnif  u  iih.  577,  MO. 

I»i»iMii<>iiit;  with  NukI,  r»77.  .VWK 

IHvi«)iiii  of  rv*>iMiii«iibiUty  iK'twci'ii  ol«l  himI  iii>w. 
.V»ti.  .V»7. 

Jii'it  I  ligation  of,  ^V;,  .'WW.  .'40.  V»l.  .Vt:i. 

MHrn***!  woiimii  h«.  .V4). 

M«-iiiU'r  of  Coiifcnxw*  rt".  .'i7l. 

M**mtM'rof  fiiinlly  ns.  'itv*. 

N«>t  linblc  if  bill  i!>  uitlKlrnwn  )M'fon*  Hcccpt- 
aiHT,  M7i>.  not*'. 

Ohliiciitioi)  of,  .'v'L'i.  MX. 

<»Ti « i»Titr»«'tor«.  Itoml,  coiiMMit  towiie,  wm. 

Withh'iltliiiK  of  fuiulii  fliu'  c-ontmrton  to  in- 
(Iciiiiiify.  '.»'»■.». 

Kfh-.t^iiit;  'f.  M'»  .'v'»l.  .'fc'n;.  :iti.\ 

To  In'  Im»uii(|   jointly  «ii(l  M^vrrally.  ctr.,  .'WW, 
■k'»J. 

Witthlrnwiil  of.  .V»|. 
NirH|  rt»M^Blr«: 

FiiiHiK-iJtl  "tHtt'tncnt  of.  tvn. 

Fi>ri  iicn.  Mil. 

In*liMiin<t>  t4i.  .». 

I*i»|H  p.  r><|uin-«l  to  Im-  fil«tl  t»y,  fiW. 
Harvl)  »■  lioBd: 

,\i  iMptniii'i'  of.  .'»77. 

JilMltli-Htloi)  of.  .'>77. 

.\<'tltii:  liwoi^tHiit  or  I'oiitrHrt.  »i:l  A.  W.;  :tM-;iyi. 
\it  of  Mu>  IJ.  l'»'iH.  .wi.  xm. 
Afiittiiiliility  to  niiiit.irx  juriwlirtioii  in  tinio 

«'f  war.  :i«v|.  :t^.» 
\>ittjiirit>  to  fiiiplox.  :Wt.  ;t^«.  not**. 
It  iriril  iv|N-n«H'».  :iv«.  noti*. 
(  <iri   imt  Im'  (tinifM-ilt'd  to  mnuin   in  *^•r\i^«• 
.i':i  r  i-xpinition  of  <  iintmct.  :{*.M. 

<  11-'. .(ti  |ih>«ii-inn.  not  ^i-nint;  uitli  ii  null 
tiir\  f«»n-«-.  ft!'..  llH**. 

<  ••niinitiitioti  «if  <|Miirt«*r«.  .iv.K 

i   ••lll|-  l|o«lll'>ll      ivt 

<  orniM  iiNitioit  fi»r  rnli^titl  inMii  cniployiil  m*. 

|tiii\    |Niy.  I'll-  .  :iK'i. 

f!Tili>ii<l  nM-ii  I  nii'liixnl  H».  '.\fv\. 

l.llt.tftHl    tt» 

!'•  r  «)ii-ni   nllouiiiMf.   rli-..    ii«   witnt>«ir«    on 
•  •mrt-  nirtriiHl   :>^t 

I'liri-iiiiM-  lurl  fr<iiii  i^itartiTniH^tcr*'*  lN*i«rt- 
in«  lit.  ;**.■'. 
}|n\«   tpi  nulitiirx  nmk  or 'kiatn-.   LHI. 
Milt-iik'f.  '►**'»,  not*  . 
N'»t  •  '. ik''l»l«-  — 

f'l-r  iiittlal  of  lion<ir   !'•-«• 

Ki'f  ilttitil  a-  nil  uiIn  roi  u  iiiilitar)  •  ourt.  :tM 
N..t  I  ntnU-*!  t<i  In  In-lit  of  HI  I  '>i  Manh ,:.  iv*.'.. 

;*: 
Ni>i    iiiiIi(Mr>  •■fYii'T".  n<>iii'i>ninii«>iii>ti<-«l  ofti 

r«r»,  or  |ir:\.iti  •,  .;««l.  .i^'».  .l'^••.  imtr 
N«tt  subject  to  luilitarN  4ini«-ro  in  i;rn«  rat    >\ 


KanrtHiBH — ('ontiniii**!. 
AsNiMant.  H|i|Miintin<>nt  of,  to  mnk  of  caiitMin, 
411. 
Promotions  of,  )iy  o{H-nition  of  law.  .v.>%. 
RHMtlvf  mnk  of,  .vji;. 
KBirrBder: 

CoinfM'lllnK.  *:J  A.  W. 
KniipeBNloa: 
AllowAiK'f  for— 
KiK'l,  24 1 H. 

Rent  «»f  qimrtrn..  JIIh. 
Arrest  or  <'on(in«>ni4-nt  not  itDpliiil  b.\.'Jll4,l!l'.M. 
Connnutation  of  iliMni^Hal  to,  Jilt;,  jiiii. 
Eflre<l  of— 
As  to  iiroinotion.  -JI10--JI12. 
On  .•M*li'<*iion  of  qiiarti'rv,  I'll'J. 
On  riifht  of  iinM'iHlriu-r.  2 1 1  J, 
Kxe<>ntion  of  M-ntrm-e  of.  I'll  I. 
KorHK'r  for  hor^"».  212 1. 
Forffiture  of  |my  by  •M-ntnii-r  of.  2117. 
Fnmi  Mllltarj-  Ant<loniy.  2llt;. 
Fnuii  nink  — 
AsaffittlllK  ••rtirr.  2H»'.»,  2111. 
Nature  o(,  2«»<. 
IIIivhI  H(l«lition<i  to  <M'iit<-ni-i-  of.  2111.  2I1.'>. 
I^eHVe  of  alcM-iKM*  unili#2il  I 
Lnra  of  tiles  in>  o1v«il  in.  2111. 
Non(H>tninii«<ion«-<l  oninT..  jij;*.  notr. 
Of  ortjr«'r»«'  |in\  Mini  »'iiiolnni»*nt«.  I"l   \.  W. 
OfBrj'PJ  Hiibjirt  to  iiiliitar>  «oiiir«.|.  2H"*.>. 
at  •M-nti'iiri'  of  ilf'Htb  iiml  (liMni*>Nil.  Ill  .\.  W.; 

:tp.»  :vii. 
l*Hy  ami  alIo>ian«-«-^  nmlrr.  JH't.  211*^. 
l*Hy  not  forfrit***!  by  i:ii|iIii-Ht>i>ii.  2122. 
IHTforiiiMiiii-  i»i  ilnti*"*  b\  oilii-cr  nn<itr,  2rj«». 
Post  coiiiiiiiinili  r  iiniliT.  211::. 
Kt*nii<«^ioii  nr  tiTniinatii'ii  oi  «i-nti-ni  •-.  2lJi>. 
K«>t«-niiiin  of  •(iiartiT-.  2112  2li:t 
KiKbt  to  alliiUHiii  i-o  III  t  a''.ii  li«l  lt>.  211**. 
Kiirbt  tixjuartiTx  nii«|i  r  2ii2 
S«"nt»-ii»-«'  of.  rtT«'it  I'll  |''«  iiiiitii>n.  _"7o. 
Statii<>  of  ••ilii-i-r  ii.i<l<  r  >'«-iiti-n*-«  of.  2II'>. 
Wbrii  "♦•ntiiiif  tJiLi^  <-lT«-i-t.  212.;. 
KwortI*  of  ofRrrr% : 

lN>|iri\iiik'  "f.  »•"»  A.  \N 
Tartlr%,  ratalr|: 

Sab-  «»f  jHililuatmn  ri-.-lit-.  '.•'•'■•. 
Tarhlf**  r«*r: 

In-*!  liariT'-  i»ii  balNa-  i  'irpn-.  1  \.>.  not«-. 
Tarvrl  prartlri*: 

.V|ippipriati'>n  for,  ll'> 
TmttiMilBV.  rtr..  ■.t^  a.  \N  . 
Tax: 
Aicain^t  i  miuy  ju«i;i««l  »•»     .i«     ••    »*-«r    i  .7.'*. 

1  >•»! 
H>    t«rr:t«ir\    ••n    Im  •  '   •■       •      'i'-    r- -♦  r\.i'i'»n. 

21 ." 
Knli»t»  •!  iii«  ti    .'i:  • 

h.\*  tM|>ll<>Il   111    •.•.-.■•     ■■•  _-.T    —I    ■  '       !•     •  77 

Kv«  ni|»i!«'ii  ■•!   I  '.  '■  ■!   "'.I*'  •     -••  ii!*  iiTi.|  iii-tru 
iM«-tit*  in   I .  "  !■  '  \     '.  '' 

h  \  "-iM."  r«  Ti-  t  i   \'  'I.I'   '    ■■•■.     .1     • 

K«'lt  l'i»rt«  r  \Ii;.1ar\   Id  -«  r\  i'.-  n  •  x«  t-i|T  'fniii. 
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lllitnl  l.'vy  111  [iiim«r>-  n-MTVHiliPii,.  ■■rw  Itiyinrnw  m.  at 

IIIDMIriil SHtknml  V-pliiiili-.r lliHni-niit i-xi-iii|<l  SiinT.>i(.'iily  iiv.T i 

Inni,  «m.  Tii»iiIi..Ti,  'Jl^T-.;*^ 


IIIkIi  r.nii'lal,  h.'W  Uki'n.  ::tH<t. 
Iiitr<>lij.-Ii»ii  ..I- 

Aiti'c  i-i.-H  of  Kuiii]-,  m.  iimL 


ill  I'lirnlliC", -Jl*.. 
kI  in  >=i.  l-Hiil,  Miim.. 
.>riHvii-i»|>t(rt>m.:iU'<.' 


Olnpiibilliiii  <i[,  ti 


Uinht  111  Stun- (..,; 
Slilloh  NalioniiL  ) 


Kilra-itulv  VMS.  I 


Till*  lo  rral  rnpriii  dariii  IBIIIU17  (r 


!  trinoviinitlui : 
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Traa«»p«ir1fttli>a— <  'ontinntnl. 

<  »f  liMliiiito.  IM. 

<  >f  r*iiiaiiio  of  ofHiM'pi  hikI  «'nlisl«'<!  nwn,  479. 

On  Htfiiitiit  of  (l(>M'rtlon.  lotKt.  KMrfi,  lui^h,  1U7U. 

I*n-«»n»-r>  t«»  |K*nitcntiHry.  1471. 

.<i*Mi«  r  ac«|uitt<'4l  by  V.  S.  ttmrt.  lili»7. 

1.1  plmr  of  cnliMtnu'iit.  1919. 

T<i  pnNiin'iirtirlrial  lim)»s.  1919. 
Traa«p4»fiii: 

Kiii|»l«»y»*«->.  rt«'..  irlnl  <»f.  UV2. 

Ill  harUir.  juriMlictioii  ov«t  criiiK*  (iimmitUNl 
•  III.  7.'i9. 

Miiniii*iii»  >4T\-f4l  on  offircn*  on  iMianl  of.  7tiO. 
Travel  allowftarr,  li:u.  llfiS.  1171.  IIM.  137K.  142:1. 
1447.    lUh.    not*',    1919-1921.    llM.V19f>l,   19»K^ 

I*;:. 

Korfriliir*'  of— 
Ky  •li'M-hurKf  without  honor.  1132.  IIM. 
By  4li<>hoiiorHliU- (liMchHryi*.  lliW. 
f'lioii  <Ii«M-hHivi'  for  iliwbility.  etc..  Il.t2.  11M4. 

Waivrrof.  u|Min(li.<M-hiiivc  by  way  of  favor.  1171. 
Tmt rl  ^j :     I  .*HH'  Tntrtt  ttilnwunrr.  i 
Tmvrlla*  rxptmurn: 

Of  ortirrp*  attriulinK  <.*ourt>.  447. 

Ki\iT  itiiuiiiiNhioiiH,  allowaiUH'fi.  2271. 
Trraftarj  D^i^artMrat:  (."^ei*  l*uUic  »otnry.) 

rn\ir  Jii  of  funtlM.  2102. 

IhIiIh  («•  TniltNl  .<^tat4>!«.  2:Jm7. 

K%<-hHim't>  of  jMiliIu*  i»r«»|K'rty.  2iHK<. 

Forifi-^l  rlMfk.  liability  for  imymcnt  on.  Iilu. 

Ilifi'  i*f  biiililintr-.  2:iu2. 

I'a.Miwnt  of  piiblir  inoiifv  into  Tn>ai«iiry.  2Unu. 

I*iibli«*  iiioiify  )Mii<l  iiit4).  iiv  iiiiMM'nan«*oii<t  n-- 

rriptJ.,  JKi.  22^2. 
Trrr«: 
4*iittini;  of.  on  military  r«>M*rvation.  17«r2. 17tl^. 

17IV 
.SHif  of,  Oil  iiiilitarx  rf^TViitioii.  171t*. 
Trrtt^M : 
On  Imlhin  country  or  n-<«orvatioii,  (h7. 
<Mi   iiiilitary   r«-^rvatl«»ii.   17ii».   17m.   17i:i-17i:.. 

1717 
(Hi  imtiotial  *-^'in»'trr>  .  17ii»; 
Trial: 
A<-i-iiM>«l  not  i-iititl4Ml  to.  b\  itinrt-martial.  214(1. 
Aftir  «*|Mtriition  fniin  M^rvii-i*.  liability  to.  117, 

Alltk'ttitf  |in-vioii».  not  iiiradinir an  ofTciiM*.  l.Vj. 
.\rr«-l  i»i't  <-vM'itllal  lo,  .'iirj. 
I  t»iirt  tiiartial.  riK'bt  of  ai-niMHl  to.  2t4(>. 
<'i\ti  aiiil  niilltarx.  for  *iAin(' ofTi'iiM*.  :«n'>. :«K*. 
I'laitn  f«»r  1<»^  of  uat;<"tbx    77«». 
In  la>  III  prt- fi  rMii»f  cliarKr.  722 
i:(T> « t  of  k«*«|itiit;  aif-UMsl  intiiitl  tluriiiff.  2441. 
y,,r  i|«««Ttii>n  fr»»in   .\nii\   "if  a  «b'«ii*rt«'r  fnmi 
Maniif  roffi-   Io'»7 

lll«Hllll\    of  an  U<M-«I    flTil-l  of.    IM't,  l.'llli 

LtalMllty  to- 
AMi  r  ••\|>irattoii  of  iciin  of  fnU«tiii«-ni.  .(17. 
Alter  M'{«iratii*n  fnmi  «4-r\i«*i',  317. 
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TrlalN — (\)ntiniu><l. 

MilitiKc  of  ofn<vr  jinlrn-^l  to  attend  own,  lfi72. 

New.  179ii. 

of  om»fr.  time  of.  71  A.  W. 

PtwtiMincment,  2:{96. 

l*m<'(H>diiifrH  not  anumntinK  to,  :ii)6,»ia. 

Rfferrinif  oharKt'M  for,  719. 

R4f8toration  of  (lemTter  to  ilnty  without,  70-72, 
lOlW.  1090,1 1U3. 1122. 

Ri'tinil  enliMt<il  men  by  cfmrt-martiml,  22IH. 

Ketin-<1  officer,  2200. 

ReviMion  n«<-orri  of.  2249-22r)2, 22.'>4-22f>H. 

Hpy,  amenability  to.  2346-23A1. 

Time  for,  after  offenm*,  319. 
Tried  twice  for  Mae  oteaae,  102  A.  W.:  3l»-313. 
Troopii: 

How  paid,  1924. 

Subjwt  to  artielM.  of  war,  (V4  A.  W. 
Twice  la  Jeo^rdy,  102  A.W.:  l.'i2.:iiKl-;i]:t. 
Typewriter: 

Enlixtefl  man.  extra-iluty  |iay.  1337. 
raaiwlinied  ofllrer: 

DixmiNMl  of,  1217. 
raexpeaded  balaare  of  appn»prlall«Hit    (See  Ap- 
pntjtrititivtt.  i 

r«c  of.  H94. 
ralforai: 

officer  dnink.  dimmlerly.  eie.,  while  In,  how 
rharKe«).  l-^-k-iai. 
I  Sited  Stat  ett: 

A>o<i|r"iiieiit  latent  riyht,  1mm%. 

Roiid  of  indemnity.  \xn. 

Liability  for  u«te  of  |iatent.  1MM9. 

r»*»*  of  {tatent  of  officer,  \t*sT. 
I'alted  Htaten  Anay:     (.<<i>  Army  and  OjfUr.) 

officer,  holding  civil  office.  1H12-I«:r7. 
I'Blted  Ktate«  CoMMUiiluaer: 

DiM'lmrKe  <»f  army  d«'»««rter.  2412. 

Juri*4liction  of.  2412. 
I'Blted  Statetieoarl: 

Writ«  of  halH-Hjt  (*orf»uit,  1143. 
I'allqaldated  daaiaire*: 

Contract.  7ti9-77:t.  917. 
laaenlreable  property: 

In)>|H><'tion  of.  1491'.. 
l'B«altable  «tore%: 

Ih-finiiion  and  dixf intuition.  2279-22K1. 
I  Re  of  Arm)  la  aid   of  rlvll  power.      <So«>  Arm^ 

aiwl  .\|i|>t'ndi\  H  • 
Varatla*  rommU^loa*: 

Offict'p.    acccptillK    orti«T.    l'*12-l.*«l.'».    1«<22.    l!<il, 
ivj...  IVJ7.  I^;ll.  1KB.  IXJT.. 
Varlaarr:     <yi*-i-  MitH^tmrr.  t 

III  name,  correction  of,  2ll:i. 

In  nllciratioiii  of  time.  7i:( 

III  f«iriii  of  -iK'citicath'ii".  7.rj. 

Ill  middle  initial,  not  matenal.  214:1. 

Mntenal,  in  name  of  a<-cu*«*<l   -.'44:L 
Ve%M'l: 

\j>'\  \  injc  ilbxal  toll  nil    17'.«i 

Of  eticiux  III  b<i»iili- coiuitr\.  claim  for.  779. 

.**iinkeii.    rftuoxnl   of    iniui    iiaxtKable  malern 
1771,  17^. 
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TptcrlBarUaa: 

Appointment,  1920. 

I*»y  ami  hIIowutuh*!!,  1920. 
TelprlB«ry  RiriTfOBM.     a'^'v  Vrtrrimariana.) 
Tlrkikanr  HIlltArj  Tarli: 

Authority  t4>  employ  coiuim'I.  9mu. 
Tlrtamln,  etr. : 

rommandiiiK  oinccrH  not  to  In*  inlensHtift  in 
Hale  of,  IH  A.  W. 
TlolatloB  of  pledirr: 

To  the  pn'judiee,  ete.,  l'»9. 
Vloleare,  rlr. : 

To  noncommiwiioned  ofHeer,  how  charvc«l.  21. 

To  pcntcmK  briuKing  in  provij(i<inii.  etc.,fi6  A.  W. 

ToHoIdier,  to  the  prejudiee,  ete..  I.*i9. 

To  HUlierior  offieer,  form  of  ehanft*  "'.  19- 
Vl«l»Bl  M"l«k>^Bi*  1 192-1 IM. 
TolaaUry  aMlnMeatii  of  nmtrartm  908,  906. 
Talaatoeri! 

Appointment  of  regimental  oflleent  of.  431. 

Ap[K>intment  of  rt>tire<l  ofHeen*  a.1. 2211. 

Alteration  of  reeurdi*  of.  2455. 

Authority  for  calling  into  i«erviet\  2449.  2450. 

Burial  place  for  inmaUw  of  Home.  1770. 

Chararter  of  M'r%'i(*e,  how  determine.  2452. 

(V)mmiM(ion.  acceptance.  2454. 

Composition  of  Army.  2449. 

DeMcrterM  u|M>n  di^ljandment  of  Army.  1160. 

lKi<ertion,  109«. 

Ditichaixe  of — 
After  diMlNindment  of  Army.  IKil. 
EnliKted  men  of.  2t52. 
Officer,  on  findingwof  un«wc»ni  board,  2153. 

DiKtinct  from  militia  and  from  reinilan.  2444. 

Distinguiiihed  fmin  militia.  1744. 

Kntry  of  name?4  on  Army  KegistiT.  244M. 

Extra  i»ay  to.  'J4.'i2. 

HoldiuK  State  and  county  office,  1h;I7. 

Honorable  diM-harKe  for  dinuiiMHeil  ofHivr.  2445. 

HoHpital  eorT>}<.  lt.'iU.  1451. 

Meaning  of  "  VtiluiiliiT  .\rmy."  2449. 

Memliers  of  Ixmnl  iieiii  not  tw  Nworn.  245;l. 

Militia  aj<. 2 1 19.  '.M.'iti. 

Militia.  Stale,  in  M-rvier  of  Initi**!  Stateti.  2449. 

MuhUt-Iii  «)f,  2144.  2147. 
I'm*'  iH'iialty  4'nv(>lo|H'.  I'.*7m. 

MuMteroiit  of.  17.'v>-17<;2. 

Officers— 
Ap|M)liitmriit.  i.{i-t:u,  24:^>1. 
(Vimnu'iicrnH'iit  of  •MTvin*.  2454. 
Contract.*'.  y.'»7. 
Date  of  mii.*<(«T  out  u{.  11.V4. 
Of  civil  war.  extra  \my.  V.rUt. 

Organization  of.  24 19. 

Part  of  \hv  .\nny  of  thi*   riiit<-d  .<tat(*M,  2444, 
244G. 

Pay  of  militia  mn,  2450. 

Pre<'e<lenjv  <»f  mnli  !»y  virttu'  of  ^Tvieeaj*,  2123. 

Quarterniastrrs  «if  IV>4.  MtatUM  of.  24 is. 

Rank.  12:^  .V.  W. 

Kei'oniM  of,  24.V». 

Regular  Anny.  liistinguishiil  from.  21111). 

Relief  for  ort'icer  uiiju«itly  dismiMt«ed,  2445. 

Kemoval  of  diiiability  of  (tffieero.  2167. 


T«lBBtoeni— Conti  nued . 
ReRtoration,  after  diMniwal,  of  officen.  2445. 
Right  of  militia  to  be  recognised  an.  2450. 
Right  to  claim  diacharge  upon  dlriiaiuiment 

Army.  11H6. 
Soldient*  Home,  court-mArtUl,  1088. 
8er\'icv«  finding  of  board  on  character  of, 
Service  in.  entitling  to  rank  in  Army.  2446^ 
.^Ute— 

Appointments  by  goTemora.  2451. 

Oiniicription  of.  2449. 

OrganixatiouM  made  part  of,  2449. 
SUtua  of— 

Officers  and  enlijit4*d  men  upon  dJabandm^  . 
of  Army.  1222. 

Ofllcent.  2444. 

Offit'erH  in<'orporat«d  into  Regular  Army,  2^. 

Ofllcem  muMtered  inti>  aervice.  2444. 
Tenure  of  office  of,  2444. 
To  whom  term  applied,  2450. 
Tranafer  to  Regular  Army  from.  432. 
Trial  of— 

By  regular  officenu  208.  209. 

Officer  or  «oldier  after  i^eparatioD  from  werrln, 
IIK. 
Tate: 
Attempting  to  comipt  officer  an  to.  las. 
Right  of  memheni  of  Army  to,  2181 
Right  of  M>ldier  convicted  of  deaertioQ.  etc.  to. 
1061. 
Toleof  eawrU 
Effect  of,  2456. 
Order  of  v<»ting.  96  A.  W. 
Recording  of.  1368. 
Tie  vote- 
Equivalent  to  negative.  2456. 

Statement  of.  in  record,  1364. 

Voaehenu 

Vtiim.'.  paymentj*  on,  1123,  1124. 
for  pay,  Miguiug  of,  liefore  due.  4. 
Forged.  liability  for  payment  on,  1410. 
Payment  on  fonrtnl.  accountability.  3K1. 1410. 

Wageat 

Claim  for  \om  of.  by  arrv»t  and  trial,  770. 
Wagoa  aiaatem  aol  eallated  aiem,  2216. 
Waiver  af : 
Forfeiture  for  anignment  of  leaae,  156^ 
Limitation  of  proaecution,  320. 
Objection  t<»— 
Hecond  trial.  303. 
rnaigned  rharge.  724. 
Variance.  732. 
Plea  in  bar  of  trial.  1997. 
Trial  by  dimharge.  1027/ 
War: 
Attitude  of  Cherokee  Indians  in  civil  war.  isa 
I>caerterB  durlxig  war  of  rebellion.  1H77. 
In  time  of— 
Appointment  of  general  courtn-martial.  T3  k. 

W.;  197. 
Death  sentence,  confirmation  of,  105  A.  W. 
Diamiasala.  conflrmatkMi  of.  lOT  A.  W.;  S3&. 
£ztra-duty  pay,  13S0, 1341, 1342. 
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Wmr — ('ontinutHl. 
Infill m*<>tion,  el<\— 

<*rimt>fi  (liiririK.  V*  A.  W.:  H7-98. 
pi»wt*r  of  Judiciar}'  to  detvmiine  end,  2457. 
SaIvmitc  on  |tni|M*rty  captiinKl  during,  2298. 
HtatUH  of  Indiann  once  hiwtilc.  ivtunie<l  t4>  alle- 

fianri*.  1M4. 
Tenuinatioii  of,  how  deUrminiMl,  2457. 
Tfnu-  of.  ixtntwluty  iwy.  133».13ll.l.'i4'2. 
With  Indiun««.  nature  of,  1.'>I2. 
With  Simin- 

iHitc  of  couimcneenK'nt.  24.'y9. 

iHtlaration  of,  24.'iH. 

War  DeyartavBt :    (  Sih.>  Srcrrtury  of  War. ) 
AtlonicyttapiN'ttHnx  U-fore.  *|n1. 
Authentication  of  re<Hirdii.  lH4(i. 
Cmrv  of  pn>|N*rty  of.  22»7. 
IVipie^  of   re<>onlN  of,  an  evidence,  1293.  1309, 

131U,  1312. 1M5. 
<*UKt4idian  tif  volunte4T  nHMirdn.  2445. 
Exclianire  of  public  pntfHTty.  2U93. 
Prt»|>erty.  application  Amiy  Retnilationft,  22H6. 
I*ul»lic  printing.  2UH6. 
i^^M**!?**  of  [My.  2:f74. 
.*<up|*li«*«  for.  H4V». 
I'm*  of  |i«tcnt.  ixny. 


Kxcrcl^.  by  SUte  ofncial.  2459. 

Illtfral  aMKUmption  of.  2459. 

<»f  I'niteil  .^tali-**.  in  whom  vcMled.  2459. 

Tnlt*^  .*i|ale*t.  I*n'«ldent  authorized  to  execute. 

2V«. 

•rrtlrr.     i. »<«•«'  Rrtirrmntt  and  Srrrirr.  i 


AiTtiit  «if  civllianx  by  the  miliury  without.  5ltf. 
of  nonf*4Maniif«»ionc(l  olticcr.  r«*tention  «>f.  on 

rf<luction  to  rankn.  2150. 
To  rnti'r  aiHl  *>«-an'h  dwelling  hoUM*  fordcMTtt'r 

itr^-t-^mkry .  ltd.  note. 

Waste: 
I.tifUM*  to  cvimmit.  U\U't. 
of  ammunition,  (lenalty  for,  16  A.  W. 

WatrliM4Mi,  Hr.  t 

Trial  of.  ltJ2. 

WatrkwoN: 

MMloning.  u  A.  W. 
Wal4»rwa)r«: 

Natural.  1493. 
Wairr  l««airv: 

MlfM^lMMippi  Kiv«T  impr«»vcmcnt.  in  <*«>nni*ction 
with.  2»a. 

Kight  of  way  Mihjcit  to  rightK  of.  .rjt;:i. 
Wal#r  ^wrr: 

l*iiblir  pn»|M*rty.  um-  of.  'jiiv*. 
Wal4»r  rlgkU: 

On  rightfi  of  %in>  ,  22&1. 
Way,  rlffht  «f     «  ^m'^*  h'njM  #»/  »r»iy. ) 
Wliarvev: 

I'l-rnnt  (or   Iti  nuxlgablf  wmIi-pi.  1771. 
WMoft : 

iM-^fn^'d  ortut-r.  I'M**! 

lMr<.<ea«r«t  M>kllrr.  Imic*. 


Wife: 
AhKaulting.  beating,  etc..  by  officer,  140. 
ConiiH'tency  of,  a?*  witnew.  1305. 
Failure  to  KupfMirt,  141. 

Fraudulent  divon*e  pnM>eediiigN  againjit.  141. 
of  wtldier  intriMluced  in  pijut.  1G3K. 
Pay  of  inHHUe  officer  for  auppori  of,  1517. 
Wise: 
Sale  of.  in  Indian  countr>-.  15U0.  1506. 
IntnMluction  into  Indian  c«uintr}',  15110,  l.'jOti. 
WUroBMla: 

Water- reK'rve  landn.  right  of  way,  2263 
Wltaetts:     (S*^  Kridmrr.) 
.\<'complice  aK.  1X79. 
AcciuhmI  a».  before  cotirt-mariial,  24«il. 
.\llowan<'e?<  of,  not  a  legiil  atopiNMre,  23M0. 
Appropriation  for  h-vn,  24H5.  24Mri. 
.\r^'^t  of.  on  n»nrti«- martial,  510. 
A>»  Interpreter.  1519. 

AttachtHl.  not  puniHhable  for  c«mtempt,  24K2. 
Attachment— 

Kxc<'Ution  of.  24M1.  noU'. 

Toi-^imiK-l  nttendanc«*.  24T9-24«1. 
AttendHn<v.  244M. 

Attending  military  courts,  fetv, 24K'),  2IMi. 
Authority  t»f  (Hturt-mariial  over,  997. 
Authority  t4>  admiiiiHter  oath  to,  1799,  note. 
Bcfon*  nummary  c<»urt.  239«,  2:i99. 
<'allc<l  by  ctMirt,  lllOO.  24J^;. 
Civil  authority.  Mib)Mena,  UM. 
t'lvllian— 

Contempt  of  ttiurt.  2:n,  2:ti. 

('om|K*nMatlon,  24h4,  24m5. 
('onii»*'t«*nry  of — 

Ih-^Ttff  «•».  129^. 

Jntigf  adv«wMti*.  24«ki. 

McnilM-r  of  court.  '2Wiil. 

Kcvifuing  »uth<»rity.  'IM'A. 

Kutfo  govcniiiig  24«iO. 
<'«»iupiit-«iry  p^M•e^M•^.  247\  Hot**. 
Court  Clin  not  urtiitrarily  ditilM>li«*ve  and  n'ject 

MtiitcnK'ut  of.  i:kw). 
Ciiurtoof  lii<|utrv.  IlhA.  W. 
Criiniiiitling  rvidt^nc*'.  rffunal  to  giv<*.  2474. 
l>4|HH>ittoi).  riim|M-n<«atlon  tor  exeiMition.  24M. 
hlM-liarKr  fri»ni  nttiiidnnrr,  217;{. 
K\i*l»'iir»-.  |H-rtin«Mic>  of.  2473. 
KxiM-rl.  <-4itM|H*n<»nlioii  for.  '.'IKl. 
F«  •«"«»- ■ 

.\riiiii;  if«>txtjtiit  or  i-outrHrt  Durgt'oni* entitled 
to.  :lm 

.\|'pr^>prtatioi)!.  for.  I'l^'i,  'i4^». 

cluiin  for  <-oni|i4*n<mti«*n  for  c<ill«'«'ting,  79U. 

Mililar>  iHTMiU!*  U'fori-  ri\ll  4i>urt>».  24Ni. 

I*a>nn  i.t.  ■.•47.'».  2177 
FtiM-  (•%  «-ourt  t4>|»Hy  ro«t  of  iittendaticfof.  1372. 
Ilik'h  oiliiUl,  hou  tcotuiiou)  tak*'n.  '.'l»iV. 
Iiii  oni|.t«>ncy,  (litcnnination  of.  '.'i7.(. 
itioMTif  |N-rM>n  int-oin|ietcnt  r».  24«ifi. 
Jiidgv  H«l\o<  nti'  ii«.  IMo 
Li»t  Hp{M-fii|<«l  ioi)iHrv«'.  7Jl. 
Mt'iii^M  r  ••/  *  oitrt  H«.  It'i*>7 
Mileag*'  for  retired  ofi\(vr.  2213 
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WltBfKii — ('ontiniuNl. 
Military.  U'fori'  civil  cotirtx.  '24M. 
Modirii*Hti(in  (»( tf?>tinic>iiy.  2472. 
Oath  <»f.  92  A.  \V.:  271. 
Obedionci'  to  ><uiiim<>ii)>.  244i7. 
ObJccti4>n  to.  241%. 

Obtitaclcs  in  way  of  HttcTKlaiiii*.  24(*7. 
On  bonds.  .>}.'>. 
Perjury.  iyf»2.  VJKi. 
Prt'liuiinary  invcstiKHtioii,  2477. 
Prcsidt-nt  u>.  '2U\\*. 
ProceMof  attMchiuciit.  l.V>I.  1.W2. 
PniMN'Utioii   not  iil>liK<'<l   to  funii>h  liitt.  244i5. 
Panitfhmont  for  rc»nt«*ni[»t.  24h2. 
Refuflal  of.  to  tt'j'iify.  toilu*  prejudice,  etc..  lAW.   ■ 
Itemoval  of.  to  |ilncc  of  trial.  lt\  A.  W.  i 

Retin*<l  ofllccrh.  444. 

fUf  ht  <if  accuMil  to  have  Kuminomil.  244>7.  244iN.   | 
OecreUry  of  War  as.  24tW. 
8iok  wltne?*»i.  adjournment  of  i^mn  to  iiiiarteni 

of.  3M5.  note. 
Sub|Ni*nai«.  <*«imiM'nhation  for  Herviet*  of,  2471. 


WltBMM — Tontinticd. 

Hubp<i*naff.  Her%-ice  of,  2471. 

Summoned  by  judK«*-Hdv«N-ate.  l.%49. 

Summons,  payment  for  xT^-iee  of.  247i). 

SuHinMiiiioii  of  triiil  for  alni^-nce  of.  iiici. 

SweariiiK  <*f.  iu>te<l  in  rectml.  '*\dt'Ji. 

TmkiTtff  nf  depo^it !<  m.     i  Sm;  Jk-jH^itu/H .  i 

Wife  of  aeeuMMl.  com|»etency  of.  24*i2. 
Woaea   triable   by    ■llltary    roaiailMiliMi.   IiiH', 

note. 
WmIi  dMie  by  hired  day  labiir,  *^.l. 
Wrerlut 

Removal  of.  from   naviffal>le  WHt*TS.  1774.  17>y. 
Writa  of  iMbeaH  rorpaH,  1430-144;;.      i>^'  JhUput 

rorpM*.  \ 
WrMift  of  •■llntrd  Bra : 

Kedrvwi  of.  :iu  A.  \V. 
WroBim  of  oArrni : 

fUMlremof,  29  A.  \V.:  :\C.. 
WyomlBfr; 

IrrilpitinK  dit«>h(*!4  on  military  rtf<-r\atiiin«<  ii:, 
'£2M. 
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